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PREFACE. 


Adams'  Illustrative  Cases  on  Sales  is  one  of  a  series  of  "Selected  Cases" 
issued  by  the  publishers  for  the  use,  more  especially,  of  law  students.  The  name 
"Adams,"  given  to  this  volume,  is  not  the  name  of  editor  or  compiler;  but  since 
every  book,  like  every  person,  must  have  a  name  for  identification,  this  title  has 
been  arbitrarily  chosen  for  that  purpose,  and  for  advantages  in  cataloguing.  The 
cases  are  not  the  selection  of  one  person,  but  of  leading  law-school  professors.  They 
are  published  without  headnotes,  but  a  table  of  contents  by  subject  and  an  index 
are  given.  The  cases  named  by  different  instructors  as  most  desirable  for  illus- 
trating any  one  branch  of  the  law  naturally  differ,  and,  in  order  that  this  collection 
may  be  most  useful  to  different  classes,  it  has  been  made  very  comprehensive.  As 
a  natural  consequence,  it  will  be  found  to  contain  more  cases  than  will  probably  be 
required  by  any  one  school.  But  the  cases  not  used  by  one  school  may  be  the  very 
ones  most  wanted  in  another,  and  it  is  hoped  that  many  teachers  will  thus  find 
among  the  cases  here  given  all  that  they  would  have  selected.  The  matter  has  been 
so  arranged  typographically  that  each  case  begins  at  the  top  of  a  new  page,  and  is 
fronted  by  a  blank  page  or  two,  to  be  used  for  annotations  in  the  class  room.  This 
makes  a  note  book  in  conjunction  with  a  volume  of  selected  cases,  and  it  is  be- 
lieved that  this  feature  will  be  found  peculiarly  valuable  by  the  careful  student. 

St.  Paul,  Minnesota. 
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ALLARD  T.  GREASBRT. 

(61  N.  Y.  1.) 

Commission  of  Appeals  of  New  York.    Sept. 
Term,  1874. 

Action  for  goods  sold  and  delivered. 
Defendant  firm  orally  agreed  with  an 
agent  of  plaintiffs  to  buy  by  sample  the 
following  bill  of  hats  and  caps: 

Of  case  No.  361,  %  doz.  child's 

Leghorn    sylvans,    at    $11    per 

^<loz $  5  50 

Of  case  No.  312,  one  doz.  harvest 

hats,  at 4  50 

Of  case  No.  371,  half  doz.  Pana- 

ma  hats  at 28  50  a  doz. 

Of  case  No.  372,  half  doz.  Pana- 
ma hats  at 36  00  a  doz. 

Of  case  No.   326,   one  doz.   palm 

leaf  hats,  at 2  50  a  doz. 

Of  case  No.  324,  one  doz.  palm 

leaf  hats,  at 3  00  a  doz. 

Of  case  No.  329,  one  doz.  white 

Glenwood,  at 15  00  a  doz. 

Of  case  No.  159,  one  doz.  black 

Alpine,   at 24  00  a  doz. 

Of  case  No.   309,  one  doz.  Leg. 

harvest,  at 3  25  a  doz. 

The  san" pies  were  shown  by  the  agent, 
and  thepricesof  thedifferent  stylesnanied, 
and  a  memorandura  made  by  the  agent 
of  the  numberof  each  kind  purchased.  No 
memorandum  was  made  in  writing,  and 
signed  by  either  party.  When  the  goods 
were  sent,  by  express,  as  ordered,  defend- 
ants refused  to  receive  them  because  the 
one  dozen  harvest  were  in  someslight  par- 
ticular different  from  the  samples  shown. 
Defendants  moved  for  a  nonsuit  because 
(J)  "that  the  agreement  under  which  the 
plaintiffs  seek  to  recover  is  within  the 
statute  of  frauds,  and  void;  (2)  that  the 
order  for  the  goods  constitutes  one  entire 
contract,  and  the  plaintiffs  have  failed  to 
fulfill,  on  their  part,  to  deliver  the  harvest 
hats  of  the  description  ordered;  that,  by 
reason  of  said  failure,  the  defendants  had 
a  right  to  refuse  to  receive  any  of  the 
goods  sent."  The  court  nonsuited  plain- 
tiffs on  the  last  ground. 

Daniel  Wood,  for  appellants.  Bowen  & 
Pitts,  for  respondents. 

EARL,  C  The  judge  at  the  circuit  re- 
garded this  as  an  entire  contract  of  sale, 
and  not  severable;  and  if  he  was  right  in 
this,  he  properly  nonsuited  the  plaintiffs 
upon  that  ground.  If  it  was  an  entire 
contract,  within  the  meaning  of  the  law, 
the  plaintiffs  could  recover  only  by  show- 
ing entire  performance,  by  a  full  delivery 
of  all  the  articles  purchased.  But  it  is  not 
necessary,  in  this  case,  to  determine  wheth- 
er this  was  an  entire  or  a  severable  con- 
tract, because  the  defendants  also  moved 
for  a  nonsuit  upon  the  ground  that  the 
contract  of  sale  was  void  under  the  stat- 
ute of  frauds.  Although  the  judge  did  not 
place  the  nonsuit  upon  this  ground,  it 
may  be  considered  here.  He  nonsuited 
the  plaintiffs,  and  even  if  he  gave  a  wrong 
reason  for  it,  and  placed  it  upon  the  wrong 
ground,  the  nonsuit  may  be  upheld  upon 
any  ground  appearing  in  the  case. 
Curtis   v.  Hubbard,  1   Hill,  336;  iSimar  v. 
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Canaday,  53  N.  Y.   208;  13  Am.   Rep.  523; 
Deland  v.  Richardson,  4  Den.  95. 

Even  if  this  were  a  severable  contract  so 
far  as  relates  to   the  performance  of  the 
same,  within   the  meaning  (jf  the  statute 
of  frauds  it  is  an  entire  contract.    The 
reasons  for  holding  it  to  be  such  are  clear- 
ly set  forth  in  Baldey  v.  Parker,  2   B.  &  C. 
41,   and   Story   Sales,  §   241.     This,  within 
the  meaning  of  the  statute  of  frauds,  is  a 
contract  for  the  sale  of  goods  for  the  price 
of  foO  or  more,  and  as  there  was  no  note  or 
memorandum   or  payment,  the   question 
to    be  determined   is,  whether  the   goods 
were  accepted  and   received  by  the  buyers 
so  as  to  satisfy  the  statute.    By  the  terms 
of  the  contract,  the  goods  were  to  be  de- 
livered to  the  Merchants'  Union   Express, 
to  be  carried  to   the  defendants,  and  they 
were  so  delivered.    It  is  well  settled   that 
when  there  is  a  valid  contract  of  sale,  a 
delivery  to  a  carrier,    according   to   the 
terms  of   the  contract,  vests  the   title  to 
the  property  in  the  buyer.     It  was  decided 
in  Rodgers   v.  Phillips,  40  N.  Y.  fil9,  that  a 
delivery,  according  to    the  contract,  to  a 
general  carrier,  not  designated  or  selected 
by  the  buyer,  does  not  constitute  such  a 
delivery  and  acceptance  as  to  answer  the 
statute  of  frauds.    But  it  has  been  held 
that  when  the  goods  have  been  accepted 
by  the  buyer,so  asto  answer  that  portion 
of  the  statute  which   requires  acceptance, 
a   delivery   to   a  carrier    selected    by  the 
buyer  will  answer  that    portion   of  the 
statute  which   requires   the  buyer  to  re- 
ceive.   Cross  V.  O'Donnell,  44  N.  Y.  661;  4 
Am.  Rep.  721.    So  far  as  I  can  discover,  it 
has   never  yet   been   decided   in   any  case 
that  is  entitled  to  respect  as  authority, 
that    a    mere  carrier  designated    by   the 
buyer  can    both    accept    and  receive  the 
goods  so  as  to  answer  the  statute.    Benj. 
Sales,  124.     The  cases  upon  this  subject  are 
cited  and  commented  upon,  and    the  prin- 
ciples applicable  to  the  question  are  so 
fully  set   forth    in   the  two    recent  cases 
above  referred  to  that  no  further  citation 
of  authorities  or  extended   discussions  at 
this  time  is  important.     It  will   be  found 
by  an  examination  of  the  authorities,  that 
inmost   of  the  cases  where  a   delivery  to 
a  carrier  has  been  held  to  satisfy  the  stat- 
ute of  frauds,  there  had  been   a  prior  ac- 
ceptance of  the  goods  by  the  buyer  or  his 
agent.    A  buyer  may  accept  and  receive 
through   an   agent  expressly  or  impliedly 
appointed    for   that    purpose.     There   is 
every  reason  for  holding  that  adesignated 
carrier  may  receive  for  the  buyer,  because 
he  is  expressly  authorized   to  receive,  and 
the  act  of  receiving  i3  a  mere  formal  act 
requiring   the   exercise  of  no    discretion. 
But  there   is  no   reason   for  holding   that 
the  buyer  in  such  case  intended  to  clothe 
the  carrier,  of  whose  agents  he  may  know 
nothing,   with    authority  to    accept    the 
goods,  so  as  to  conclude  him   as  to   their 
quality,  and   bind   him  to  take  them  as  a 
compliance  with  a  contract  of  which  such 
agents  can  know  nothing.     This  case  fur- 
nishes as  good  au  illustration    as    any. 
The  goods  were  boxed;  the  carrier  could 
know  nothing  about  them;  and  its  agents 
had  no  right  to  unpack  and    handle  them. 
Its  sole  duty  and  authority  was  to  receive 
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flnd  transport  tliem.  In  such  a  case,  it 
would  be  quite  absurd  to  liold  that  the 
carrier  had  an  implied  authority  from  the 
buyer  to  accept  the  goods  for  him.  If  the 
buyer  does  not  accept  in  person,  he  must 
do  it  through  an  authorized  agent.  Here 
it  is  not  claimed   that  there  was  express 


authority  conferred  upon  the  carrier  to 
accept,  and  the  circumstances  are  not 
sujh  tliat  such  authority  can  be  implied. 

Upon  this  last  ground  therefore  the  non- 
suit was  proper,  and  the  judgment  maat 
be  afHrmed,  with  costs. 

All  concur. 


ARNOLD  V.  DELANO. 


AUNOLD  V.  DELANO. 

(4  Cush.  33.) 

Supreme  Judicial  Court  of  Massachusetts. 
Sept.  Term,  1S49. 

This  was  an  action  of  trover,  brought 
by  the  plaintiff  as  the  assignee  of  Arthur 
Sowerby,  an  insolvent  debtor,  and  was 
submitted  to  the  court  of  common  pleas 
upon  the  following  agreed  statement  of 
facts : 

On  the  30th  of  March, 1848,  Sowerby  and 
one  (Jrant,  who  were  partners  as  silk 
manufacturers,  in  Northampton,  pur- 
chased of  Delano,  the  defendant,  sixty-five 
cords  of  wood,  then  piled  with  a  much 
larger  quantity  on  Delano's  land.  The 
wood  sold  was  measured  off  at  the  time 
of  the  sale,  but  noTbtherwise  separated 
from  the  residue,  than  by  means  of  a  stake 
put  down  to  designate  the  extent  of  sixty- 
five  cords.  The  contract  was  made  with 
Sowerby,  and  a  bill  of  the  wood  was  given 
him  by  Delano,  as  follows: 

"Messrs.  Sowerby  &  Grant.  Bo't  of  C. 
Delano.  184S,  March  3flth.  65  cords  wood, 
$97.00.  Received  payment  by  note  at  6 
moa.  at  Northampton  Bank.    C.  Delano." 

At  the  time  of  making  the  contract, 
there  was  no  formal  taking  possession  or 
delivery  of  the  wood,  except  as  above 
stated,  but  the  purchasers  were  to  remove 
the  same  before  the  1st  of  April,  1849. 

On  the  29th  of  June,  1848,  Sowerby  ap- 
plied personally  for  the  benefit  of  the  in- 
solvent law,  and  a  warrant  was  accord- 
ingly issued  to  Ansel  Wright,  as  mes- 
senger, on  the  same  day.  Possession  was 
taken  of  the  property  at  the  silk  works  by 
the  messenger,  on  the  ROth  of  June,  and 
a  schedule  of  assets  was  furnished  him  by 
Sowerby  on  the  same  day.  On  the  sched- 
ule was  the  following  entry,  in  the  hand- 
writing of  the  messenger:  "65  cords  of 
wood  on  C.  Delano's  land."  Mo  formal 
possession  was  taken  of  the  wood  by  the 
messenger;  nor  was  any  entry  made  by 
him  on  the  land  where  it  was  piled,  which 
was  distant,  in  fact,  two  miles  or  more 
from  the  silk  works.  On  the  IBth  of  July, 
Sowerby  furnished  a  schedule  of  credit- 
ors, on  wh^ch  was  this  entry:  "Cornelius 
Delano, Northampton.  Note.  Wood.  No 
security.     f97." 

On  the  evening  of  Saturday,  the  1st  of 
July,  Delano,  having  heard  of  the  insol- 
vent proceedings,  gave  the  messenger  no- 
tice that  the  wood  had  not  been  paid  for, 
and  that  he  claimed  to  hold  it,  until  the 
price  should  be  paid.  Delano  also  saw 
Sowerby  the  same  evening,  and  requested 
him  to  give  up  the  bill  and  take  the  note. 
Sowerby  took  until  the  next  Monday 
morning  for  consideration,  and  being  then 
applied  to,  gave  up  the  bill  to  Delano, 
who  thereupon  canceled  the  note.  The 
first  publication  of  notice  of  theinsolvency 
did  not  take  place  until  Monday  after- 
noon. 

On  the  17th  of  June,  1848,  Sowerby  and 
Grant  advertised  a  dissolution  of  part- 
nership, and  gave  public  notice  that  Sow- 
erby was  duly  authorized  to  settle  all 
accounts  of  the  late  firm.  As  a  part  of 
the  terms  of  dissolution,  Sowerbj' under- 
took to  pay  all  the  partnership  debts,  and 


Grant  conveyed  to  him  all  his  right  and 
title  in  and  to  the  partnership  property 
but  this  conveyance  was  not  known  to 
Delano.  At  the  time  of  the  dissolution, 
the  partners,  severally,  as  well  as  the 
partnership,  were,  in  fact,  deeply  insol- 
vent. 

The  plaintiff  was  appointed  assignee  of 
Sowerby  in  October,  1848;  the  first  meet- 
ing of  creditors  having  been  continued  on 
account  of  certain  legal  objections;  and 
the  assignment  was  then  first  made  by 
the  commissioner. 

To  the  demand  made  by  the  assignee  on 
Delano  for  the  wood,  Delano  answered 
that  he  could  have  it  whenever  he  paid 
for  it;  and  Delano  has  always  been  will- 
ing to  give  up  the  wood  upon  payment  of 
the  price.  Subsequent  to  the  Ist  of  April, 
1849,  Delano  sold  a  portion  of  the  wood 
measured  off;  but  there  has  always  re- 
mained in  the  same  lot  more  than  sixty- 
five  cords  of  similar  quality,  of  which  he 
has  offered  to  give  up  that  amount,  upon 
payment  of  the  price  agreed  upon. 

Upon  the  foregoing  statement  of  facts, 
the  court  of  common  pleas  gave  judgment 
for  the  plaintiff,  whereupon  the  defendant 
appealed  to  this  court. 

The  case  was  argued  In  writing,  as  fol- 
lows, on  the  points  considered  by  the 
court. 

C.P.Huntington,  for  plaintiff.  C.Delano, 
for  defendant. 

SHAW,  C.  J.  This  is  an  action  of 
trover,  to  recover  the  value  of  sixty-five 
cords  of  wood,  brought  by  the  plaintiff, 
as  the  assignee  of  Arthur  Sowerby,  an  in- 
solvent debtor.  It  is  submitted  to  the 
court  upon  an  agreed  statement  of  facts, 
which  being  clearly  stated,  it  is  not  nec- 
essary to  recapitulate. 

On  these  facts,  the  plaintiff  contends, 
that  there  was  a  complete  sale  and  pur- 
chase of  the  wood,  by  which  the  property 
became  vested  in  Sowerby  and  Grant; 
that  by  the  dissolution  of  partnership  be- 
tween them  in  June,  1848,  and  the  transfer 
by  Grant  to  Sov^erljy  of  all  his  right,  title 
and  interest  in  the  partnership  property, 
Sowerby  stipulating  to  pay  all  the  part- 
nership debts,  this  property  became  vested 
in  Sowerby;  and  that  by  his  subsequent 
insolvency,  the  proceedinas  under  it,  and 
the  assignment  to  the  plaintiff,  the  same 
title  to  the  property  became  vested  in 
him. 

On  the  otherhand,  thedefendant  insists, 
that  though  the  wood  was  soldand  meas- 
ured off,  with  a  license  to  the  purchasers 
to  come  on  to  his  land,  and  take  it  away 
as  they  wanted  it,  at  any  time  within  one 
year;  and  though  a  credit  of  six  months 
was  given  for  the  purchase  money,  and  a 
note  was  given  to  the  plaintiff  payable  at 
the  Northampton  Bank  in  six  months; 
yet  as  the  wood  remained  as  it  originally 
lay  on  his  premises,  it  was  in  his  actual 
possession;  and,  as  the  purchasers  be- 
came insolvent,  and  legal  proceedings  in 
insolvency  were  instituted  against  them, 
before  the  price  of  the  wood  had  been 
paid,  he  had  a  right  to  detain  the  wood 
until  payment  or  its  equivalent. 

The  cause  has  been  extremely  well  ar- 
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gued  on  both  sides,  and  many  authorities 
have  been  cited.  But  without  going  over 
the  whole  ground,  it  is  proposed  to  state 
only  what  we  understand  to  be  the  rules 
of  law  bearing  upon  the  subject,  and  to 
apply  thein  to  the  facts  of  the  case  as  they 
appear  in  the  agreed  statemeut. 

There  is  manifestly  a  marked  distinction 
betweeu  those  arts,  which,  as  l)etween 
the  vendor  and  vendee  upon  a  contract  of 
sale,  go  to  make  a  constructive  delivery 
and  to  vest  the  property  in  the  vendee, 
and  that  actual  delivery  by  the  vendor  to 
the  vendee,  which  puts  an  end  to  the  right 
of  the  vendor  to  hold  the  goods  as  secu- 
rity for  the  price. 

\Vlien  goods  are  sold,  and  there  is  no 
stipulation  for  credit  or  time  allowed  for 
payment,  the  vendor  has  by  the  common 
law  a  lien  for  the  price;  in  other  words, 
he  is  not  bound  actually  to  part  with  the 
possession  of  the  goods,  without  being 
paid  for  them.  The  term  "lien"  imports, 
that  by  the  contract  of  sale,  and  a  form- 
al, symbolical  or  constructive  delivery,  j 
the  property  has  vested  in  the  vendee;  be- 1 
cause  no  man  can  have  a  lien  on  his  own 
goods.  The  very  ilefinition,of  a  lien  is,  a 
right  to  hold  goods,  the  property  of  an- 
otluT,  in  security  for  some  debt,  duty  or 
other  ol)ligation.  If  the  holder  is  the 
owner,  the  right  to  retain  is  a  right  inci- 
dent to  the  right  of  property ;  if  he  have 
had  a  lien,  it  is  merged  in  the  general  prop- 
erty. 

A  lien  for  the  price  is  incident  to  the  con- 
tract of  sale,  when  there  is  no  stipulation 
therein  to  the  contrary  ;  because  a  man  is 
not  required  to  part  with  his  goods,  un- 
til he  is  paid  for  them.  But  couventio 
legem  vincic;  and  when  a  credit  is  given 
by  agreemeii t,  the  vendee  has  a  right  to 
the  custody  and  actual  possession,  on  a 
promise  to  pay  at  a  future  time.  He  may 
then  take  the  goods  away,  and  into  his 
own  actual  possession  ;  and  if  lie  does  so, 
the  lien  of  tlie  vendor  is  gone,  it  being  a 
right  incident  to  the  possession. 
/  But  the  law,  in  holding  that  a  vendor, 
who  has  thus  given  credit  for  goods, 
waives  his  lien  (or  the  price,  does  so  on 
one  implied  condition,  which  is,  that  the 
vendee  shall  keep  his  credit  good.  if, 
tlierefore,  before  payment,  toe  vendee  be- 
come bankrupt  or  insolvent,  and  the  ven- 
dor still  retains  the  custody  of  the  goods, 
or  any  part  of  them  ;  or  if  the  goods  are 
in  the  hands  of  a  carrier,  or  middle-man, 
on  their  way  to  the  vendee,  and  have  not 
yet  got  into  his  actual  possession,  and  the 
vendor,  b'efore  they  do  so,  can  regain  his 
actual  possession,  by  a  stoppage  in  tran- 
situ ;  tlien  his  lien  is  restored,  and  he  may 
hold  the  goods  as  security  for  the  price. 

.The  principle  we  take  to  be  well  settled, 
but  the  difficulty  which  arises  in  practice, 
— one  which  lias  given  rise  to  so  ninny 
cases,— lies  in  determining  what  is  such 
an  actual  cliange  of  possession  from  the 
vendor  to  the  vendee,  as  shall  be  deemed 
to  iiut  an  end  to  the  vendor's  lien.  Some 
cases  seem  to  l)e  clear,  and  to  illustrate 
the  rule.  It  the  goods  are  delivered  to  the 
vendee's  own  servant,  agent,  wagoner, 
or  shipmaster,  that  is  in  law  a  delivery 
to  the  sendee  himself.  So  if  goods  are 
stored   in   a   common    warehouse,  as   the 


dock  warehouses  at  the  London  docks,  and 
entered  in  the  liooks  as  the  property  of  A. 
B.,  and  deliverable  to  him,  and  a  dock 
warrant  issued,  and  afterwards,  upon 
the  proper  order  of  A.  B.  on  the  warrant, 
the  whole  or  a  part  are  transferred  to  C. 
D.,  and  entered  in  like  mannerin  nisname, 
this  Is  an  actual  change  of  custody,  con- 
trol and  possession,  though  the  goods 
are  not  moved  from  their  position.  So, 
if  the  seller  sustain  different  characters, 
as  if  a  person,  who  is  a  livery  stable 
keeper,  having  a  horse  to  sell,  makes  a 
sale  to  C.  D.,  and  then  transfers  the  horse 
to  his  livery  stable,  to  be  kept  for  CD. 
at  a  stipulated  weekly  hire,  this  may  be 
regarded  as  an  actual  change  of  custody 
and  possession. 

But  by  far  the  most  common  case  which 
occurs,  is  where  goods  are  ordered  by  let- 
ter, on  credit,  to  be  sent  from  one  country 
to  another,  or  from  one  part  of  the  same 
country  to  another,  and  are  accordingly 
forwarded  by  a  common  carrier.  There, 
as  the  carrier  is  not  the  servant  of  the 
vendee,  the  goods,  though  they  have  left 
the  actual  possession  of  the  vendor,  if 
they  have  not  reached  the  actual  custody 
of  the  vendee,  or  the  ultimate  place  of  des- 
tination ordered  by  him,  may  be  stopped 
in  transitu  by  the  vendor;  and  if  he  can 
thus  stop  them,  he  regains  his  lien. 

Now  to  apply  these  rules  to  the  present 
case:  it  appears  to  us  very  clear,  that 
there  was  a  good  sale  and  delivery  of  the 
wood  to  Grant  and  .Sowerby.  The  wood 
was  measured  and  marked  off,  so  that 
the  very  sticks  composing  the  sixty-five 
cords  would  be  identified.  And  thereasou, 
why  marking,  measnring,  weighing,  &c., 
is  necessary,  is,  that  the  particular  goods 
may  be  identified.  If  ten  barrels  of  oil  are 
sold,  lying  in  a  tank  of  thirty  barrels,  the 
buyer  can  identify  no  part  of  it  as  his,  un- 
til it  is  measured.  So,  if  fifty  bales  of  cot- 
ton are  sold  out  of  one  hundred,  no  par- 
ticular bales  are  identified  until  separa- 
tion. But,  if  they  are  capable  of  being 
identified,  and  by  the  contract  of  sale  are 
identified,  that  is  sufficient,  and  the  prop- 
erty passes;  as,  if  in  the  last  case,  there 
are  one  huudi'ed  bales  of  cotton,  num- 
bered from  one  to  one  hundred,  and  the 
contract  is  for  the  fifty  odd  numbers,  or 
the  fifty  even  numbers,  or  any  other  speci- 
fied fifty  numbers,  the  bales  sold  are  iden- 
tified though  not  separated.  In  the  present 
case,  the  wood  was  marked  off  and  iden- 
tified, and  the  vendees  had  a  license  for 
one  year  to  r (jme  on  to  the  vendor's  land 
and  to  take  it  a«ay  This  was  a  com- 
pli'te  sale  and  a  constructive  delivery,  so 
as  to  vest  the  property  inUrant  and  Sow- 
erby; and,  on  their  dissolution  and  trans- 
fer, it  vested  in  Sowerby,  and  by  the  as- 
signment in  his  assignee.  Then,  the  ques- 
tion is,  whether  the  defendant  had,  under 
the  circumstances,  a  lien  (or  the  price,  and 
we  think  he  had. 

The  purchasers  had  a  license  to  go  on  to 
the  defendant's  land,  and  take  the  wood  ; 
whether  this  license  was  revocable  or  not, 
it  Is  not  necessary  to  consider,  as  it  was 
not  in  fact  revoked.  But  the  vendees  did 
not  enter  and  take  the  wood  ;  it  remained 
on  the  vendor'sland,  and  in  his  possession, 
in    the  same   manner  as  before  and  at  the 
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time  of  the  sale.  The  vendor  acted  in  no  1 
new  capacity,  he  was  to  receive  nothing 
for  keeping;  he  was  precisely  in  the  condi- 
tion of  a  vendor,  who  had  not  parted  with 
the  possession  and  custody  of  the  goods 
sold.  And  this  was  tlie  state  of  things, 
when  Sowert)y  went  into  insolvency; 
upon  which  event,  we  thinlj,  the  vendor 
was  reniitted  to  his  right  to  keep  posses- 
sion of  the  wood  as  security  for  the  price. 
Such  a  vendor  in  possession  is  regarded 
as  having  a  higlier  equity  to  retain  forthe 
price,  than  the  assignee  of  a  debtor,  who 
has  not  paid  for  the  property,  has  to 
claim  it  for  the  g.^nerol  creditors. 

Sometimes  a  question  may  arise  as  to 
what  constitutes  an  insolvency,  and 
whether  a  merestoppage  of  payment,  and 
failure,  in  the  popular  sense,  is  sufficient. 
In  this  case,  there  is  no  doubt,  becatise 
there  was  an  insolvency  declared  by  law, 
and  a  sequestration  of  all  the  vendee's 
property,  under  which  this  wood  is 
claimed  by  the  plaintiff. 

If  it  might  be  supposed,  that  the  giving 
of  a  note  in  this  case  was  a  payment, 
which  would  vary  the  case  from  that  of 
a  simple  promise  to  pay  for  the  wood, 
we  think  the  answer  is,  that  a  promissory 
note,  even  if  in  form  negotiable,  whilst  it 
remains  in  the  hands  of  the  vendor  and 
not  negotiated,  but  ready  to  be  delivered 
up  on  the  discharge  of  the  lien,  is  re- 
garded as  the  evidence  in  writing  of  a 
promise  to  pay  for  the  goods  purchased, 
and    does  not  vary  the  rights   of  the  par- 


ties.    Thurston  v.  Blanchard,   22  Pick.  18. 

The  fact,  that  after  the  proceedings  Id 
insolvency  commenced,  and  became  known 
to  the  defendant,  he  applied  to  Sowerby 
and  got  up  the  bill  of  sale,  cannot  of  it- 
self, we  think,  avail  the  defendant.  The 
insolvent  could  not,  in  that  state,  vacate 
the  sale,  or  reconvey  the  property  ;  and  if 
the  wood  was  worth  more  than  the  lien 
oi  the  defendant  upon  it,  we  think  tliat 
the  assignee,  on  paying  the  defendant  the 
price,  was  entitled  to  the  wood  for  the 
benefit  of  the  general  creditors;  and  this 
was  a  right  which  the  insolvent  could 
not  defeat. 

A  tact  was  stated,  on  the  part  of  the 
plaintiff,  as  of  some  weight,  namely,  that 
after  the  expiration  of  one  year  from  the 
sale,  the  defendant  sold  a  part  of  the 
wood.  Whether,  at  that  time,  he  had 
an  absolute  right  to  sell  the  wood  or  not, 
it  seems  to  us,  that  such  sale  can  have  no 
effect  on  this  claim.  The  plaintiff,  if  he 
can  recover  at  all,  must  recover  on  the 
strength  of  his  own  title.  He  must  prove 
a  conversion.  The  action  of  trover  ad- 
mi*-s  that  the  defendant  obtained  the  pos- 
session i'ightfull.y ;  then,  if  he  had  a  lien 
and  a  right  to  hold  until  the  price  was 
paid,  his  refusal  to  deliver  the  wood  on 
demand  to  the  [)laintiff,  (such  demand  not 
being  accompanied  with  a  tender  of  the 
price,)  was  no  evidence  of  conversion; 
and,  until  ^luch  tender  made,  the  plaintiff 
has  no  ground  of  complaint. 

Judgment  for  the  defendant. 


■  V 
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BABCOCK  V.  BONNELL. 

(80  N.  Y.  244.) 

Court  of  Appeals  of  New  York.    Jan.  Term. 
1880. 

Action  by  the  administratrix  of  Babcock 
against  Bonnell  for  an  accounting  for  the 
proceeds  of  a  policy  of  insurance  taken  out 
on  the  life  of  Babcock,  and  delivered  to 
defendant  as  collateral  security  for  two 
promissory  notes  of  Babcock  &  Co.  for 
$4,678.48.  Bonnell  afterwards  received 
from  one  Wheelright  |925  in  full  satisfac- 
tion  of  the  notes  wliich  were  delivered  to 
Babcock  &  Co.  aud  destroyed. 


Wm.  W.  Nlles,  for  appellant. 
Davis,  for  respondent. 


Jullen   T. 


CHURCH,  C.  J.  The  finding  of  the  trial 
judge  that  the  policy  was  taken  out  and 
delivered  to  the  defendant  as  collateral 
security  for  the  payment  of  the  indebted- 
ness of  Babcock  &  Co.  to  him  was  war- 
ranted by  the  evidence.  No  other  conclu- 
sion could  be  arrived  at,  and  the  evidence 
is  substantially  undisputed. 

Some  years  afterward  Mr.  Babcock  ex- 
pressed a  desirenot  to  be  regarded  as  hav- 
ing an  interest,  and  stated  that  the  entire 
interest  was  in  the  defendant;  but  I  do  not 
think  that  this  expression,  under  the  cir- 
cumstances, would  have  the  effect  of  a  re- 
lease, or  create  an  estoppel.  There  is  no  dis- 
pute that  at  the  time  the  policy  was  taken 
out,  there  was  an  indebtedness  in  favor  of 
the  defendant  against  Babcock  &  Co.,  evi- 
denced by  two  notes,  amounting  to 
$4,678.48.  The  policy  was  issued  in  Feb- 
ruary, 1870,  and  it  is  claimed  and  found 
that  in  April,  1870,  these  notes  were  com- 
promised and  settled, and  that  the  defend- 
ant received  fromone  Wheelright,  on  behalf 
of  Babcock  &  Co.,  f925  in  money,  in  full 
satisfaction  and  discharge  of  said  indebted- 
ness, and  delivered  and  surrendered  said 
notes  to  him,  and  that  they  were  after- 
ward delivered  up  to  Babcock  &  Co.,  who 
destroyed  and  canceled  them.  Wheelright 
testified  that  he  purchased  the  notes  of 
the  defendant,  and  paid  his  own  money, 
and  delivered  them  to  Babcock  &  Co.  up- 
on being  repaid  that  amount  and  his  ex- 
penses. In  either  view  we  think  the  debt 
was  discharged.  It  was  an  executed  ac- 
cord. Nothing  remained  executory,  and 
it  operated  as  a  full  satisfaction.  A  mere 
promise  to  accept  less  than  the  full 
amount  of  a  debt  although  the  sum  prom- 
ised has  been  paid  has  been  held  not  suffi- 
cient; but  when  the  security  has  been  sur- 
rendered, or  some  act  done  of  a  like  na- 
ture, there  is  no  reason  in  law  or  morals, 
why  the  party  should  not  be  bound. 
Kronier  v.  Helm,  75  N.  Y.  574;  31  Am.  Eep. 
491 

It  may  be  that  the  defendant  intended 
to  hold  the  policy  of  insurance  to  indem- 
nify him  for  the  deficiency,  but  there  was 
no  agreement  to  that  effect,  and  tlie  de- 
fendant's letters  indicate  that  he  had  re- 
garded the  debt  fully  released  and  can- 
celed. The  defendant  claims  also  to  hold 
the  policy  as  security  for  the  balance  of 
an  'additional  indebtedness  of  $1,2:26. 44 
and  interest,  after  applying  the  proceeds 


of  a  cargo  of  coal,  the  finding  In  respect 
to  which  is  here  inserted.  "Fourth.  On 
the  15th  day  of  November,  1869,  thedefend- 
ant  sold  a  cargo  of  coal  to  said  Charles 
A.  Babcock  &  Co.,  and  took  a  note  in 
payment  therefor  of  $1,'J26.44,  due  March 
15,1870;  the  said  last-mentioned  cargo  of 
coal  was  shipped  to  said  Charles  A.  Bab- 
cock &  Co.  by  the  schoo-ner  Hepzibah,  on 
or  about  the  21st  day  of  February,  1870, 
the  defendant  through  his  agent,  Edward 
Gullager,  stopped  the  said  last-mentioned 
cargo  of  coal  in  transitu,  took  possession 
thereof  and  disaffirmed  the  contract  of 
sale  therefor,  and  on  the  4th  day  of  May, 
1870,  sold  the  said  last-mentioned  cargo  of 
coal  to  one  E.  S.  Farrar."  If  this  finding 
can  be  sustained  as  a  finding  of  fact,  it 
disposes  of  any  claim  for  the  debt.  If  the 
disaffirmance  of  the  contract  of  sale  of  the 
coal  depends  as  matter  of  law  upon  the 
stoppage  of  the  coal  in  transitu,  then  a 
moredifficult  and  doubtful  question  is  pre- 
sented. Every  intendment  is  in  favor  of  the 
findings  of  facts,  and  findings  may  be  im- 
plied it  warranted  by  the  evidence  to  sus- 
tain a  judgment.  Tlie  evidence  as  to  the 
stoppage  of  the  coal,  as  to  the  possession 
of  the  defendant,  and  the  sale  thereof  by 
him  does  not  present  the  facts  as  clearly 
as  would  be  desirable  upon  this  question. 
If  the  defendant  took  possession  of  the 
coal  in  the  exercise  of  the  right  of  stop- 
page in  transitu,  and  sold  the  same  with- 
out notice  to  Babcock  &  Co.,  and  without 
their  consent,  and  especially  before  the 
debt  was  due,  an  inference  of  an  intention 
to  disaffirm  the  contract  of  sale  might  be 
drawn,  because  upon  the  theory  that  this 
right  is  to  enforce  a  lien,  as  claimed  by  the 
defendant,  he  must  hold  the  property  un- 
til the  expiration  of  the  credit,  and  be  able 
to  deliver  it  upon  payment  of  the  price, 
and  the  vendee  has  the  right  to  pay  the 
price  and  take  the  property.  According 
to  that  theory  thecredit  is  not  abrogated, 
nor  the  sale,  but  the  vendor  is  permitted 
to  re-take  the  possession  of  the  property, 
and  hold  it  as  security  until  the  price  is 
paid.  If  not  paid  at  the  time  stipulated 
the  vendor,  in  analogy  to  other  cases  of 
lien,  may  sell  the  property  upon  giving 
notice. 

The  general  rule  upon  the  theory  of  a 
lien  must  be  that  the  vendor  having  ex- 
ercised the  right  of  stoppage  in  transitu, 
is  restored  to  his  position  before  he  parted 
with  the  possession  of  the  property.  The 
property  is  vested  in  the  vendee,  and  the 
vendor  holds  possession  as  security  for  the 
payment  of  the  purchase-price.  If  there- 
fore the  defendant  sold  the  coal  without 
notice  or  consent,  or  if  with  consent  of  tlie 
vendees  with  the  understanding  that  the 
sale  was  to  be  deemed  rescinded  the  find- 
ing would  be  justified,  and  the  defendant 
would  have  no  claim  upon  this  note. 

The  coal  was  sold  to  one  Farrar,  and  a 
bill  of  sale  thereof  made  by  the  defendant, 
and  he  received  the  purchase-monej'.  The 
coal  was  sold  aud  the  bill  of  sale  and  pay- 
ment were  not  made  until  April,  after  tlie 
note  became  due,  and  there  is  some  con- 
flict in  the  evidence  whether  it  was  made 
with  the  knowledge  or  consent  of  Bab- 
cock &  Co.,  or  not. 

As  to  the  legal  question,  although  the 
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right  of  stoppage  in  transitu  lias  bpen  rec- 
ognized in  Kngland  for  nearly  two  hun- 
dred years,  there  is  great  coufusion  in  the 
books  as  to  the  origin  of  the  right,  and 
the  principles  upon  which  it  is  founded. 
As  late  as  1841  Lord  Abinger  said,  that 
"although  the  question  of  stoppage  in 
transitu  had  been  as  frequently  raised  as 
any  other  mercantile  question  within  the 
last  hundred  years, it  must  be  owned  that 
the  principle  on  which  it  depends  has  never 
been  eitlier  settled  or  stated  in  a  satisfac- 
tory manner. 

"  In  eourtsof  equity  it  has  been  a  received 
opinion  that  it  was  founded  on  some 
principle  of  common  law.  In  courts  of  law 
it  is  just  as  much  the  practice  to  call  it  a 
principle  of  equity  which  the  common  law 
has  adopted." 

Mr.  Parsons,  in  his  work  on  Admiralty, 
says,  there  are  three  ways,  in  either  of 
which  it  might  be  supposed  that  the  law 
of  stoppage  entered  into  the  law  of  Eng- 
land. One  that  it  is  based  upon  the  civil 
law  by  which,  in  case  of  a  sale,  the  prop- 
erty does  not  jjnss  to  the  buyer  until  he 
has  possession  of  the  goods.  It  would 
follow  that  the  seller  would  continue  the 
owner  until  tliey  reach  the  buyer,  and 
that  by  the  insolvency  of  the  latter  the 
goods  would  remain  the  property  of  the 
tormer.  By  the  common  la  w  a  sale  does 
of  itself  pass  the  property  to  the  buyer, 
without  delivery.  Another  way  is  by  im- 
plying a  right  of  rescinding  the  contract 
of  sale  in  case  of  insolvency,  and  that  the 
act  of  stoppage  was  an  exercise  of  that 
right,  and  a  tlifrd  way  is  by  implying  con- 
structive possession  in  the  seller  for  the 
purpose  of  a  lien,  to  be  enforced  by  the  act 
of  stoppage,  or,  in  other  words,  that  this 
right  is  an  enlargement  of  the  common- 
law  right  of  lien.     I'ars.  Adm.  -179. 

The  rule  seems  not  to  have  been  settled 
in  1«42.  Parke, B.,  said:  "  What  the  effect 
of  stoppage  in  transitu  Is,  whether  en- 
tirely to  rescind  the  contract,  or  only  to 
replace  the  vendor  in  the  same  position  as 
if  be  had  not  parted  with  the  possession, 
and  entitle  him  to  hold  the  goods  until 
the  price  be  paid  down,  is  a  point  not  yet 
fully  decided,  and  there  are  difficulties  at- 
tending each  construction." 

Mr.  Bell,  in  his  Commentaries  on  the 
Law  of  Scotland,  favors  the  doctrine  of 
rescission.  He  says:  "Although  there 
are  manj'  ditticulties  either  way,  it  ap- 
pears, on  the  whole,  most  consistent  with 
the  great  lines  of  this  doctrine  of  stoppage 
in  transitu,  that  the  seller's  security  over 
the  goods  sold,  though  perhaps  in  a  large 
sense  of  the  nature  of  a  lien,  is  given  by 
equity  originally  on  the  condition  that 
the  seller  shall  take  back  the  goods,  as  if 
the  contract  were  ab  initio  recalled." 

There  are  some  other  authorities  favor- 
ing tfie  same  view,  and  there  are  others 
that  favor  the  theorv  of  a  lien.  Feise  v. 
Wray,.8  East,  93:  Ex  Parte  Gwynne,  12 
Ves.  Jr. 379;  Lickbarrow  v.  Mason, 6  East, 
21,  note. 

Mr.  Parsons  says  that  tbe  earlier  Eng- 


lish cases  sustain  the  doctrine  of  a  lien., 
and  intimates  that  later  authorities 
changed  the  ground  to  that  of  rescission, 
but  that  the  latest  returned  to  the  orig- 
inal doctrine.  Pars.  Ad!T). 481.  Whatever 
uncertainty  there  may  be  as  to  the  rule  in 
England,  the  decisions  in  this  country  are 
quite  preponderating  in  favor  of  the 
theory  of  a  lien.  Rowley  v.  Bigelow,  12 
Pick.  307;  2:3  Am.  Dec.  607;  Staatou  v. 
Eager,  16  Pick.  467-475;  Arnold  v.  Pelano, 
4  Cush.  33,  3!l;  50  Am.  Dec.  7."j4:  Newhall 
V.Vargas,  13  Me.  93;  29  Am.  Dec.  4X9;  S.  C, 
15  Me.  314;  33  Am.  Dec.  617,  and  cases 
cited;  Rogers  v.  Thomas,  20  Conn.  .53; 
Jordan  v.  James,  5  Ohio,  88-98;  Harris  v. 
Pratt,  17  N.  Y.  263.  The  elementary 
writers  favorthe  same  view.  2  Kent  Com. 
.541  ;  Pars.  Adm.  483;  Pars.  Cont.  ."398.  The 
question  has  never  been, that  I  am  aware, 
dehnitely  decided  in  this  state.  As  an 
original  question  thedoctrine  of  rescission 
commends  itself  to  my  judgment  as  being 
more  simple,  and  In  most  cases,  more  just 
to  both  parties  than  tbe  notion  that  the 
act  of  stoppage  is  the  exercise  of  a  right 
of  lien,  but  in  deference  to  the  prevailing 
current  of  authority,  I  should  hesitate  in 
attempting  to  oppose  it  by  any  opinion 
of  my  own,  and  for  that  reason  I  do  not 
deem  it  necessary  to  state  the  grounds 
which  influence  my  judgment. 

It  is  found  as  a  fact  that  the  policy  was 
delivered  to  the  defendant  as  collateral 
security  for  the  payment  of  the  first  two 
notes  referred  to  only,  "and  that  the  de- 
fendants never  acquired  or  had  any  inter- 
est in  said  policy  or  in  the  moneys  to  ac- 
crue or  become  payable  thereon,  except  as 
a  creditor  of  the  said  tirm,  and  to  the  ex- 
tent of  his  claim  upon  the  aforesaid  two 
notes  against  the  said  firm."  llie  evi- 
dence justified  this  finding.  The  letter  of 
the  defendant  of  March  1,  1S76,  shows  that 
he  did  not  then  suppose  that  be  had  any 
legal  indebtedness  against  Bahcock  &  Co. 
At  the  time  the  policy  was  issued  the 
cargo  of  coal  for  which  the  last  note  was 
given  was  in  possession  of  the  defendant  as 
he  claimed,  and  had  not  been  disposed  of, 
so  that  the  balance,  even  if  Babcock  &  Co. 
were  liablefor  it,coul3  not  then  be  known, 
and  in  March  after,  in  a  letter  to  the  de- 
fendant, introducing  Mr.  Wheelright, Bab- 
cock &  Co.  say:  "We  will  avail  ourselves 
of  the  opportunity  to  ha  ve  him  arrange  for 
the  settlement  of  your  claim  against  us, 
leaving  in  abeyance  thecargoof  Hepzibah, 
and  the  note  given  in  settlement  uf  the 
same." 

The  testimony  of  the  insurance  agent  is 
to  the  effect  that  the  policy  was  delivered 
to  secure  a  fixed  indebtedness,  which 
could  only  refer  to  the  first  two  notes. 
We  are  of  opinion  therefore  that  the  de- 
fendant has  no  lien  upon  this  money  to 
secure  the  balance  of  the  note  given  tor 
that  cargo  of  coal,  even  if  Babcock  &  Co. 
are  liable  for  it. 

It  follows  that  the  judgment  must  be 
affirmed. 

All  concur,  except  EARL,  J.,  dissenting. 
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BAILEY  T.  HUDSON  RIVER  R.  CO. 

(49  N.  y.  70.) 

Court  of  Appeals  of  New  York.    1872. 

Action  by  Bailey  &  Co.  against  defend- 
ant for  the  conversion  of  certain  dry 
goods  delivered  to  defendant  and  con- 
signed to  plaintiffs. 

Theron  R.  Strong,  for  appellant. 
Samuel  Hand,  for  respondents. 

CHURCH,  C.  J.  It  is  undisputed  that 
Alden,  Fiink  &  Weston  delivered  the 
goods  in  question  to  the  defendant,  to  be 
transported  by  them  to  the  plaintiffs; 
that  they  were  consigned  to  the  plaintiffs, 
and  the  packages  properly  marked  with  the 
name  of  the  plaintiffs' firm,  and  thedefend- 
ant  gave  a  receipt  for  the  same,  agreeing 
to  deliver  the  goods  safely  to  the  plaintiffs 
at  tlie  city  of  New  York.  It  is  also  undis- 
puted that  the  plaintiffs  had  made  a  spe- 
cific advance  upon  a  portion  of  the  goods, 
and  the  remainder  were  shipped  in  pursu- 
ance of  an  agreement  between  the  plain- 
tiffs and  Aklen,  Frink  &  Weston,  to  pay 
for  money  borrowed  by  the  latter  of  the 
former  a  few  days  previous,  and  that  in- 
voices of  all  the  goods,  stating  the  con- 
siguraent  and  shipment  by  the  defendant's 
railroad,  had  been  forwarded  to  the  plain- 
tiffs by  mail.  This  was  substantially  the 
condition  of  things  on  the  17th  of  October, 
when  one  of  the  members  of  the  firm  of 
Alden,  Frink  &  Weston,  for  his  individual 
benefit,  but  in  the  name  of  his  firm, 
changed  the  de.stination  of  the  goods,  and 
the  defendant  delivered  them  in  pursuance 
of  such  changed  destination  to  another 
person.  The  question  is,  whether  the  title 
bad  vested  in  the  plaintiffs.  I  think  it 
had.  It  is  clear  that  the  consignors  de- 
livered the  goods-  to  the  carrier  for  the 
plaintiffs  in  compliance  with  their  con- 
tract to  do  so.  The  parol  contract  was 
therebj'  executed,  and  the  title  vested  in 
the  plaintiffs.  The  plaintiffs  occupied  the 
legal  position  of  vendees  after  having 
paid  the  purchase-monei'  and  received 
the  delivery  of  the  goods.  But  it  is  unnec- 
essary, in  order  tl^  uphold  this  judgment, 
to  maintain  that  the  plaintiffs  occupied 
strictly  the  relation  of  vendees.  The  legal 
rights'  of  a  vendee  attach  when  goods 
are  shipped  to  a  commission  merchant, 
who  has  made  advances  upon  them  in 
pursuance  of  an  agreement  between  the 
parties.  Such  an  agreement  may  be  either 
inferred  from  the  circumstances  or  shown 
bv  express  contract.  Holbrook  v.  W^ight, 
24  Wend.  169.  35  Am.  Dec.  607 ;  Haille  v.  | 
Smith,  1  Boa.  &  Pul.  563.  In  the  latter; 
case.  Eyre,  J.,  said:  "From  the  moment 
the  goods  were  set  apart  for  this  partic- 
ular purpose,  why  should  we  not  hold  the 
property  in  them  to  have  changed,  it  be- 
ing in  perfect  conformity  to  the  agreement 
and  such  an  execution  thereof  as  the  jus- 
tice of  the  case  requires."  The  same  prin- 
ciple has  been  repeatedly  adopted.  Gros- 
venor  v.  Phillips,  2  Hill,  147. 

It  must  appear  that  the  delivery  was 
made  with  intent  to  transfer  the  prop- 
erty. Until  this  is  done  the  parol  agree- 
ment is  executory,  the   title  remains  in  the 


consignor,  and  he  has  the  power  to  trans- 
fer the  property  to  whomsoever  he 
pleases,  and  render  himself  liable  for  the 
non-performance  of  the  contract.  It  is 
urged  by  the  counsel  for  the  defendant 
that  no  bill  of  lading  was  forwarded  or 
delivered  to  the  plaintiffs,  and  that  until 
this  was  done  the  title  remnined  in  the 
consignors.  This  is  undoubtedly  true  in 
many  caees;  but  it  is  mainly  important  in 
characterizing  the  act  of  the  shipper,  and 
showing  with  what  purpose  and  intent 
the  goods  were  delivered  to  the  carriei-. 
If  A.  has  property,  upon  which  he  has  re- 
ceived an  advance  from  B.  upou  an  a^jree- 
ment  that  he  will  ship  it  to  I?,  to  pay  the 
advance  or  to  pay  any  indebtedness,  he 
may  or  may  not  comply  with  his  con- 
tract. He  may  ship  it  to  C.  or  he  may 
ship  it  to  B.  upon  conditions.  As  owner 
he  can  dispose  of  it  as  he  pleases.  But  if 
lie  actually  ships  it  to  B.  in  pursuance  of 
his  contract,  the  title  vests  in  B.  upou  the 
shipment.  The  highest  evidence  that  he 
has  done  so  is  the  consignment  and  un- 
conditional delivery  to  B.  of  the  bill  of 
lading.  If  the  consignor  procures  an  ad- 
vance upon  the  bill  of  lading  from  a  third 
person,  or  delivers  or  indorses  the  bill  of 
lading  to  a  third  jierson  for  a  considera- 
tion, it  furnishes  equally  satisfactory  evi- 
dence that  the  property  was  not  delivered 
to  the  consignee,  for  the  simple  reason 
that  it  was  delivered  to  some  one  else. 
But  I  apprehend  that  it  a  consignor  who 
made  such  an  agreement  retained  in  his 
own  possession  n  duplicate  of  the  bill  of 
lading,  and  notified  the  consignee  by  let- 
ter that  he  had  shipped  the  property  for 
him  in  pursuance  of  the  agreement,  or  in 
any  other  m  auner  the  in  ten  tion  thus  to  ship 
it  was  evinced,  the  title  would  pass  as 
effectually,  as  between  them,  as  if  he  had 
forwarded  the  bill  of  lading:.  The  ques- 
tion whether  a  subsequent  indorsee  of  the 
bill  of  lading  for  a  valuable  consideration 
could  acquire  any  rights  against  the  con- 
signee is  not  involved.  As  against  the 
consignor  the  delivery  of  the  property  to 
the  carrier,  with  intent  to  comply  with 
his  contract,  vests  the  title  in  the  con- 
signee. It  is  largely  a  question  of  inten- 
tion. In  Mitchel  v.  Ede,  11  Adol.  &  El. 
903,  cited  by  the  defendants,  Lord  Denman 
said:  "The  intention  of  Mackenzie  to 
transfer  the  property  to  the  plaintiff  is 
unquestionable,  and  we  think  that  under 
the  circumstances  he  has  carried  that  in- 
tention into  effect."  And  in  Bank  of 
Rochester  v.  Jones, 4  N.  Y.501,  ,55  Am.  Dec. 
290,  this  court  said :  "  When  the  bill  of 
lading  has  not  been  delivered  to  the 
consignee,  and  there  is  nootherevidence  of 
an  intention  on  the  part  of  the  consignor 
to  consign  the  specific  property  to  him, 
no  lien  will  attach."  In  that  case  the  bill 
of  lading  was  not  onlynotsent  to  the  con- 
signee, but  was  transferred  to  the  plain- 
tiffs and  money  borrowed  upon  it,  and 
there  was  no  evidence  of  an  intention  to 
consign  the  flour  to  the  defendant  except 
upon  thecondition  of  paying  the  money  so 
borrowed.  It  should  be  observed  also 
that  in  that  case  there  was  no  agreement 
to  consign  the  property  to  the  defendant 
as  security,  or  in  payment  of  the  indebt- 
edness due  him  from  the  consignor.    Such 
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an  agreemont,  either  express  or  implied, 
is  important,  altliough  not  conclusive,  in 
showing  the  intent  with  whieli  the  net 
was  clone.  In  this  ca.-;e  there  ivns  no 
other  bill  of  laclin;j;  than  the  receipt  pro- 
duced in  evidence,  and  no  duplicate  was 
taken;  but  the  intention  of  Allien,  Frink 
&  Weston  to  transfer  this  si)ecific  property 
to  the  plaintiffs,  to  be  applied  upon  their 
indebtedness,  conclusivelj'  appears  hy  the 
undisputed  evidence.  1.  By  the  agree- 
nienttheday  prior  to  the  shipment.  2. 
By  forwarding  invoices  of  the  shipment 
to  the  plaintiffs,  'i.  By  makiiiK'  the  ship- 
ent  unconditionally.  4.  By  i-etaininfc  the 
receipt  given  by  the  defendant,  and  neither 
making  or  attempting  to  make  any  use 
of  it. 

These  acts  were  so  unequivocal  of  an  in- 
tention to  transfer  the  property  to  the 
plaintiffs  that  there  remains  no  room  for 
doubt.  The  moment  these  act.s  were 
done,  the  title  vested  in  the  plaintiffs,  and 
the  consignors  were  powerless  to  inter- 
fere with  the  property. 

The  recent  case  of  Cayuga  County  Na- 
tional Bank  v.  Daniels,  47  N.  Y.  (5'il,  was 
decided  against  the  cousignees  u[)on  the 
distinction  above  referi-ed  to.  It  was  held 
In  that  case  that  the  consignors  did  not 
deliver  the  property  to  the  carrier  with 
the  intention  to  vest  the  title  in  the  de- 
fendants, except  upon  condition  of  pay- 
ing a  draft  discounted  by  the  plaintiffs, 
and  that  the  bill  of  lading  was  delivered 
upon  that  condition,  and  that  on  the  de- 
fendants" refusal  to  comply  with  the  con- 
dition, they  ac(uiirei]  no  right  or  title  to 
the  property,  and  that  the  case  tiierefore 
came  within  the  principle  of  Bank  of 
Kochester  v  .Tones,  supra.  Here  the  in- 
tention to  vest  the  title  is  clear  and  plain. 
Jt  is  urged  that  the  words  "on  our  ac- 
count" in  the  invoices  evinced  an  inten- 
tion not  to  vest  the  title  in  the  plaintiffs. 
They  can  have  no  such  effect  in  this  case, 
even  if,  standing  alone  and  unexplained, 
they  might  have.  A  bill  of  lading  for 
which,  as  between  the  parties,  the  invoices 
were  a  substitute,  can  always  be  ex- 
plained by  parol.  It  may  be  shown  by 
parol  to  have  been  intended  as  evidence 
of  an  absolute  sale,  a  trust,  a  mortgage, 
a  pledge,  a  lien,  or  a  raere  agency.  2  Hill, 
151;  4  N.  Y.  501,  and  cases  cited.    The  ac- 


tual agreement  and  transaction  will  pre- 
vail, and  it  was  jtroved  by  two  of  the 
members  of  the  firm,  and  uncontradicted, 
that  the  goods  were  in  fact  shipped  in 
pursuance  of  the  agreement.  Besides, 
these  words  are  not  necessarily  inconsist- 
ent with  the  agreement.  The  goods  «  ere 
not  purchased  absolutely  by  the  plaintiifs 
at  a  S[ieciHed  price,  but  were  to  be  sold 
and  the  avails  applied.  The  relation  of 
the  plaintiffs  was  more  nearly  that  of  trus- 
tee, having  the  title,  and  bound  to  dispose 
of  the  property  and  apply  the  proceeds  in 
a  particular  manner,  and  the  consignors 
were  the  cestuis  que  trust,  having  the 
legal  right  to  enforce  the  terms  of  the 
agreement  for  their  benetit.  In  this  sense 
the  property  was  shipped  on  their  account, 
and  the  agreement  is  consistent  with  the 
meaning  of  those  words.  The  statute 
of  frauds  has  no  apiilication.  1.  There 
was  no  sale.  2.  If  there  was  the  consid- 
eration WHS  paid.  3.  The  property  was 
specified  when  the  agreement  was  made 
as  being  that  which  had  been  and  was 
then  Iseing  shipped,  and  the  plaintiffs 
agreed  to  agcept  that  particular  prop- 
erty, and  the  subsequent  delivery  to  the 
carrier  agreed  upon  was  in  legal  effect 
a  delivery  to  the  plaintiffs.  Cross  v. 
O'Donnell.  44  N.  Y.  661,  4  Am.  Rep.  721; 
Stafford  v.  Webb,  Lalor  S\inp.  217. 

The  defendant  is  liable  for  a  conversion 
of  the  property.  It  had  receipted  the 
property  and  agreed  to  transport  safely 
and  deliver  it  to  the  plaintiffs.  Instead 
of  complying  with  its  contract,  it  deliv- 
ered the  property  to  another  person  by  the 
direction  of  one  who  had  no  more  legal 
authority  over  the  property  than  a 
stranger,  without  the  return  even  of  its 
receipt.  The  plaintiffs  had  vested  rights 
which  the  defendant  was  bound  to  re- 
spect, and  with  a  knowledge  of  which  it 
was  legally  chargeable.  Willetts  v  Sun 
Mut.  Ins.  Co.,  45  N.  T.  49;  Hawkins  v. 
Hoffman,  6  Hill,  .586;  Holbrook  v.  Wight, 
24  Wend.  169;  Story  Bailm.  414;  Boyce 
V.  Brockway,  31  N.  V.  490.  Il  was 
its  duty  to  deliver  the  property  to 
the  real  owner.  McEntee  v.  New  Jersey 
Steamboat  Co.,  45  N.  Y.  34. 

Judgment  affirmed,  with  costs. 

All  concur. 

Judgment  afBrraed. 
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BALDEY  et  al.  v.  PARKER. 

(2  Barn.  &  C.  37.) 

King's  Bench.    June  5,  1823. 

Assumpsit  for  goods  sold  and  delivered. 
Plea,  general  issue.  At  the  trial  before 
Abbott,  V.  J., at  tlie  London  sittings  after 
Trinity  term,  1822,  the  following  appeared 
to  be  the  facts  of  the  case:  The  plaintiffs 
are  linen-drapers,  and  the  defendant  came 
to  their  shop  and  bargained  tor  various 
articles.  A  separate  price  was  agreed  up- 
on for  each,  and  no  one  article  was  of  the 
value  of  £10.  Some  were  measured  in  his 
presence;  some  he  marked  with  a  pencil; 
others  he  assisted  in  cutting  from  a  larger 
bulk.  He  then  desired  an  account  of  the 
whole  to  be  sent  to  his  house,  and  went 
away.  A  bill  of  parcels  was  accordingly 
made  out  and  sent  by  a  shopman.  The 
amount  of  the  goods  was  £70.  The  de- 
fendant looked  at  the  account,  and  asked 
what  discount  would  be  allowed  for  ready 
money,  and  was  told  £5  per  cent.;  he  re- 
plied that  it  was  too  little,  and  requested 
to  see  the  person  of  whom  he  bought  the 
goods  (Baldey),  as  he  could  bargain  with 
him  respecting  the  discount,  and  said  that 
he  ought  to  be  lUowed  £20  per  cent.  The 
goods  were  afterwards  sent  to  the  defend- 
ant's house,  and  he  refused  to  accei)t 
them.  The  lord  chief  justice  thought  that 
this  was  a  contract  for  goods  of  more 
than  the  value  of  £10  within  the  meaning 
of  the  17th  section  of  thestatute  of  frauds, 
and  not  within  any  of  the  exceptions  there 
mentioned,  and  directed  a  nonsuit;  but 
gave  the  plaintiffs  leave  to  move  to  enter 
a  verdict  in  their  favor  for  £70.  A  rule 
having  accordingly  been  obtained  for  that 
purpose, 

Scarlett  and  B.  JLawes  now  shewed 
cause.    Den  man  and  Piatt,  contra. 

ABBOTT,  C.  J.  We  have  given  our 
opinion  upon  more  than  one  occasion 
that  the  29  Car.  2,  c.  3,  is  a  highly  beneficial 
and  remedial  statute.  We  are  therefore 
bound  so  to  construeit  as  to  further  the  ob- 
ject and  intention  of  the  legislature,  which 
was  the  prevention  of  fraud.  It  appeared 
from  the  facts  of  this  case  that  the  defend- 
ant went  into  the  plaintiff's  shop  and  bar- 
gained for  various  articles.  Some  were 
severed  from  a  larger  bulk,  and  some  he 
marked  in  order  to  satisfy  himself  that 
the  same  were  afterwards  sent  home  to 
him.  The  first  question  is  whether  this 
was  one  entire  contract  for  the  sale  of  all 
the  goods.  By  holding  that  it  was  not, 
we  should  entirely  defeat  the  object  of  the 
statute.  For  then  persons  intending  to 
buy  many  articles  at  one  time,  amounting 
in  the  whole  to  a  large  price,  might  with- 
draw the  case  from  the  operation  of  the 
statute  by  making  a  separate  bargain  for 
each  article.  Looking  at  the  whole  trans- 
action, I  am  of  opinion  that  the  parties 
must  be  considered  to  have  made  one  en- 
tire contract  for  the  whole  of  the  articles. 
The  plaintiffs  therefore  cannot  maintain 
this  action  unless  the.y  can  shew  that  the 
case  is  within  the  exception  of  the  29  Car. 
2,  c.  3,  §  17.  Now  the  words  of  that  excep- 
tion are  peculiar,  "except  the  buyer  shall 


accept  part  of  the  goods  so  sold,  and  actu- 
ally receive  the  Hame."  It  would  be  diffi- 
cult to  find  wonis  more  distinctly  denot- 
ing an  actual  transfer  of  the  article  from 
the  seller,  and  an  actual  taking  possession 
of  it  by  the  buyer.  If  we  held  that  such  a 
transfer  and  acceptance  were  complete  in 
this  case,  it  would  seem  to  follow  as  a 
necessary  consequence  that  the  vendee 
might  maintain  trover  without  paying 
for  the  goods,  and  leave  the  vendor  to 
this  action  for  the  price.  Such  a  doctrine 
would  be  highly  injurious  to  trade,  and 
it  is  satisfactory  to  find  that  the  law  war- 
rants us  in  saying  that  this  transaction 
had  no  such  effect. 

BAYLEY,  J.  The  buyer  cannot  be  con- 
sidered to  have  actually  received  the 
goods,  when  they  have  remained  from 
first  to  last  in  the  possession  of  the  seller. 
The  plaintiffs  are  not  assisted  by  the  ex- 
ception in  the  17th  section  of  the  statute 
of  frauds.  Then  the  question  is,  whether 
there  was  a  separate  contract  for  each 
article.  The  29  Car.  2,  c.  3,  was  passed  to 
guard  against  frauds  and  perjuries;  and 
it  must  be  collected  from  the  17th  section 
that  the  legislature  thought  that  a  con- 
tract to  the  extent  of  £10  might  be  suffi- 
cient to  induce  the  parties  to  it  to  bring 
tainted  evidence  into  court.  Now  it  is 
]  conceded  here  that  on  the  same  day,  and 
[indeed  at  the  same  meeting,  the  defendant 
contracted  with  the  plaintiffs  for  the  pur- 
chase of  goods  to  a  much  greater  amount 
than  £10.  Had  the  entire  value  been  set 
upon  the  whole  goods  together,  there  can- 
not tie  a  doubt  of  its  being  a  contract  for 
a  greater  amount  than  £10  within  the 
17th  section  jOf  the  statute;  and  I  think 
that  the  circumstance  of  a  separate  price 
being  fixed  upon  each  article  makes  no 
^uch  difference  as  will  take  the  case  out  of 
the  operation  of  that  law.  It  has  been 
asked  what  interval  of  time  must  elapse 
between  the  purchase  of  different  articles 
in  order  to  make  the  contract  separate; 
and  the  case  has  been  put  of  a  purchaser 
leaving  a  shop  after  making  one  purchase, 
and  returning  after  an  interval  of  five  or 
ten  minutes  and  making  another.  If  the 
return  to  the  shop  were  soon  enough  to 
warrant  a  supposition  that  the  whole 
was  intended  to  be  one  transaction,  I 
should  hold  it  one  entire  contract  within 
the  meaning  of  the  statute.  I  am  there- 
fore of  opinion  that  this  rule  must  be  dis- 
charged. 

HOLROYD,  J.  I  am  of  the  same  opin- 
ion. The  intention  of  the  statute  was 
that  certain  requisites  should  be  observed 
in  all  contracts  for  the  sale  of  goods  for 
the  price  of  £10  and  upwards.  This  was 
all  one  transaction,  though  composed  of 
different  parts.  At  first  it  appears  to 
have  been  a  contract  for  goods  of  less 
value  than  £10,  but  in  the  course  of  the 
dealing  it  grew  to  a  contract  for  a  much 
larger  amount.  At  last  therefore  it  was 
one  entire  contract  within  the  meaning 
and  mischief  of  the  statute  of  frauds,  it 
being  the  intention  of  that  statute  that 
where  the  contract,  either  at  the  com- 
mencement or  at  the  conclusion,  amount- 
ed to  or  exceeded  the  value  of  £10,  it  should 
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not  bind  unless  the  requisitas  there  men- 
tioned were  complied  with.  The  danger 
of  false  testimony  is  quite  as  great  where 
the  bargain  is  ultimately  of  the  value  of 
£10,  as  if  it  had  been  originally  of  that 
amount.  It  must  therefore  be  considered 
as  one  contract  within  the  meaning  of  the 
act.  With  respect  to  the  exception  in  the 
17th  section,  it  may  perhaps  have  been  the 
intention  of  the  legislature  to  guard 
against  mistake  where  the  parties  niean 
honestly  as  well  as  against  wilful  fraud ; 
and  the  things  required  to  be  done  will 
have  the  effect  of  answeriog  both  those 
ends.  The  words  are,  "except  the  buyer 
shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same,  or  give  some- 
Thing  in  earnest  to  bind  the  bargain  or  in 
part  of  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bar- 
gain be  made  and  signed  by  the  parties  to 
be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized." 
Each  of  those  particulars  either  shews  the 
bargain  to  be  complete,  or  still  further 
that  it  has  been  actually  in  part  per- 
formed. The  change  of  possession  does 
not  in  ordinary  cases  take  place  until  the 
completion  of  the  bargain;  part  payment 
also  shews  the  completion  of  it;  and  in 
like  manner  a  note  or  memorandum  in 
writing  signed  by  the  parties  plainly 
proves  that  they  understood  the  terms  up- 
on which  they  were  dealing,  and  meant 
finally  to  bind  themselves  by  the  contract 
therein  stated.  In  the  present  case  there 
is  nothing  to  shew  that  some  further  ar- 
rangement might  not  remain  unsettled 
after  the  price  for  each  article  had  been 
agreed  upon.    There  was  neither  note  nor 


memorandum  in  writing;  no  part  of  the 
price  was  paid,  nor  was  there  any  such 
changeof  possession  as  that  contemplated 
by  the  statute.  Upon  a  sale  of  specific 
goods  for  a  specific  price,  by  parting  with 
the  possession  the  seller  parts  with  his 
lien.  The  statute  contemplates  such  a 
parting  with  the  possession ;  and  there- 
fore as  long  as  the  seller  preserves  his  con- 
trol over  the  goods  so  as  to  retain  his  lien, 
he  prevents  the  vendee  from  accepting  and 
receiving  them  as  his  own  within  the 
meaning  of  the  statute. 

BEST,  J.  It  vras  formerl.v  considered 
that  a  delivery  of  the  goods  by  the  seller 
was  sufficient  to  take  a  case  out  of  the 
17th  section  of  the  statute  of  frauds;  but  it 
is  now  clearly  settled  that  there  must  be 
an  acceptance  by  the  buyer  as  well  as  a 
delivery  by  the  seller.  The  statute  enacts 
that,  where  the  bargain  is  for  something 
to  the  value  of  £10,itshall  not  bind, unless 
something  unequivocal  has  been  done  to 
shew  that  the  contract  iscomplete.  Noth- 
ing of  that  kind  having  been  done  in  this 
rase,  if  the  dealing  is  tobeconsideredasone 
entire  transaction  it  isclear  thatthe  plain- 
tiffs cannot  recover:  whatever  this  might 
have  been  at  the  beginning,  it  was  clearly 
at  the  close  one  bargain  for  the  whole  of 
the  articles.  The  account  was  all  made 
out  together,  and  the  conversation  about 
discount  was  with  reference  to  the  whole 
account.  It  is  therefore  very  distinguish- 
able from  Emmerson  v.  Heelis,  2  Taunt. 
3S,  where  a  complete  barsiain  was  made 
as  to  each  article  as  soon  as  the  auctioneer 
had  signed  his  name  to  it. 

Rule  discharged. 


BALDWIN  V.  WILLIAMS. 
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BALDWIN  T.  WTLLIAilS. 

(3  Mete.  365.) 

Supreme  Judicial  Court  of  Massachusetts.    Nov. 
Term,  1841. 

This  case  was  tried  before  Wilde,  J., 
who  made  the  following  report  of  it: — 

This  was  an  action  of  assumpsit,  and 
the  declaration  set  forth  an  agreement  of 
the  plaintiff  that  he  would  bargain,  sell, 
assign,  transfer,  and  set  over  to  the  de- 
fendant, and  indorse  without  recourse  to 
him,  the  plaintiff,  in  any  event,  two  notes 
of  hand  by  him  held,  signed  by  S.  J.  Gard- 
ner; one  dated  April  24th,  1*^35,  for  the 
payment  of  $1,500;  the  other  dated  May 
5th,  1836,  for  the  payment  of  |500;  and 
both  payable  to  the  plaintiff  or  order  on 
the  8d  of  April,  1839,  with  interest  from 
their  dates.  The  declaration  set  forth  an 
agreement  by  the  defendant,  in  considera- 
tion of  the  plaintiff's  agreement  aforesaid, 
and  in  payment  for  said  Gardner's  said 
notes,  to  pay  the  plaintiff  f  1,000  in  cash, 
and  to  give  the  plaintiff  a  post  note,  made 
by  the  Lafayette  Bank, for  f  1,000,  and  also 
a  note  signed  by  J.  B.  Eussell  &  Co.  and 
indorsed  by  D.  W.  Williams  for  $1,000. 

The  plaintiff  at  the  trial  proved  an  oral 
agreement  with  the  defendant  as  set  forth 
in  the  declaration,  and  an  offer  by  the 
plaintiff  to  comply  with  his  part  of  said 
agreement,  and  a  tender  of  said  Gardner's 
said  notes,  indorsed  by  the  plaintiff  with- 
out recourse  to  him  in  any  event,  and  a 
demand  upon  the  defendant  to  fulfil  lils 
part  of  said  agreement,  and  the  refusal  of 
the  defendant  to  do  so.  But  the  plaintiff 
introduced  no  evidence  tending  to  show 
that  any  thing  passed  between  the  par- 
ties at  the  tirae'of  making  the  said  agree- 
ment, or  was  given  in  earnest  to  bind  the 
bargain. 

The  judge  advised  a  nonsuit  upon  this 
evidence,  because  the  contract  was  not  in 
writing  nor  proved  by  any  note  or  mem- 
orandum in  writing  signed  by  the  defend- 
ant or  his  agent,  and  nothing  was  received 
by  the  purchaser,  nor  given  in  earnest  to 
bind  the  bargain.  A  nonsuit  was  accord- 
ingly entered,  which  is  to  stand  if  in  the 
opinion  of  the  whole  court  the  agreement 
Bet  forth  in  the  declaration  falls  within  the 
statute  of  frauds  (Eev.  Sts.,  c.  74,  §  4); 
otherwise,  the  nonsuit  to  betaken  off,  and 
a  new  trial  granted. 

Clarke,  for  plaintiff.  S.  D.  Parker,  for 
defendant. 

WILDE,  J.  This  action  is  founded  on 
an  oral  contract,  and  the  question  is, 
whether  it  is  a  contract  of  sale  within  the 
statute  of  frauds. 

The  plaintiff's  counsel  contends  in  the 
first  place  that  tlie  contract  is  not  a  con- 
tract for  the  sale  of  the  notes  mentioned 
in  the  declaration,  but  a  mere  agreement 
for  the  exchange  of  them;  and  in  the  sec- 
ond place  that  if  the  agreement  is  to  be 
considered  as  a  contract  of  sale,  yet  it  is 
not  a  contract  within  that  statute. 

As  to  the  first  point,  the  defendant's 
counsel  contends  that  an  agreement  to  ex- 
change notes  is  a  mutual  contract  of  sale. 


But  it  is  not  necessary  to  decide  this  ques- 
tion, for  the  agreement  of  the  defendant, 
as  alleged  in  the  declaration,  was  to  pay 
for  the  plaintiff's  two  notes  $2,000  in  cash, 
in  addition  to  two  othernotes;  and  that 
this  was  a  contract  of  sale  is,  we  think, 
very  clear. 

The  other  question  is  more  doubtful. 
But  the  better  opinion  seems  to  us  to  be, 
that  this  is  a  contract  within  the  true 
meaning  of  the  statute  of  frauds.  It  is 
certainly  within  the  mischief  thereby  in- 
tended to  be  prevented  ;  and  the  words  of 
the  statute,  "goods"  and  "merchandise," 
are  sufficiently  comprehensive  to  include 
promissory  notes  of  hand.  The  word 
"goods"  is  a  word  of  large  signification; 
and  so  is  the  word  "merchandise."  "Merx 
est  quicquid  vendi  potest." 

In  Tisdale  v.  Harris,  20  Pick.  9,  it  was 
decided  that  a  contract  for  the  sale  of 
shares  in  a  manufacturing  corporation  is 
a  contract  for  the  sale  of  goods  or  mer- 
chandise within  the  statute;  and  the  rea- 
sons on  which  that  decision  was  founded 
seem  fully  to  authorize  a  similar  decision 
as  to  promissory  notes  of  hand.  A  differ- 
ent decision  has  recently  been  made  in 
England  in  Humble  v.  Mitchell,  3  Perry  & 
Davison,  141;  s.  c.  11  Adolph.  &  Ellis,  207. 
In  that  case  it  was  decided  that  a  con- 
tract for  the  Sale  of  shares  in  a  joint-stock 
banking  company  was  not  within  the 
statute  of  frauds.  But  it  seems  to  us  that 
the  reasoning  in  the  case  of  Tisdale  v. 
Harris  is  very  cogent  and  satisfactory; 
and  it  is  supported  by  several  other  cases. 
In  Mills  v.  Gore,  20  Pick.  28,  it  was  decided 
that  a  bill  in  equity  might  be  maintained 
to  compel  the  redelivery  of  a  deed  and  a 
promissory  note  of  hand, on  the  provision 
in  the  Kev.  Sts.  c.  81,  §  8,  which  gives  the 
court  jurisdiction  in  all  suits  to  compel 
the  redelivery  of  any  goods  or  chattels 
whatsoever,  taken  and  detained  from  the 
owner  thereof,  and  secreted  or  withheld, 
so  that  the  same  cannot  be  replevied. 
And  the  same  point  was  decided  in  Clapp 
V.  Shephard,  23  Pick.  228.  In  a  former 
statute  (St.  1823,  c.  140),  there  was  a  simi- 
lar provision  which  extended  expressly  to 
"any  goods  or  chattels,  deed,  bond,  note, 
bill,  specialty,  writing,  or  other  personal 
property."  And  the  learned  commission- 
ers, in  a  note  on  the  Eev.  Sts.c.  81,  §  8, say 
that  the  words  "'goods  or  chattels' are 
supposed  to  comprehend  the  several  par- 
ticulars immediately  following  them  in  St. 
1823,  c.  140,  as  well  as  many  others  that 
are  not  mentioned." 

The  word  "chattels "is  not  contained 
in  the  provision  of  the  statute  of  frauds; 
but  personal  chattels  are  movable  goods, 
and  so  far  as  these  words  may  relate  to 
the  question  under  consideration  they 
seem  to  have  the  same  meaning.  But 
however  this  may  be,  we  think  the  pres- 
ent case  cannot  be  distinguished  in  princi- 
ple from  Tisdale  v.  Harris;  and  upon  the 
authority  of  that  case,  taking  into  consid- 
eration again  the  reasons  and  principles 
on  which  it  was  decided,  we  are  of  opinion 
that  tlie  contract  in  question  is  within 
the  statute  of  frauds,  and  consequently 
that  the  motion  to  set  aside  the  nonsuit 
must  be  overruled. 


BALLENTINE  v.  ROBINSON. 
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BALLENTINE  et  al.  v.  ROBINSON  et  al. 

(46  Pa.  St.  177.) 

Supreme  Court  of  Pennsylvania.    Nov.  2,  1863. 

Assumpsit  by  William  C.  Robinson  and 
others,  doing  business  as  Robinson,  Doug- 
las &  Millers. against  Nathaniel  Ballentino 
and  George  Hutchinson,  partners  trading 
as  Hutchinson  &  Ballentine.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
AflBrmed. 

Robb  &  MacConnell,  for  plaintiffs  in  er- 
ror. Hamilton  &  Acheson,  for  defendants 
in  error. 

STRONG,  J.— The  parties  entered  into 
a  contract  by  which  it  was  stipulated 
that  the  plaintiffs  should  furnish  the  ma- 
terials and  construct  for  the  defendants 
a  steam-engine  of  a  described  pattern,  for 
which  the  defendants  engaged  to  pay 
the  sum  of  $535  on  its  completion. 
The  engine  having  been  finished  pursuant 
to  the  contract,  and  notice  of  its  com- 
pletion having  been  given  to  the  defend- 
ants, they  refused  to  pay  the  stipulated 
price.  Hence  this  suit,  in  which  the  only 
question  raised  is,  what  is  the  correct 
measure  of  damages  for  such  a  breach  of 
contract.  That  the  plaintiffs  had  done 
all  they  were  bound  to  do,  that  they  had 
the  engine  ready  for  actual  delivery,  on 
payment  of  the  sum  agreed  to  be  paid  by 
the  defendants,  and  that  the  defendants 
were  under  obligation  to  take  it  away 
and  make  payment,  are  established  facts. 
It  is  now  contended  that  the  measure  of 
damages  recoverable  is  the  difference  be- 
tween the  price  contracted  to  be  paid  for 
the  engine  and  the  market  price  at  the 
time  the  contract  was  broken. 

Where  a  sale  of  goods  has  been  made 
and  they  have  been  delivered,  it  is  plain 
the  measure  of  damages  for  nonpayment 
is  the  stipulated  price.  About  that  there 
is  no  difficulty.  Doubts,  however,  have 
been  entertained,  where  goods  have  been 
sold  and  not  delivered  in  consequence  of 
the  refusal  of  the  buyer  to  complete  the 
contract.  It  has  sometimes  been  said  the 
standard  for  measurement  is  the  excess  of 
the  contract  price  over  the  market  value. 
Yet  where  the  subject  of  the  sale  Is  a  spe- 
cific article,  where  the  contract  has  been 
so  far  completed  as  to  pass  the  property  in 
the  article  to  the  vendee,  the  possession 
being  retained  only  because  the  price  is 
not  paid,  there  seems  to  be  no  good  rea- 
son why  the  vendor  should  not  be  permit- 
ted to  recover  the  agreed  value.  He  has 
fully  complied  with  all  that  he  was  under 
obligation  to  do.  He  has  parted  with  his 
property,  and  given  the  full  equivalent  for 
the  stipulated  price.  His  right  to  the 
property  having  passed  to  the  vendee, 
his  right  to  the  price  would  appear  to  be 
consummate.  It  is  true,  if  the  sale  be  for 
<;ash,  the   vendor  may  treat  the  goods  as 


his  own  and  sell  them,  on  failure  of  the 
vendee  to  pay,  in  which  case  he  can  claim 
only  the  difference  between  the  price  for 
which  he  has  sold,  and  the  price  prom- 
ised to  be  paid  by  the  first  vendee.  That 
difference  completes  his  compensation. 
But  the  resale  Is  only  a  mode  of  giving 
effect  to  his  lien.  It  is  not  a  rescission  of 
the  contract,  so  as  to  revest  the  property 
in  the  article  sold  in  him,  for  if  it  were,  he 
could  not  sue  for  the  deficiency.  The  law 
does  notcompel  him  to  resume  the  owner- 
ship of  the  property,  and,  of  course,  it 
ought  not  to  take  away  his  right  to  the 
price. 

The  present  is  not  strictly  the  case  of  a 
sale.  The  plaintiffs  agreed  to  build  the 
engine  according  to  directions  of  the  de- 
fendants, and  to  furnish  the  necessary 
materials  for  it.  When  it  was  completed 
the  defendants  had  notice,  and  were 
bound  to  take  it  away  and  pay  the  con- 
tract price;  but  instead  of  taking  it  and 
IJaying  the  price,  they  requested  the  plain- 
tiffs to  sell  it.  In  such  a  case  the  right  of 
property  was  clearly  in  them  on  notice  of 
the  completion  of  the  article.  The  ma- 
terials of  which  it  was  composed  may 
fairly  be  said  to  have  been  delivered  when 
the.y  were  put  into  the  engine.  The  de- 
fendants alone  were  in  default.  They  ought 
not  to  be  permitted  to  compel  the  plain- 
tiffs to  purchase  from  them.  Retaining  a 
lien  on  the  engine  for  the  price,  the  plain- 
tiffs were  at  liberty  to  sell  it  anew,  or,  at 
their  election,  to  obtain  full  compensa- 
tion from  the  defendants  for  their  breach 
of  contract.  There  can  be  no  just  reason 
why  they  should  be  compelled  to  accept 
the  engine  as  part  payment,  which  they 
virtually  must  do  if  chey  can  recover  only 
the  difference  betwewi  its  market  value 
and  the  sum  the  dMendants  agreed  to 
pay.  And  why  should  they,  without  any 
default  of  their  own,  be  subjected  to  the 
risk  and  trouble  of  a  resale,  for  the  de- 
fendants' benefit?  Besides,  it  may  well 
be,  that  the  article  manufactured  accord- 
ing to  order  may  have  no  market  value, 
and  would  be  worthless  on  the  manufac- 
turers' hands.  This  engine  was  not  made 
for  sale  in  the  market.  It  was  built  ac- 
cording to  instructions  given  by  the  de- 
fendants, and,  it  may  be  presumed,  for 
their  peculiar  use.  The  just  rule,  there- 
fore, plainly  is,  in  such  a  case,  where  the 
manufacturer  of  an  article  ordered,  has 
completed  it,  and  given  notice  of  its  com- 
pletion, that  he  should  be  allowed  to  sue 
for  the  value,  and  recover,  as  its  measure, 
the  contract  price.  And  such  is  the  doc- 
trine laid  down  in  the  better  decisions. 
Thus  it  was  decided  in  Bement  v.  Smith, 
15  Wendell,  493,  where  the  cases  are  re- 
viewed, and  the  rule  is  thus  stated  in  2 
Parsons  on  Contracts  488,  and  in  Sedg- 
wick on  Damages  281. 

The  instruction  given  in  the  court  be- 
low was  therefore  right. 

The  judgment  is  affirmed. 
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BARKER  et  al.  v.  DINSMORE. 

(72  Pa.  St.  427.) 

Supreme  Court  of  Pennsylvania.    May  17, 187a. 

Replevin  by  John  Dinsmore  against  Wil- 
liam Barker,  Jr.,  and  Jesse  B.  Kilgore, 
trading  as  William  Barker  &  Co.  lor  cer- 
tain sacks  of  wool.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

A  man,  representing  himself  to  be  con- 
nected with  defendant  Arm,  bought  from 
plaintiff,  at  the  latter's  farm,  the  wool  in 
question,  and  gave  him  a  memorandum  to 
that  effect  on  a  business  card  of  defend- 
ants, telling  him  to  come  to  defendants' 
office  in  the  city  to  procure  his  pay.  The 
wool  was  shipped  hy  plaintiff  to  defend- 
ants, but  on  its  arrival  in  the  city  posses- 
sion of  it  was  procured  hy  the  person  who 
had  arranged  the  sale,  and  who  in  fact 
had  no  connection  with  defendants,  aud 
by  him  sold  to  defendants,  they  paying 
him  what  they  considered  the  wool'was 
worth. 

Before  THOMPSON,  C.  J.,  READ.  AG- 
NEW,  SHARSWOOD,  and  WILLIAMS, 
J  J. 

A.  M.  Brown  and  T.  M.  Marshall,  for 
plaintiffs  in  error.  M.  W.  Acheson  (with 
whom  was  W.  B.  Rodgers),  for  defendant 
in  error. 

WILLIAMS,  J.— The  verdict  of  the  jury 
establishes  the  fact  that  the  plaintiff  be- 
low did  not  sell  the  wool  to  the  defend- 
ants' vendor,  as  an  individual,  on  his  own 
responsibility,  but  as  a  member  or  agent 
of  the  defendants'  tlrm,  and  upon  their 
credit.  Nor  was  the  wool  delivered  to 
him  by  the  plaintiff.  It  was  delivered  to 
the  railroad  company,  to  be  carried  to 
Pittsburg,  and  there  delivered  to  defend- 
ants, to  whom  it  was  consigned  by  the 
plaintiff.  Dnder  the  contract  of  shipment 
the  company  had  no  right  to  deliver  the 
wool  to  any  person  except  the  consignees  ; 
and  their  delivery  of  it  to  the  defendants' 


vendor  vested  in  him  no  property  or  riaht 
of  possession  as  against  the  plaintiff.  The 
principle  which  underlies  this  case,  and  by 
which  the  rights  of  the  parties  are  to  be 
determined,  is  tliis:  The  salfe  of  goods  by 
one  who  has  tortiously  obtained  their 
possession  without  the  owner's  consent, 
vests  in  the  purchaser  no  title  to  them  as 
against  the  owner.  As  a  general  rule  no 
man  can  be  divested  of  his  property  with- 
out his  own  consent  and  voluntary  act. 
It  is  true  that  there  are  exceptions  to  the 
rule,  as  clearly  defined  and  as  well  settled 
as  the  rule  itself,  but  this  case  does  not 
come  within  any  of  them.  Here  the  de- 
fendants' vendor,  as  we  have  seen,  ac- 
quired no  right  or  title  to  the  wool  under 
his  contract  with  the  plaintiff,  and  he  did 
not  obtain  from  him  its  actual  posses- 
sion. The  railroad  company  had  no  au- 
thority, as  the  plaintiff's  agent,  to  deliver 
the  wool  to  him,  and  their  delivery  gave 
him  no  right  or  title  to  it  whatever.  Nor 
had  he  any  apparent  or  implied  authority 
from  the  plaintiff  to  sell  or  dispose  of  it. 
It  is  clear,  then,  that  he  could  convey  no 
title  by  its  sale;  and  if  so,  the  defendants 
could  acquire  no  title  by  its  purchase, 
though' they  purchased  it  for  a  fair  and 
valuable  consideration, in  theusual  course 
of  trade,  without  notice  of  the  plaintiff's 
ownership,  or  of  any  suspicious  circum- 
stances calculated  to  awaken  inquiry  or 
put  them  on  their  guard.  The  case  is  a 
hard  one  in  any  aspect  of  it.  One  of  two 
innocent  parties  must  suffer  by  the  fraud 
and  knavery  of  a  swindler,  who  had  no 
authority  to  act  for  either.  But  the  law 
is  well  settled  that  the  owner  cannot  be 
divested  of  his  property  without  his  own 
consent,  unless  he  has  placed  it  in  the  pos- 
session or  custody  of  another  and  given 
him  an  apparent  or  implied  right  to  dis- 
pose of  it.  The  case  was  tried  on  this 
principle,  and  as  tliere  is  no  error  appar- 
ent in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  Hflirraed. 
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BARNARD  v.  CAMPBELL. 

(55  N.  Y.  456.) 

Court  of  Appeals  of  New  York.    Jan.  20,  1874. 

Appeal  from  order  reversing  a  judgment 
in  favor  of  plaintiffs  and  granting  a  new 
trial. 

Replevin  of  1,370  bags  of  linseed.  De- 
fendants, in  New  York,  purchased  of  the 
broljer  of  one  Jeffries,  of  Boston,  1,800 
bags  of  linseed  on  August  21, 1863,  and  sent 
him  their  notes  In  payment.  Jeffries,  by 
fraud,  obtained  1,370  bags  on  an  order 
from  plaintifi'8  on  August  24th.  The  lin- 
seed was  delivered  to  him,  and  shipped  to 
defendants.  The  bill  of  lading  was  mailed 
to  them  on  the  25th.  Defendants  paid  for 
the  linseed  by  their  notes  on  the  2l8t. 
Jeffries  failed  on   the   27th. 

James  C.  Carter,  for  appellants.  Ed- 
wards Pierrepont,  for  respondents. 

ALLEN,  J.  The  only  question  involved 
in  the  action  is,  whether  the  plaintiffs  and 
original  owners,  or  the  defendants,  the 
purchasers  from  Jeffries,  the  fraudulent 
vendee  of  the  plaintiffs,  have  the  better 
title  to  the  merchandise  in  controversy. 
That  as  against  Jeffries,  the  right  of  the 
plaintiffs  to  rescind  the  sale  and  reclaim 
the  goods,  by  reason  of  the  fraud  of  tlie 
latter,  is  perfect,  is  conceded,  and  was  so 
held  upon  the  trial.  Such  right  continues 
as  against  any  one  acquiring  title  under 
Jeffries,  unless  under  well-recognized  prin- 
ciples of  law,  and  under  the  circumstances 
of  this  case  Jeffries  could  transfer  a  bett.^r 
title  than  he  had,  or  the  plaintiffs  by  their 
acts  are  estopped  from  asserting  title  as 
against  a  purchaser  from  him. 

But  two  questions  of  fact  were  submit- 
ted to  the  jury:  1.  Whether  the  sale  to 
Jeffries  was  tor  cash  or  upon  credit;  and, 
2.  If  for  cash,  whether  payment  was 
waived  and  the  goods  delivered  so  as,  but 
for  the  fraud,  to  vest  the  property  in 
Jeffries. 

The  jury  found,  either  that  the  sale  was 
upon  credit,  or  that  the  payment  of  the 
purchase-price,  as  a  condition  precedent 
to  the  delivery  of  the  property  to  and  the 
vesting  of  the  title  in  Jeffries  was  waived, 
and  that  the  delivery  to  him  was  absolute 
and  unconditional;  and  the  defendants 
had  a  verdict,  under  the  instructions  of 
the  jndge,  that  the  equitable  rule  applied, 
that  when  one  of  two  innocent  parties 
must  suffer  loss  by  reason  of  the  fraud  or 
deceit  of  another,  the  loss  shall  fall  upon 
him  by  whose  act  or  omission  the  wrong- 
doer has  been  enabled  to  commit  the 
fraud;  and  that  the  plaintiffs  were  in  the 
position  of  a  part.y  who  lets  another  have 
property  unconditionally,  and  thereby  en- 
ables him  to  sell  the  same  and  receive  the 
purchase-price  from  a  third  person ;  and 
that  in  such  case  the  purchaser  takes  the 
title.  In  other  words,  the  plaintiffs  were 
held  to  be  estopped  from  claiming  the 
goods  from  the  defendants  incase  the  jury 
found  that  there  had  been  an  uncondi- 
tional delivery  by  the  plaintiffs  to  Jeffries, 
notwithstanding  as  the  judge  at  the  cir- 
cuit expressly  declared,  and  as  the  evi- 
dence showed,  the  defendants  purchased 


the  goods  from  a  broker  of  Jeffries  In  New 
York  ou  the  21st  of  August,  and  paid  for 
them  the  same  day  by  transmitting  their 
notes  to  Jeffries  at  Boston,  who  at  once 
negotiated  them;  and  Jeffries  obtained 
neither  the  property  nor  t^ny  order  for  its 
delivery,  or  documentary  evidence  of  title 
or  of  hip  purchase,  until  the  24th  of  the 
same  month,  three  days  after  the  trans- 
action was  consummated  as  between 
Jeffries  and  the  defendants.  That  is,  it 
was  held  at  the  circuit  that  the  subse- 
quently-acquired possession  of  Jeffries  op- 
erated by  relation  to  create  an  estoppel 
as  of  the  21st  of  August,  in  favor  of  the 
defendants  and  against  the  plaintiffs;  and 
the  jury  were  in  terms  instructed  that  the 
defendants  were  purchasers  in  good  faith 
for  value,  and  acquired  a  title  paramount 
to  that  of  the  plaintiffs,  and  were  entitled 
to  a  verdict;  and  they  had  a  verdict  and 
judgment  upon  this  view  of  their  rights. 

That  the  defendants  were  purchasers  in 
good  faith,  that  is,  without  notice  or 
knowledge  of  the  fraud  of  Jeffries,  or  of 
the  defects  in  his  title,  for  a  full  considera- 
tion actually  paid  to  Jeffries,  is  not  dis- 
puted. Both  plaintiffs  and  defendants 
are  alike  innocent  of  any  dishonest  or 
fraudulent  intent,  and  one  or  the  other 
must  suffer  loss  by  the  frauds  of  one  with 
whom  they  dealt  in  good  faith,  for  legiti- 
mate purposes,  and  with  honest  intention. 
Both  were  alike  the  victims  of  the  same 
fraudulent  actor,  and  if  one  rather  than 
the  other  of  the  parties  has  done  any  act 
enabling  the  fraud  to  be  committed,  and 
without  which  it  could  not  have  been  per- 
petrated upon  the  other  in  the  exercise  of 
ordinary  care  and  discretion,  the  loss 
should,  within  the  rule  before  referred  to, 
fall  on  that  one  of  the  parties  aiding  and 
abetting  the  fraud,  or  enabling  it  to  be 
comniitted.  But  good  faith,  and  a  part- 
ing of  value  by  the  one,  will  not  alone  de- 
termine who  should  have  the  loss,  or  fix 
the  ownership  of  the  property  fraudulent- 
ly purchased  from  the  one  and  sold  to  the 
other.  The  general  ruleisthat  a  purchaser 
of  property  takes  only  such  title  as  his 
seller  has,  and  is  authorized  to  transfer; 
that  he  acquires  precisely  the  interest 
which  the  seller  owns,  and  no  other  or 
greater.  "Nemo  plus  juris  ad  alium  trans- 
terre  potest  quam  ipse  habet."  Broom. 
Leg.  Max.  452.  The  general  rule  of  law  is 
undoubted  that  no  one  can  transfer  a  bet- 
ter title  than  he  himself  possesses.  "Nemo 
dat  quod  non  habet."  Per  Willes,  J., 
Whistler  v.  Forster,  14  C.  B.  (N.  S.)  248. 
To  this  rule  there  are  however  some  ex- 
ceptions, and  unless  the  defendants  are 
within  the  exceptions  they  must  abide  by 
the  title  of  Jeffries. 

One  of  the  recognized  exceptions  applies 
to  negotiable  instruments  only,  and  de- 
pends for  its  existence  upon  the  law-mer- 
chant, and  the  reasons  of  public  policy 
upon  which  that  branch  of  the  law  rests. 
To  make  this  exception  available,  the 
negotiable  paper  must  be  actually  trans- 
ferred by  indorsement  iu  the  usual  form 
and  forvalue.  Whistler  v. Forster, supra; 
Muller  V.  Pondir,  (in  this  court,  December 
23,  1873,)  55  N.  Y.  325;  (a)  Story  Prom. 
Notes,  §  120,  note  1,  Calder  v.  Billington, 
15  Me.  398;  Southard   v.  Porter,  43  N.  H 
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379.  Another  exception  is  In  tiie  case  of  a 
transfer  by  indorsement  and  delivery  of  a 
bill  of  lading,  whicli  is  the  symbol  of  tlie 
property  Itself,  to  a  bona  fide  pnrchaser 
for  value,  by  a  consignee  to  whom  the 
consignor  and  original  owner  of  the 
goods  has  indorsed  and  delivered  it.  This 
exception  is  founded  (jn  the  nature  of  the 
instrument,  and  the  necessities  of  com- 
merce. The  bill  of  lading,  for  the  conven- 
ience of  trade,  has  been  allowed  to  have 
effect  at  variance  witli  the  general  rule  of 
law.  But  this  operation  of  a  bill  of  lad- 
ing is  confined  to  a  case  where  tlie  person 
who  transl'crs  the  right  is  himself  in  pos- 
session of  the  bill  of  lading  so  as  to  be  in 
a  situation  to  transfer  the  instrument  it- 
self, the  symbol  of  the  projjerty  trans- 
ferred, .fenkyns  v.  tTsborne,  7  M.&  G.67.S; 
Akerman  v.  Humphery,  1  (\  &  P.  5:',. 

Bills  of  l.'uling  differ  essentially  from  bills 
of  exchange  and  othei'  commercial  nego 
tiable  insirnments  ;  and  even  possession  of 
a  bill  of  lading,  without  the  nuthoritj'  of 
the  owner  and  vendor  of  the  goods,  or 
when  obtained  by  fraud,  will  not  authorize 
a  transfer  so  as  to  defeat  the  title  of  the 
original  owner,  or  aff3ct  his  right  to  re- 
scind the  sale  and  stop  the  good  sin  transit. 
While  possession  of  a  bill  of  lading,  or  other 
document  of  a  like  nature  may  be  evidence 
of  title,  and  in  somecirciircstancea  and  for 
some  purposes  equivalent  to  actual  pos- 
session of  the  goods,  it  does  not  constitute 
title,  nor  of  itself  affect  the  operation  of 
the  general  rule  that  property  in  chattels 
cannot  he  transferred  except  by  one  hav- 
ing- the  title  or  au  authority  from  the  true 
owner,  (jurney  v.  Behrend,  3  Ellis  & 
Black.  G22;  Dows  v.  Perrin,  1(5  J<!.Y.:V2h; 
see  also  Saltus  v.  Everett, 20  Wend.L'O";  :)2 
Am.  Dec.  S41  ;  Brower  v.  Peabody,  ]M  N.  Y. 
121.  Jeffries  had  no  bill  of  lading  from  the 
plaintiffs,  the  vendors  of  the  goods,  or  any 
document  of  like  character  transferable  in 
the  usual  course  of  business,  and  the  trans- 
fer and  delivery  of  which  to  a  purchaser 
for  value  would  have  operated  as  a  sym- 
bolical delivery  of  the  gooils,  and  been  the 
equivalent  of  an  actual  delivery,  so  as  to 
terminate  the  right  of  the  plaintiffs  to  re- 
scind the  sale  and  reclaim  the  goods. 

Another  exception  lo  the  general  rule 
exists  in  tliecaseot  a  sale  in  market  overt ; 
but  as  we  have  no  markets  overt,  and 
there  are  no  sales,  putilic  or  private, 
known  to  our  law,  which  relie\'ethe  buyer 
of  merchandise  from  the  rule  of  caveat 
emptor,  as  applied  to  the  title,  this  excep- 
tion need  not  be  further  considered. 

The  defendants  can  only  resist  the  claim 
of  the  plaintiffs  to  the  merchandise  b.v  es- 
tablishing an  equitable  estoppel,  founded 
upon  the  acts  of  the  plaintiffs,  and  in  the 
application  of  the  rule  applied  i)y  the  judge 
at  the  circuit,  by  which,  as  between  two 
persons  equally  innocent,  a  loss  resulting 
from  the  fraudulent  acts  of  another  shall 
rest  upon  him  by  whose  act  or  omission 
tlie  fraud  has  been  made  possible.  This 
rule,  general  in  its  terms,  only  operates 
to  protect  those  who,  in  dealing  with 
others,  exercise  ordinary  caution  and  pru- 
dence, and  who  deal  in  the  ordinary  way 
and  in  the  usual  course  of  business  and 
upon  the  ordinary  evidences  of  right  and 
authority  in  those  with  whom   they  deal, 


and  as  against  those  who  have  volun- 
tarily conferred  upon  others  the  usual  evi- 
dences or  indicia  of  ownership  of  property, 
or  an  apparent  authority  to  deal  with 
and  dispose  of  it.  In  such  case,  for  obvi- 
ous reasons,  the  law  raises  an  equitable 
estoppel,  and  as  against  the  real  owner, 
declares  that  the  apparent  title  and  au- 
thority which  exists  by  his  act  or  omis- 
sion shall  quoad  persons  acting  and  part- 
ing with  value  upon  the  faith  of  it,  stand 
for  and  be  regarded  as  the  real  title  and 
authority.  It  is  not  every  parting  with 
the  poKK.s.sion  of  chattels  or  the  documen- 
tary evidence  of  title  that  will  enable  the 
possessor  to  make  a  good  title  to  one 
who  may  purchase  from  him.  So  far  as 
such  a  parting  with  the  possession  is  nec- 
essary in  the  business  of  life, or  authorized 
by  the  custom  of  trade,  the  owner  of  the 
goods  will  not  be  affected  by  a  sale  by 
the  one  having  the  custody  and  manual 
possession.  Dyer  v.  Pearson,  3  B.  &  C.  38; 
Newsom  V.  Thornton,  6  East,  17;  Taylor 
v.  Kynier,  3  Barn.  &  Adol.  320;  Ballard  v. 
'  Burgett,  40  N.  Y.314.  But  the  owner  must 
I  go  farther,  and  do  some  act  of  a  nature  to 
mislead  third  persons  as  to  the  true  posi- 
tion of  the  title.  Pickering  v.  Busk,  15 
East,  3S. 

Two   things   must   concur   to  create  an 
estoppel    by  which    an    owner   may  be  de- 
prived   of   his   property,    by  the   act   of  a 
tl)ird   person,   without   his   assent,   under 
the   rule   now   considered.     1.    The   owner 
!  must  clothe   the  person    assuming   to  dis- 
i  pose  of   the   property  witli    the   apparent 
I  title  lo,  or  authority  to  dispose  of  it ;  and, 
;  2.  The  person  alleging  the  estoppel   must 
have   acted   and   parted  with  value   upon 
the  faith  of  such    apparent   ownership   or 
authority,  so   that   he  will   be  the  loser  if 
tlie   ap])earances   to  which  he  trusted    are 
not  real.     In  this  respect  it  does  not  differ 
from  other  estoppels   in   pais.     Weaver  v. 
(Bardeu,  49  N.  Y.   2S0;  McGoldrick    v.  Wil- 
lits,  52  id.   612;  City  Bank    v.  R.,  \V.  &  O. 
H.   Co.,   44  id.   13(5;    Saltus   v.  Everett,  20 
'Wend.   207;   32  Am.  Dec.  541;  Wooster   v. 
I  Sherwood,  2.')   N.  Y.   27S;  Brower   v.   Pea- 
I  body,  13  id.  121. 

In  the  case  before  us  every  element  of  an 
estoppel  is  Avanting,  and  no  case  was 
made  for  the  application  of  the  rule  by 
which,  under  some  circumstances,  one, 
rather  than  the  other  two  innocent  per- 
sons, is  made  to  bear  the  loss  occasioned 
by  the  fraud  of  a  third  person. 

The  defendants  consummated  their  pur- 
chase from  Jeffries,  Acting  through  his 
broker  in  New  York,  and  paid  for  tlie  mer- 
chandise by  remitting,  at  his  request,  di- 
rectly to  Jeffries  on  the  21st  of  August,  at 
which  time  Jeffries  had  neither  the  posses- 
sion nor  right  of  possession  of  the  prop- 
erty, nor  any  documentary  evidence  of  ti- 
tle or  any  indicia  of  ownership,  or  of  do- 
minion over  the  property  of  any  kind. 
The  plaintiffs  had  done  nothing  to  induce 
the  defendants  to  put  faith  in  or  give 
credit  to  the  claim  of  Jeffries  of  the  right 
to  sell  the  property.  The  defendants  then 
parted  with  the  consideration  for  the  pur- 
chase of  the  seed,  not  upon  the  apparent 
ownership  of  Jeffries,  but  upon  his  asser- 
tion of  right  of  which  the  ulaintiffs  bad  no 
knowledge,  and   for   which   they   are  not 
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reBponsible.  Neither  did  the  defendants  at 
any  time  do  or  forbear  to  do  any  act  in 
reliance  upon  the  apparent  ownership  of 
the  property  by  Jeffries,  or  ludiioed  by 
any  act  or  declaration  of  the  plaintiffs. 
In  Knishts  v.  Wlffen,  L.  R.,  5  Q.  B.6G0,the 
plaintiff  was  Induced  to  rest  satisfied  un- 
der the  belief  that  he  had  acquired  title  to 
the  property  purchased,  and  so  to  alter 
his  position,  by  abstaining  from  proceed- 
ings to  recover  back  the  money  which  he 
had  paid  to  his  vendor,  by  the  declaration 
of  the  defendant  that  it  was  all  right,  and 
his  promise  that  when  the  forwarding 
note  should  be  received  he  would  put  the 
barley  on  the  line.  The  defendants  here 
at  no  time  had  any  declaration  or  state- 
ment of  the  plaintiffs  upon  which  to  rely, 
and  were  not  led  to  act  or  forbear  to  act 
by  any  documentary  evidence  of  title  in 
Jeffries  emanating  from  them.  There  is  a 
manifest  equity  in  holding  the  owner  of 
property  estopped  from  asserting  title  as 
against  one  who,  for  value  actually  paid, 
has  purchased  it  from  one  having,  by  the 
voluntary  act  or  negligence  of  the  owner, 
the  apparent  title  with  right  of  disposal, 
but  with  this  limitation  there  is  no  hard- 


ship in  holding  to  the  rule  that  the  right 
of  property  in  chattels  cannot  be  trans- 
ferred unless  on  the  ground  of  authority 
or  title.  Public  policy  requires  that  pur- 
chasers of  property  should  be  vigilant  and 
cautious,  at  least  to  the  extent  of  seeing 
that  their  vendors  have  some  and  the 
usual  evidence  of  title,  and  if  they  are  con- 
tent to  rest  upon  their  declarations  they 
may  not  impose  the  loss,  which  is  the  re- 
sult of  their  own  incautiousness  or  credu- 
lity, on  another.  The  payment  for  or 
parting  with  value  for  the  goods  by  the 
purchaser  from  the  fraudulent  vendee  lays 
at  the  foundation  of  the  estoppel,  for  if  he 
has  parted  with  nothing,  he  can  lose 
nothing  by  the  retaking  of  the  goods  by 
the  original  owner,  and  that  payment 
must  be  occasioned  by  the  acta  or  omis- 
sions of  such  owner.  It  is  the  payment 
that  creates  the  estoppel,  and  if  that  is 
not  made  in  reliance  on  the  acts  of  the 
owner,  the  latter  is  not  and  cannot,  in 
the  nature  of  things,  be  estopped. 

The  order  granting  a  new  tral  must  be 
affirmed,  and  judgment  absolute  for  the 
plaintiffs. 

All  concur. 
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BAKNAKD  Y.  CAMPBELL. 

(58  N.  Y.  73.) 

Court  of  Appeals  of  New  York.     June  Term, 
1874. 

Motion  for  re-argument. 

James  C.  Carter,  for  motion.  Edwards 
Pierrepont,  opposed. 

ALLEN,  J.  The  question  considered  by 
tills  court,  and  discussed  In  the  opinion 
delivered  on  giving  judgment  upon  this 
appeal  was  that  distinctly  presented  by 
the  exceptions  to  the  ruling  and  decisions 
of  the  judge  upon  the  trial,  and  as  that 
was  decisive  and  led  to  an  affirmance  of 
The  order  granting  a  new  trial  and  a  final 
judgment  for  the  plaintiffs,  it  was  not 
deemed  necessary,  in  assigning  the  reasons 
for  the  judgment,  to  canvass  particularly 
the  argument,  or  review  in  detail  the  au- 
thorities cited  by  counsel  upon  a  some- 
what different  view  of  thecase.  Theentire 
brief,  and  all  the  authorities  cited,  were 
nevertheless,  carefully  examined  and  con- 
sidered; and  had  the  court  adopted  the 
views  of  the  learned  counsel  for  the  ap- 
pellants, it  is  possible  a  way  might  have 
been  found  to  sustain  the  defendants' 
claim  to  the  property,  notwithstanding 
the  pointed  exceptions  to  propositions  in 
the  instructions  to  the  jury,  which  were 
deemed  erroneous.  Tlie  case  has  been 
again  carefully  examined,  and  upon  the 
theory  of  the  counsel  for  the  appellants, 
and  with  the  aid  of  his  very  able  brief,  sub- 
mitted upon  the  present  motion,  and  the 
court  sees  no  reason  to  interfere  with 
tlie  judgment  already  given.  It  is  proper 
to  say  that  the  unusual  delay  in  passing 
upon  the  present  application  has  not  been 
because  of  any  intrinsic  difficulties  in  the 
question  presented,  or  any  serious  doubt 
as  to  the  correctnessof  theformerdeclsion. 

Isolated  expressions  may  be  found  in 
elementar.v  treatises,  as  well  as  in  judicial 
opinions,  which  give  color  to  the  claim  of 
the  defendants,  to  hold  the  property  in 
dispute  as  against  the  plaintiffs,  but  these 
were  not  intended  to  and  do  not  give  the 
rule  by  which  this  and  like  cases  are  con- 
trolled. They  are  all  proper  in  the  connec- 
tion in  whicii  thej'  are  found  and  for  the 
purposes  for  which  they  were  used,  and 
ought  not  to  receive  any  other  interpre- 
tation than  such  as  was  designed  by  the 
authors.  It  must  be  conceded  that  upon 
the  delivery  of  the  goods  to  Jeffries  by  the 
plaintiffs,  under  the  circumstances,  the 
property  passed  to  Jeffries,  and  the  fact 
that  the  delivery  was  induced  by  fraud  did 
not  render  the  contract  void.  It  was 
merely  voidable  at  tlie  instance  of  the 
plaintiffs,  who  might  elect  to  disaffirm 
the  contract  and  reclaim  the  property. 
That  is,  the  contract  of  sale  was  defeasible 
at  the  election  of  the  plaintiffs,  the  ven- 
dors, if  the  election  was  seasonably  made, 
and  the  goods  reclaimed  in  proper  time 
after  the  discovery  of  the  fraud.  The 
plaintiffs  could  lose  the  right  by  delay  as 
against  the  wrong-doer,  if  in  consequence 
of  such  delay  his  position  should  be 
changed,  and  they  wculd  have  lost  it  ab- 
solutely if  during  the  interval  between  the 
delivery  of  tlie  goods,  tlie  vesting  of  tliis 
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defeasible  title  in  the  purchaser,  Jeffries, 
and  the  disafflrmnnte  of  the  sale  by  the 
plaintiffs,  the  goods  had  been  sold  to  an 
innocent  third  party  for  a  valuaDle  con- 
sideration. The  superior  equity  of  a  pur- 
cliaser  of  property  from  one  who  has  ac- 
quired a  title  defeasible  at  the  election  of 
the  former  owner  and  vendor,  by  reason 
of  fraud,  to  that  of  such  owner  seeking  to 
reclaim  his  property,  is  based  upon  the 
fact  that  acting  upon  the  evidence  of  title 
wliich  the  owner  has  permitted  the 
wrong-doer  to  assume  and  possess, he  has 
been  induced  to  part  with  value,  and  will 
be  the  loser  because  of  the  credit  given  to 
the  apparent  ownership  if  he  is  compelled 
to  surrender  the  property.  The  mere  pos- 
session by  the  party  claiming  to  hold  will 
not  sustain  his  claim,  but.  the  circum- 
stances under  and  consideration  upon 
which  he  has  acquired  the  possession  are 
also  material.  Were  it  otherwise,  an  as- 
signee for  the  benefit  of  creditors,  or  one 
who  should  take  as  collateral  security  for 
the  payment  of  a  precedent  debt,  would 
hold  as  against  the  original  owner,  whicli 
is  not  claimed  and  is  contrary  to  the 
whole  current  of  authority.  Keveral 
things  must  concur  to  bar  (he  claim  of 
the  defrauded  vendor.  1.  He  must  have 
parted  with  possession  of  his  property 
with  intent  to  pass  the  title  to  the  wrong- 
doer, thus  giving  him  the  apparent  right 
of  disposal.  If  property  is  taken  feloni- 
ously or  without  the  consent  of  the  owner 
the  taker  can  make  no  title  to  it,  even  to 
an  innocent  purchaser  with  value.  2.  A 
third  party  must  have  acquired  title  from 
the  wrong-doer  without  notice  of  the  de- 
fects in  bis  title  or  knowledge  of  circum- 
stances to  put  him  to  an  inquiry  as  to  the 
source  of  his  title.  And,  3.  Such  third 
party  must  have  parted  with  value  upim 
the  faith  of  the  apparent  title  of  the 
wrong-doer,  and  his  right  to  disjiose  of 
the  property.  If  any  of  these  elements  are 
wanting  the  vendor  se^isonably  pursu- 
ing his  legal  right  may  have  liis  property. 
That  this  formula  very  closely  resembles 
that  by  which  an  estoppel  in  pais  is  de- 
fined and  limited  is  true,  and  this  must 
necessarily  be  so,  so  long  as  the  rights 
based  upon  each  have  the  same  equitabie 
foundation.  Tlie  defendants  parted  with 
no  value,  incurred  no  liability,  and  in  no 
respect  changed  their  situation  in  the  in- 
terval between  the  delivery  of  tlie  mer- 
chandise by  the  plaintiffs  to  Jeffries,  and 
their  disaffirmance  of  the  contract,  and 
reclaiming  the  goods.  In  other  words, 
they  did  nothing  in  consequence  of  such 
delivery  to  Jeffries  or  based  upon  his  title 
and  possession,  and  are  in  precisely  the 
same  situation  as  if  the  goods  had  never 
left  the  possession  of  the  plaintiffs.  They 
parted  with  their  notes  and  incurred  obli- 
gations upon  the  faith  of  the  promise  and 
agreement  of  Jeffries  and  upon  his  credit 
alone. 

It  ispossihle  that  theclaimof  thedefend- 
ants  to  hold  as  bona  fide  purcliaaers  for 
value  is  sustained  by  Fenby  v.  Pritchard, 
2  Sandf.  1.51,  but  this  case  is  so  at  war 
with  principles  recognized  as  well  settled 
by  this  court  in  analogous  cases,  that  it 
cannot  be  regarded  as  well  decided.  The 
cases  cited  from  Maine  and  Illinois  (Lee  v. 
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Kimball,  45  Me.  172;  Butters  v.  HauKh- 
wout,  4l' 111.  IS;  S'.)  Am.  Dec.  401),  treat 
the  case  as  analogous  to  a  transfer  oi 
negotiiiUle  paper,  and  hold  that  a  preced- 
ent debt  is  a  valuable  consideration  lor 
the  transfer,  and  j^ives  the  transferea  a 
good  title  as  against  the  former  owner. 
This  is  in  direct  conflict  with  the  uniform 
decisions  in  this  State,  from  Bay  v.  Cod- 
dington,  5  Johns.  Ch.  54;  9  Am.  Dec.  268; 
allirmed,  20  Johns.  fi37,  to  Weaver  v 
Bardeu,  49  N.  Y.  286;  affirmed.  Turner 
V.  Treadway,  53  id.  650.  One  other 
case  from  Maine  cited  by  the  counsel 
tor  the  appellants  (Titcomb  v.  Wood, 
38  Me.  561)  recognizes  the  necessity  of  a 
valuable  consideration,  as  that  term 
is  understood  and  used  by  the  courts  of 
this  state  as  necessary  to  give  the  pur- 
chaser of  property  from  a  fraudulent  ven- 
dor a  superior  equits' and  title  to  that  of 
the  former  owner,  and  find  such  a  consid- 
eration in  the  transfer  of  property  beforo 
then  stolen  from  the  defendant.  Thecourts 
say:  "Here  the  defendant  being  tlie 
owner  of  stolen  property,  with  his  right 
and  title  unimpaired  by  the  felony,  trans- 
ferred it  to  McClureforthe property  in  ques- 
tion, in  part  payment  at  least.  This  con- 
stituted a  valuable  consideration  for  his 
purchase,  given  at  the  time.  Thus  it  ap- 
pears that  he  was  a  purchaser  of  the  gold 
watch,  bona  fide,  for  a  valuable  consider- 
ation, and  without  notice  of  the  fraud 
by  which  his  vendor  acquired  it.  This 
gives  him  a  superior  equity  and  a  better 
right,  and  enables  him  to  hold  the  prop- 
erty agaiust  the  defrauded  vendor."  Hut- 
ton  V.  Cruttwell,  1  El.  &  Bl.  15;  and  Mer- 
cer V.  Peterson,  L.  B.,  2  Exch.  304,  relied 
upon  in  support  of  this  application,  pre- 
sented questions  under  the  English  Bank- 
rupt Acts,  and  merely  decided  that  a  trans- 
fer of  effects,  by  the  bankrupt,  in  perform- 
ance of  a  prior  executory  agreement,  for 
which  a  full  consideration  had  been  paid 
at  the  lime  of  the  agreement,  was  not 
within  the  condemnation  of  the  act  or  af- 
fected by  the  proceedings  in  bankruptcy. 
They  do  not  bear  upon  the  question  be- 
fore us.  In  Clough  V.  London, etc., E.  Co., 
L.  R.,  7  E.xch.  26;  1  Eng.  Rep.  148,  the 
question  was  whether  the  claim  to  dis- 
atlirm  the  sale  of  the  goods  was  season- 
ably made  by  the  defrauded  vendor.  The 
vendor  had  first  sought  to  stop  the  goods 
in  transitu,  which  was  an  act  in  afBrmance 
of  the  sale;  but  the  transit  was  ended  be- 
fore notice  reached  the  carrier.  There  was 
no  act  avoiding  the  contract  on  the 
ground  ol  fraud  done  by  the  vendor,  until 
the  plea  in  the  action  by  Clough,  who 
was  found  by  the  jury  to  be  cognizant  of, 
and  a  party  to  the  fraud  in  the  purchase. 
No  qnestioh  of  consideration  or  the  valid- 
ity of  any  sale   of  the  goods  by  the  fraud- 


ulent purchaser  was  in  the  case,  or  con- 
sidered by  the  court.  Durbrow  v.  McDon- 
ald, 5  Bosw.  130;  s.  c,  sul)  nom.  Winne  v. 
McDonald,  39  N.  Y.  233,  was  clearly  within 
the  rule  upon  the  interpretation  given  to 
the  transaction  by  the  courts.  It  was 
said  by  the  superior  court  that  Perry  & 
Co.,  the  purchasers  of  the  wheat,  had  the 
full  possession  of  it  in  the  precise  manner 
that  the  contract  between  them  and  the 
plaintiffs  contemplated,  and  that  the  pur- 
chase and  possession  of  Perry  were  such 
as  to  enable  him  to  confer  upon  a  bona 
fide  purchaser,  a  pledgee  for  value,  a  title 
valid  as  against  the  iilaintiffs;  and  that 
the  advance  was  made  by  the  defend- 
ants after  the  delivery  to  Perry  &  Co.  of 
the  documentary  evidence  of  title,  and 
the  wheat  pledged  as  security  at  the  time 
of  the  advance.  The  evidence  upon  the 
record  in  this  court,  it  would  seem,  left 
the  precise  time  when  some  of  the  occur- 
rences took  place  in  doubt,  but  that  the 
specific  wheat  was  pledged,  at  the  time  of 
the  advance,  was  established,  although 
possibly  the  muniments  of  title  were  not 
then  delivered.  The  title  and  possession 
had  vested  in  Perry  &  Co.  at  the  time  of 
the  pledge;  and  that  fact  clearly  distin- 
guished that  from  the  present  case. 

Judge  Bosworth,  in  Caldwell  v.  Bart- 
lett,  3  Duer,  341,  and  Keyser  v.  Harbeck, 
id.  373,  recognizes  the  doctrine  that  the 
advance  must  be  made  or  consideration 
parted  with  upon  the  faith  of  the  title  of 
one  in  actual  possession  of  the  property, 
or  the  written  evidence  of  title,  to  give  an 
indefeasible  title  as  against  the  true 
owner.  All  the  authorities  are  direct  and 
to  the  effect  that  no  one  but  a  bona  flde 
purchaser,  or  pledgee  for  value — that  is, 
one  who  gives  value  for  or  makes  ad- 
vances upon  goods  obtained  from  the 
owner  by  fraud  or  fraudulent  representa- 
tion—and  that  he  who  has  paid  value,  or 
made  advances,  or  incurred  responsibili- 
ties upon  the  credit  of  them,  can  alone 
claim  to  hold  them  as  against  such  owner. 
Root  V.  French,  13  Wend.  573;  28  Am. 
Dec.  482;  Mowrev  v.  Walsh,  8  Cow.  238; 
Hoffman  v.  Noble,  6  Mete.  68;  39  Am.  Dec. 
711.  There  is  no  good  reason  or  equity  in 
placing  the  burden  of  a  fraudulent  sale 
upon  a  bona  fide  vendor  rather  than  upon 
a  bona  fide  purchaser  from  the  fraudulent 
vendee,  unless  the  purchaser  has  parted 
with  Ms  money,  or  some  value,  upon  the 
credit  of  possession  or  some  evidence  of 
title  in  the  vendee,  received  from  the  orig- 
inal owner,  and  by  means  of  which  he  has 
induced  the  purchaser  to  treat  with  him 
as  owner. 

The  motion  for  a  re-argument  must  be 
denied. 

All  concur,  except  JOHNSON,  J.,  not 
sitting. 
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Appeal  of  BEACH. 

(20  Atl.  Rep.  475,  58  Conn.  464.) 

fiuprcme  Court  of  Errors  of  Connecticut.    Feb.  7, 
1890. 

Appeal  from  superior   court,  Hartford 
county. 

The  contract  and  note  referred  to  in 
the  opinion  are  as  follows:  "This  memo- 
randum of  an  agreement  made  this  3d  day 
of  March,  1886,  between  George  Cromp- 
ton,  of  the  first  part,  and  the  Home  Wool- 
en Co.,  Charles  M.  Beach,  treasurer,  of  the 
second  part.  Whereas,  the  said  Ci-ompton 
of  the  first  part  agrees  to  deliver  to  the 
said  party  of  the  second  part  certain  ar- 
ticles of  machinery,  to-wit,  thirty  broad 
€romi>ton  '1883'  fancy  looms  (twenty- 
eight  of  which  are  single-beam  looms,  and 
two  are  double-beam  looms,)  and  fixtures 
thereto  belonging,  amounting  to  $12,- 
456.69,  and  the  party  of  the  second  part 
agrees  to  give  the  party  of  the  first  part 
its  promissory  note  dated  the  average 
shipping  date  of  the  looms,  and  payable 
eight  months  from  its  date,  tor  $12,456.69. 
It  is  hereby  agreed  by  the  said  parties 
that  the  party  of  the  second  part  shall  be 
permitted  to  take  the  said  property  into 
their  possession,  and  the  same  to  take  to 
and  set  up  in  the  mill  occupied  by  them  in 
Beacon  Falls,  agreeing  to  keep  the  same 
in  good  order,  and  also  to  keep  the  same 
insured  for  the  full  cost  of  the  same  for 
the  benefit  of  the  party  of  the  first  part, 
and  to  hold  the  said  machinery  as  the 
property  of  the  party  of  the  first  part  un- 
til the  above  note  or  renewals  thereof 
have  been  fully  paid,  according  to  the 
tenor  thereof,  when  the  machinery  above 
named  shall  be  sold  to  and  become  the 
property  of  the  party  of  the  second  part. 
And  the  party  of  the  first  part  is  hereby 
bound  to  sell  and  relinquish  his  claim  to 
said  property  upon  payment  of  the  said 
note  or  renewals  thereof,  and  does  agree 
to  consider  the  same  as  sold  and  delivered 
when  said  note  or  renewals  thereof  are 
paid.  And  it  is  further  agreed  that  upon 
default  of  the  payment  of  the  said  note  or 
renewals  thereof  when  the  same  shall  be- 
come due,  as  also  in  default  of  said  ma- 
chinery being  kept  in  good  order  and  in- 
sured as  above  provided,  the  party  of  the 
first  part  shall  have  the  right  at  any  time 
to  resume  possession  of  the  machinery, 
and  to  enter  the  premises  and  remove  the 
same  as  his  own  property.  And,  if  any 
portion  of  said  note  or  renewals  thereof 
shall  remain  unpaid  when  possession  shall 
be  so  taken  by  the  party  of  the  first  part 
or  his  authorized  agent,  then  the  amount 
which  may  have  been  paid  shall  be  for  the 
use  of  said  machinery  while  in  possession 
of  the  party  of  the  second  part,  and  said 
notes  shall  then  be  canceled  and  given  up. 
Witness  the  hands  and  seals  of  the  parties 
aforesaid.  George  Ckompton.  [l.  s.] 
Chas.  M.  Beach,  Treasurer,     [l.  s.]  "' 

H.  C.  RobiasoD  and  L.  F.  Robinson, 
for  appellant.  F.  Cbamberlin  and  E.  S. 
White,  for  appellee. 

LooMis,  J.  The  sole  question  for  our  de- 
termination is  whether  the  promissory 
note  described  in  the  finding,  dated  Janu- 
ary 15,  1887,  given  by  the  Home  Woolen 


Mills  Company,  payable  six  months  after 
date,  to  Mary  Crompton,  administratrix 
of  George  Crompton,  deceased,  is  a  good 
and  collectible  note.  The  commissioners 
on  the  assigned  estate  of  the  maker,  now 
an  insolvent,  allowed  the  claim  in  full, 
and  their  doings  were  affirmed  by  the  su- 
perior court  upon  an  appeal  by  a  creditor. 
Although  numerous  errors  are  assigned  as 
reasons  for  the  appeal  to  this  court,  yet 
the  controlling  question  as  it  seems  to  us 
relates  wholly  to  the  consideration  of  the 
note,  and  the  remedy  of  the  plaintiff  for 
default  of  payment.  The  note  in  suit  is  a 
renewal  of  the  one  mentioned  in  the  con- 
tract dated  March  3,  1886,  given  to  George 
Crompton  bythe  HomeWoolen  Company, 
pursuant  to  the  provisions  of  the  contract, 
and  a  determination  of  the  questions  rela- 
tive to  the  consideration  and  collectibility 
of  the  note  will  involve  also  the  construc- 
tion of  the  contract. 
No  question  is  made  as  to  the  valid- 
I  ity  of  the  transaction.  It  belongs  to  the 
class  of  executory  conditional  stjles  so 
often  sustained  by  the  courts  of  tliis  and 
other  jurisdictions,  even  against  attach- 
ing creditors.  But  the  question  here  is 
between  the  parties,  and  those  who  imme- 
diately represent  them.  If  then,  as  Holt, 
C.  J.,  so  forcibly  said  in  Thorpe  v.  Thorpe, 
1  Salk.  171,  "every  man's  bargain  ought 
to  be  performed  as  he  intended  it, " 
we  cannot  refrain  from  asking  at  the  out- 
set why  should  not  the  absolute  promise 
contained  in  this  note  be  performed?  Was 
it  in  its  inception  a  mere  nudum  pactum, 
lacking  the  requisites  of  a  legal  obligation 
to  perform,  or  has  there  since  been  a  fail- 
ure of  the  consideration?  Unless  it  is  all 
a  mere  waste  of  words,  paper,  and  ink,  a 
good  consideration  is  found  in  the  mutual 
obligations  which  the  contract  imiJosed 
upon  the  parties.  Under  it  the  Home 
AVoolen  Company  had  the  possession,  the 
right  of  possession,  the  right  to  use  the 
property,  until  default,  and  the  right  to 
acquire  the  legal  title  by  the  payment  of 
the  note.  This  was  a  vested  interest  of 
which  the  vendee  could  not  be  deprived 
except  after  default.  Moreover,  it  was  an 
attachable  interest  under  section  920  of 
the  General  Statutes.  The  vendee  or  any 
of  itsattaching  creditors  could  compel  the 
vendor  to  give  a  good  title.  In  other  ju- 
risdictions the  doctrine  is  well  established 
that  such  contracts  vest  an  interest  in 
the  vendee  which  is  capable  of  sale  or 
mortgage  by  him  to  a  third  person,  so 
that  the  moment  the  vendee's  title  is  per- 
fected it  passes  to  such  third  person. 
Fosdick  V.  Schall,  99  U.  S.  235;  Carpenter 
V.  Scott,  13  E.  I.  477;  Day  v.  Bassett,  102 
Mass.  445;  Crompton  v.  Pratt,  105  Mass. 
255;  Currier  v.  Knapp,  117  Mass.  324; 
Chase  v.  Ingalls,  122  Mass.  383;  note  to 
Miller  v.  Steen,  89  Amer.  Dec.  128.  The 
case  at  bar  is  most  remarkable  in  the  fact 
that,  while  the  appellant  claims  a  want 
or  failure  of  consideration  for  the  note,  he 
at  the  same  time  concedes  that  there  has 
been  no  default  in  any  of  the  vendor's  ob- 
ligations mentioned  in  the  contract,  nor 
has  possession  of  the  looms  been  taken 
by  the  vendor  or  his  representative,  nor 
has  there  been  any  interruption  or  dis- 
turbance oi  the  vendee's  possession.  But 
strangely  enough  the  failure  of  coneidera- 
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tlon  is  predicated  solely  upon  the  default 
of  the  vendee  to  perform  his  own  promise 
— the  same  party  who  sets  up  the  defense! 
That  such  maybe  the  consequence  of  a 
party's  own  default,  we  concede  as  a  pos- 
sibility, but  only  where  it  is  so  written  in 
the  contract,  and  such  intent  is  manifest. 
And  here  counsel  for  the  appellant  say, 
in  effect,  that  the  decisions  of  this  court 
in  Hine  v.  Roberts,  48  Conn.  L'67,  and 
Loorais  V.  Bragg,  50  Conn.  228,  where  con- 
tracts said  to  be  essentially  the  same  as  in 
thecaseat  bar  were  construed  so  as  to  give 
the  precise  effect  to  the  vendee's  own  de- 
fault, coupler]  with  his  act  of  returning  the 
property,  which  we  now  characterize  as  so 
anomalous.  But  the  appellant's  argument 
as  baaed  on  the  cases  cited  overlooks  sev- 
eral most  important  and  controlling  dis- 
tinctions. In  the  first  place,  the  court 
there  was  not  called  iipon  to  give  effect  to 
the  sole  default,  and  the  sole  act  of  the 
vendees  in  returning  the  property  after  de- 
fault, for  in  both  cases  these  acts  of  the  ven- 
dees were  coupled  with  the  corresponding 
acts  of  the  vendors  In  accepting  and  tak- 
ing back  the  property  which  they  had 
conditionally  sold.  This  of  itself  consti- 
tuted a  failure  of  the  consideration,  and 
had  the  looms  in  this  case  when  tendered 
been  accepted  and  appropriated  by  the  ven  • 
dor,  the  vendee  would  be  no  longer  liable 
for  the  purchase  price.  The  gist  of  the  de- 
cision in  Hine  v.  Roberts  appears  in  the 
closing  paragraph  of  the  opinion:  "The 
purchase  failed;  the  title  did  not  pass. 
The  plaintiff  received  the  melodeon  and 
the  return  of  the  organ  in  good  condition, 
vphich  is  all  he  contracted  for  in  that  con- 
tingency, and  the  defendant  forfeits  all 
previous  payments  (in  this  case  the  melo- 
deon) which  is  all  he  agreed  to  forfeit. 
There  was  therefore  an  entire  failure  of  the 
consideration  for  the  note. "  But  it  is  said 
that  the  reasoning  of  the  court  in  this, 
and  in  the  other  case  referred  to,  supports 
the  right  of  the  vendees  to  return  the  prop- 
erty upon  their  own  default,  irrespective 
of  any  assent  on  the  part  of  the  vendors 
arising  from  their  acceptance  of  the  prop- 
erty when  returned.  This  is  true,  and  nat- 
urally occasions  some  hesitation  as  to  the 
proper  decision  of  this  case.  But  the  rea- 
soning referred  to  was  based  upon  a  con- 
struction of  those  contracts  whereby  it 
was  expressly  provided  that  the  vendees' 
default  of  payment  should  work  a  forfeit- 
ure of  their  entire  interest  in  the  property. 
In  Hine  v.  Roberts  the  very  words  which 
the  vendee  used  in  his  contract  were: 
"If  I  fail  to  pay  any  of  said  rent  when 
due,  *  *  *  all  my  rights  herein  shall 
thereupon  expire  and  terminate;"  which 
seems  to  justify  the  reasoning  and  conclu- 
sion of  the  court.  In  Loorais  v.  Bragg  the 
same  construction  was  given  to  the  con- 
tract, although  the  language  was  less  ex- 
plicit. In  the  opinion  of  thecourt,  on  page 
231,  it  is  said  that  the  agreement  provided 
for  the  contingency  of  a  default  of  payment 
by  the  vendee  "by  a  forfeiture  of  all  the  de- 
fendant's rights  under  Che  contract."  In 
the  case  at  bar,  as  it  seems  to  us,  no  such 
couistruction  can  reasonably  be  given,  for 
there  is  no  express  provision  as  in  Hine  v. 
Roberts,  and  none  can  be  implied  from  the 
language  used,  as  in  Loomis  v.  Bragg, 
that  the  vendee  can  determine  his  interest 


in  the  property  and  revest  it  in  the  vendor 
by  his  own  default  merely.  The  option  to 
give  such  an  effect  to  a  default  rests 
wholly  in  the  vendor,  and  the  vendee's 
ny,hts  continue  until  the  option  is  exer- 
cised. The  mere  absence  of  any  provision 
in  the  contract  as  to  a  return  of  the  prop- 
erty by  the  vendee,  while  expressly  confer- 
ring on  the  vendor  the  right  to  reclaim  it, 
of  itself  affords  ground  tor  an  implication 
against  the  existence  of  any  such  right, 
but  in  this  case  it  is  expressly  stated  to 
be  the  duty  of  the  vendee"  to  hold  the  said 
machinery  as  the  property  of  the  party 
of  the  first  part,  until  the  above  note  or 
renewals  thereof  have  been  fully  paid  ac- 
cording to  the  tenor  thereof. " 

This  case  belongs  to  the  class  of  which 
Appleton  V.  Library  Corp.,  53  Conn.  8,  is  the 
type  rather  than  to  that  of  Hine  v.  Rob- 
erts and  Loomis  v.  Bragg,  and  the  lan- 
guage of  the  court  in  that  case,  in  refer- 
ence to  the  claim  of  a  right  in  the  defend- 
ant to  return  books  similarly  bought,  Is 
equally  applicable  to  this  case.  The  court 
there  say :  "  It  is  said  that  the  plaintiffs 
had  the  right,  at  their  option,  to  retakethe 
property  af  any  time  if  the  defendants 
should  fail  to  pay  any  installment  for  a 
period  of  thirty  days  after  it  became  due; 
but  this  is  a  right  which  the  plaintiffs  had 
in  case  the  defendants  should  break  the 
contract  by  non-payment.  It  gives  the 
defendants  no  right  to  return  the  books. " 
But  it  is  suggested  that  the  present  case 
is  like  Hine  v.  Roberts  and  Loomis  v. 
Bragg  in  that  no  remedy  except  the  right 
to  resume  possession  is  given  to  the  ven- 
dor, and  that  it  is  unlike  Appleton  v.  Li- 
brary Corp.,  in  that  there  is  no  absolute 
promise  to  pay  for  the  looms,  as  there 
was  to  pay  for  the  books  in  that  case. 
While  we  concede  that  there  is  some  plau- 
sible ground  for  these  distinctions,  upon 
further  reflection  we  find  them  unsatisfac- 
tory. In  the  first  two  cases  thepayments 
stipulated  to  be  made  at  frequent  inter- 
vals were  called  "refit, "and  the  agree- 
ments were  called  "leases,"  and  although 
this  court,  taking  into  view  the  features 
of  the  entire  transactions,  called  them 
"conditional  sales"  and  not  "leases,"  yet 
the  use  of  these  words  by  the  parties  cer- 
tainly has  a  legitimate  bearing  upon  the 
construction  of  the  agreements  as  to  the 
point  now  under  consideration,  namelj', 
whether  the  parties  intended  to  give  the 
vendors  a  remedy  to  recover  the  entire 
sum  stipulated  to  be  paid  as  a  condition 
for  vesting  the  title  in  the  vendees.  In 
both  cases  also  we  find  most  ample  pro- 
visions for  the  protection  of  the  vendors. 
In  Hine  v.  Roberts  a  large  advance  pay- 
ment was  made  by  delivery  to  the  vendor 
of  a  melodeon,  worth  nearly  one-third  the 
price  of  the  organ.  In  Loomis  v.  Bragg 
the  payment  of  a  monthly  rent  was  re- 
quired, many  times  larger  than  the  inter- 
est upon  the  full  price  of  the  piano  which 
was  the  subject  of  the  sale.  But  in  the 
case  at  bar  the  contract  requires  no  ad- 
vance payment  and  no  rent  or  install- 
ments are  to  be  |)aid  either  at  long  or 
short  intervals.  The  word  "rent"  does 
not  occurin  the  writing,  audits  equivalent 
in  idea  only  appears  where  it  speaks  of 
the  consequences  of  a  retaking  of  posses- 
sion  by  the  vendor,  and  provides  for  the 
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cancellation  of  the  notes,  in  which  case 
any  payments  that  may  have  been  made 
It  is  said  "shall  be  tor  the  use  of  the  ma- 
chinery while  the  vendee  was  in  posses- 
sion." Even  interest  is  not  mentioned  in 
the  agreement,  yet  the  finding  shows  that 
it  was  infact  paid  in  advance  upon  giving 
the  present  renewal  note;  and,  upon  the 
supposition  that  the  entire  note  could  bo 
collected  when  due,  the  vendor  had  it  in 
his  power  always  to  secure  the  prepay- 
ment of  interest  or  any  other  security  as 
a  condition  for  granting  a  renewal  of  the 
note.  But  the  first  note  that  was  given 
pursuant  to  the  contract  had  the  interest 
included  with  the  principal,  which  was 
due  at  the  end  of  eight  months,  so  that, 
had  the  question  under  discussion  then 
arisen,  the  appellant  could  have  claimed, 
consistently  with  his  present  position, 
that  not  even  the  interest  was  recovera- 
ble, for  its  payment  was  only  obligatory 
as  part  and  parcel  of  the  principal,  which 
could  not,  he  says, have  been  recovered  hy 
suit;  but,  if  the  interest  could  have  been 
or  could  be  recovered  apart  from  the  prin- 
cipal, it  would  be  a  very  inadequate  pro- 
tection to  the  vendor  for  the  risk  and  de- 
terioration incident  to  the  use  of  such  ma- 
chinerj'  by  another.  As  matter  of  com- 
mon knowledge,  we  may  safely  assume 
that  the  property  in  question,  if  subjected 
to  only  ordinary  wear,  would,  if  taken 
back  by  the  vendor,  necessarily  be  greatly 
depreciated  In  its  market  value,  for  it 
■would  have  to  be  sold  again,  if  at  all,  as 
second-hand  machinery,  and  the  vendor 
must  inevitably  lose  the  whole  difference 
between  the  value  of  new  and  of  second- 
hand machinery,  which  in  an  investment 
of  over  $12,000,  as  in  this  case,  would  be 
too  serious  a  matter  to  be  lost  sight  of  in 
the  contemplation  of  the  parties.  The  ap- 
pellant's construction  of  the  agreement 
would  put  upon  the  vendor  all  the  risks 
and  losses,  (of  which  there  are  many  be- 
sides those  mentioned,)  incident  to  the 
agreement  and  its  subject-matter,  and  at 
the  same  time  give  to  the  vendee  all  pos- 
sible benefits,  while  exempting  him  from 
all  obligations  except  such  as  he  might  be 
well  pleased  to  fulfill.  It  is  incredible  that 
a  contract  so  one-sided,  and  a  remedy  so 
inadequate  for  the  vendor,  should  have 
been  intended  by  the  parties.  Any  con- 
struction leading  to  such  results  ought 
not  to  be  accepted  unless  plainly  required 
or  necessarily  to  be  inferred  from  the  lan- 
guage of  the  contract.  We  think  the  con- 
tract in  this  case  admits  of  a  different  and 
more  reasonable  construction.  We  have 
already  seen  that  no  option  to  return  the 
property  is  given  to  the  vendee  merely  upon 
his  own  default,  which  has  an  important 
bearing  upon  the  questicms  whether  the 
parties  have  restricted  the  remedy  of  the 
vendor  solely  to  a  retaking  of  the  proper- 
ty, and  whether  there  was  any  promise 
bv  the  vendee  to  pay  the  purchase  price. 
We  have  also  adverted  to  the  provision 
that  the  vendee  shall  hold  the  property  as 
that  of  the  vendor  until  the  note  and  its 
renewals  have  been  fully  paid,  which  indi- 
cates that  actual  payment  was  contem- 
plated; and  we  have  in  addition  the  note 
itself,  which  contains  a  direct  promise, 
without  condition  or  contingency,  to  pay 
the  purchase  price  of  the  looms;  and   this 


note  being  provided  for  in  the  contract, 
and  made  part  and  parcel  of  it,  ought  to 
be  read  as  if  inserted  in  the  body  of  the 
contract.  All  these  considerations  make 
it  reasonable  to  construe  the  agreement 
as  containing  an  absolute  promise  to  pay 
for  the  property  at  the  expiration  of  the 
eight-months  credit  agreed  upon.  And 
this  brings  the  case  within  the  principle  of 
Appleton  V.  Library  Corp.,  where  this  court 
said:  "This  contract  is  an  absolute  one. 
The  plaintiffs  agreed  to  sell  the  books  to 
the  defendants  for  the  sum  of  ninety  dol- 
lars, to  be  paid  in  installments  at  certain 
specified  times.  The  defendants  agreed  to 
pay  that  sum  according  to  the  terms  of 
the  contract.  There  is  no  conditional 
agreement  here.  It  is  true  that  the  title 
to  the  goods  did  not  pass,  and  could  not 
pass,  until  the  full  sum  of  ninety  dollars 
had  been  paid,  but  the  promise  to  pay 
that  sum  was  absolute.  Whence,  then, 
comes  the  defendants'  right  to  return  the 
hooks  in  full  satisfaction  and  discharge  of 
the  contract,  and  thus  leave  a  great  part 
of  the  installments  unpaid?"  And,  speak- 
ing of  the  plaintiffs'  right  to  recover  pos- 
session of  the  books,  the  court  further 
says:  "But  this  is  not  their  only  remedy. 
The  contract  expressly  further  provides 
that  in  case  of  such  breach  all  the  remain- 
ing unpaid  installments  shall  immediately 
become  due  and  payable.  If  they  become 
due  and  payable  in  consequence  of  non- 
payment, of  course  a  suit  could  be  main- 
tained for  their  recovery. " 

Another  question  involved  in  the  reasons 
for  the  appeal,  and  very  briefly  referred  to 
in  the  argument  for  the  appellant,  is 
whether  the  appellee,  by  bringing  a  suit 
on  the  note,  and  attaching  the  property 
of  the  vendee  thereon,  and  by  refusing  to 
accept  the  property  when  tendered  back, 
and  by  presenting  thenote  to  the  commis- 
sioners as  a  claim  against  the  estate  of 
the  vendee,  thereby  affirmed  the  sale,  and 
waived  her  right  to  recover  back  the  prop- 
erty. The  counsel  for  the  appellee  insist- 
ed that  this  question  was  not  properly  be- 
fore this  court,  and  declined  to  argue  it. 
It  is  true  this  suit  is  not  for  the  recovery 
of  the  machinery,  but  only  for  the  recov- 
ery of  the  amount  of  the  note.  The  ven- 
dee has  not  been  disturbed  in  his  possession 
of  the  property,  and  it  is  not  certain  that 
he  will  be.  But  the  facts  referred  to  as 
to  the  conduct  of  the  appellee  all  appear 
on  the  record,  and  so  far  as  they  affect  the 
right  to  recover  the  note  now  in  question 
the  matter  is  legitimately  before  the  court. 
And,  although  our  present  decision  must 
be  confined  to  the  claim  on  the  note,  yet 
the  note  and  the  property  may  have  such 
relations  as  that  the  principle  established 
as  to  the  former  may  virtually  determine 
the  question  as  to  the  property,  should  it 
hereafter  arise.  The  controlling  question 
in  the  present  case,  as  we  have  seen,  re- 
lates pimply  to  the  consideration  of  the 
note.  If,  then,  the  action  of  the  plaintiff, 
as  found  in  this  case,  had  the  effect  to  affirm 
the  sale,  and  pass  the  title  of  the  property 
to  the  vendee,  at  the  same  time  it  must 
have  prevented  a  failure  of  the  considera- 
tion of  the  note;  and  if  the  title  did  pass  it 
follows  also  that  the  plaintiff  cannot  re- 
cover the  property  in  any  suit  founded 
upon  the  contract.    For  these  reasons  we 


40 


BEACH'S  APPEAL. 


regret  that  the  question  was  not  fully  ar- 
gued. The  case  of  Bailey  v.  Hervey,  135 
Mass.  ]72,  was  cited,  and,  as  it  was  based 
on  a  contract  similar  in  effect  to  the  one 
under  considei-ation,  it  seems  to  be  direct- 
ly in  point.  The  action  was  brought  by 
the  conditional  vendee  against  the  ven- 
dors for  taking  the  property  away,  and 
the  defendants  attempted  to  justify  under 
their  contract  alter  default  of  i)'ayment 
was  made  by  the  vendee.  Alli:\,  J.,  in 
delivering  the  opinion  of  the  court,  said: 
"  When  the  plaintiff  discontinued  his  pay- 
ments on  account,  what  was  the  legal  posi- 
tion of  the  defendants?  If  it  be  assumed 
that  they  might  at  their  option  either  re- 
claim the  goods  as  their  own  property, 
without  any  obligation  to  account  for  the 
proceeds  or  value  to  the  plaintiff,  or  that 
they  might  collect  the  price  in  full,  it  is 
plain  that  they  were  not  entitled  to  do 
both.  They  could  not  treat  the  transac- 
tion as  a  valid  sale  and  an  invalid  one  at 
the  same  time.  If  they  reclaim  their  prop- 
erty, it  must  be  on  the  ground  that  they 
elected  to  treat  thetransaction  as  no  sale. 
If  they  brought  an  action  for  the  price, 
they  would  thereby  affirm  it  as  a  sale. 
Two  Inconsistent  courses  being  open  to 
them,  they  must  elect  which  they  would 
pursue;  and  electing  one  they  are  debarred 
from    the    other.    Reclaiming    the  goods 


would  show  anelection  to  fcrego  the  right 
to  recover  the  price;  but,  instead  of  re- 
claiming the  goods  in  the  first  instance, 
they  brought  an  action  against  Bailey  tor 
tlie  price,  made  an  attachment  of  his  prop- 
erty by  trustee  process,  entered  their  ac- 
tion in  court,  and  he  was  defaulted."  To 
accept  this  as  good  law  would  be  to  es- 
tablish a  principle  which  would,  upon  the 
facts  found,  preclude  the  appellee  from 
hereafter  reclaiming  the  machinery  in  ques- 
tion. And  while  we  feel  impressed  with 
the  clear  and  cogent  reasoning  contained 
in  the  opinion  cited,  and  are  aware  that 
it  may  receive  further  support  from  other 
decisions  to  the  same  effect,  yet  inasmuch 
as  the  point  was  not  argued  at  all  by  the 
appellee,  and  only  briefly  for  the  appel- 
lant, and  as  its  adoption  would  only  fur- 
nish one  independent  additional  reason 
for  a  conclusion  already  reached  by  a  ma- 
jority of  the  court,  it  is  deemed  best  on  the 
whole  to  leave  the  question  open  for  fur- 
ther consideration  and  decision  after  full 
argument.  There  was  no  error  in  the 
judgment  complained  of. 

Andrews,  C.  J.,  and  Pardee  and  Fe.\n, 
JJ.,  concurred. 

Carpenter,   J.,   delivered    a    dissenting 
opinion. 
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BECKER   V.   HALLGARTEN. 

(86  N.  Y.  167.) 

Court  of  Appeals  of  New  York.    1881. 

Action  for  conversion.  Wiliielm  &  Boe- 
mer,  merchants  in  Berlin,  Germany,  sold 
to  Boas  &  Stern,  ol  the  same  place,  cer- 
tain goods  OD  credit,  giviuK  them  invoices 
of  the  same.  The  goods  were  shipped  t)y 
direction  of  the  purchasers  to  one  Becker, 
the  plaintiff,  in  Bremen.  Boas  &  Stern 
borrowed  3,000  marks  of  one  Goldstein, 
a  banker  in  Berlin,  on  the  security  of  the 
goods  and  the  bills  of  lading,  directing 
Becker  to  hold  them  subject  to  Goldstein's 
order,  who  directed  Becker  to  ship  them 
to  defendants,  Hallgarten  &  Co.,  of  New 
York.  Goldstein  wrote  defendants  in- 
forming them  of  the  shipment,  and  direct- 
ed them  to  deliver  the  goods  to  one  L. 
Stern,  of  New  York,  on  payment  by  him 
of  the  Goldstein  loan  and  expenses.  Beck- 
er shipped  the  goods  on  August  4th  to 
defendants,  with  bills  of  lading  made  out 
in  his  name  as  shipper,  directing  delivery 
of  the  goods  to  defendants.  One  bill  of 
lading  be  mailed  to  defendants,  directing 
delivery  of  the  goods  to  L.  Stern,  as  in- 
structed by  Goldstein.  The  duplicate  bill 
of  lading  was  forwarded  to  Boas  &  Stern, 
who  sent  it  to  Goldstein,  who  forwarded  it 
to  defendants,  directing  the  same  disposi- 
tion of  tlie  goods  by  them.  Becker  cabled 
defendants  on  August  19th,  on  behalf  of 
the  vendors, stoppingthegoods  in  transit, 
and  they  agreed  to  hr)ld  them  for  plain- 
tiff's account.  The  vendors  afterwards 
assigned  to  plaintiff  their  claims  against 
the  purchasers  for  an  accepted  draft  and 
balance  of  account.  Under  the  laws  of 
Germany,  goods  covered  by  bills  of  lading 
can  be  transferred  only  by  written  indorse- 
ment on  the  bills  by  the  consignee.  Those 
sent  to  defendant  were  not  indorsed. 
Plaintiff  tendered  defendants  theircharges, 
and  demanded  the  goods. 

Samuel  Hand,  for  appellants.  Lewis 
Sanders,  for  respondent. 

DANFORTH,  .7.  Becker  was  at  no  time 
in  the  course  of  these  transactions  the 
agent  or  representative  of  the  vendors. 
Until  and  including  the  shipment  of  the 
goods  he  was  the  agent  of  Boas  &  Stern, 
the  vendees,  or  of  Goldstein.  He  obeyed, 
as  was  proper,  at  the  different  stages  of 
the  affair,  first  one  and  then  the  other  of 
these  parties.  If  his  special  character 
ceased  with  the  shipment,  he  neither  en- 
tered the  employ  of  the  vendors,  nor  did 
he  act  under  any  instruction  received  from 
them.  The  finding  therefore  thnt  in  be- 
half of  the  vendors  he  stopped  the  goods 
is  without  evidence  to  support  it.  As- 
suming, in  the  next  place  (for  the  purpose 
only  of  this  discussion,)  that  by  the  assign- 
ment above  set  out  he  became  vested  With 
a  vendor's  right  to  stop  goods  while  on 
their  way  to  an  insolvent  purchaser,  it  is 
one  which  we  think  cannot  be  exercised 
in  this  case,  for  the  reasons:  First,  that 
the  transit  was  over  before  the  goods  left 
Gwmaiiy.  They  were  sent  by  the  vendors 
to  Becker,  as  the  vendees'  agent  at   Brem- 


en. The  shipment  was  preceded  by  and 
was  in  consequence  of  a  request  by  B.  & 
S.  to  the  vendors  "  to  send  the  boxes"  to 
Becker  "at  our  disposition."  Therefore, 
on  the  2sth  of  July,  Informing  Becker  of 
the  shipment  to  him,  "at  the  request  of 
and  for  account  of  Messrs.  B.  &  S.  of  Ber- 
lin," they  write,  we  have  sent  you  part  of 
the  goods  in  question  and  "request  you  to 
carry  out  the  further  instruction  of  said 
parties  concerning  the  same;"  and  in  the 
next  letter,  communicating  the  shipment 
of  the  balance,  they  say,  "and  request  you 
hereby  to  let  Messrs.  B.  &  S.  have  the  fur- 
ther disposal  thereof."  It  is  obvious  then 
that  the  impulseinipressed  upon  thegoods 
by  the  vendors  carried  them  only  to  Brem- 
en. Some  other  action  was  necessary  on 
the  part  of  the  vendees  before  they  moved 
again.  They  at  that  point  transferred 
the  goods  to  Goldstein,  and  made  them, 
in  the  hands  of  Becker,  subject  to  his  or- 
der. The  trial  court  finds  not  only  a  "tak- 
ing of  the  goods  by  him  as  security,"  but 
that  Boas&  Stern  "directed  Becker  to  hold 
and  ship  the  goods  according  to  Gold- 
stein's directions."  This  was  done.  The 
bills  of  lading  were  issued  in  favor  ol 
strangers  to  the  vendees,  and  who  repre- 
sent a  party  having  actual  custody  and 
the  right  of  disposition.  The  shipmunt 
and  the  consignment  by  the  vendors  end- 
ed at  Bremen.  At  that  place  new  interests 
attached,  in  promotion  of  which  the  goods 
were  sent  forward.  The  only  consign- 
ment by  W.  &  B.  was  to  Becker  at  Brem- 
en. 

It  has  been  held  that  the  delivery  to  the 
vendee,  which  puts  an  end  to  the  state  of 
passage,  may  be  at  a  place  where  he 
means  the  goods  to  remain  until  a  fresh 
destination  is  communicated  to  them  by 
orders  from  himself.  Valpy  v.  Gibson,  4 
C.  B.  837;  Biggs  v.  Barry,  2  Curt.  259;  Bol- 
ton v.  L.  &  Y.  R.  W.  Co.,  L.-R.,  1  C.  P.  439. 
Also  Dixon  v.  Bald  wen,  5  East,  175;  and 
this  case  is  approved  in  Covell  v.  Hitch- 
cock, 23  Wend.  611.  In  the  case  before  us 
it  is  plain  that  they  had  reached  the  place 
lor  which  they  were  intended,  under  the 
direction  given  by  the  vendors,  and  had 
come  under  the  actual  control  of  the  ven- 
dees. Dixon  V.  Bald  wen,  supra,  is  com- 
mented upon  in  Harris  v.  Pratt,  17  N.  Y. 
249,  and  distinguished  from  the  rule 
thought  applicable  to  the  lacts  of  that 
case.  Then*  the  suspense  in  transporta- 
tion was  teniporary,  and  to  be  resumed 
at  a  future  time  in  the  direction  already 
given  by  the  vendors.  But  in  the  case 
before  us  not  only  is  the  actual  fact  like 
that  in  Dixon  v.  Baldwen,  but  if  the  de- 
tention at  Bremen  was  originally  intended 
only  to  give  the  vendees  an  opportunity 
to  determine  by  which  of  several  routes 
or  at  wt.at  time,  as  in  Harris  v.  Pratt, 
the  goods  should  go  on,  we  have  the  ad- 
ditional vital  circumstances  before  ad  vert- 
ed to  of  a  complete  possession  and  con- 
trol by  the  vendees  and  its  transfer  to  a 
third  party,  who  also  took  the  actual 
possession  ami  control  of  the  goods,  and 
has  since  retained  them.  Neither  Harris 
V.  Pratt  nor  any  of  the  other  cases  cited 
by  the  appellant  go  to  the  extent  of  up- 
holding the  vendor's  lien  in  such  a  case. 

Second.  The  transaction   between  Gold- 
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stein  and  the  vendees  was  effectual  to  pass 
the  property  to  him  and  so  deprive  the 
vendors  of  the  right  ot  stoppage  if  it  oth- 
erwise existed.  That  right  may  always 
l»e  defeated  by  indorsing  and  delivering  a 
bill  of  lading  of  the  goods  to  a  bona  fide 
indorsee  for  a  valuable  consideration, 
without  notice  of  the  facts  on  which  the 
right  of  stoppage  would  otherwise  exist. 
This  was  held  in  Jjickbarrow  v.  Mason,  2 
T.  R.  G3,  and  has  since  been  deemed  estab- 
lished, it  does  not  impair  the  force  of  this 
position  that  the  money  was  in  fact  ad- 
vanced before  the  delivery  of  thebill  of  lad- 
ing. The  goods  were  in  the  possession  of 
fioldsteln  when  he  paid  over  the  money. 
The  bill  of  lading  was  promised  and  was 
part  of  the  consideration  on  which  the 
money  was  paid,  but  more  than  all  he 
had  the  right,  under  theauthority  given  to 
him  by  B.  &  S.,  to  talce  the  bill  of  lading 
in  anv  form,  and  it  was  made  out  for  his 
benefit.  City  Bk.  v.  R.  Co.,  44  N.  Y.  136. 
Nor  is  it  material,  unless  made  so  by  the 
(iernian  law  (infra),  that  the  bill  of  lad- 
ing was  not  indorsed.  It  was  not  neces- 
sary that  it  should  be.  Hallgarten  &  Co. 
were  Goldstein's  agents,  subject  to  his 
control,  and  in  making  the  bill  of  lading 
in  their  names  as  consignees  all  waseffect- 
ed  which  the  indorsement  ot  a  bill  taken 
in  the  name  of  B.  &  S.  would  have  accom- 
plished. The  cases  cited  by  the  respond- 
ent (Meyerstein  v.  Barber,  1>.  R.,  2  C.  P.  45; 
Short  V.  Simpson,  1  id.  '.17,')),  show  that 
a  bill  so  indorsed  has  the  same  effect,  even 
if  the  ship  containing  the  goods  was  at 
sea,  as  delivery  of  the  goods  themselves. 
Here  there  was  a  delivery  of  the  goods  to 
Goldstein,  and  the  bill  of  lading  followed 
the  possession. 

Third.  The  German  law,  as  set  out  in 
evidence,  has  no  application  to  the  case 
in   hand.     It   applies  when  thebill  of  lad- 


ing is  taken  in  the  name  of  the  vendee  or 
of  some  person  through  whom  the  party 
claiming  its  benefit  must  make  title.  Tlii> 
observations  already  made  show  that  in 
our  opinion  this  is  not  the  plaintiff's  po- 
sition. Nor  are  the  defendants  estopped 
from  disputing  the  plaintiff's  title.  There 
is  no  finding  of  any  fact  upon  which  such 
doctrine  can  rest;  no  chaoge  of  position 
by  the  plaintiff;  a  promise  at  most  by  the 
defendants  without  consideration,  in  vio- 
lation of  duty  to  their  principals  and  in 
fraud  of  their  rights.  If  it  forms  the 
foundation  of  any  action,  it  cannot  be  one 
the  effect  of  wliich  is  to  deprive  a  third 
party  of  his  property,  or  subject  the  defend- 
ant to  a  second  action  by  the  real  owner 
of  the  goods.  The  right  of  stoppage, 
when  it  exists,  depends  upon  equitj-,  and 
that  of  the  defendants,  by  virtue  of  their 
representative  character,  is  superior  in 
any  view  to  the  plaintiff's.  Ifliable  atall, 
it  would  be  upon  their  assumpsit  to  keep 
the  goods  on  hisaccount.  But  what  dam- 
ages could  the  plaintiff  show  from  the 
breach  of  an  agreement  to  keep  for  him, 
or  subject  to  his  order,  goods  to  which 
another  person  was  entitled,  and  whose 
claim  was  as  to  him  exclusive? 

Slime  other  grounds  are  urged  by  the 
respijndent  on  which  he  claims  the  judg- 
ment may  be  sustained.  They  have  been 
examined,  and  are  deemed  untenable.  The 
reasons  for  this  conclusion  need  not  be 
stated,  since  however  decided,  they  would 
be  insufficient  to  overcome  the  appellants' 
objections  which  have  been  already  de- 
clared well  taken. 

The  judgment  appealed  from  should  be 
reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur  except  FOLGER,  C.  J.,  absent 
from  argument. 

Judgment  reversed. 
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(15  Wend.  493.) 

Supreme  Ctourt  of  New  York.    July  Term,  1836. 

This  was  an  action  of  assumpsit,  tried 
at  the  Seneca  circuit  In  November,  1834, 
belore  the  Hon.  Daniel  Moaeley,  one  of  the 
circuit  judges. 

In  March,  1834,  the  defendant  employed 
the  plaintiff,  a  carriage  maker,  to  build  a 
sulky  for  him,  to  be  w.trth  ten  dollars 
more  than  a  sulky  made  for  a  Mr.  Put- 
nam; tor  which  he  promised  to  pay  $80, 
part  in  a  note  against  one  Joseph  Bement, 
a  brother  of  the  plaintiff,  for  the  sum  of 
ten  or  eleven  dollars,  and  the  residue  in 
his  own  note,  at  six  or  twelve  months,  or 
in  the  notes  of  other  persons  as  good  as 
his  own.  In  June,  1834,  the  plaintiff  took 
the  sulky  to  the  residence  of  the  defend- 
ant, and  told  him  that  he  delivered  it  to 
him,  and  demanded  payment,  in  pursu- 
ance of  the  terms  of  the  contract.  The 
defendant  denied  having  agreed  to  receive 
the  carriage.  Whereupon  the  plaintiff 
told  him  he  would  leave  it  with  a  Mr.  De 
Wolf,  residing  in  the  neighborhood  ;  which 
he  accordingly  did,  and  in  July,  1834,  com- 
menced this  suit.  It  was  proved  that  the 
value  of  the  sulky  was  $80,  and  that  it 
was  worth  $10  more  than  Putnam's.  The 
declaration  contained  three  special  counts, 
substantially  alike,  setting  forth  the  con- 
tract, alleging  performance  on  the  part  of 
the  plaintiff,  by  a  delivery  of  the  sulky, 
and  stating  a  refusal  to  perform,  on  the 
part  of  the  defendant.  The  declaration 
also  contained  a  general  count,  for  work 
and  labor,  and  goods  sold.  The  judge, 
after  denying  a  motion  for  a  nonsuit, 
made  on  the  assumed  grounds  of  variance 
between  the  declaration  and  proof, 
charged  the  jury  that  the  tender  of  the 
carriage  was  substantially  a  fulfilment  of 
the  contract  on  the  part  of  the  plaintiff, 
and  that  he  was  entitled  to  sustain  his 
action  for  the  price  agreed  upon  between 
the  parties.  The  defendant's  counsel  re- 
quested the  judge  to  charge  the  jury  that 
the  measure  of  damages  was  not  the 
value  of  the  sulky,  but  only  the  expense 
of  taking  it  to  the  residence  of  the  defend- 
ant, delay,  loss  of  sale,  &c.  The  judge 
declined  so  to  charge,  and  reiterated  the 
instruction  that  the  value  of  the  article 
was  the  measure  of  damages.  The  jury 
found  for  the  plaintiff,  with  $83.26  dam- 
ages. The  defendant  moved  for  a  new 
trial.  The  cause  was  submitted  on  writ- 
ten arguments. 

O.  H.  Piatt  and  J.  F.  Stevens,  for  plain- 
tiff.    \V.  K.  Smith,  for  defendant. 

By  the  court,  SAVAGE,  Ch.  J.  The  de- 
fendant presents  no  defence  upon  the  mer- 
its. His  defence  is  entirely  technical,  and 
raises  two  questions:  1.  Whether  the 
tender  of  the  sulky  was  equivalent  to  a 
delivery,  and  sustained  the  averment  in 
the  declaration  that  the  sulky  was  deliver- 
ed :  and  2.  Whether  the  rule  of  damages 
should  be  the  value  of  the  sulky,  or  the 
particular  damages  to  be  proved,  result- 
ing from  the  breach  of  the  contract. 
There  is  no  question  raised  here  upon  the 


statute  of  frauds.  The  contract  is  there- 
fore admitted  to  be  a  valid  one;  and  relat- 
ing to  something  not  in  solido  at  the  time 
of  the  contract,  there  is  no  question  of  its 
validity. 

The  plaintiff  agreed  to  make  and  deliver 
the  article  in  question  at  a  particular  time 
and  place,  and  the  defendant  agreed  to 
pay  for  it,  on  delivery,  in  a  particular 
manner.  The  plaintiff  made,  and.  as  far 
as  was  in  his  power,  delivered  the  sulky. 
He  offered  it  to  the  defendant  at  the  place 
and  within  the  time  agreed  upon.  It  was 
not  the  plaintiff's  fault  that  the  delivery 
was  not  complete,  that  was  the  fault  of 
the  defendant.  There  are  many  cases  in 
which  an  offer  to  perform  an  executory 
contract  is  tantamount  to  a  performance. 
This,  I  apprehend,  is  one  of  them.  The 
case  of  Towers  v.  Osborne,  1  Strange,  506, 
was  like  this.  The  question  here  present- 
ed was  not  raised. but  the  defendant  there 
sought  to  sf-.reen  himself  under  the  statute 
of  frauds.  The  defendant  bespoke  a 
chariot,  and  when  it  was  made,  refused 
to  take  it;  so  far  the  cases  are  parallel. 
In  an  action  for  the  value,  it  was  objected 
that  the  contract  was  not  binding,  there 
being  no  note  in  writing,  nor  earnest,  nor 
delivery.  The  objection  was  overruled. 
In  that  case  the  action  was  brought  for 
the  value,  not  for  damages  for  the  breach 
of  contract.  This  case  is  like  it  in  that 
particular;  this  action  is  brought  for  the 
value,  that  is,  for  the  price  agreed  on; 
and  it  is  shown  that  the  sulky  was  of  that 
value.  The  case  of  Crookshank  v.  Bar- 
ren, 18  Johns.  B.  58,  was  an  action  in 
which  the  plaintiff  declared  against  the 
defendant  on  a  contract  whereby  the 
plaintiff  was  to  make  the  woodwork  of 
a  wagon,  for  which  the  defendant  was  to 
pay  in  lambs.  Thedefendant  was  to  come 
for  the  wagon.  The  question  was  upon 
the  statute  of  frauds.  Spencer,  Ch.  J., 
states  what  had  been  held  in  some  of  the 
English  cases,  Clayton  v.  Andrews,  4  Burr. 
2101,  and  Cooper  v.  Elston,  7  T.  B.  14, 
that  a  distinction  existed  between  a  con- 
tract to  sell  goods  then  in  existence,  and 
an  agreement  for  a  thing  not  yet  made. 
The  latter  is  not  a  contract  for  the  sale 
and  purchase  of  goods,  hut  a  contract 
for  work  and  labor  merely.  The  case  of 
Crookshank  v.  Burrell  is  much  like  this, 
with  this  exception:  there  the  purchaser 
was  to  send  for  the  wagon;  here  the 
manufacturer  was  to  take  it  to  him. 
There  it  was  held  that  the  manufacturer 
was  entitled  to  recover,  on  proving  that 
he  had  made  the  wagon  according  to  the 
contract:  here  it  is  proved  that  the  sulky 
was  made,  and  taken  to  the  place  of  de- 
livery according  to  contract.  The  merits 
of  the  two  cases  are  the  same.  It  seems 
to  be  conceded  that  an  averment  of  a  ten- 
der of  the  sulky  by  the  plaintiff,  and  a  re- 
fusal of  the  defendant  to  receive  it,  would 
have  been  sufficient;  and  if  so,  it  seems 
rather  technical  to  turn  the  plaintiff  out 
of  court,  when  he  has  proved  all  that 
would  have  been  required  of  him  to  sus- 
tain his  action.  The  plaintiff,  in  his  spe- 
cial counts,  does  not  declare  for  the  sale 
and  delivery,  but  upon  the  special  con- 
tract; and  herein  this  case  is  distinguish- 
able from  severalcases  cited  on  the  part  of 
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the  defendant,  and  shows  that  U  was  not 
necessary  to  have  declared  for  goods  bar- 
gained and  sold.  It  seems  to  me,  there- 
fore, that  the  judge  was  right  in  refusing 
the  nonsuit,  and  in  holding  that  the  evi- 
dence showed  substantially  a  fulfilment  of 
the  contract.  The  variance  as  to  the 
amount  of  Joseph  Bement's  note,  I  thinl{, 
is  immaterial;  but  if  otherwise,  it  may  be 
amended.  The  alleged  variance  as  to  the 
price  of  the  sulky  is  not  sustained  by  the 
facts  of  the  case. 

The  only  remaining  question,  therefore, 
is  as  to  damages  which  the  plaintiff  wag 
entitled  to  recover.  It  is  true  that  the 
plaintiff  does  not  recover  directly  as  for 
goods  sold;  hut  in  the  case  of  Towers  v. 
Osborne  the  plaintiff  recovered  the  value 
of  the  chariot,  and  in  Crookshank  v.  Bur- 
rell  the  recovery  was  for  the  value  of  the 
wagon.  The  amount  of  damages  which 
ought  to  be  recovered  was  not  the  ques- 
tion before  the  court  in  either  of  those 
cases;  but  if  the  value  of  the  article  was 
not  the  true  measure,  we  may  infer  that 
the  point  would  have  been  raised.  Upon 
principle,  I  may  ask,  what  should  be  the 
rule?  A  mechanic  makes  an  article  to 
order,  and  the  customer  refuses  to  receive 
it:  is  it  not  right  and  just  that  the  me- 
chanic should  be  paid  the  price  agreed  up- 
on, and  the  customer  left  to  dispose  of  the 
article  as  he  may?  A  contrary  rule  might 
be  found  a  great  embarrassment  to  trade. 
The  mechanic  or  merchant,  upon  a  valid 
contract  of  sale,  may,  after  refusal  to  re- 
ceive, sell  the  article  to  another,  and  sue 
for  the  difference  between  the  contract 
price  and  the  actual  sale.  Sands  and 
Crump  V.  Taylor  and  Lovett,  5  Johns.  R. 
395,410,411;  Langfort  v.  Tiler,  1  Salkeld, 
113,6  Modern,  162.  In  the  first  of  these 
cases,  the  plaintiffs  sold  the  defendants  a 
cargo  of  wheal.  The  defendants  received 
part,  but  refused  to  receive  the  remain- 
der. The  plaintiffs  tendered  the  remainder, 
and   gavp   notice   that   unless   it    was   re- 


ceived and  paid  for,  it  would  be  sold  at 
auction,  and  the  defendants  held  respon- 
sinle  for  any  deficiency  in  the  amount  of 
sales.  It  was  held,  upon  this  part  of  the 
case,  that  the  subsequent  sale  of  the  resi- 
due was  not  a  waiver  of  the  contract,  the 
vendor  being  at  liberty  to  dispose  of  It 
bona  fide,  in  consequence  of  the  refusal 
of  the  purchaser  to  accept  the  wheat. 
Thiscase  shows  that  where  there  has  been 
a  valid  contract  of  sale,  the  vendor  is  en- 
titled to  the  full  price,  whether  the  vendee 
receive  the  goods  or  not.  I  cannot  see 
why  the  same  principle  is  not  applicable 
in  this  case.  Here  was  a  valid  contract 
to  make  and  deliver  the  sulky.  The  plain- 
tiff performed  the  contract  on  his  part. 
The  defendant  refused  to  receive  the  sulky. 
The  plaintiff  might,  upon  notice,  have 
sold  the  sulky  at  auction,  and  if  It  sold 
for  less  than  $80,  the  defendant  must  have 
paid  the  balance.  The  reason  given  by 
Kent,  Ch.  J.,  5  Johns.  R.  411,  is  that  it 
would  be  unreasonable  to  oblige  him  to 
let  the  article  perish  on  his  hands,  and 
run  the  risk  of  the  insolvency  of  the  buy- 
er. But  If  after  tender  or  notice,  which- 
ever may  be  necessary,  the  vendor  chooses 
to  run  that  risk  and  permit  the  article  to 
perish,  or,  as  in  this  case,  if  he  deposit  it 
with  a  third  person  for  the  use  of  the 
vendee,  he  certainly  must  have  a  right  to 
do  so,  and  prosecute  for  the  whole  price. 
Suppose  a  tailor  makes  a  garment,  or  a 
shoemaker  a  pair  of  shoes,  to  order,  and 
performs  his  part  of  the  contract,  is  he 
not  entitled  to  the  price  of  the  article  fur- 
nished ?  I  think  he  is,  and  that  the  plain- 
tiff in  this  case  was  entitled  to  his  verdict. 

The  question  upon  the  action  being  pre- 
maturely brought  bef(jre  the  expiration 
of  the  credit  which  was  to  have  been  giv- 
en, cannot  properly  arise  In  this  case,  as 
the  plaintiff  recovers  upon  the  special  con- 
tract, and  not  upon  a  count  for  goods 
sold  and  delivered. 

New  trial  denied. 
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BENEDICT  v.  SOHAETTLE. 

(12  Ohio  St.  515.) 

Supreme  Court  of  Ohio.    Dec.  Term,  18G1. 

Error  to  the  superior  court  of  Cincin- 
nati. 

Stallo  &  M'Cooli,  for  plaintiff  in  error. 
Kebler  &  Force,  for  defendant  in  error. 

GHOLSON,  J.  Recording  to  the  deci- 
sion in  House  v.  Elliott,  6  Ohio  St.  Rep. 
497,  which  applies  in  this  case,  we  can  not 
inquire  as  to  the  weight  of  evidence  on 
which  any  finding  of  fact  was  made  in  the 
court  below.  The  finding  must  be  against 
law.  Assuming  every  fact  which  the  evi- 
dence may  tend  to  prove,  in  support  of  the 
finding  and  judgment  of  the  court  below, 
do  those  facts  tail  to  establish  the  right  of 
the  plaintiff  in  the  action  to  recover?  We 
need  not,  therefore,  say  whether  there 
wa-!  sufficient  evidence  toshow  that  John- 
son, to  whom  the  goods  were  sold,  was 
insolvent.  There  was,  we  think,  evidence 
tending  to  show  the  insolvency  of  the  ven- 
dee at  the  time  of  the  sale  of  the  goods, 
and  that  such  insolvency  was  not  known 
to  the  vendor.  The  question  then  arises, 
whether  the  vendor,  on  afterward  hear- 
ing of  the  insolvency,  may  exercise  the 
right  of  stoppage  in  transitu,  or,  whether, 
as  claimed  by  counsel  for  the  plaintiff  in 
error,  the  insolvency,  to  authorize  a  stop- 
page in  transitu,  must  be  evidenced  by 
some  positive  overt  act,  the  existence  of 
which  is  not  inferable  from  any  testimony 
in  the  bill  of  exceptions,  and  that  such 
overt  act  must  occur  after  the  sale,  and 
before  the  delivery  of  the  goods? 

It  is  the  rule  of  the  mercantile  law,  that 
where  goods  have  been  consigned,  and  are 
on  transit  to  the  vendee,  the  consignor  can 
not  vary  the  consignment,  except  In  the 
case  of  insolvency.  It  has  been  said,  that 
"the  mischief  and  inconvenience  that 
would  ensue  on  a  contrary  supposition, 
are  extreme.  The  goods  might  be  pnt  on 
board,  and  might  lie  at  the  risk  of  thecon- 
signee  for  two  or  three  months;  and  if  the 
consignor  could  come  and  resume  them  at 
pleasure,  it  would  place  the  consignee  in  a 
situation  of  great  disadrantage,  that  he 
should  be  exposed  to  the  risk  during  such 
a  length  of  time,  for  an  object  which 
might  be  eventually  defeated,  at  any  mo- 
ment, by  the  capricious  or  interested 
change  of  intention  in  the  breast  of  the 
consignor.  It  would  be  to  expose  the  con- 
signee altogether  to  the  mercy  of  the 
seller."  The  Coiistantia,  6  C.  Rob.  321- 
327.  In  that  case,  the  vendor  had  stopped 
and  diverted  the  delivery  of  goods,  and  it 
was  said,  if  the  vendee  "had  been  an  in- 
solvent person,  it  would  have  amounted 
to  a  complete  and  effective  revendicatlon 
of  the  goods.  But  if  the  person  to  whom 
they  are  consigned  is  not  insolvent;  if 
from  misinformation  or  excess  of  caution, 
the  vendor  has  exercised  this  privilege  pre- 
maturely, he  has  assumed  a  right  that  did 
not  belong  to  him,  and  the  consignee  will 
be  entitled  to  the  delivery  of  the  goods, 
with  an  indemnification  for  the  expenses 
that  have  been  incurred.  *  *  *  It  is 
not  an  unlimited  power  that  is  vested 
in  the  consignor,  to  vary  the  consignment 


at  his  pleasure  in  all  cases  whatever.  It 
is  a  privilege  allowed  to  the  seller,  for  the 
particular  purpose  of  protecting  him  from 
the  insolvency  of  the  consignee.  Certainly 
it  is  not  necessary  that  the  person  should 
be  actually  insolvent  at  the  time.  If  the 
insolvency  happen  before  the  arrival,  it 
would  be  sufficient  to  justify  what  has 
been  done,  and  to  entitle  the  shipper  to 
the  benefit  of  his  own  provisional  caution. 
But  if  the  person  is  not  insolvent,  the 
ground  is  not  laid  on  which  alone  such  a 
privilege  Is  founded."  6  C.  Rob.  326.  In 
the  case  of  Wilmshurst  v.  Bowker,  2  M.  & 
G.  792,  812,  it  was  said  by  Tindal,  C.  J  : 
"The  ordinary  right  of  countermanding 
the  actual  delivery  of  goods  shipped  to  a 
consignee,  is  limited  to  the  cases  in  which 
the  bankruptcy  or  insolvency  of  the  con- 
signee has  taken  place.  The  law  as  to  this 
point  is  very  clearly  laid  down  by  Lord 
Stowell,  in  the  case  of  The  Constantia." 
This  statement  of  the  doctrine  of  stop- 
page in  transitu,  which  is  supported  by 
such  high  authorities,  does  not  sustain 
the  proposition,  that  a  vendee,  insolvent 
at  the  time  of  the  sale  of  goods,  and  still 
remaining  insolvent,  can  object  to  their 
stoppage  in  transitu.  He  could  only  com- 
plain when  his  insolvency  was  known  to 
the  vendor  at  the  timeof  sale,  and  the  con- 
tract was  made  in  view  of  such,  his  condi- 
tion. The  object  in  allowing  the  privilege 
to  thevendor  being  his  protection  against 
the  insolvency  of  the  vendee,  such  priv- 
ilege, unless  waived  by  the  vendor,  ought 
properly  to  extend  to  cases  of  insolvency, 
whethi^r  existing  at  the  time  of  sale,  or 
occurring  at  any  time  before  theactual  de- 
livery of  the  goods,  A  vendee  who  dis- 
putes the  right  of  stoppage  in  transitu, 
must  be  prepared  to  aver,  as  in  the  case 
of  Wilmsliurst  v.  Bowker,  2  M.  &  G.  792, 
which  was  an  action  by  a  vendee  against 
a  vendor  for  improperly  stopping  the  de- 
livery of  goods,  that  he  was  neither  bank- 
rupt nor  insolvent.  Independently  of  any 
circumstances  to  the  contrary,  the  vendee 
might  have  the  benefit  of  a  presumption 
of  ability  to  comply  with  his  contract,  and 
the  burden  of  showing  insolvency  might 
be  cast  on  the  vendor.  It  may  bo  that 
this  would  be  sufficiently  shown  by  the 
proof  of  an  overt  act  of  insolvency,  such 
as  a  stoppage  of  payment,  though,  in  fact, 
an  actual  insolvency,  in  the  sense  of  not 
having  means  adequate  to  thepayment  of 
debts,  might  not  exist.  It  the  vendee,  be- 
fore the  stoppag3  in  transitu,  had,  by  his 
conduct  in  business,  afforded  the  ordinary 
apparent  evidences  of  insolvency,  he  ought 
not  to  complain  of  the  precautionary 
measure  taken  by  the  vendor,  though  it 
should  turn  out  that  he  was  ultimately 
able  to  pay.  But,  though  no  such  evi- 
dences of  insolvency  should  precede  the 
stoppage  in  transitu,  still,  if  the  fact  of 
insolvency  existed  the  vendee  ought  not 
to  complain.  This,  at  least,  is  clearly  to 
be  inferred  from  the  language  of  the  au- 
thority which  has  been  cited,  and  appears 
entirely  reasonable  and  proper.  Fair 
dealing  will  be  better  insured  by  leaving  to 
the  vendor  his  privilege  of  stoppage  in 
transitu,  in  all  cases  of  insolvency,  wheth- 
er evidenced  by  the  ordinary  accompany- 
ing acts,  or  shown  actually  to  exist.    The 
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rights  of  a  fair  vendee  will  be  Huffieientl.v 
protected  by  giving  him  an  indemnity 
when  the  right  of  stoppage  in  transitu  is 
exercised  upon  rumor  or  suspicion  with- 
out any  foundation  in  fact,  and  by  depriv- 
ing the  vendor,  in  all  cases,  of  any  chance 
of  speculating  upon  the  goods,  by  requir- 
ing them  to  be  delivered  or  accounted  for 
to  tlie  vendee,  or  his  assignee,  on  the  pay- 
ment or  tender  of  the  agreed  price. 

These  views  are  sustained  by  the  origin 
and  nature  of  the  doctrine  of  stoppage  in 
transitu.  It  aiipears  to  have  been  derived 
from,  or  to  be  analogous  to,  the  revendi- 
cation  of  the  civil  law.  This  has  been 
thus  defined  :  "  Revendication  is  the  right 
of  an  unpaid  vendor,  upon  the  insolvency 
of  the  vendee,  to  reclaim,  in  specie,  such 
part  of  the  goods  as  remains  in  the  hands 
of  the  vendee  entire,  and  without  having 
changed  its  quality."  (In  re  Westzvn- 
thius,  2Nev.  &  Man.  650,  note.)  In  Bell's 
Commentaries  on  the  Laws  of  Scotland, 
cited  in  the  same  case,  it  Is  said:  "The 
privilege  to  stop  goods  in  transitu,  is  a 
qualified  extension  in  equity  of  that  rule 
of  mutual  contract,  by  which, either  party 
may  withhold  performance,  on  the  other 
becoming  unable  to  oerform  his  part."  It 
is  stated,  as  a  rule  introduced  into  the 
common  law, in  modern  times, founded  on 
principles  of  e(juity,  and  borrowed  from  the 
foreign  or  continental  law,  that  in  case 
of  the  vendee's  l)ankruptcy  or  insolvency, 
the  vendor  might  stop  and  take  back  the 
goods  in  transitu,  or  before  they  come  into 
the  hands  of  the  vendee.  Bell's  Coinm. 
bk.  2,  pt.  2,  c.  1,  art.  3,  cited,  2  Nev.  & 
Man.  651,  (i.52,  note;  Mack  re  th  v.  Symmons, 
15  Ves.  348.  It  is  "nothing  more  than  an 
extension  of  the  right  of  lien,  which,  by 
the  common  law,  the  vendor  has  upon  the 
goods  for  the  price,  originally  allowed  in 
equity,  and  subsequentli' adopted  as  a  rule 
of  law."  Rowley  v.  Bigelow,  12  Pick.  307, 
313;  Atkins  v.  Colby,  20  N.  H.Vi4:  Grout 
V.  Hill,  4  Gray.  361.  "A  kind  of  equitable 
lien  adopted  by  the  law  for  the  purposes 
of  substantial  justice."  Hodgson  v.  Loy, 
7  T.  R.  445.  In  the  case  of  McEwan  v. 
Smith,  2  Ho.  L.  Cas.  309,  828,  it  was  said, 
by  Lord  Campbell,  that  '  the  doctrine  of 
stoppage  in  transitu  is  a  most  just  and 
equitable  one,  and  I  would  by  no  means 
strive  to  limit  its  operation." 

If  the  true  principle  of  the  right  of  stop- 
page in  transitu  be  found  in  that  certainly 
just  rule  of  mutual  contract,  by  which 
either  party  may  withhold  performance, 
on  the  other  becoming  unable  to  peitorni, 
on  his  part;  if  the  foundation  of  the  rule 
be  a  just  lien  on  the  goods  for  the  price, 
until  delivered,  an  equitable  lien  adopted 
for  the  purpf)se8  of  substantial  justice, 
then,  it  is  the  ability  to  perform  the  con- 
tract—to pay  the  price— which  is  the  ma- 
terial consideration.  If  there  be  a  want 
of  ability,  it  can  make  no  difference  in 
justice  or  good  sense,  whether  it  was  pro- 
duced by  causes,  or  shown  by  acts,  at  a 
period  before  or  after  the  contract  of  sale. 
Substantially,  to  the  vendor  who  is  about 
to  complete  delivery,  and  abandon  or  lose 
his  proprietary  lien,  the  question  is,  can 
the  vendee  perform  the  contract  on  his 
part;  has  he,  from  insolvencv,  become  un- 
able to  pay  the  price?    Ksuch   be  his  con- 


dition, and  the  vendor  has  not  precluded 
himself  by  some  act  of  waiver,  the  general 
prlncipleson  the  subject  and  justice  require 
that  he  should  be  allowed  to  exercise  the 
right  of  stoppage  in  transitu. 

J?o  sustain  the  contrar.v  view  and  limit 
the  right  of  stoppage  in  transitu,  the  case 
of  Rogers  v.  Thomas,  20  Conn.  53,  is  relied 
on,  in  which  it  was  decided,  that  to  au- 
thoriije  the  exercise  of  the  right  of  stop- 
page in  transitu,  there  must  be  some  overt 
act  of  insolvency,  and  that  it  must  inter- 
vene between  the  sale  and  the  exercise  of 
the  right.  The  decision  in  the  case  of  Rog- 
ers v.  Thomas,  was  not  made  on  the  au- 
thority of  previous  cases,  but,  in  the  ab- 
sence of  such  cases,  upon  the  ground  that 
the  general  definitions  or  statements  of 
the  doctrine  of  stoppage  in  transitu  re- 
quired such  a  limit  to  the  exercise  of  the 
right;  and  particular  reference  is  made  to 
the  general  statement  of  the  doctrine  in 
Smith's  Mercantile  Law,547(Am.  Ed. 677). 
The  very  first  authority  cited  by  Mr. 
Smith  to  sustain  his  statement  of  the  doc- 
trine, is  the  case  of  Wilmshurst  v.  Bowker, 
and  he  quotes  the  remarks  of  Tindal,  (". 
J.,  as  to  the  clearness  with  which  the  law 
on  the  point  had  been  laid  down  by  Lord 
Stowell  in  thecase  of  The  0)nstantia.  In- 
terpreting the  statement  of  the  doctrine, 
by  Mr.  Smith,  m  the  light  of  the  authori- 
ties he  cites,  and  it  is  manifest  that  he 
never  intended  any  such  limit  to  the  exer- 
cise of  the  right  of  stoppage  in  transitu. 
Nor  do  we  think  the  terms  in  which  the 
doctrine  of  stojjpage  in  transitu  is  stated 
in  many  of  the  authorities,  would  justify 
the  limit  supposed  to  exist. 

It  was  said  by  Lord  Kenvon,  in  Ellis  v. 
Hunt.  3  T.  R.  467,  that  "the  doctrine  of 
stopping  goods  in  transitu  is  bottomed 
on  the  case  of  Snee  v.  Prescot,  1  Atk.  245, 
where  Lord  Hardwicke  established  a  very 
wise  rule,  that  the  vendor  might  resume 
the  possession  of  goods,  consigned  to  the 
vendee,  before  delivery, in  caseof  thebank- 
ruptcy  of  the  vendee." 

The  doctrine  is  thus  slated  by  Lord 
Hardwicke.  After  referring  to  the  rule, 
that  an  action  against  a  carrier  for  loss  of 
goods  sh<rald  be  brought  in  the  name  of 
the  consignee,  he  proceeds:  "But  suppose 
such  goods  are  actually  delivered  to  a 
carrier,  to  he  delivered  to  A.,  and  while 
the  carrier  is  upon  the  road,  and  before 
actual  delivery  to  A.,  by  the  carrier,  the 
conisignor  hears  A.,  his  consignee,  is  likely 
to  become  bankrupt,  or  is  actually  one, 
and  countermands  the  delivery,  and  gets 
them  back  in  his  own  possession  again,  I 
am  of  opinion  that  no  action  of  trover 
would  lie  for  the  assignees  of  A.,  because 
the  goods,  while  they  were  in  transitu, 
might  be  so  countermanded."  Snee  v. 
Prescot,  1  Atk.  248. 

In  a  case  before  cited  it  is  said  by  Lord 
Campbell:  "  What  isstoppagein  transitu? 
It  is  this,  that  where  a  vendor  of  goods 
has  to  send  them  to  a  vendee,  and  has,  for 
that  purpose,  parted  from  them  to  a  car- 
rier, he  may,  upon  hearing  of  the  insol- 
vency of  the  vendee,  while  they  remain  in 
the  hands  of  the  carrier,  and,  before  deliv- 
ery to  the  purchaser,  stop  their  delivery." 
McEwan  v.  Smith,  2  Ho.  L.  Case,  328. 

In  the  case  of  Donath  v.  Broorahead,  7 
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liaiT,  301,  30S,  it  is  said  :  "Tlie  rii^lit  of  a 
vendor,  on  tlie  discovery  of  tlie  banli- 
ruptey  or  insolvency  of  tlie  jiarty  to 
wlioni  lie  has  sold  goods  on  credit,  to  re- 
take them  before  actual  or  complete  de- 
livery, is  the  v^ell-settled  doctrine  of  both 
courts  of  law  and  equity." 

In  the  case  of  Hays  v.  Mouille,  14  Pa. 
St.  48,  the  judge,  in  his  charge  to  the  jury 
(and  his  views  were  expressly  adopted  by 
the  court  of  error,)  after  stating  that  thH 
insolvency  of  the  vendee  was  the  ground- 
worli  of  the  plaintiff's  claim,  thus  put  the 
question  —  Was  the  vendee  "insolvent 
when  these  goods  were  replevied  by  the 
plaintiffs?  it  is  not  necessary,  ti>  prove 
insolvency,  that  he  should  have  been  de- 
clared a  bankrupt  or  insolvent  by  a  judi- 
cial tribunal,  nor  that  he  should  have 
made  an  assignment  of  his  property.  If 
the  fact  exist,  no  matter  how  proved,  if 
sufficiently  and  satisfactorily  proved,  the 
la  w  requires  no  more. "  In  that  case  the 
evidence  tended  to  show  that  the  vendee 
was  insolvent  when  the  goods  were 
bought,  and  the  judge  further  said:  "You 
have  the  testimony  of  Baker  that  Khodes 
was  indebted  some  $60,000,  and  that  his 
assets  were  but  $20,000,  and  that  his  cred- 
itors were  watching  for  these  goods  on 
the  line  of  transportation,  and  actually 
attached  them  before  they  reached  Ohio, 
for  debts  which  he  was  not  able  to  pay." 

In  the  case  of  Stevens  v.  Wheeler,  27 
Barb.  058,  663,  there  is  this  statement  of 
the  rules  on  the  subject  of  stoppage  in 
transitu:  "that  the  vendor  has  a  right 
to  stop  goods  sold  by  him,  when  he  dis- 
covers the  vendee  to  be  insolvent,  at  any 
time  while  the  goods  are  in  transitu. 
That  the  transitus  continues  until  the 
goods  reach  the  place  of  destination,  un- 
less sooner  terminated  by  the  act  of  the 
vendee.  That  a  delivery  to  the  vendee  of 
the  goods,  or  a  part  of  them,  or  a  delivery 
to  his  agent  or  to  a  bona  fide  purchaser 
from  him,  terminates  the  right  of  the  ven- 
<lor  of  the  gouds  to  stop  them." 

Not  only  do  the  general  statements  of 
the  doctrine  fall  short  of  sustaining  the 
decision  in  Rogers  v.  Thomas,  but,  in  sev- 
eral cases,  where  the  question  was  in- 
volved, it  was  differently  decided.  Such, 
we  think,  was  the  case  of  Hays  v.  Mouille, 
14  Pa.  St.  48,  before  noticed.  There  it  is 
evident,  the  insolvency  existed  at  the  time 
of  thesaleof  the  goods,  and  it  was  proved, 
not  by  any  overt  act,  but  by  a  compari- 
son of  the  amount  of  liabilities  with  the 
amount  of  assets. 

The  decision  in  the  case  of  Buckley  v. 
Furniss,  15  Wend.  137,  appears  to  be  di- 
rectly opptised  to  that  in  Rogers  v.  Thom- 
as. In  Buckley  v.  Furniss,  the  point  was 
made  tli^t  the  vendor,  at  the  time  of  the 
sale,  knew  the  circumstances  of  tlie  ven- 
dee, wlio  was  then  insolvent.  It  was 
said  by  Brouson.J.:  "The  sale  was  no 
doubt  absolute,  whether  the  plaintiff 
knew  that  Titus  was  insolvent  or  not; 
and  so  are  most  sales,  where  the  vendor 
afterward  exercises  the  right  of  stoppage 
in  transitu.  The  right  of  the  vendor  to 
resume  possession  of  goods  sold  on  credit, 
in  case  of  the  insolvency  of  the  consignee, 
before  they  come  to  his  hands,  does  not 
depend  upon   any  condition,  or   other  pe- 


culiarity in  the  contract  of  sale,  but  pro- 
ceeds on  the  ground  of  an  equitable  lien. 
8^111,  it  may  be,  and  probably  is  true,  thnt 
if  the  plaintiff  sold  the  iron,  with  a  full 
knowledge  of  the  situation  of  the  vendee, 
he  could  not  afterward  exercise  the  right 
of  stoppage  in  transitu;  but  the  argu- 
ment is  not  borne  out  by  the  facts."  Tlie 
judge  then  proceeds  to  show  l)y  a  reference 
to  the  facts,  that  although  the  vendee  was 
insolvent  at  the  time  of  the  sale,  it  was 
not  known  to  the  vendor,  who,  therefore, 
had  the  right  to  retake  the  goods.  This 
case  was  cited  by  counsel,  in  Rogers  v. 
Thomas,  but  was  not  noticed  in  the  opin- 
ion of  the  court. 

There  are  other  cases  in  wliich  the  de- 
cision did  not  turn  on  the  question  of  in- 
solvency, the  contest  in  this  class  of  cases 
having  generally  been  as  to  the  termina- 
tion of  the  transit;  but  where  it  appears 
either  directly  or  by  strong  inference,  that 
the  insolvency  existed  at  tlie  time  of  sale. 
Such  a  case  is  Biggs  v.  Barry,  2  Curtis, 
259,  in  which  it  clearly  appears  that  the 
insolvency  existed  at  the  time  of  sale;  but 
the  case  was  given  to  the  jury  on  the  ques- 
tion, simply,  whether  the  transit  had  end- 
ed, without  any  reference  to  the  time  of  in- 
solvency. 

In  the  cases  of  Stubbs  v.  Lund,  7  Mass. 
453,  and  Ilsley  v.  Stubbs,  9  Mass.  65,  what 
was  regarded  by  the  court  as  the  sale  of 
the  goods,  their  shipment  on  order,  was 
after  the  insolvency  of  the  vendee,  and 
yet  the  exerci.se  of  the  right  of  stoppage  in 
transitu  was  sustained. 

The  point  might  have  been  made,  and  if 
sustained  would  have  changed  the  deci- 
sion in  the  case  of  Litt  v.  Cowle.y,  1  Holt. 
338,  3  Eng.  Cora.  L.,  138,  as  is  shown  by 
Waite,  J.,  in  his  dissenting  opinion  in  the 
case  of  Rogers  v.  Thomas.  It  may  not 
be  conclusive  against  the  correctness  of  a 
legal  proposition,  that  it  was  not  pre- 
sented,,when  from  the  facts  involved  it 
might  have  been.  But  when  this  has  oc- 
curred in  a  number  of  cases,  where  it  is  to 
be  supposed  that  both  counsel  and  court 
are  well  informed  as  to  the  rules  of  law,  it 
is  a  reasonable  inference  that  the  point 
was  not  made  because  it  was  deemed  un- 
tenable. 

We  have  not  been  alile  to  find,  and  our 
attention  has  not  been  called  b.y  counsel 
to  any  decision  which  sustains  the  restric- 
tion on  the  right  of  stoppage  in  transitu 
laid  down  in  Rogers  v.  Thomas;  but  it 
has  been  adopted  as  a  rule  of  law  in  sev- 
eral elementary  works.  It  appears  to  be 
approved  in  1  Parsons  on  Contracts,  476, 
478,  but  that  approbation  is  omitted  in 
the  work  of  the  same  author  on  Mercan- 
tile Law,  and  withdrawn,  and  a  grave 
doubt  substituted,  in  his  more  recent 
work  on  Maritime  Law,  1  Vol.  369. 

We  are  satisfied  that  the  restriction  can 
not  be  maintained  either  on  principle  or 
authority. 

In  accordance  with  the  views  which 
have  been  expressed,  the  judgment  of  the 
superior  court  of  Cincinnati  will  be  af- 
firmed. 

Judgment  affirmed. 

SUTLIFF,  C.  J.,  and  PECK,  BEINKEK- 
HOFF,  and  SCOTT,  JJ.,  concurred. 
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BENNETT  7.  COOK. 
(6  S.  E.  Rep.  28,  28  S.  C.  353.) 

Supreme  Court  of  South  Carolina.    April  3, 

1888. 

Appeal  from  common  pleas  circuit  court 
of  Hampton  county;  Hudson,  Judge. 

Action  by  William  Bennett,  administra- 
tor, against  Joe  Cook,  to  obtain  posses- 
sion ol  certain  property  claimed  by  de- 
fendant as  a  gift  from  the  intestate  in  his 
lifetime.  Judgment  was  rendered  in  fa- 
vor of  defendant,  and  plaintiff  appeals. 

W.  S.  Tillinghast  and  James  W.  Moore, 
for  appellant.  Searson  &  Warren,  for  re- 
spondent. 

McGOWAN,  J.  James  Hughey,  becom- 
ing old  and  'infirm,  and  finding  himself 
alone,  and  without  any  one  of  his  imme- 
diate family  to  take  care  of  him,  sold  his 
little  tract  of  land,  and  went  to  live  with 
the  defendant,  who  had  married  his 
adopted  daughter,  to  whom  he  was  at- 
tached. Upon  the  occasion  of  his  removal 
he  seems  to  have  carried  with  him  a 
horse,  about  60  bushels  of  corn,  a  gun,  a 
few  pieces  of  old  furniture,  and  some 
notes,  amounting  in  value,  as  alleged,  to 
about  $800.  He  was  received  and  treated 
kindly  by  the  defendant  and  his  wife. 
They  nursed  him  in  his  last  illness,  em- 
ployed and  paid  for  what  medical  atten- 
tion he  wanted  ;  and  in  about  six  months 
thereafter  he  died  intestate,  leaving  his 
property  in  their  possession.  Soon  after 
the  death  of  the  intestate,  the  plaintiff, 
who  had  married  a  daughter  of  the  de- 
ceased, applied  for  letters  of  administra- 
tion upon  the  estate,  and,  before  the  time 
had  elapsed  for  obtaining  full  letters,  he 
received  some  authority  in  the  nature  of 
letters  ad  colligendum  bona  to  gather  up 
the  goods  of  the  deceased,  and  sued  the 
defendant  for  the  aforesaid  property. 
The  defendant  answered,  claiming  title  to 
the  property  which  remained  by  parol 
gift  from  the  intestate  in  his  lifetime,  the 
inducing  cause  or  consideration  being  the 
love  and  affection  to  his  wife,  the  adopted 
daughter  of  the  deceased,  and  the  services 
rendered  the  intestate  in  his  old  age  and 
helpless  condition  by  the  defendant  and  his 
wife.  It  was  referred  to  a  referee  to  take 
the  testimony,  much  of  which  consisted 
of  the  "declarations"  of  the  intestate  that 
he  "had  given,"  or  "intended  to  give," 
the  property  to  Cook  and  wife,  and  was 
taken  subject  to  exception.  It  is  all 
printed  in  the  brief.  The  cause  cqme  on 
to  be  heard  by  Judge  Hudson,  who  ruled 
that  all  the  testimony  of  both  the  plain- 
tiff and  defendant  touching  transactions 
and  communications  of  the  witnesses  with 
the  deceased  must  be  stricken  out,  under 
section  400  of  the  Code;  and  that  all  the 
testimony  of  other  witnesses  in  behalf  of 
the  plaintiff  as  to  declarations  of  the  de- 
ceased in  support  of  his  title,  and  against 
the  gift,  must  also  be  stricken  out.  The 
judge  in  his  decree  says,  "after  eliminat- 
ing from  the  case  all  this  incompetent  and 
irrelevant  testimony,  and  after  consider- 
ing the  other  testimony,  I  find  that  the 
great  weight  of  the  evidence  is  in  favor 


of  the  title  of  the  defendant  and  wife, 
and  is  against  the  claim  of  the  plaintiff. 
*  *  *  1  find  as  matter  of  fact  that  the 
intestate  at  the  time  of  his  death  did  not 
own  the  property  in  dispute,  having  giv- 
en the  same  to  the  defendant  and  his  wife, 
and  lienco  the  plaintiff  cannot  recover," — 
and  dismissed  the  complaint.  From  this 
decree  the  plaintiff  appeals  upon  excep- 
tions: "(1}  Because  It  is  respectfully  sub- 
mitted that  his  honor  erred  in  ruling  that 
all  the  testimon.y  of  witnesses  in  behalf  of 
the  plaintiff  as  to  declarations  of  deceased 
in  suppoi't  of  his  title,  and  against  tne 
gift,  must  be  stricken  out,  testimony  of 
like  nature  in  support  of  the  gift  having 
been  previously  introduced  by  defendant. 
(2)  Because  liis  honor  erred  in  finding 
that  the  great  weight  of  the  evidence  is 
in  favor  of  the  title  of  the  defendant  and 
wife,  and  is  against  the  claim  of  the 
plaintiff.  (3)  Because  his  houor  erred  in 
finding  that  this  case  is  similar,  in  the 
character  of  the  proof  of  the  gift,  to  the 
case  of  Blake  v.  Jones,  Bailey,  Eq.  142,  it 
being  respectfully  submitted  that  there  is 
no  parallel  between  the  two  cases.  (4) 
Because  his  honor  erred  in  finding  that 
the  delivery  was  made  as  far  as  is  usual 
under  like  circumstances,  and  that  the  de- 
fendant and  wife  had  possession  of  the 
property  sufficient  to  amount  to  a  deliv- 
ery. (5)  Because  his  honor  erred  in  find- 
ing that  the  plaintiff  gave  the  horse  to 
defendant  and  wife  for  immediate  use  as 
their  horse.  (6)  Because  his  honor  erred 
in  finding  that  the  plaintiff  had  no  right 
to  any  of  the  property  traced  to  defend- 
ant's possession,  and  named  in  the  com- 
plaint. (7)  Because  his  honor  erred  in 
finding  that  defendant  had  only  onedollar 
and  fitty  cents  in  his  possession  of  the 
money  of  the  intestate,  and  that  he  had  of- 
fered to  turnoverthe  same  to  plaintiff.  (8) 
Because  his  honor  erred  in  deciding  that 
the  intestate  did  not  at  the  time  of  his 
death  own  the  property  in  dispute;  that 
he  had  given  the  same  to  defendant  and 
wife,  and  adjudging  that  the  complaint 
should  be  dismissed."  There  are  no  rights 
of  creditors'  in  the  case.  The  intestate 
seems  to  have  been  punctual  in  paying  his 
debts,  and  the  only  contest  is  between  the 
heirs  at  law  and  the  defendant. 

The  general  rule  of  evidence  certainly 
is  that  declarationsareadmissible  against 
the  interest  of  the  party,  but  not  in  his 
favor.  "There  is,  perhaps,  no  principle 
better  settled  than  that  when  one  has 
entered  into  a  contract,  made  a  gift,  or 
done  any  other  act  by  which  he  is  bound, 
he  cannot  by  any  subsequent  act  or  dec- 
laration of  his  own  avoid  or  discharge 
himself  from  it.  If,  then,  the  gift  by  the 
testatrix  to  the  defendant's  wife  was 
proved,  her  subsequent  declarations  were, 
upon  general  principles,  inadmissible,  for 
the  obvious  reason  that  they  were  irrele- 
vant. They  were  therefore  properly  re- 
jected. Cases  do  sometimes  arise  in  which 
proof  of  the  gift  is  made  up  of  repeated 
declarations  of  the  donor,  running 
through  several  years;  where  such  decla- 
rations are  brought  in,  by  the  party 
claiming  under  it,  in  support  of  doubtful 
evidence  of  the  gift,  in  tliese  and  such 
like   cases,  such  declarations  are  admis- 
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eihle  in  reply  to  sucb  evidence.  The  case 
of  Sims  V.  Saunders,  Harp.  374,  is  an  illus- 
tration oJ  this."  M'Kane  v.  Bonner,  1 
Bailey,  116.  It  seems  that  in  respect  to 
allesed  parol  gifts  proof  of  declarations 
of  the  donor  is  only  allowable  In  doubtful 
ca.'ies  upon  the  question  of  i^ift  or  no  Rift, 
and  the  evidence  on  both  sides  consists  of 
declarations  of  the  alleged  donor.  The 
4loctrine  is  clearly  eitceptional  in  charac- 
ter, and,  as  it  trenches  closelj'  on  forbid- 
den ground, it  should  not  beallowed  to  go 
beyond  the  necessity  of  the  case,  and  then 
be  received  with  great  caution.  "Where 
there  has  been  plenary  proof  of  the  gift, 
.subsequent  declaration  of  the  donor  that 
a  gift  was  not  intended  is  inadmissible." 
M'Kane  v.  Bonner,  supra.  It  seems  that 
the  circuit  judge  was  entirely  satisfied, 
"from  the  great  weiglit  of  the  evidence," 
that  "plenary  proof  of  the  gift"  had  been 
made.  And  according  to  the  well-estab- 
lished rule  of  this  court  that  finding  of 
fact  will  notbe  disturbed  unless  it  is  against 
the  weiglit  of  the  evidence  which  we  have 
read  and  considered,  we  cannot  say  there 
was  erroi  of  law  in  excluding  the  subse- 
quent declarations  of  the  Intestate  tend- 
ing to  controvert  the  gift  previously 
made. 

But  It  is  strongly  urged  upon  us  that 
there  was  no  suflicient  proof  of  gift  per- 
fected by  a  delivery;  that  the  whole  evi- 
dence taken  together  showed,  at  the 
most,  an  intention  to  give  at  the  death  of 
the  donor,  which  was  testamentary  in 
character  and  void,  as  being  In  conflict 
with  the  law  as  to  wills.  The  question 
whether  there  was  a  delivery  was  also 
a  question  of  fact  which  the  circuit  judge 
has  decided.  It  is  said,  however,  that  his 
view  of  what,  under  such  circumstances, 
would  constitute  a  legal  delivery  was  er- 
ror of  law.  There  is  no  doubt  that  a 
parol  gift  of  chattels  cannot  be  made  to 
take  effect  in  futuro.  To  constitute  a 
legal  gift  there  must  be  an  actual  or  con- 
structive delivery  of  possession  so  as  to 
confer  the  right  of  enjoyment  in  prEesentl. 
The  rule  seems  very  plain,  but  there  are 
so  many  kinds  of  personal  property,  and 
circumstances  are  so  various,  there  is 
often  no  little  difHculty  in  applying  it 
properly.  It  has  been  settled  that  it  is 
not  necessary  that  there  should  be  in  all 
cases  an  actual  manual  delivery.  The 
principle  is  stated  thus:  "Property  in  a 
chattel  cannot  be  transferred  by  a  parol 
gift  without  delivery ;  but  by  delivery  is 
not  meant  an  actual  manual  delivery  in  nil 
cases,  but  any  circumstances  amounting 
to  a  clear  deinonstration  of  tlie  intention 
of  the  one  to  transfer,  and  of  tlie  other  to 
accept,  and  which  puts   it  into  his  power. 


or  gives  him  authority  to  take  possession, 
is  all  that  is  necessary,  and  is  afact  that  is 
left  to  the  jury."  Reid  v.  (^olcock,  1  Nott& 
McC.  .592;  Banks  V.  Hatton,  Id.  221;  Blake 
V.  Jones,  Bailey,  Kq.  141.  The  latter  case, 
as  remarked  by  the  circuit  judge,  "is  very 
similar  in  the  character  of  the  proof"  to 
this.  In  that  case  it  was  held  that, "  when 
a  donor  has  repeatedly  declared  his  inten- 
tion to  give,  his  subsequent  admissions 
that  'he  had  given,'  are  sufficient  evidence 
of  an  actual  delivery  to  complete  the  title 
of  the  donee  when  it  does  not  appear  that 
the  declarations  were  loose  and  playful, 
and  particularly  when  the  donor  was  un- 
der a  moral  obligation  to  make  the  gift." 
Indeed,  upon  the  point  of  delivery,  this 
case  is  stronger  than  that  of  Blake  v. 
Jones,  for  there  the  slaves  recovered  by 
a  daughter  from  the  administrator  of  her 
father  were  never  in  the  actual  possession 
of  the  donee.  The  father  had  said,  "When 
you  get  a  plantation.  I  will  send  them 
to  yon,  and  in  the  mean  time  1  might  as 
well  pay  you  hire  as  any  one  else."  While 
liere  the  property,  at  the  time  of  the  death 
of  the  alleged  donor,  was  already  in  the 
possession  of  the  person  claiming  as 
dunee.  It  may  be  said  that  this  arose 
from  the  accidental  circumstance  that  the 
intestate  at  the  time  of  his  deatli  was  liv- 
ing with  the  defendant;  but  it  seems  to 
us  it  is  a  circumstance  entitled  to  some 
consideration,  at  least,  in  this'  that  at  the 
time  of  the  alleged  gift  there  was  no  occa 
sion  to  make  a  visible  transfer  of  the  pos- 
session, (the  usual  evidence  of  snch  a  gift,) 
for  the  defendant  was  already  in  posses- 
sion in  a  general  sense. 

We  see  no  reason  to  except  the  "cream 
horse"  from  the  other  property.  It  ap- 
peared from  the  testimony  of  Weekly, 
Searson,  Shaffer,  and  others,  that  the  intes- 
tate, three  or  four  weeks  before  his  death, 
said:  "I  have  moved  to  Joe  Cook's  for 
some  time.  I  don't  intend  to  live  by  my- 
self any  more.  All  I've  got  I  have  carried 
to  Joe  Cook's,  and  there  is  where  I  expect 
to  stay  until  I  die.  And  this  horse  I  have 
given  to  Joe  ('ook  on  condition  that, 
when  I  want  to  ride,  he  is  my  horse,  and 
when  I  have  no  use  for  the  horse,  it's  Joe 
Cook's,  and  all  that  I  have."  "  Where  the 
gift  of  a  slave  was  absolute  in  its  terms, 
and  accompanied  with  delivery  of  pos- 
session, held  that  the  reservation  of  a 
right  '  to  borrow  '  under  certain  circum- 
stances, or  toreceive  'sijmething  like  hire' 
if  the  donor  should  stand  in  need,  was  a 
condition  subsequent,  and  did  not  inval- 
idate the  gift  although  made  by  parol," 
etc.    iM,'Kane  v.  Bonner,  supra. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court   be  afiirmed. 
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BENTALL  et  al.   v.  BURN. 

(3  Barn.  &  C.  423.) 

King's  Bench,  Michaelmas  Term.    Nov.  9, 
1824. 

Assumpsit  forgoods  bargained  and  sold 
and  goods  sold  and  delivered  by  D.yer  and 
the  bankrupts  before  their  bankruptcy. 
Tills  was  an  action  brought  to  recover 
£13  148.,  the  price  ol  a  hogshead  of  Sicilian 
wine  sold  to  the  defendant  by  the  bank- 
rupts, they  being  copartners  with  the 
othor  plaintiff,  Dyer,  who  resided  in  Sicily. 
At  the  trial  before  Abbott,  C.  J.,  at  the 
London  sittings  after  last  Trinity  term, 
it  appeared  that  the  bankrupts  had,  on 
the  loth  of  February,  1822,  sold,  in  the 
name  of  and  on  account  of  the  firm,  to 
the  defendant  a  hogshead  of  Sicilian  wine, 
then  lying  in  the  London  docks,  at  the 
price  of  £13  148.,  and  at  the  same  time  a 
delivery  order  and  invoice  were  made  out 
and  sent  to  the  defendant,  signed  by  the 
Arm.  But  there  was  no  contract  in  writ- 
ing. On  the  5th  of  June  the  defendant,  on 
being  applied  to  for  payment,  said  that 
the  former  order  had  been  lost,  and  that 
the  wine  had  not  been  transferred  to  him 
in  proper  time,  and  he  had  coueequently 
lost  the  sale  of  it;  that  he  had  not  been 
allowed  to  taste  it.  It  was  proved  that  a 
delivery  order  is  given  where  the  wine  is 
intended  to  be  speedily  removed,  and  that 


the  party  receiving  it  may  get  the  goods 
mentioned  in  the  order  upon  producing  it 
at  the  London  docks  and  paying  the 
charges,  which  are  always  deducted  from 
the  price.  Dpon  this  evidence  the  lord 
chief  justice  was  of  opinion  that  the  ac- 
ceptance of  the  delivery  order  by  the  ven- 
dee was  not  equivalent  to  an  actual  ac- 
ceptance of  the  goods  within  the  meaning 
of  the  statute  of  frauds ;  and  he  directed  a 
nonsuit  to  be  entered,  with  liberty  to  the 
plaintiffs  to  move  to  enter  a  verdict  for 
them  for  the  price  of  the  wine. 

Barnewall  now  moved  accordingly. 

PER  CURIAM.  There  could  not  have 
been  any  actual  acceptance  of  the  wine  by 
the  vendee  until  the  dock  company  accept- 
ed the  order  for  delivery,  and  thereby  as- 
sented to  hold  the  wine  as  the  agents  of 
the  vendee.  They  held  it  originally  as  the 
agents  of  the  vendors,  and  as  long  aH  they 
continued  so  to  hold  it  the  property  was 
unchanged.  It  has  been  said  that  the 
London  Dock  Company  were  bound  by 
law,  when  required,  to  hold  the  goods  on 
account  of  the  vendee.  That  may  be  true, 
and  they  might  render  themselves  liable 
to  an  action  for  refusing  so  to  do;  but  if 
they  did  wrongfully  refuse  to  transfer  the 
goods  to  the  vendee,  it  is  clear  that  there 
could  not  then  be  any  actual  acceptance 
of  them  by  him  until  he  actually  took  pos- 
session of  them.    Rule  refused. 
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BIA2>JCHI  V.  NASH. 

(1  Mees.  &  W.  545.) 

Exchequer  of  Pleas,  Trinity  Term,  1836. 

Debt  for  goods  sold  and  delivered. 
Plea,  nunquam  indebitatus.  At  the  trial, 
before  the  under-sheriff  of  Middlesex,  it 
appeared  that  the  plaintiff  was  a  dealer 
in  musical  snuff-boxes;  that  thedefendant 
applied  to  him  to  let  (or  lend)  him  a  mu- 
sical snuff-box,  and  the  plaintiff  agreed  to 
do  so,  on  the  understanding  that  the  de- 
fendant was  to  have  it  and  pay  for  it  If  it 
were  damaged;  and  the  sum  of  £3  10s. 
was  to  be  taken  as  its  value.  The  defend- 
ant received  the  snuff-box  on  this  under- 
standing; it  was  damaged  while  in  his 
possession;  and  the  plaintiff,  in  conse- 
quence, refused  to  receive  it  back,  and 
brought  this  action  for  the  price.  The 
under-sheriff  left  it  to  the  jury  to  say 
whether  the  agreement  was,  that,  in  the 
event  of  the  box  being  damaged,  it  was 
to  bu  a  sale:  and  they  found  that  that 
was  the  agreement,  and  gave  a  verdict  for 
the  plaintiff,  damages  £3  lOs. 


bailment,  which  ought  to  have  been  de- 
clared on  specially,  and  that  there  was  no 
evidence  to  support  the  count  for  goods 
sold  and  delivered.  Chandless  showed 
cause.    F.  V.  Lee,  contra. 

Lord  ABINGER,  C.  B.  I  think  there  is 
no  question  at  all  on  the  general  principle 
applicable  to  this  case;  when  goods  are 
sold  on  condition,  and  the  condition  is 
performed,  the  sale  becomes  absolute. 
And  there  is  as  little  doubt  on  the  evi- 
dence, that  this  was  a  conditional  sale, 
and  that  the  condition  was  performed. 
The  defendant  agrees  to  pay  the  price 
of  the  box  for  it,  in  case  he  damages  it. 

PAKKE,  B.  There  was  clearly  evidence 
for  the  jury  that  this  was  a  contract  for 
a  conditional  sale;  and  it  was  a  very  rea- 
sonable contract.  Then  there  is  no  doubt 
that  the  value  was  recoverable  under  the 
count  for  goods  sold  and  delivered.  As 
soon  as  the  condition  Is  performed.  It  Is 
an  absolute  sale.  The  other  barons  con- 
curred.   Kule  discharged.! 


F.  V.  Lee  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  this  was  a  mere  I 


'  See  Studdy  v.  Sanders,  5  B.  &  O.  628. 
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BILL  V.  BAMBNT. 

(9  Mees.  &  W.  36.) 

Exchequer  of  Pleas,  Michaelmas  Term.    Nov. 
11.  1841. 

AssumpBlt  for  goods  sold  and  delivered, 
and  on  an  account  stated.  Plea,  non  as- 
sumpsit. At  the  trial  before  Lord  Abinger, 
<!.  B.,  at  the  London  sittings  after  Trinity 
term,  the  following  facts  appeared  :— The 
defendant  ordered  of  one  Harvey,  who  was 
an  agent  of  the  plaintiff  under  a'del  credere 
commission,  a  quantity  of  goods,  includ- 
ing twenty  dozen  hair-brushes  and  twelve 
dozen  clothes-brushes,  to  be  paid  for  on 
delivery  at  a  stipulated  price,  but  no  mem- 
orandum in  writing  of  the  bargain  was 
madeatthetime.  On  receiving  notice  from 
Harvey  that  the  brushes  had  arrived  at 
his  warehouse,  the  defendant  on  the  22d 
of  March  last  went  there,  and  directed  a 
boy  whom  he  saw  there  to  alter  the  mark 
"No.  1"  upon  one  of  the  packages  to  "No. 
12,"  and  to  send  the  whole  of  the  goods  to 
the  St.  Catharine's  Docks.  The  next  day 
an  invoice  was  delivered  to  the  defendant, 
charging  the  brushes  respectively  at  the 
rate  of  8s.  and  12s.  each.  The  defendant 
objected  to  this  price,  alleging  that  by  the 
contract,  as  he  had  understood  it,  the 
above  were  to  be  the  prices  of  the  brushes 
per  dozen,  and  refused  to  pay  for  them. 
On  the  24th  of  March  the  plaintiff  com- 
menced the  present  action  for  the  price. 
On  the  27th  the  defendant  at  Harvey's  re- 
quest wrote  in  Harvey's  ledger,  at  the 
bottom  of  the  page  which  contained  the 
statement  of  the  articles  ordered  by  the 
defendant,  and  which  page  was  headed 
"Bill  &  Co.,"  the  following  words:  "Re- 
ceived the  above,  John  Baraent."  The 
rest  of  the  goods  were  sent  to  and  received 
by  the  defendant.  It  was  objected  Tor  the 
defendant  that  there  was  no  evidence  of 
any  contract  in  writing,  or  of  any  accept- 
ance of  the  bruslies,  sufficient  to  satisfy 
the  17th  section  of  the  statute  of  frauds. 
The  lord  chief  baron  reserved  the  point, 
and  the  plaintiff  had  a  verdict  for  the 
amount  claimed,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit. 

Erie  having  obtained  a  rale  nisi  accord- 
ingly, Thesiger  and  Martin  now  shewed 
cause.  Erie  (with  whom  was  Whateley), 
contra. 

Lord  ABINGEK,  C.  B.  If  the  question 
at  the  trial  had  turned  altogether  upon 
the  acceptance,  I  should  then  have  formed 
the  same  opinion  as  I  do  now.  In  order 
to  make  it  such  an  acceptance  as  to  satis- 
fy the  statute,  it  should  appear  that  there 
was  a  delivery.  Here  Harvey  was  the 
plaintiff's  agent,  and  sold  for  ready 
money;  and  he  was  not  bound  to  deliver 
the  goods  until  payment  of  the  price. 
Now  all  that  takes  place  is  a  direction  by 
the  defendant  to  alter  the  mark  on  the 
goods,  and  to  send  them   to  the  docks; 


but  the  question  is,  whether  this  was 
done  under  such  circumstances,  and 
Harvey  stood  In  such  a  situation,  as  that 
he  was  bound  to  send  them  to  the  docks. 
The  acceptance,  to  be  effectual  under  the 
statute,  should  be  such  as  to  devest  tRe 
property  in  the  goods  out  of  the  seller. 
Here  the  defendant  probably  meant  to 
accept  them,  and  to  make  Harvey  his 
agent  for  shipping  them.  But  can  it  be 
said  that  he  was  his  agent  to  deliver  at 
all  events?  I  think  clearly  not.  He  was 
at  liberty  to  say  that  he  would  not  deliver 
to  or  ship  for  the  defendant  until  the 
goods  were  paid  for.  There  is  nothing  to 
shew  that  he  contracted  to  hold  them  as 
the  defendant's  agent,  or  by  implication 
to  make  him  his  agent.  Therefore,  for 
want  of  a  delivery,  there  was  no  sufficient 
acceptance  of  these  goods.  The  rule  will 
be  absolute,  but  not  for  a  nonsuit,  as  it 
appears  that  some  goods  were  received  by 
the  defendant,  but  for  a  hew  trial  on  pay- 
ment of  costs  by  the  plaintiff. 

PARKE,  B.  I  concur  in  thinking  that 
there  was  no  evidence  to  goto  the  jury 
to  satisfy  the  statute  of  frauds.  With 
regard  to  the  point  which  has  been  made 
by  Mr.  Martin,  that  a  memorandum  in 
writing  after  action  brought  is  sufficient, 
it  is  certainly  quite  a  new  point ;  but  I  am 
clearly  of  opinion  that  it  is  untenable. 
There  must, in  order  to  sustain  the  action, 
be  a  goodcontract  in  existence  at  the  time 
of  action  brought;  and  to  make  it  a  good 
contract  under  the  statute  there  must  be 
one  of  the  three  requisites  therein  men- 
tioned. I  think  therefore  that  a  written 
memorandum,  or  part  payment  afterac- 
tion brought,  is  not  sufficient  to  satisfy 
the  statute.  Then,  to  take  the  case  out 
of  the  17th  section,  there  must  be  both  de- 
livei-y  and  acceptance;  and  the  question 
is,  whether  they  have  been  proved  in  the 
present  case.  I  think  they  have  not.  I 
agree  that  there  was  evidence  for  the  jury 
of  acceptance,  or  rather  of  intended  ac- 
ceptance. The  direction  to  mark  thegoods 
was  evidence  to  go  to  the  jury  quo  animo 
the  defendant  took  possession  of  them:  so 
also  the  receipt  was  some  evidence  of  an 
acceptance.  But  there  must  also  be  a  de- 
livery ;  and  to  constitute  that  the  posses- 
sion must  have  been  parted  with  by  the 
owner  so  as  to  deprive  him  of  the  right  of 
lien.  Harvey  might  have  agreed  to  hold 
the  goods  as  the  warehouseman  of  the  de- 
fendant, so  as  to  deprive  himself  of  the 
right  to  refuse  to  deliver  them  without 
payment  of  the  price;  but  of  that  there 
was  no  proof.  There  was  no  evidence  of 
actual  marking  of  the  goods,  or  that  the 
order  to  mark  was  assented  to  by  Harvey. 
I  am  of  opinion  thereforethat  there  was  no 
sufficient  proof  of  acceptance  to  satisfy  the 
statute,  and  that  the  case  falls  within  the 
17th  section. 

GURNET, B.,  and  ROLFE,  B., concurred. 

Rule  absolute  accordingly. 
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BIRD  et  aJ.  v.  MUNROE. 

(66  Me.  337.) 

Supreme  Judicial   Court   of   Maine.     May   29, 
1877. 

A.  S.  Rice  and  O.  G.  Hall,  for  plaintiffs. 
A.  P.  Gould  and  J.  E.  Moore,  tor  defend- 
ant. 

PETERS,  J.  On  March  2,  lS7i,  at  Roels- 
land,  in  tliis  state,  the  defeiidnnt  con- 
tracted verbally  with  tlie  plaintiffs  for 
the  pm-chase  of  a  quantity  of  ice,  to  be 
delivered,  (by  immediate  shipments,)  to 
the  defendant  in  New  I'ork.  On  March  ]0, 
1874,  or  thereabouts,  the  defendant,  by 
his  want  of  readiness  to  receive  a  portion 
of  the  ice  as  he  had  agreed  to,  tempo- 
rarily prevented  the  plain  titl's  from  per- 
forming the  contract  on  their  part  accord- 
ing to  the  preparations  made  by  them  for 
the  purpose.  On  March  i'l,  1874,  the  par- 
ties, then  in  New  York,  put  their  previous 
verbal  contract  into  writing,  ante  dating 
it  as  an  original  contract  made  at  RocU- 
land  on  March  '2,  1S74.  On  the  same  day, 
(March  24,)  by  coDssent  of  the  defendant, 
the  plaintiffs  sold  the  same  ice  to  another 
party,  reserving  their  claim  agaiuKt  the 
defendant  for  the  damages  snHtained  by 
them  by  the  breach  of  the  contract  by  the 
defendant  on  March  10th  or  about  that 
time.  This  action  was  coramenced  on 
April  11,  1S74,  counting  on  the  contract  as 
made  on  March  2,  and  declaring  for  dam- 
ages sustained  by  the  breach  of  contract 
on  March  10,  or  thereabouts  and  prior  to 
M.irch  24,  1874.  Several  objections  are  set 
up  against  the  plaintiffs'  right  to  recover. 

The  first  ol)jPCtion  is,  that  in  some  re- 
spects the  allegations  in  tlie  writ  and  the 
written  proof  do  not  concur.  But  we  pass 
this  point,  as  an  imperfection  in  the  writ 
may,  either  with  or  without  terms,  be 
corrected  by  amendment  hereafter. 

Thenit  isclaimed  for  thedefeiidant  that, 
as  matter  of  fact,  the  parties  intended  to 
make  a  new  and  original  contract  as  of 
March  24,  by  their  writing  made  on  that 
day  and  ante-dated  March  2,  and  that  it 
was  not  their  purpose  thereby  to  give  ex- 
pression and  efficacy  to  any  unwritten 
contract  made  by  them  before  that  time. 
But  we  think  a  jury  would  be  well  war- 
ranted in  coming  to  a  different  conclusion. 
Undoubtedly  there  are  circumstances 
tending  to  throw  some  doubt  upon  the 
idea  that  both  parties  understood  that  a 
contract  was  fully  entered  into  on  March 
2,  1<S74,  but  that  doubt  is  much  more  than 
overcome  when  all  the  written  and  oral 
evidence  is  considered  together.  We  think 
the  writing  luade  on  the  24th  March, 
with  the  explanations  as  to  its  origin, 
is  to  be  considered  precisely  as  if  the  par- 
ties on  that  day  had  signed  a  paper  dated 
of  that  date,  certifying  and  admitting 
that  they  had  on  the  2d  day  of  March 
made  a  verbal  contract  and  stating  in 
fxact  written  terms  just  what  such  verbal 
contract  was.  Parol  evidence  is  proper  to 
show  the  situation  of  the  parties  and  the 
circumstances  under  which  the  contract 
was  made.  It  explains  but  does  not  alter 
the   terms  of   the  contract.    The  defend- 
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ant  himself  invokes  it  to  show  that,  ac- 
cording to  his  view,  the  paper  boars  an 
erroneous  date.  Such  evidence  merely 
discloses  in  this  case  such  facts  as  are  part 
of  the  res  gestffi.  Benjamin  on  Sales,  § 
213.  Stoops  V.  Smith,  lOU  Mass.  63,  ti6; 
and  cases  there  cited. 

Then,  the  defendant  next  contends  that, 
even  if  the  writing  signed  by  the  parties 
was  intended  by  them  to  operate  retro- 
actively as  of  the  first  named  date,  as  a. 
matter  of  law,  it  cannot  be  permitted  to 
have  that  effect  and  meet  the  renulre- 
inents  of  the  statute  of  frauds.  The  posi- 
tion of  the  defendant  is,  that  all  which 
took  place  between  the  parties  before  the 
24th  of  March  was  of  the  nature  of  nego- 
tiation and  proposition  only;  and  that 
there  was  no  valid  contract,  such  as  is 
called  for  by  the  statute  of  frauds,  before 
that  day;  and  that  the  action  is  not 
maintainable,  because  the  breach  of  con- 
tract is  alleged  to  have  occurred  before 
that  time.  The  plaintiffs,  on  the  other 
hand,  contend  that  the  real  contract  was 
made  verbally  on  the  2(1  of  March,  and 
that  the  written  instrument  is  suflicient 
proof  to  make  the  verbal  contract  a  valid 
one  as  of  that  date,  (March  2,)  although 
the  written  proof  was  not  made  out  until 
twenty-two  days  after  that  time.  Was 
the  valid  contract,  therefore,  made  on 
March  2d  or  March  the  24th?  The  point 
raised  is,  whether,  in  view  of  the  statute 
of  frauds,  the  writing  in  this  case  shall  be 
considered  as  constituting  the  contract 
itself  or  at  any  rate  any  Substantial  por- 
tion of  it,  or  whether  it  may  be  regarded 
as  merely  the  necessary  legal  evidence  by 
means  of  which  the  prior  unwritten  con- 
tract may  he  proved.  In  other  words, 
is  the  writing  the  contract,  or  only  evi- 
dence of  it;  WR   incline  to  the   latter  view. 

The  peculiar  wording  of  the  statute  pre- 
sents a  strong  argument  for  such  a  deter- 
mination. The  section  reads:  "No  con- 
tract for  the  sale  of  any  goods,  wares,  or 
merchandise,  for  thirty  dollars  or  more, 
shall  be  valid,  unless  the  purchaser  ac 
eepts  and  receives  part  of  the  goods,  or 
gives  something  in  earnest  to  bind  the  bar- 
gain, or  in  part  payment  thereof,  or  some 
note  or  memorandum  thereof  is  made  and 
signe<1  by  the  party  to  be  charged  there- 
by, or  his  agent."  In  the  first  place,  the 
I  statute  does  not  go  to  all  contracts  of 
[sale,  hut  only  to  those  where  the  price  is 
lover  a  certain  sum.  Then,  the  require- 
ment of  the  statute  is  in  the  alternative. 
The  contract  need  not  be  evidenced  by 
writing  at  all,  provided  "the  purchaser 
accepts  and  receives  a  part  of  the  goods, 
or  gives  something  in  earnest  to  bind  the 
bargainor  in  part  payment  thereof. "  It 
any  one  of  these  circumstances  will  as 
effectually  perfect  the  sale  as  a  writing 
would,  it  is  not  easily  seen  how  the  writ- 
ing can  actually  constitute  the  contract, 
merel.y  because  a  writing  happens  to  ex- 
ist, it  could  not  with  any  correctness 
he  said,  that  anything  given  in  earnest  to 
bind  a  bargain  was  a  substantial  part 
of  the  bargain  itself,  or  anything  more 
than  a  particular  mode  of  proof.  Then, 
it  is  not  the  contract  that  is  required  to 
be  in    writing,   but    only  "some  note  or 
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ineraoranduin  thereof."  This  languaKO 
supposes  that  tlie  verbal  barKaiu  may  be 
first  maOe,  and  a  raeraoraiidum  of  itgiven 
afterwards.  It  also  implies  that  no  set 
and  formal  ay;reoinent  is  called  for.  Chan- 
cellor Kent  sa.vs  "the  instrument  is  lib- 
erally construed  without  ref<ard  to 
forms."  The  briefest  possible  forms  of  a 
bargain  have  been  deemed  sufficient  in 
many  oases.  Certain  important  elements 
of  a  completed  contract  may  he  omitted 
hltogetlicr.  For  instance,  in  this  state, 
the  consideration  for  the  promise  is  not 
required  to  be  expressed  in  writing.  (_iil- 
liglian  V.  Boardman,  2!)  Maine,  79.  Again, 
it  is  provided  that  the  note  or  memoran- 
dum is  sufficient,  if  signed  only  by  the  per- 
son sought  to  be  charged.  One  party 
may  be  held  thereby  and  the  other  not 
be.  There  may  be  a  mutuality  of  contract 
but  not  of  evidence  or  of  remedy.  Still, 
if  the  viriting  is  to  be  regarded  in  all  cases 
as  constituting  the  contract,  in  many 
cases  there  would  be  but  one  contracting 
party. 

Another  idea  gives  weight  to  the  ar- 
gument for  the  position  advocated  by 
the  plaintiffs;  and  that  is,  that  such  a 
construction  of  the  statute  upholds  con 
tracts  according  to  the  Intention  of  par- 
ties thereto,  while  it,  at  the  same  time, 
fully  subserves  all  the  purposes  for  which 
tlie  statute  was  created.  It  must  be 
borne  in  mind  that  verbal  bargains  for 
the  sale  of  personal  property  are  good  at 
common  law.  N<ir  are  they  made  illegal 
by  the  statute.  Parties  can  execute  them 
if  they  mutually  t)lease  to  do  so.  The  ob- 
ject of  the  statute  is  to  prevent  perjury 
and  fraud.  Of  course,  perjury  and  fraud 
cannot  be  wholl.v  prevented  ;  but,  as  said 
by  Bigelow,  J.,  (Marsh  v.  Hyde,  3  Gray, 
331,)  "a  memorandum  in  writing  will  be  as 
effectual  against  perjury,  although  signed 
eubse(|ucntly  to  the  making  of  a  verbal 
contract,  as  if  it  had  been  executed  at  the 
moment  when  the  parties  consummated 
their  agreement  by  word  of  mouth."  We 
think  it  would  be  more  so.  A  person 
would  be  likely  to  commit  himself  in  writ- 
ing with  more  care  and  caution  after 
time  to  take  a  second  thought.  The 
locus  penitentla'  remains  to  him. 

By  no  means  are  we  to  be  understood 
as  saying  that  all  written  instruments 
will  satisfy  the  statute,  by  having  the 
effect  to  make  the  contracts  described  in 
tliem  valid  from  their  first  verbal  incep- 
tion. That  must  depend  upon  circum- 
stances. In  many,  and  perhaps,  most  in- 
stances such  a  version  of  the  transaction 
would  not  agree  with  the  actual  undiir- 
standing  of  the  parties.  In  many  cases, 
undoubtedly,  the  written  instrument  is 
per  se  the  contract  of  the  parties.  In 
many  cases,  as  for  instance,  like  the  .ante- 
dating of  the  deed  in  Egery  v.  VVoodard, 
56  Maine,  45,  cited  by  the  defendant,  the 
contract,  (by  deed,)  could  not  take  effect 
before  delivery;  the  law  forbids  it.  So  a 
will  made  by  parol  is  absolutely  void. 
But  all  these  classes  oi  cases  differ  from 
the  case  before  us. 

A  distinction  is  attempted  to  beset  up 
between  the  meaning  to  be  given  to  R.  S. 
c.  Ill,  §  4,  where  it   is   provided   that   no 


unwritten  contract  for  the  sale  of  goods 
"shall  be  valid,"  and  that  to  be  given  to 
the  several  preceding  sections  where  it 
provided  that  upon  certain  other  kinds 
of  unwritten  contracts  "no  action  shall 
be  maintained  ;  "  the  position  taken  lieing 
that  in  the  former  case  the  contract  is 
void,  and  in  the  other  cases  only  voidable 
perhaps,  or  not  enforceable  by  suit  at 
law.  But  the  distinction  is  without  any 
essential  difference,  and  is  now  so  re- 
garded by  authors  generally  and  in  most 
of  the  decided  cases.  All  the  sections  re- 
ferred to  rest  upon  precisel.y  tlie  same 
policy.  Exactly  the  same  object  is  aimed 
at  in  all.  The  difference  of  phraseology 
in  the  different  sections  of  the  original 
English  statute,  of  which  ours  is  a  sub- 
stantial copy,  may  perhaps  be  accounted 
for  by  the  fact,  as  is  generall.y  conceded, 
that  the  authorship  of  the  statute  was 
the  work  of  different  hands.  Although 
our  statute  (R.  S.  1S71,  §  4,)  uses  the 
words  "no  contract  shall  be  valid, "' our 
previous  statutes  used  the  phrase  "shall 
be  allowed  to  be  good  ;"  and  the  change 
was  made  when  the  statutes  were  revised 
in  1S57,  without  any  legislative  intent  to 
make  an  alteration  in  the  sense  of  the  sec- 
tion. (R.  S.  1S41,  c.  186,  §  4.)  The  two 
sets  of  pnrases  were  undoubtedly  deemed 
to  be  e(iuivalent  expressions.  The  words 
of  the  original  English  section  are,  "shall 
not  be  allowed  to  be  good,  "  meaning,  it 
is  said, not  good  for thepurposeof  su.stain- 
ing  an  action  thereon  without  written 
proof.  Browne,  St.  Frauds,  §§  115,  ISti,  and 
notes  to  the  sections;  Benjamin's  Sales,  § 
114;  Townsend  v.  Hargraves,  lis  Mass. 
325;  and  cases  there  cited. 

There  are  few  decisions  that  bear  direct- 
ly upon  the  precise  point  which  this  case 
presents  to  us.  From  thenatureof  things, 
a  state  of  facts  involving  the  question 
would  seldom  exist.  But  we  regard  the 
case  of  Townsend  v.  Hargraves,  above 
cited,  as  representing  the  ijrinciple  very 
pointedly.  It  was  there  held  that  the 
statute  of  frauds  affects  the  remedy  only 
and  not  the  validity  of  the  contract;  and 
that  where  there  has  been  a  completed 
oral  contract  of  sale  of  goods,  the  accept- 
ance and  receipt  of  part  of  the  goods  by 
the  purchaser  takes  the  case  out  of  the 
statute,  although  such  acceptance  and  re- 
ceipt are  after  the  rest  of  the  goods  are 
destroyed  by  fire  while  in  the  hands  of 
the  seller  or  his  agent.  The  date  of  the 
agreement  rather  than  the  date  of  the 
part  acceptance  was  treated  as  the  time 
when  the  contract  was  made;  and  tlie 
risk  of  the  loss  of  the  goods  was  cast 
upon  the  buyer.  Vincent  v.  Germond, 
11  Johns.  2S3,  is  to  the  same  effect.  We 
are  not  aware  of  any  case  where  the  ques- 
tion has  been  directly  adjudicated  ad- 
versely to  these  cases.  Webster  v.  Zielly, 
.52  Barb.  (N.  Y. )  4S2,  in  the  argument  of 
the  court,  directly  admits  the  same  prin- 
ciple. The  case  of  Leather  Cloth  Co.  v. 
Hieronimus,  L.  R.,  10  Q.  B.  140,  seems  also 
to  he  an  authority  directly  in  point. 
Thompson  v.  Alger,  12  Met.  428,  435  and 
Marsh  v.  Hyde,  3  Gray,  331,  relied  on  by 
defendant,  do  not,  in  their  results,  oppose 
the  idea  of  the  above  cases,  although  there 
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may  be  some  expression  in  them  incon- 
sistent tlierewitli.  Altogether  another 
question  was  before  the  court  in  thelatter 
cases. 

But  there  are  a  great  many  cases  where, 
in  construing  the  statute  of  frauds,  the 
force  and  effect  of  tlie  decisions  go  to  sus- 
tain the  view  we  take  of  this  question,  by 
the  very  strongest  implication:  Such  as; 
that  the  statute  does  not  apply  where 
the  contract  has  been  executed  on  both 
sides;  Bucl^nam  v.  Nash,  12  Maine,  474;— 
that  no  person  can  take  advantage  of  tlie 
statute  hut  the  parties  to  the  contract, 
and  their  privies;  Cowan  v.  Adams,  10 
Maine,  374;— that  the  memorandum  may 
be  made  by  a  broiler;  Hincliley  v.  Arey, 
27  Maine,  362;  or  by  an  auctioneer; 
('leaves  v.  Fobs, 4  Maine,  1;— that  a  sale  of 
personal  property  is  valid  when  there  has 
been  a  delivery  and  acceptance  of  part, 
although  the  part  be  accepted  several 
hours  alter  the  sale;  Davis  v.  Moore,  18 
Maine,  424;  or  several  days  after;  Bush 
V.  tlolmes,  53  Maine,  417;  or  ever  so  long 
after;  Browne  St. Frauds,  §  337,  and  cases 
there  noted; — that  a  creditor,  receiving 
[)aymcnts  from  his  debtor  without  any 
direction  as  to  their  application,  may  ap- 
ply them  to  a  debt  on  which  the  statute 
of  frauds  does  not  allow  an  action  to  be 
maintained;  Haynes  v.  Nice,  lOU  Mass. 
327; — that  a  contract  made  in  France, 
and  valid  there  without  a  writing,  could 
not  be  enforced  in  England  without  one, 
upon  the  ground  that  the  statute  related 
to  the  mode  of  procedure  and  not  to  the 
validity  of  thecon  tract;  Leroux  v.  Brown, 
12  C.  B.  801 ;  but  this  case  has  been  ques- 
tioned somewhat ; — that  a  witness  may  be 
guilty  of  perjury  who  falsely  swears  to  a 
fact  which  may  not  be  competent  evi- 
dence by  the  statute  of  frauds,  but  which 
becomes  material  because  not  objected 
to  by  the  party  against  whom  it  was 
offered  and  received;  Howard  v.  Sexton, 
4  Comstock,  157;— that  an  agent  whosigas 
a  memorandum  need  not  have  his  author- 
ity at  the  time  the  contract  is  entered 
into,  if  his  act  is  orally  ratified  after- 
wards; Maclean  v.  Dunn,  4  Bing.  722:— 
that  the  Identical  agreement  need  not  be 
signed,  and  that  it  is  sufficient  if  it  is  ac- 
knowledged bvany  other  instrument  duly 
signed;  Gale  v.  Nixon,  6  Cow.  445;— that 
the  recognition  of  the  contract  may  be 
contained  in  a  letter;  or  in  several  let- 
ters, if  so  connected  by  "written  links"  as 
to  form  sutflcientevidence  of  the  contract ; 
—that  the  letters  may  be  addressed  to  a 
third  person  ;  Browne  St.  Frauds,  §  346; 
Fyson  v.  Kitton.  30  E.  L.  &  Eq.  374;  Gib- 
sou  v.  Hollantl,  L.  R.  1  C.  P.  1;— that  an 
agent  may  write  his  own  name  instead  ol 
that  of  his  principal  if  intending  to  bind 
his  principal  by  it;  Williams  v.  Bacon,  2 
Gray,3S7,  393,  and  citations  there;— that  a 
proposal  in  writing,  if  accepted  by  the 
other  party  by  parol,  is  a  sufficient  memo- 
randum; iieuss  V.  Picksley,  L.  R.,  1  Exc. 
342;— that  where  one  party  Is  bound  by  a 
note  or  memorandum  the  other  party 
mav  be  bound  if  he  admits  the  writing  by 
another  writing  by  him  subsequently 
signed;  Dobell  v.  Hutchinson,  3  A.  &  E. 
355 —that  the  written  contract  may   be 


rescinded  by  parol,  although  many  deci- 
sions are  opposed  to  this  proposition ; 
Richardson  v.  Cooper,  25  Maine,  450;  — 
that  equity  will  interfere  to  prevent  a 
party  making  the  statute  an  instrument 
of  fraud  ;  Ryan  v.  Dox,  34  N.  Y.  307;  Hae- 
sam  V.Barrett,  115  Mass.  256,  258;— that 
a  contract  verbally  made  may  be  main- 
tained tor  certain  purposes,  ni^twithstand- 
ing  the  statute;— that  a  person  who  pays 
his  money  under  it  cannot  recover  it  back 
if  the  other  side  is  willing  to  perform; 
and  he  can  recover  if  performance  is  re- 
fused ;  'jhapman  v.  Rich,  63  Maine,  588, 
and  cases  cited; — that  a  respondent  in 
equity  waives  the  statute  as  a  defense 
unless  set  up  in  plea  or  answer;  Adams 
V.  Patrick,  30  Vt.  516;— that  it  must  be 
specially  pleaded  in  an  action  at  law; 
Middlesex  Co.  v.  Osgood,  4  Gray,  447; 
Lawrence  v.  Chase,  .'^  Maine,  196; — that 
the  defendant  may  waive  the  protection 
of  the  statute  and  admit  verbal  evidence 
and  become  bound  by  it;  Browne  St. 
Frauds,  §  1-35. 

It  may  be  remarked,  however,  that  in 
most  courts  a  defendant  may  avail  himself 
of  a  defense  of  the  statute  under  the  gen- 
eral issue.  The  different  rule  in  Massa- 
chusetts and  Maine,  grew  out  of  the  prac- 
tice act  in  the  one  state  and  in  the  stat- 
ute requiring  the  flling  of  specifications  in 
the  other. 

It  is  clear  from  the  foregoing  cases,  as 
well  as  from  many  more  that  might  be 
cited,  that  the  statute  does  not  forbid 
parol  contracts,  but  only  precludes  the 
bringing  of  actions  to  enforce  them.  As 
said  in  Thornt(;n  v.  Kempster,  5  Taunt. 
786,  788,  "the  statute  of  frauds  throws  a 
difficulty  in  the  way  of  the  evidence."  In 
a  case  already  cited,  Jervis,  C.  J.,  said, 
"the  effect  of  the  section  is  not  to  avoid 
the  contract,  but  to  bar  the  remedy  upon 
it,  unless  there  be  writing."  See  analo- 
gous case  of  McClellan  v.  McClellan,  65 
Maine,  500. 

But  the  defendant  contends  that  this 
course  of  reasoning  would  make  a  mem- 
orandum sufficient  if  made  after  action 
brought,  and  that  the  authorities  do  not 
agree  to  that  proposition.  There  has 
been  some  judicial  inclination  to  favor  the 
doctrine  to  that  extent  even,  and  there 
may  be  some  logic  in  it.  Still  the  current 
of  decision  requires  that  the  writing  must 
exist  before  action  brought.  And  the 
reason  for  the  requirement  does  not  mili- 
tate against  the  idea  that  a  memorandum 
is  only  evidence  of  the  contract.  There 
is  no  actionable  contract  before  memoran- 
dum obtained.  The  contract  cannot  be 
sued  until  it  has  been  legally  verified  by 
writing;  until  then  there  is  no  cause  of  ac- 
tion, although  there  is  a  contract.  The 
writing  is  a  condition  precedent  to  the 
j  right  to  sue.  Willes,  J.,  perhaps  correctly 
describes  it  in  Gibson  v.  Holland,  supra, 
when  he  says,  "the  memorandum  is  in 
some  way  to  stand  in  the  place  of  a  con- 
tract." He  adds:  "The  courts  have  con- 
sidered the  intention  of  the  legislature  to 
•je  of  a  mixed  character;  to  prevent  per- 
sons from  having  actions  brought  against 
them  so  long  as  no  written  evidence  was 
existing  when  the  action  was  instituted." 
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Browne,  St.  Frauds,  §  338.  Benjamin's 
Sales,  §  1.59.  Fricker  v.  Thomlinson,]  Man. 
&  Gr.  772.  Bradford  v.  Spyker,  32  Ala. 
134.  Bill  V.  Bament,  9  M.  &  W.  36.  Phil- 
brook  v.  Belknap,  6  Vt.  383.  In  the  last 
case  it  is  said,  "strictly  speaking,  the  stat- 
ute does  not  make  the  contract  void,  ex- 


cept lor  the  purpose  of  sustaining  an  ac- 
tion upon  it,  to  enforce  it." 
Action  to  stand  for  trial. 

APPLBTON,  C.  J.,  WALTON,  DAN- 
FORTH,  VIRGIN  and  LIBBEY,  JJ.,  con- 
curred. 
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BISHOP  V.  SHILLITO. 

(2  Barn.  &  Aid.  329,  n.  (a).) 

King's  Boni'h,  Hilary  Term.     1819. 

Trover  for  iron.  The  iron  was  to  be 
delivered  under  a  contract  tliat  certain 
bills  outstandiiif;:  against  tlie  plaintiff 
Rliuuld  be  taken  out  ol  circulation.  After 
a  part  of  tlie  iron  iiad  been  delivered,  and 
no  bills  had  been  taken  out  of  circulation, 
the  plaintiff  stopped  the  farther  delivery, 
and  brought  trover  for  what  had  been 
delivered.  Scarlett,  for  defendant,  con- 
tended that  trover  would  not  lie,  and  that 
the  only  remedy   lor  the  plaintiff  was  to 


brins  an  action  for  the  breach  of  the  con- 
triK-t  liy  the  defendant.  But  the  COUKT 
held  that  this  was  only  a  conditional  de- 
livery, and  the  condition  beinj-  hrolien, 
the  "plaintiff  might  brin«  trover.  AB- 
BOTT, C.  J.,  said  he  had  left  it  to  tlie  jury 
to  say,  whether  the  delivery  of  the  iron 
and  the  redelivery  of  the  bills,  vvere  to  be 
cuntenipoiary,  and  that  the  jury  found 
that  feet  in  the  affirmative;  andBAYLP^Y, 
.1.,  added,  that  if  a  tradesman  scjld  goods 
to  be  paid  for  on  delivery,  and  his  servant 
by  misttike  delivers  them  without  receiv- 
ing the  money,  he  may,  after  demand  L-.nd 
refusal  to  deliver  or  pay,  bring  trover  lor 
his  goods  against  the  purchaser. 
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BLOXAM  et  al.  v.  SANDERS  et  al. 

(4  Barn.   &  C.  941.) 

King's  Bench,  Michaelmas  Term,  1825. 

Trover  to  recover  the  value  of  a  quanti- 
ty of  ho  i>s  from  the  defendants.  Ac  the 
trial  before  Abbott  C.  J.  at  the  London 
Hittings,  after  last  Trinitv  term,  the  jury 
found  a  verdict  for  the  plaintiffs,  damages 
f;HOOO,  subject  to  the  opinion  of  this  court 
upon  the  following  case:  The  plaintiffs 
were  assignees  of  J.  R.  Haxby,  a  bankrupt 
under  a  commission  of  bankrupt  duly  is- 
sued against  him  on  the  5th  .January  1824. 
The  act  of  bankruptcy  wa.s  committed  on 
the  1st  November  1S:2:),  the  bankrupt  hav- 
ing on  that  day  surrendered  himself  to 
prison,  where  he  la.y  more  than  two 
months.  The  defendants  were  hop  fac- 
tors and  merchants^ in  the  borough  of 
Southwark.  Previous  to  his  bankruptcy 
the  bankrupt  had  been  a  dealer  in  hops, 
and  on  the  7th,  16th,  and  23d  August  pur- 
chased from  the  defendants  the  hops 
(among  others)  for  which  this  action  was 
brought.  Bought  notes  were  delivered  in 
the  following  form:  "Mr.  John  Robert 
Saxb.y,  of  Sanders,  Parkes,  and  t"o.  T.  M. 
.Simmons,  eight  pockets  at  155s.  Sth  Au- 
gust 1823.  "  Part  of  thehops  were  weiarhed, 
and  an  account  of  the  weights  was  deliv- 
ered to  Saxby  by  the  defendants.  The 
samples  were  given  to  the  bankrupt,  and 
bills  of  parcels  were  also  delivered  to  him 
in  which  he  was  made  debtor  for  six  differ- 
ent parcels  of  hops,  the  amount  of  which 
was  £739.  The  usual  time  of  payment  in 
the  trade  was  the  second  Saturday  subse- 
quent to  a  purchase.  Part  of  the  hops 
belonged  to  the  defendants,  and  part 
they  sold  as  factors,  hut  the.y  sold  all  in 
their  own  names,  it  being  the  custom  in 
the  hop  trade  to  do  so.  It  was  proved 
that  the  bankrupt  had  said  more  than 
(tncri  that  the  hops  were  to  remain  in  the 
defendants'  hands  till  paid  for,  and  that 
he  said  so  when  he  was  about  buying  one 
of  tlie  parcels  of  hops  for  which  the  action 
was  brought.  The  bankrupt  did  not  pay 
for  the  hops,  and  on  the  Sth  September 
1823  the  defendants  wrote  to  the  bankrupt, 
and  desired  him  to  "take  notice,  that  un- 
less he  paid  for  the  hops  they  had  sold 
him,  on  or  before  Tuesday  then  next,  the 
defendants  would  proceed  to  resell  them, 
holding  him  accountable  for  any  loss 
which  might  arise  in consequencetbereof." 
Before  the  bankrui)tcy  the  defendants  did 
not  sell  any  parcel  of  hops  without  the 
bankrupt's  express  assent.  After  the  no- 
tice already  stated  the  defendants  sold 
some  parcels  of  the  hops,  but  in  one  in- 
stance the  bankrupt  refused  to  allow  the 
defendants  to  sella  parcel  of  hops  to  a 
person  named  by  them  at  the  price  offered, 
and  that  parcel  was  accordingly  sold  by 
the  defendants,  before  Saxby's  bank- 
ruptcy, to  another  person  by  Saxby's  au- 
thority. On  another  occasion  in  the 
month  of  September  the  bankrupt  had 
employed  a  broker  to  sell  another  parcel 
of  the  hops,  but  the  defendants  refused  to 
deliver  them  without  being  paid  for  them. 
After  the  act  of  bankruptcy  the  defend- 
ants sold  hops  of  the  bankrupt's  to  the 
amount  of  £380  19s.  5d.    The  defendants 


delivered  account  sales  of  th3  hops  so  sold 
by  them  after  the  bankruptcy.  Thehops 
were  stated  to  be  sold  for  Saxl)y,  and  he 
was  charged  warehouse  rent  from  the  3l)th 
of  August,  and  also  commission  on  the 
sales.  Besides  the  hops  purchased  from 
the  defendants,  the  bankrupt  placed  in 
their  warehouse  nineteen  pockets  of  hops 
for  sale  by  them  (as  factors),  of  which 
fifteen  pockets  were  sold  on  and  after  the 
13th  of  .January  1824  of  thevalue  of  £77  19s. 
5d.,  and  of  which  four  remained  in  their 
warehouse  at  the  time  of  the  trial,  which 
four  were  of  the  value  of  £14,  and  there 
were  also  unsold  of  the  hops  purchased 
from  defendants  seven  bags,  fifty-six 
pockets,  of  the  value  of  £251  138.  6d.  There 
was  a  demand  by  plaintiffs  of  these  hops, 
and  a  tender  of  warehouse  rent  and 
charges,  and  a  refusal  on  the  part  of  the 
defendants  to  deliver  them,  before  action 
brought.  The  jury  found  that  the  defend- 
ants did  not  rescind  the  sales  made  b.y 
them  to  the  bankrupt.  This  case  was 
argued  at  the  sittings  before  last  term,  by 

Evans,  for  the  plaintiffs.  Abraham, 
contra. 

BAYLEY,  J.now  delivered  the  judgment 
of  the  court.  This  was  an  action  of 
trover  for  certain  quantities  of  hops  sold 
by  the  defendants  to  Saxby  before  his 
bankruptcy,  and  for  certain  other  hops 
which  Saxby  had  plficed  in  defendants' 
warehouses  that  defendants  in  their  char- 
acter of  factors  might  sell  them  for  his  use, 
and  the  question  as  to  this  latter  parcel 
stands  upon  perfectly  distinct  grounds 
from  the  question  as  to  the  others.  This 
parcel  consisted  of  nineteen  pockets;  de- 
fendants sold  none  of  them  until  after 
Saxby's  bankruptcy,  and  then  they  sold 
fifteen  pockets,  not  for  the  use  of  the  as- 
signees, but  to  apply  the  proceeds,  not  for 
any  debt  due  to  them  in  their  character 
of  factors,  but  to  discharge  a  claim  they 
considered  themselves  as  having  upon 
Saxb.v  in  regard  to  the  other  bops;  and 
the  other  four  pockets  they  refused  to  de- 
liver to  the  assignees.  It  was  candidly  ad- 
mitted upon  the  argument,  and  was  clear 
beyond  all  doubt,  that  the  defendants 
were  not  warranted  in  applying  the  pro- 
ceeds of  the  fifteen  pockets  to  the  purpose 
to  which  they  attempted  to  appl.v  them, 
and  that  they  had  no  legal  ground  for 
withholding  the  four  pockets;  and,  there- 
fore, to  the  extent  of  these  nineteen  pock- 
ets, the  value  of  which  is  £91  19s.  5d.,  we 
think  it  clear  that  the  plaintiffs  are  enti- 
tled to  recover.  The  other  quantities 
were  hops  Saxby  had  bargained  to  buy 
of  the  defendants  on  different  days  in  A>i- 
gust  1823,  and  for  which  defendants  had 
delivered  bought  notes  to  Saxby.  The 
bought  notes  were  in  this  form:  "Mr.. I. 
R.  Saxby,  of  Sanders,  Parkes,  and  Co.,  T. 
M.  Simmonds,  eight  pockets  at  155s.,  Sth 
August  1H23."  Part  of  the  hops  were 
weighed,  and  an  account  delivered  to 
Saxby  of  the  weights,  and  samples  were 
given  to  Saxby  and  invoices  delivered. 
The  bought  notes  were  silent  as  to  the 
time  for  delivering  the  hops,  and  also  as 
to  the  time  for  paying  for  them,  but  the 
usual  timefor  paying  for  hops  was  proved. 
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to  be  the  second  Saturday  after  the  pur- 
chase. It  was  also  proved  that  Saxb.y 
had  said  that  the  hops  were  to  remain 
with  tlie  defendants  till  they  were  paid 
for;  but  as  the  admissibility  of  such  evi- 
dence was  questioned,  and  in  our  view  of 
the  case  it  is  unnecessary  to  decide  that 
point,  I  only  mention  it  to  dismiss  it. 
(The  learned  judge  then  stated  the  other 
facts  set  out  in  the  special  case,  and  then 
proceeded  as  follows.)  Under  these  cir- 
cumstances the  question  is,  whether  in 
re-<pect  of  these  bops  the  plaintiffs  are  en- 
titled to  recover.  It  was  urged,  on  the 
part  of  the  plaiutiffs,  that  the  sale  of  these 
hops  vested  the  uroiierty  in  them  in  Sax- 
by  ;  that  the  hops  were  to  be  considered 
as  sold  upon  credit,  and  that  defendants 
had  no  lien  therefore  upon  any  of  them 
for  the  price;  that  if  they  ever  had  atjy 
lien,  it  was  destroyed  as  to  those  they 
sold  by  the  act  of  sale,  and  that  the  plain- 
tiffs were  entitled  to  recover  the  full  value 
of  what  were  sold,  without  making  any 
deduction  for  the  price  which  was  unpaid. 
It  is.  therefore,  material  to  consider 
whether  the  property  vested  in  Saxby  to 
any  and  to  what  e.'itent;  and  what  were 
the  respective  rights  of  Saxby  and  of  the 
defendants.  Where  goods  are  sold  and 
nothing  is  said  as  to  the  time  of  the  de- 
livery, or  the  time  of  payment,  and  every 
thing  the  seller  has  to  do  with  them  is 
complete,  the  property  vests  in  the  buyer, 
so  as  to  subject  him  to  the  risk  of  any  acci- 
dent which  may  happen  to  the  goods,  and 
the  seller  is  liable  to  deliver  them  when- 
ever they  are  demanded  upon  payment  oJ 
the  price;  but  the  buyer  has  no  right  to 
have  possession  of  the  goods  till  he  pays 
the  price.  The  buyer's  right  in  respect  of 
the  price  is  not  a  mere  lien  which  he  will 
forfeit  if  he  parts  with  the  possession,  but 
grows  out  of  his  original  ownership  and 
dominion,  and  payment  or  a  tender  of  the 
price  is  a  condition  precedent  on  the  buy 
er's  part,  and  until  he  makes  such  pay- 
ment or  tender  he  has  no  right  to  the 
possession.  If  goods  are  sold  upon  credit, 
and  nothing  is  agreed  upon  as  to  the  time 
of  delivering  the  goods,  the  vendee  is  im- 
mediately en  titled  to  the  possession,  and 
the  right  of  possession  and  the  right  of 
property  vest  at  once  in  him  ;  but  his  right 
of  possession  is  not  absolute, it  is  liable  to 
be  defeated  if  he  becomes  insolvent  l)efore 
he  obtains  possession,  Tooke  v.  Holling- 
worth,  5  T.  K.  ^1.5.  — Whether  delimit  in 
payment  when  the  credit  expires  will  de- 
stroy his  right  of  possession,  if  he  has  not 
before  that  time  obtained  actual  i)osses. 
sion,  and  put  him  in  the  same  situation  as 
if  there  had  been  no  bargain  for  credit,  it 
is  not  now  necessary  to  inquire,  because 
this  is  a  case  of  insolvency,  and  in  case  of 
insolvency  the  point  seems  to  be  perfectly 


clear,  Hanson  v.  Meyer,  G  East,  614.  If 
the  seller  has  dispatched  the  goods  to  the 
buyer,  and  insolvency  ocurs,  he  has  a 
right  in  virtue  of  his  original  ownership  to 
stop  them  in  transitu.  Mason  v.  Lickbar- 
row,  1  H.  HI.  S57.— Ellis  v.  Hunt,  3  T.  R. 
4(j4.— Hodgson  v.  Loy,  7  T  R.  440.— Inglis 
v.  Usherwood,  1  East,  515. — Bohtlingk 
v.  Inglis,  3  East,  ;jsl.  Why?  Because 
the  property  is  vested  in  the  buyer,  so  as 
to  subject  him  to  the  risk  r)f  any  accident; 
but  he  has  not  un  indefeasible  right  to 
the  possession,  and  his  insolvency,  with- 
out payment  of  the  price,  defeats  that 
right.  And  it  this  be  the  case  after  he  has 
dispatched  the  goods,  and  whilst  they  are 
in  transitu,  a  fortiori,  is  it  when  be  has 
never  parted  with  the  goods,  and  when 
no  transitus  has  begun.  The  buyer,  or 
those  who  stand  in  his  place,  may  still  ob- 
tain the  right  of  possession  if  they  will 
pa,y  or  tender  the  price,  or  they  may  still 
act  upon  their  right  of  property  if  any 
thing  unwarrantable  is  done  to  that  right. 
If,  for  instance,  the  original  vendor  sell 
when  he  ought  not,  they  may  bring  a  spe- 
cial action  against  him  for  the  injury  they 
sustain  by  such  wrongful  sale,  and  recover 
damages  to  the  extent  of  tha  t  injury  ;  but 
thej'  can  maintain  no  action  in  which 
right  of  property  and  right  of  possession 
are  both  requisite,  unless  they  have  both 
those  rights,  Gordon  v.  Harper,  7  T.  R.  9. 
Trover  is  an  action  of  that  description,  it 
requires  right  of  property  and  right  of 
possession  to  support  it.  And  this  is  an 
answer  to  the  argument  upon  the  charge  of 
warehouse  rent,  and  the  non-rescinding  of 
the  sale.  If  the  defendants  were  forced  to 
keep  the  hops  in  their  warehouse  longer 
than  Saxby  had  aright  to  require  them, 
they  were  entitled  to  charge  him  with 
that  expense,  but  that  charge  gave  him 
no  better  ritrht  of  possession  than  he 
would  have  had  if  that  charge  had  not 
been  made.  Indeed  that  charge  vi'as  not 
made  until  after  the  bankruptcy,  and  un- 
til the  defendants  insisted  that  the  right 
of  pos.session  was  transferred  to  their  sec- 
ond vendee.  Then  as  to  the  non-rescind- 
ing of  the  sale,  what  can  be  its  effect?  It 
is  nothing  more  than  insisting  that  the 
defendants  will  not  release  Saxby  from 
the  obligation  of  his  purchase,  but  it  will 
give  him  no  right  beyond  the  right  his 
purchase  gave.und  that  is  a  right  to  have 
the  possession  on  payment  of  the  price. 
As  that  price  has  not  been  paid  or  ten- 
dered, we  are  of  opinion  that  this  action, 
which  is  not  an  action  for  special  damage 
by  a  wrongful  sale,  but  an  action  of 
trover,  cannot,  as  to  those  hops,  lie  main- 
tained. The  verdict  must,  therefore,  be 
for  the  plaintiffs  for  the  sum  of  £91. 19s.  M. 
only. 
Judgment  for  the  plaintiffs. 
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BOOTHBY  et  al.  v.  PLAISTED. 

(51  N.  H.  436.) 

Supreme  Judicial  Court  of  New  Hampshire. 
Rockingham.    Dec,  1871. 

Assumpsit  by  James  L.  Boothby  and 
another  against  Sidney  G.  Plaisted  for 
goods  sold  and  delivered.  The  court  or- 
dered a  verdict  for  plaintiffs,  whicli  de- 
fendant moved  to  set  aside.  Judgment 
on  verdict. 

A  traveling  agent  for  plaintiffs,  who 
were  liquor  dealers  in  New  York,  called  at 
defendant's  place  of  business  in  New 
Hampshire,  and  showed  him  samples  of 
various  liquors.  Defendant  gave  the 
salesman  an  order  tor  some  of  these  liq- 
uors, it  being  agreed  that  the  purchaser 
need  not  accept  them  if  they  were  not  like 
the  samples  shown  him.  The  liquors  were 
forwarded  to  defendant  from  New  York, 
and  received  and  used  by  him;  plaintiffs 
charging  defendant  for  cartage  in  New 
York,  and  he  paying  the  freight  from  New 
York  to  his  place  of  busine.ss  in  New 
Hampshire. 

Frink  and  Butler,  for  plaintiffs.  Hatch 
and  Page,  for  defendant. 

SARGENT,  J.  In  all  respects  save  one, 
this  sale  of  liquor  stands  upon  the  same 
foundation  as  the  numerous  cases  report- 
ed in  our  state.  That  exception  is  the  fact 
that  the  defendant,  "after  the  liquors  ar- 
rived at  his  store,  might  examine  them, 
and  if  not  according  tosample  heneed  not 
accept  the  same. "  But  waiving  that  part 
of  the  contract  for  the  present,  this  case, 
aside  from  that,  presents  the  same  fea- 
tures of  numerous  other  cases  where  there 
was  a  contract  for  the  sale  of  liquors 
madein  New  Hampshire,  hut  thecompleted 
sale  (completed  by  separating  the  liquors 
from  a  larger  mass  and  setting  thera  apart 
for  the  defendant,  marking  and  directing 
them,  and  then  by  delivery  at  the  place 
agreed  on)  was  in  another  state.  The 
charge  for  cartage  is  waived  by  the  plain- 
tiff; and  the  case  finds  that  the  defendant 
paid  the  freight  from  New  York.  Banchor 
V.  Warren,  33  N.  H.  183;  Smith  &  Lougee, 
V.  Smith,  27  N.  H.  244;  Woolsey  v.  Bailey, 
27  N.  H.  219;  Gassett  v.  Godfrey,  20  N.  H. 
415;  Garland  v.  Lane,  46  N.  H.  248;  But- 
ler V.  Northumberland,  50  N.  H.  38. 

But  we  cannot  see  that  the  additional 
provision  as  to  acceptance  is  anything 
more  than  the  law  implies  in  every  con- 
tract where  a  sale  is  made  by  sample  or 
with  warranty,  except  that  in  this  case  it 
was  agreed  that  the  defendant  sliould  de- 
cide for  himself  whether  or  not  the  goods 
were  according  to  the  sample;  and  he  cer- 
tainly cannot  be  heard  to  object  that  he 
himself  was  made  the  umpire,  and  has  by 
his  own  acts  decided  the  case  in  favor  of 
-the  plaintiffs. 

His  accepting  and    using  the  goods  is 


sufficient  proof  that  they  were  considered 
to  be  according  to  sample;  and  if  they 
were  according  to  the  sample,  then  he  had 
no  right  or  power  under  the  contract  to 
refuse  to  receive  them. 

What  questions  might  have  arisen  had 
the  defendant  in  fact  refused  to  receive 
them,  it  is  not  important  here  to  deter- 
mine. Here  was  a  contract  for  a  sale  anrl 
delivery  in  New  York  of  a  certain  descrip- 
tion of  goods  as  per  sample.  If  the  plain- 
tiffs performed  their  part  of  the  contract 
fully  by  delivering  at  the  tilne  and  place 
agreed  the  article  which  they  agreed  to 
furnish,  then  it  l)ecame  at  once  the  prop- 
erty of  the  defendant,  and  he  would  ordi- 
narily have  no  right  to  refuse  to  accept 
it.  Ordinarily  it  would  be  a  question  for 
the  jury  to  settle,  whether  the  goods  de- 
livered were  according  1o  contract  (jr  like 
the  sample.  But  in  this  case  the  parties 
agreed  that  that  fact  should  be  referred  to 
the  defendant,  and  he  has  decided  the  case 
in  favor  of  the  plaintiff. 

The  defendant  might  refuse  to  accept  it 
the  article  was  not  such  as  the  plaintiffs 
had  sold  him.  He  was  at  liberty  to  re- 
fuse to  receive  an  article  whicli  he  had  not 
bought  or  agreed  to  take.  But  the  article 
in  this  case  which  was  sold  was  delivered 
and  was  accepted,  and  we  think  the  con- 
tract binds  the  defendant  Irom  the  time 
the  goods  were  delivered. 

A  case  in  point  is  Gibson  v.  Stevens,  8 
How.  (U.  S.)  401,  where  there  was  a  guar- 
antee that  certain  goods  sold  should  bear 
inspection.  In  that  case  the  price  had 
been  paid  and  a  bill  of  sale  of  the  goods 
taken,  but  no  delivery  of  the  goods  had 
been  made,  tliey  wei'e  left  in  the  hands  of 
the  vendor.  Taney,  C,  J.,  in  the  opinion, 
says, —  'The  guarantee  that  the  articles 
should  pass  inspection  does  not  affect  the 
character  of  the  transaction,  or  convert  it 
into  an  executory  contract.  It  is  nothing 
more  that  the  usual  warranty  of  the 
soundness  and  quality  of  the  thing  sold, 
which  is  taken  in  every  sale  of  personal 
property  where  the  purchaser  does  not 
choose  to  take  the  risk  upon  himself."  2 
Kent's  Com.  480;  1  Parsons  on  Con.  593;  1 
Smith's  Lead.  Cases  3U8;  Vincent  v.  Ger- 
mond,  11  Johns.  283. 

As  to  the  questions  and  answers  in  the 
plaintiff's  deposition,  they  are  clearly  com- 
petent as  they  stand.  The  witness  states 
the  matter  as  something  within  his  own 
knowledge,  and  if  so,  the  facts  stated  are 
all  competent  and  proper.  But  it  is  urged 
that  it  must  be  Inferred  from  the  facts  stat- 
ed in  the  case  that  the  witness  did  not 
know  the  facts  contained  in  the  answers 
except  by  hearsay.  But  we  think  no  such 
inference  necessarilyfollows  from  the  tacts 
stated  in  the  case.  Upon  this  point,  how- 
ever, the  case  of  Dickinson  v.  Lovell,  35  N. 
H.  9, 17,  and  18,  is  in  point,  and  is  entirely 
conclusive. 

Judgment  on  the  verdict. 


BRABROOK  v.  BOSTON  FIVE  CENTS  SAV.  BANK. 
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BRABROOK  v.  BOSTON  FIVE  CENTS 
SAV.  BANK. 

(104  Mass.  228.) 

Kupreme  Judicial  Court  of  Massacliusetts.    Suf- 
folk.   March,  1870. 

Contract  for  money  had  and  received. 
Submitted  on  the  folio winR  agreed   facts: 

On  July  10,  1860,  David  Knowles,  the  fa- 
ther of  the  plaintiff,  then  Eliza  H.  Knowles, 
but  since  married  to  (Jcorge  Brabrook, 
Kave  to  John  T.  Dingley  $3000,  to  deposit 
with  the  defendants.  "If  it  would  be  com- 
petent to  prove  by  parol  evidence,  it  is 
af;;reed  that  IMngley  informed  David 
Knowles  that  the  by-laws  of  the  defend- 
ants did  not  allow  so  large  a  deposit  in 
the  name  of  one  person,  but  that  he  could 
deposit  it  in  the  names  of  his  children  for 
himself.  Thereupon  Dingley,  by  the  direc- 
tion of  David  Knowles,  deposited  the  same, 
in  equal  proportions,  in  thename  of  David 
Knowles,  and  his  three  children,  one  of 
whom  was  the  plaintiff,  took  thereforfour 
books  from  the  defendants,  informed  Da- 
vid Knowles  of  what  he  had  done,  and 
showed  him  the  books,  and  he  approved 
the  same.  The  entry  in  the  book  of  the 
defendants,  and  in  the  pass-books,  was 
as  follows:  'David  Knowles,  trustee  for 
Eliza  Knowles,'  with  the  date  and 
amount  of  deposit.  The  deposit  remained 
with  the  defendants  unchanged,  except 
that  suras  from  time  to  time  were  drawn 
on  account  of  interest,  by  Dingley,  bj-  the 
direction  of  David  Knowles,  and  paid  to 
him,  so  as  to  keep  the  whole  sum  below 
$1000,  until  the  death  of  David  Knowles. 
Dingley  was  appointed  executorof  the  will 
of  David  Knowles.  and  assuchclaiined  the 
funds  in  defendants'  hands  as  belonging 
to  his  estate.  All  four  of  the  bank  books 
remained  in  thepossessiim  of  Dinglej' until 
the  death  of  his  testator,  and  have  since 
been  in  his  possession  as  executor.  The 
defendants' by-laws  may  be  referred  to  if 
deemed  material.  If,  upon  these  facts,  the 
court  should  be  of  opinion  tiiat  the  f)lain- 
tiff  is  entitled  to  said  funds,  judgment  is 
tr)  be  entered  for  the  plaintiff  for  the 
amount  in  the  defendants'  hands;  other- 
wise the  plaintiff  is  to  become  nonsuit." 

H.  C.  Hutchins,  for  plaintiff.  J.  P.  Hea- 
\j,  for  defendant. 

WELLS,  J.  The  plaintiff  shows  no 
right  to  hold  the  money  deposited  with 
the  defendant  by  David  Knowles.  It  was 
not  money  thatbelonged  toheroriginally, 
as  was  the  case  in  Farrelly  v.  Ladd,  10  Al- 
len, 127,  and  Hunnewell  v.  Lane,  11  Met. 
16:^.  relied  upon  by  the  plaintiff's  counsel. 
The  money  belonged  to  David  Knowles  in 
his  own  right.  He  was  not  in  fact  trustee 
for  Eliza  Knowles,  otherwise  than  by  the 
form  of  the  deposit.  He  was  under  no 
previous  obligation  to  pay  the  money  to 
her,  or  to  hold  it  for  her  benefit.  The 
voucher  for  the  deposit,  without  the  pro- 
duction of  which,  according  to  the  con- 
ditions under  which  It  was  made,  it  could 
not  be  wltndrawn,  was  never  delivered  to 
her  but  retained  exclusively  in  his  own 
hands.    Wall  v.  Provident  Institution  for 


Savings,  3  Allen,  96.  The  whole  transac- 
tion was  his  own  voluntary  act,  to  which 
she  was  in  no  way  a  party  or  privy. 
There  was  no  declaration  made  to  her,  or 
to  be  communicated  to  her,  of  any  inten- 
tion that  the  money  should  behera,  Even 
if  the  form  of  the  deposit  is  to  be  taken  as 
conclusive  proof  of  the  existence  of  such  an 
intention  in  his  mind,  the  execution  of 
that  intent  was  not  so  far  complete  as  to 
operate  to  pass  the  title.  Knowledge  of 
the  gift,  on  the  part  of  the  donee,  at  the 
time  it  is  made,  is  not  essential,  if  is  true, 
in  order  that  it  may  take  effect.  If  the 
act  of  transfer  be  complete  on  the  part  of 
the  donor,  subsequent  acceptance  by  the 
donee  before  revocation  will  be  sufficient. 
But  there  muse  bu  some  act  of  delivery  out 
of  the  possession  of  the  donor,  for  the 
purpose  and  with  the  intent  that  the  title 
shall  thereby  pass.  This  principle  is  dis- 
tinctly recognized  in  the  case  of  Minchin 
V.  Merrill,  2  Edw.  Ch.  333,  cited  by  the 
plaintiff's  counsel.  In  that  case,  as  well 
as  in  several  others  of  those  cited,  there 
was  a  complete  delivery  of  the  subject  of 
the  gift  to  a  third  party,  in  whose  hands 
it  was  charged  with  the  trust,  the  donor 
having  parted  with  the  possession  and 
control.  In  none  of  them  is  there  a  denial 
of  the  principle  above  stated.  In  Howard 
V.  Windham  County  Savings  Bank,  40 
Verm.  51)7,  the  deposit  was  made  directly 
to  the  credit  of  the  intended  donee,  mak- 
ing it  a  completed  gift.  The  deposit  by 
Knowles  was  entered  in  his  own  name 
and  to  his  own  credit.  The  legal  title, 
and  right  to  draw  money  so  deposited, re- 
mains with  the  depositor.  There  was  no 
direction  or  authority  for  the  bank  to  pay 
it  to  the  plaintiff.  The  form  of  the  depos- 
it does  not  imply  such  an  intent ;  nor  any 
obligation  or  right,  on  the  part  of  the 
bank,  so  to  pay  it  over.  The  declaration 
of  trust  is  evidence  that  Knowles,  the 
depositor,  held  the  fund  in  some  manner 
for  the  benefit  of  the  person  named  as 
cestui  que  trust.  But  it  did  not,  of  itself, 
transfer  to  her  the  possession,  nor  the 
right  of  possession  ;  nor  constitute  a  legal 
title  in  her.  A  deed,  executed  and  put  on 
record  by  the  grantor,  does  not  pass  the 
title  without  some  further  act  of  delivery 
and  acceptance.  Maynard  v.  Maynard, 
10  Mass.  45R.  Samson  v.  Thornton,  .3 
Met.  27.5.  But  if  the  grantor  intend  that 
the  grantee  shall  receive  it  from  the  regis- 
ter, or  if  there  be  a  previous  agreement 
that  the  deed  when  niadeshall  be  so  deliv- 
ered at  the  registry,  it  will  l)e  effectual  as 
a  delivery.  Shaw  v.  Hayward,  7  Cush. 
170.  So  if  there  be  an  actual  trust,  and 
an  obligation  to  make  the  transfer  for  the 
security  of  that  trust,  the  continued  pos- 
session of  the  instrument  by  the  person 
who  executed  it,  being  also  its  proper  cus- 
todian for  the  cestui  que  trust,  is  consist- 
ent with  an  assignment  completed  by  de- 
livery ;  and  a  legal  delivery  to  pass  the 
title  will  be  inferred  from  very  slight  evi- 
dence. Moore  v.  Hazelton,  9  Allen,  102. 
But  there  must  he  delivery  or  some  equiv- 
alent act  with  intent  to  pass  the  title. 
Chase  v  Breed,  5  Gray,  440.  When  the  in- 
strument is  in  fulfilment  of  a  legal  obliga- 
tion, the  intent  may  be  inferred  from  that 
fact.    Perhaps  the  same  would  be   true  of 
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a  moral  obligation,  siicli  an  proviHion  for 
wife  or  cliilil.  Astreeii  v.  Flaiia,i;aii, :;  Ed  w. 
CI).  27't.  We  presume  tlie  deciKioii  in  Wit- 
zel  V.  Cliapiii,  'i  Bradf.  386,  cited  by  the 
plaintiff,  was  made  ui)od  some  considera- 
tions (if  tliis  nature.  That  decision  recog- 
nizes that  it  is  a  question  of  intent.  See 
also  Granaiac  v.  Arden,  10  .lohns.  20.3; 
(ioodrich  v.  Walker,  1  .Johns.  Cas.  L'.ll. 
Assniiiin;;' in  this  case  that  the  deposit  and 
declaration  of  trust  was  a  sufficienl  ajt  of 
delivery  to  pass  tne  title,  if  such  were  the 
intent,  we  thinit  the  facts  agreed  show 
clearly  tliat  snch  was  not  the  intent  of  the 
depositor.  On  the  contrary,  it  would  ap- 
pear that  it  was  the  intention  of  Knowles 
to  deposit  the  whole  money  as  his  own; 
and  that  the  form  of  deposit  was  adopted 
for  the  sole  purpose  of  evading  a  by-law 
of  the  bank  and  a  provision  of  tlie  stat- 
utes, limiting  the  amount  that  could  be 
received  from  any  one  depositor  to  one 
thousand  dollars. 

1.  The  plaintiff  contends  that  the  writ- 
ten declaration  of  trus-t  is  conclusive,  and 
objects  to  the  competency  of  evidence  to 
prove  the  facts  relied  on  in  defence;  first, 
because  it  violates  the  rule  excluding  pa- 
rol evidence  to  contradict  or  vary  the 
terms  of  a  written  instrument.  But  that 
is  ti  rule  which  applies  to  suits  upon  the 
insti'uinent  and  between  the  parties  to  it. 
1  <ireenl.Ev.§  279.  The  |)laintiff  is  no  par- 
ty to  the  contract  between  David  Knowles 
and  the  defendant.  She  could  maintain 
no  action  upon  it.  It  she  can  recover  at 
all.  it  is  because  the  money  belongs  to  her, 
and  the  trust,  being  a  mere  naked  trust 
for  her  benefit,  is  terminable  at  her  pleas- 
ure. The  contract  of  deposit  is  collateral 
to  her  title,  which  depends  upon  her  rela- 
tions with  David  Knowles.  As  to  her  and 
her  claim,  whether  upon  the  liank  or  up- 
on David  Kncwies,  the  contract  is  merely 
evidence  by  way  of  admission,  subject  to 
be  controlleii  by  any  competent  evidence 
as  to  tlie  actual  facts.  Jn  McCluskey  v. 
Provident  Institution  for  Savings,  10.3 
Mass.  :;oi),  a  deposit  in  the  plaintiff's  own 
name  was  controlled  by  proof  that  the 
money  deposited  belonged  in  fact  to  the 
estate  of  her  deceased  husband. 

2.  For  similar  reasons  the  plaintiff  can- 
not set  up,  as  an  estoppel  against  the  de- 
fendant or  against  David  Knowles.  the 
by-law  of  the  bank  providing  that  "any 
depositor  may   designate,  at   the  time   of 


making  the  deposit,  the  period  for  which 
he  is  desirous  that  the  same  shall  remain 
in  the  bank,  and  the  person  for  whose 
benefit  tlie  same  is  made;  and  such  depos- 
itor, and  his  legal  representative,  shall  be 
bound  by  such  conditions,  by  him  volun- 
tarily anne.xed  to  his  deposit.  "  She  is  a 
stranger  to  that  contract.  She  does  not 
claim  under  it  as  nis  legal  representative, 
but  by  a  superior  right,  of  which  the  con- 
tract is  the  evidence.  There  can  be  no  es- 
tofipel  where  there  is  no  muruality  or 
privity.  1  Greenl.  Ev.  §§  IM),  204,  211. 
Merriiield  v.  Parritt,  11  Cush.  .590,  .oOx. 
Sjirague  v.  Oakes,  19  Pick.  4."j.">,  4.5JS. 
U  orcestcr  v.  Green,  2  Pick.  42.").  Braintree 
V.  fliiigham,  IT  Mass.  4o2.  If,  ujjon  due 
presentation  of  the  book,  the  money  had 
been  paid  to  her,  this  provision  in  the  con- 
tract of  deposit  might  have  availed  the 
bank  as  a  defence  against  the  depositor 
or  his  legal  representatives.  But  it  can 
have  no  force  as  an  estoppel,  except  when 
so  set  up  by  the  bank. 

3.  Neitlier  can  the  plaintiff  avail  herself 
of  the  fact  that  the  alleged  purpose  of  Da- 
vid Knowles,  in  making  the  deposits  in 
the  form  he  did,  was  an  evasion  or  viola- 
tion of  law.  Whatever  effect  any  illegali- 
ty on  the  i)art  of  Knowles  might  have  up- 
on hisriijht  to  recover  against  the  bank, 
it  cannot  ot)?rate  to  confer  any  title  or  le- 
gal right  upon  the  plaintiff.  The  effect  of 
illegality  is  to  create  a  disability  to  sue, 
or  to  derive  any  legal  rightfrom  the  trans- 
action afl'ected  by  it.  The  plaintiff's  right 
to  recover  depends  upon  proof  of  an  intent 
to  make  an  absolute  gilft  of  this  money 
to  her.  The  defendant  is  not  precluded 
from  disproving  that  intent  because  the 
evidence  by  which  it  is  to  be  disproved 
tends  also  to  sliou-  an  irnlawtul  act  or 
purpose  in  a  transaction  between  the  de- 
fendant and  David  Knowles. 

We  have  not  considered  the  technical 
question  whether  any  action  could  be 
maintained  between  these  parties,  for 
money  so  deposited,  because  that  ques- 
tion seemed  to  be  waived  by  the  submis- 
sion upon  agreed  facts,  providing  for  a 
jiidgmentfor  the  plaintiff  if  the  court  shall 
be  of  oi)inion  that  she  "is  entitled  to  said 
funds. " 

Upon  the  facts  stated,  we  are  of  opinion 
that  she  is  not  so  entitled;  and,  accord- 
ing to  the  agreement,  the  plaintiff  is  to  be- 
come nonsnlt. 
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Supreme  Judicial   Court   of  Miissachusetts. 
Suffolli.    March  Term,  1816. 

Assumpsit  on  divers  special  counts,  to 
recover  the  difference  in  value  between  two 
casks  of  cloves,  alleged  to  be  sold  by 
sample  to  the  plaintiff,  and  the  cloves  act- 
ually delivered  iu  virttieof  thesale.  At  the 
trial,  v?hich  was  had  on  the  general  issue, 
before  the  chief  justice,  at  the  last  Novem- 
ber terra  in  this  county,  the  plaintiff  pro- 
duced a  bill  of  parcels  of  602  pounds  of 
cloves  at  one  dollar  fifty  cents  per  pound, 
on  which  payment  was  acknowledged  by 
the  defendant  to  have  been  received  in  the 
plaintiff's  note  payable  in  sixty  days. 
He  then  produced  a  witness,  who'testifled 
that  on  the  4th  of  January,  1814,  the  de- 
fendant came  to  the  plaintiff's  store,  with 
a  sample  of  clones  in  a  paper,  and  asked 
the  plaintiff  if  he  wished  to  purchase  some 
cloves.  The  witness  examined  the  sam- 
ple, and  found  the  cloves  to  be  of  the  best 
quality  of  Cuyeiinecloves;  and  the  defend- 
ant said,  at  a  subsequent  time,  that  the 
sample  he  showed  was  of  fair  cloves.  On 
the  same  day  that  the  purchase  was  made 
and  the  bill  of  parcels  given,  the  casks 
were  removed  to  the  plaintiff's  store,  the 
pricH  being  that  of  cloves  of  the  best  qual- 
ity. 

It  was  in  evidence,  that  the  sample  was 
not  taken  from  the  casks  sold,  but  from 
an  open  barrel,  out  of  which  those  casks 
had  been  filled,  they  not  being  before  quite 
full:  but  the  defendantdid  not  know  from 
whence  the  sample  came.  The  market 
price  of  this  article  having  fallen  imme- 
diately after  the  sale,  the  plaintiff  made 
no  attempt  to  sell  the  cloves;  and  the 
casks  were  not  opened,  until  May,  1815, 
when  there  being  some  application  for  the 
purchase  of  them,  they  were  opened,  and 
were  found  to  contain  a  mixture  of 
Cayenne  cloves  and  an  inferior  and  dis- 
tinct species  of  the  same  article,  the 
growth  of  the  East  Indies,  in  the  propor- 
tion of  one-third  of  the  latter,  which  was 
worth  from  a  fifth  to  a  quarter  less  than 
tlie  former.  Whether  the  casks  had  been 
0[)ened,  or  exposed,  or  mixed,  while  in 
possession  of  the  plaintiff,  were  questions 
duly  submitted  to  the  jury.  Before  insti- 
tuting this  suit,  and  after  the  defect  was 
discovered,  the  plaintiff  offered  to  return 
the  cloves,  but  the  offer  was  not  accepted. 
The  defendant  objected  to  the  admission 
of  any  evidence,  other  than  the  bill  of 
parcels,  (which  wan  of  cloves  generally 
without  designating  the  kind,)  to  prove 
that  any  distinct  species  or  quality  of  the 
article  was  sold.  But  the  objection  was 
overruled,  and  the  jury  were  instructed 
that,  although  no  fraud  was  proved  or 
suggested,  and  no  express  warranty,  other 
than  what  might  be  inferred  from  the  ex- 
hibition of  the  sample,  was  proved:  yet  if 
they  believed  from  the  evidence,  that  the 
purchase  was  made  upon  the  confidence 
that  the  whole  quantity  was  represented 
by  the  sample :  and  that  it  was  the  inten- 
tion of  the  defendant  so  to  represent  by 
exhibiting  the  sample;  and  that  the  ar- 
ticle, when    sold  and  delivered,  was  ma-j 


terially  different  in  quality  and  value  from 
that  which  was  shown  in  the  sample; 
they  ought  to  find  a  verdict  for  the  plain- 
tiff, and  assess  in  damages  the  difference 
in  value  at  the  time  of  the  sale.  The  jury 
returned  a  verdict  for  the  plaintiff,  hav- 
ing found  the  facts  specially  as  above 
stated,  and  having  also  found  that  there 
was  no  fraud  in  the  sale  on  the  part  of 
the  defendant.  The  defendant  excepted 
against  the  direction  of  the  judge,  and 
moved  for  a  new  trial  on  that  ground, 
and  also  on  account  of  the  admission  of 
parol  evidence  to  prove  the  contract. 

Davis,  Sol.  Gen.,  and  Thatcher,  for 
plaintiff.     Shaw,  for  defendant. 

PARKEK,  C.  J.,  delivered  the  opinion 
of  the  court.— The  first  point  taken  by  the 
defendant's  counsel  is,  that  parol  evidence 
was  admitted,  to  control  or  explain  the 
contract  in  writing,  which  subsisted  be- 
tween the  parties. 

The  objection  goes  upon  the  supr)osition 
that  a  common  bill  of  parcels,  given  upon 
or  after  the  purchase  of  goods,  is  evidence, 
and  the  only  proper  evidence  of  such  a 
contract.  But  it  is  not  so.  The  bargain 
is  usually  made  verbally,  and  without  any 
intention  that  it  shall  be  put  in  writing: 
and  the  bill  of  parcels  is  intended  only  to 
show  that  the  goods  have  been  purchased 
and  paid  for.  It  is  seldom  particular,  or 
descriptive  of  the  whole  contract  between 
the  |)arties.  But  if  it  were  not  so,  the 
paper  introduced  in  this  case  is  ambigu- 
ous with  respect  to  the  subject  of  the  bar- 
gain; and  the  ambiguity  is  latent,  so  that 
parol  evidence  may  be  admitted  to  ex- 
plain it.  li;  states  only  that  "2  casks  of 
cloves"  were  purchased:  leaving  it  uncer- 
tain what  kind  of  cloves,  of  which  it  ap- 
pears in  the  case  that  there  are  at  least 
two  kinds,  differing  materially  in  quality 
and  value.  We  think  this  objection  was 
properly  overruled. 

We  may  then  come  to  the  principal  ques- 
tion, viz.  Whether  theevidence  in  tliecause 
proved  a  contract  to  sell  cloves  of  a 
different  kind  from  those  which  were  de- 
livered. The  defendant  exhibited  a  sam- 
ple, by  which  the  plaintiff  purchased. 
Among  fair  dealers  there  could  be  no  ques- 
tion but  the  vendor  intended  to  represent 
that  the  article  sold  was  like  the  sample 
exhibited:  and  itvs'ould  be  to  be  lamented, 
if  the  law  should  refuse  its  aid  to  the 
partj',  who  had  been  deceived  in  a  pur- 
chase so  made. 

The  objection  is,  that  no  action  upon  a 
warranty  can  be  maintained,  unless  the 
warranty  is  express;  and  that  no  other 
action  can  be  maintained,  unless  there  be 
a  false  affirmation  respecting  the  quality 
of  the  article.  If  such  were  the  law,  it 
would  very  much  embarrass  the  opera- 
tions of  trade,  which  are  frequently  car- 
ried on  to  a  large  amount  by  samples  of 
the  articles  bought  and  sold. 

The  authorities  cited  by  the  defendant's 
counsel  have  been  carefully  looked  into; 
and  we  think  they  do  not  militate  with 
this  decision:  unless  it  be  the  case  of  the 
Bezoar  stone,i  which  we  think  would  not 

^  Ohandelor  vs.  Lopus,  Ore.  Jac.  4,  Dyer,  75. 
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now  be  received  as  law  in  England :  cer- 
tainly not  in  our  country.  Tlie  vendor 
sold  the  stone  as  and  for  a  bezoar  stone, 
to  one  unacquainted  with  such  articles, 
and  it  turned  out  to  be  of  inferior  value 
The  court  held  that  no  action  would  lie; 
and  some  of  the  judges  slated  that  even 
if  the  vendor  had  known  that  it  was  not 
a  bezoar,  and  it  had  been  so  alleged,  an 
action  could  not  be  maintained  with- 
out an  express  warranty. — The  other  case 
is  that  of  Parkinson  vs.  Lee.2  There  the 
hops  sold  were  of  the  same  kind  and  qual- 
ity as  the  sample:  but  there  was  an  un- 
known deterioration  by  fermentation, 
caused  by  the  grower  of  the  hops,  and 
not  by  the  vendor.  Hops  being  usually 
sold  in  pockets,  and  the  quality  ascer- 
tained by  sample,  it  was  held  that  the 
innocent  vendor  was  not  responsible  to 
the  vendee,  for  an  unknown  inherent  de- 
feet,  without  an  express  warranty.  That 
case  does  not  militate  with  our  opinion 
in  the  case  at  bar. 

The  fair  import  of  the  exhibition  of  a 
sample  is,  that  the  article  proposed  to  be 
sold  is  like  that  which  is  shown  as  a  par- 
cel of  the  article-  it  is  intended  to  save  the 
purchaser  the  trouble  of  examining  the 
whole  quantity.  It  certainly  means  as 
much  as  this,  "The  thing  I  offer  to  sell  is 
of  the  same  kind,  and  essentially  of  the 
same  quality,  as  the  specimen  I  give  you. " 
I  do  not  know  that  it  would  be  going  too 
far  to  say  that  it  amounts  to  a  declara- 
tion, that  it  is  equally  sound  and  good. 
But  it  is  not  necessary  to  go  so  far  in  the 
present  case;  and  we  are  not  disposed  to 
question  the  correctness  of  the  decision  in 
Parkinson  vs.  Lee. 

It  is  expressly  found  by  the  jury  in  the 
case  at  bar,  that  the  cloves  delivered  were 
different  in  kind  from  those  which  com- 
posed the  sample,  and  inferior  in  value,  not 
iron)  decay  or  exposure;  but  that  there  is 
a  specific  difference  in  the  respective  plants 
from  which  they  are  produced.  Surely  if 
a  man  were  to  exhibit  to  me  a  parcel  of 
hyson  tea  as  a  sample,  to  induce  me  to 
buy  a  chest,  and  I  should  pay  him  the 
price  of  hyson,  and  he  should  deliver  me 
a  chest  of  boliea  or  souchong;  I  might  re- 
cover the  difference  in  value,  if  he  should 
refuse  to  do  nie  justice,  although  he  did 
not  expressly  warrant  that  the  tea  in  the 
chest  was  the  same  as  that  in  the  sample. 
Indeed  the  exhibition  of  a  sample  must, 
in  all  fair  dealing,  stand  in  lieu  of  a  war- 
ranty or  affirmation.  It  is  a  silent,  sym- 
bolical warranty,  perfectly  understood  by 
the  parties,  and  adopted  and  used  for  the 
convenience  of  trade. 

The  cases  must  be  very  strong,  to  estab- 


'2  East,  314. 


lish  a  principle  so  unjust,  and  so  produc- 
tive of  distrust  and  jealousy  among 
traders,  as  that  contended  for  by  the  de- 
fendant's counsel.  For  what  purpose  is 
the  sample  exhibited,  unless  it  is  intended 
as  a  representative  of  the  thing  to  be 
sold?  What  would  an  honourable  mer- 
chant say  if,  when  he  took  from  a  mass 
of  sugar  or  coffee  a  small  parcel,  and  of- 
fered to  sell  by  it,  the  man  who  was  deal- 
ing with  him,  should  ask  him  if  it  was  a 
fair  sample,  and  call  upon  him  to  warrant 
it  so"?  Mercantile  honour  would  instantly 
take  the  alarm ;  and  if  such  questions 
should  become  necessary,  there  would  be 
no  need  of  that  honour,  which  happily  is 
now  general  and  almost  universally  relied 
upon.  That  there  is  not  au  unknown  and 
invisible  defect,  owing  to  natural  causes, 
or  to  previous  management  by  some  for- 
mer dealer,  he  may  not  be  presumed  to 
affirm  when  he  shows  the  sample;  and  as 
to  these  particulars  an  express  warranty 
may  be  required,  consistently  with  confi- 
dence in  the  fair  dealing  of  the  vendor. 
But  that  the  thing  is  the  same,  generically 
and  specifically,  as  that  which  he  shows 
for  it,  he  certainly  undertakes,  and  If  a 
different  thing  is  delivered,  he  does  not 
perform  his  contract,  and  must  pay  the 
difference,  or  receive  the  thing  back  and 
rescind  the  bargain,  if  it  is  offered  him. 

A  case  similar  to  this  in  principle  came 
before  me  two  or  three  years  ago  at  nisi 
prius.  An  advertisement  appeared  in  the 
papers,  which  was  published  by  a  very  re- 
spectable mercantile  house,  offering  for 
sale  good  Caraccas  cocoa.  The  plaintiff 
made  a  purchase  of  a  considerable  quan- 
tity', and  shipjied  it  to  Spain;  having  ex- 
amined it  at  the  store  before  he  purchased; 
but  he  did  not  know  the  difference  be- 
tween Caraccas  and  other  cocoa.  In  the 
market  to  which  he  shipped  it,  there  was 
a  considerable  difference  in  value,  in  favor 
of  the  Caraccas.  It  was  proved  that  the 
cocoa  was  of  the  growth  of  some  other 
place,  and  that  it  was  not  worth  so  much 
in  that  market.  I  held  that  the  advertise- 
ment was  equal  to  an  express  warranty; 
and  the  jury  gave  damages  accordingly. 
The  defendants  had  eminent  counsel,  and 
they  thought  of  saving  the  question;  but 
afterwards  abandoned  it,  and  suffered 
judgment  to  go.  Surely  if  a  sample  of 
Caraccas  cocoa  had  been  shown  to  the 
purchaser,  and  any  other  cocoa  had  been 
delivered  to  him,  the  case  would  not  have 
been  less  strong. 

We  are  all  decidedly  of  the  opinion,  that 
a  sale  by  sample  is  tantamount  to  an  ex- 
press warranty  that  the  sample  is  a  true 
representative  of  the  kind.  There  must 
therefore  be  entered  judgment  according 
to  the  verdict. 
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BEIDGFORD  v.  CROCIvER. 
(60  N.  Y.  627.) 

Court  of  Appeals  of  New  York.    Feb.  23, 

1875. 

Action  by  James  Bridgford  against 
Lemuel  L.  Crocker,  as  survivor  of  the  firm 
of  L.  Crocker  &  Co.,  to  recover  damages 
for  the  refusal  of  one  Pat  Gavin  to  receive 
certain  cattle  which  plaintiff  claimed  he 
had  purchased  as  agent  for  said  firm,  and 
to  recover  also  the  amount  of  a  chock 
drawn  by  said  firm  in  favor  of  Gavin,  and 
by  him  indorsed  to  plaintiff,  in  payment 
for  certain  other  cattle  delivered  by  plain- 
tiff to  said  Gavin,  and  received  by  him. 
Plaintiff  held  the  cattle  which  Gavin  had 
refused  to  receive  until  the  following 
spring,  when  he  sold  them  at  an  advanced 
price,  and  defendant  claims  the  benefit  of 
such  sale.  There  was  a  judgment  in  favor 
of  plaintiff,  and  defendant  appeals. 

E.  C.  Sprague,  for  appellant.  George 
Wadsworth,  for  respondent. 

GROVER,  J.  The  questions  raised  upon 
this  appeal  by  the  counsel  for  the  appel- 
lant arise  upon  the  defense  sought  to  be 
made  against  his  liability  to  the  plaintiff 
as  drawer  of  the  check  upon  which  the 
action  was  brought.  This  assumes  that  a 
prima  facie  liability  had  been  shown  by 
the  plaintiff.  The  case  shows  that  the 
check  in  suit  was  one  of  a  large  number 
made  by  the  drawers  in  the  spring  and 
summer  of  1867,  amounting  in  all  to  f50,- 
000,  payable  to  the  order  of  Gavin,  which 
during  the  spring  and  summer  were  de- 
livered by  the  drawers  to  Gavin,  upon  an 
agreement,  as  they  claimed,  that  hesbould 
use  them  in  the  west  in  the  purchase  of 
stock  by  him  for  the  drawers,  take  such 
stock  to  and  sell  it  in  Chicago,  and  remit 
the  proceeds  to  the  drawers  for  the  pay- 
ment of  the  checks,  and  that  he  should  re- 
ceive for  his  services  in  transacting  the 
business  a  portion  of  the  profits.  Evi- 
dence was  given  showing  that  the  check 
in  suit  was  indorsed  by  Gavin  to  the 
plaintiff,  in  payment  for  cattle  purchased 
of  him,  but  the  proof  tended  to,  and,  as 
the  trial  judge  held,  did  show,  that  the 
cattle  were  not  purchased  for  the  defend- 
ants pursuant  to  their  agreement  with 
Gavin,  but  for  Gavin  &  Kelly.  The  judge 
held  that  this  was  a  diversion  of  the  check 
by  Gavin  from  the  purpose  for  whii-h  it 
was  delivered  to  him  by  the  appellant; 
and  that  the  latter  was  not  liable  unless 
he  had  assented  to  such  use  of  the  check 
by  Gavin.  The  counsel  for  the  respondent 
insists  that,  if  the  proof  was  insufficient 
to  show  such  assent,  still  the  recovery 
thereon  should  be  sustained  upon  various 
other  grounds  suggested  by  him.  I  think 
it  unnecessary  to  determine  whether  the 
plaintiff  would  have  been  entitled  to  re- 
cover upon  any  of  them,  as  the  case  was 
tried  solely  upon  the  theory,  and  the  judge 
held,  that  the  plaintiff  could  only  recover 
by  showing  that  the  defendant  assented 
to  the  use  made  of  the  elieck  by  Gavin.  It 
is  impossible  to  see  what  further  proof 
affecting  the  other  questions  now  sought 
to  be  made  by  the  respondent  might  have 


been  given  by  the  defendant  had  the  rul- 
ing of  the  judge  been  otherwise.  The  only 
question  as  to  the  plaintiff's  right  to  re- 
cover upon  the  check  is,  I  think,  whether 
the  evidence  was  such  as  made  the  ques- 
tion whether  the  defendant  assented  to 
the  use  made  by  Gavin  of  the  check  one 
which  should  be  determined  by  the  jury, 
or  whether  the  court  should  have  directed 
a  verdict  thereon  for  the  defendant  upon 
this  question.  The  proof  of  the  plaintiff 
was  circumstantial;  that  of  the  defend- 
ant direct;  the  latter  consisting  of  the 
testimony  of  the  defendant  and  Gavin 
that  tlie  former  had  never  assented  to  or 
knew  of  any  use  made  of  any  of  the  checks 
by  Gavin,  other  than  as  provided  by  the 
agreement.  On  the  part  of  the  plaintiff  it 
appeared  that  the  defendant  reposed  un- 
limited confidence  in  Gavin;  that  he  deliv- 
ered to  him  this  large  amount  of  checks, 
and  intrusted  him  to  go  into  the  western 
states,  and  operate  with  them  in  the  pur- 
chase of  cattle,  sell  the  same,  and  with 
theproceedsprovidefor  the  paymentot  the 
checks;  that  Gavin,  months  before  indors- 
ing the  check  in  question  to  the  plaintiff, 
used  the  checks  of  the  defendant  to  pay 
for  cattle  purchased  by  him  for  himself  and 
Keli3'  to  a  large  amount:  that  the  defend- 
ant knew  that  these  checks  were  issued  by 
Gavin  from  their  presentment  to  the  draw- 
er for  payment,  some  of  which  were  paid, 
and  others  protested  for  nonpayment,  al- 
though ultimately  provided  for  by  Gavin. 
This  presented  a  question  for  the  jury  as 
to  whether,  after  the  lapse  of  months,  the 
defendant  had  made  inquiry  and  ascer- 
tained the  purposes  for  which  this  large 
amount  of  checks  had  been  used  by  Gavin. 
This  testimony  tends  to  show  that  he  had 
not,  but  it  is  opposed  to,  strong  proba- 
bility created  by  the  circumstances.  That 
a  man  should  furnish  to  another  $50,000 
of  his  checks  to  operate  under  such  an 
agreement  as  is  plain,  should  know  that 
the  checks,  to  a  large  amount,  were  being 
used,  and  that  his  credit  was  suffering  by 
permitting  some  of  them  to  go  to  protest, 
and  sh(>uld  not  for  months  make  any  in- 
quiry into  the  operations  of  his  agent,  or 
endeavor  to  ascertain  whether  the  busi- 
ness was  successful,  is  so  ifnprobable  that 
I  think  a  jury  fully  justified  in  not  credit- 
ing it.  It  is  obvious  that  the  defendant, 
if  he  inquired,  could  have  readily  ascer- 
tained the  purposes  for  which  the  checks 
had  been  used.  I  think  the  question  of  the 
assent  of  the  defendant  to  the  use  of  the 
checks  by  Gavin  to  pay  for  stock  pur- 
chased by  him  for  himself,  or  for  himself 
and  Kelly,  was  not  only  one  for  the  deter- 
mination of  the  jury,  but  that  the  verdict 
that  he  did  assent  to  such  use  was  cor- 
rect. A  man  ought  not  to  complain  of  a 
verdict  finding  that  he  paid  some  atten- 
tion to  his  important  interests,  having 
every  opportunity  aud  inducement  so  to 
do,  although  he  may  insist  that  he  did 
not.  Ondertheremarkable  conduct  of  the 
defendant,  as  he  claims  it  to  have  been, 
the  jury  might  have  thought  that  there 
was  some  understanding  between  him 
and  Gavin  that  the  stock  was  to  be  pur- 
chased for  the  defendant  in  case  money 
was  made  thereon,  and  in  that  event  the 
checks  given  in    payment  therefor  paid, 
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but  thatiacase  of  lossthe  purchaaeshould 
bo  regarded  as  made  for  some  one  else,  so 
as  to  evade  payment  of  such  checks. 

The  rule  of  damages  as  to  the  cattle  not 
taken  by  Gavin  of  the  plaintiff,  pursuant 
to  the  contract,  was  correct.  That  was 
that  the  plaintiff  was  entitled  to  recover 
upon  the  failure  of  Gavin  to  take  and  pay 
for  the  cattle,  as  required  by  his  contract, 
the  difference  between  the  contract  price 
and  the  then  market  value.  The  plaintiff 
had  a  right  to  tender  the  cattle,  and  sue 
Gavin  for  the  price  agreed  to  be  paid,  or 
he  could,  at  his  election,  keep  the  cattle  as 
bis, and  recoverhis  damages  forthebreuch 
the  difference  between  the  contract  price 
and  then  market  value.  Sedgw.  Dam.  (5th 
Ed.)  313,  and  cases  cited  in  note  3.  The 
plaintiff  in  the  present  case  chose  to  adopt 
the  latter  course,  and,  in  case  the  market 
fell  subsequently,  it  was  his  loss;  if  It  im- 
proved, it  was    his   ealn.    The  time  at 


which  the  damages  were  to  be  fixed,  when 
the  vendor,  as  in  the  present  case,  chooses 
to  retain  the  property,  is  that  fixed  for 
the  performance  of  the  contract.  Dustan 
V.  Andrew,  10  Bosw.  130.  So  far  as  it 
countenances  any  different  rule  in  this  re- 
spect, it  was  not  well  considered,  and  can- 
not be  regarded  as  law.  It  matters  not  to 
the  defendant  what  the  plaintiff  got  for 
the  cattle  six  months  or  any  other  time 
after  the  breach  of  the  contract  by  Gavin 
to  take  and  pay  for  them.  It  appears 
that  cattle  rose  in  the  market  after  this. 
This  was  the  good  fortune  of  the  plaintiff, 
of  which  the  defendant  cannot  avail  him- 
self. 

The  judgment  appealed  must  be  af- 
firmed. 

NOTE.  The  foregoing  is  Judge  GROVBR'S 
opinion  in  full.  The  report  in  60  N.  T.  627, 
gives  only  a  memorandum  of  the  decision. 
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BROOKS  V.  POWERS. 

(15  Mass.  244.) 

Supreme  Judicial  Court  of  Massacliusetts. 
Worcester.     Sept.  Term,  1818. 

Replevin  of  a  pair  of  oxen  and  other 
cattle,  attached  by  the  defendant,  a  con- 
stable, on  an  original  writ  against  one 
Stephen  Witt.  The  defendant  pleaded 
property  in  Witt,  traversed  the  property 
of  Brooks,  and  avowed  for  a  return.  The 
plaintiff  replied  property  in  himself,  upon 
which  issue  was  joined.  Upon  the  trial  of 
this  issue  before  Putnam,  J.,  it  appeared 
in  evidence  that  Witt,  during  the  years 
1816  and  1S17,  lived  on  a  farm  owned  by 
the  plaintiff,  who  had  leased  the  same  to 
Witt  for  those  years,  making  a  distinct 
lease  for  each  year,  commencing  on  the 
1st  of  April.  A  few  days  before  the  at- 
tachment by  the  defendant,  viz.  on  the 
14tb  of  April,  1817,  Witt  gave  to  the  plain- 
tiff a  bill  of  sale  of  the  cattle,  and  made  a 
delivery  of  them  on  the  farm,  in  payment 
of  a  part  of  the  rent  tor  the  preceding 
year,  and  of  the  whole  for  the  year  then 
ensuing;  except  the  sum  of  three  dollars, 
for  which  Witt  gave  his  note  to  the  plain- 
tiff. Witt  and  the  plaintiff  then  agreed, 
that  Witt  should  have  the  oxen,  to  carry 
on  the  work  of  the  farm  that  year,  for 
which  he  was  to  support  them  free  of  ex- 
pense to  theplamtiff:  and  it  was  further 
agreed  that  the  plaintiff  might  work  the 
oxen,  when  Witt  had  no  occasion  to  work 
them  on  the  farm  himself.  It  was  further 
agreed  that  Witt  should  pasture  the  other 
cattle  for  the  plaintiff,  for  which  he  was 
to  pay  the  customary  price.  The  cattle 
were  in  the  possession  of  Witt,  after  the 
sale,  in  pursuance  of  said  agreement,  un- 
til they  were  attached  as  aforesaid.  It 
was  likewise  proved  that  Witt,  at  the 
time  ol  the  sale  to  the  plaintiff,  was  the 
owner  and  in  actual  possession  of  the 
cattle,  of  a  part  of   which  he  had  been  the 


owner,  and  in  the  continued  possession, 
for  a  long  time  before  the  sale,  and  that 
the  plaintiff  had  never  \\a(\  the  property 
or  possession  thereof  before  the  sale.  The 
judge  charged  the  jury,  that  if  they  were 
satisfied  that  the  cattle  were  sold  and  de- 
livered in  the  manner  and  for  the  consid- 
eration stated,  the  circumstance  of  Witt's 
retaining  the  possession  of  them,  for  the 
purpose  of  pasturing  them,  and  of  the 
plaintiff's  permitting  him  to  use  the  oxen, 
would  not  be  conclusive  evidence  of  fraud, 
so  as  to  avoid  the  sale  as  to  creditors; 
but  was  one  of  the  circumstances,  which 
was  proper  to  be  submitted  to  the  jury, 
as  tending  to  prove  the  sale  fraudulent  as 
to  them;  and  that  if,  upon  considering 
the  whole  evidence,  they  should  believe 
the  sale  to  have  been  bona  lide  and  for  a 
good  consideration,  and  not  made  with 
a  view  to  defraud  creditors,  their  verdict 
should  be  for  the  plaintiff.  And  a  verdict 
being  so  returned,  the  defendant  filed  his 
exceptions  to  the  said  opinion  of  the 
judge. 

I.incoln,  for  plaintiff.  L.  Bigelow,  for 
defendant. 

BY  THE  COURT.  It  has  been  contend- 
ed in  *his  case,  that  the  possession  of  the 
vendor  of  personal  chattels,  after  the  sale, 
is  conclusive  evidence  in  favour  of  credit- 
ors, that  the  sale  was  fraudulent;  or 
rather  that  it  is  itself  a  fraud.  But  we 
are  all  of  opinion  that,  altnough  it  is  gen- 
erally evidence  of  the  strongest  kind,  it  is 
not  conclusive.  The  vendee  may,  not- 
withstanding, upon  proof  that  the  sale 
was  bona  fide  and  for  a  valuable  consid- 
eration; and  that  the  possession  of  the 
vendor,  after  such  sale,  was  in  pursuance 
of  some  agreement  not  inconsistent  with 
honesty  in  the  transaction;  hold  under 
his  purchase  against  creditors.  And  so  it 
has  been  often  decided  in  this  court,  as 
well  as  in  England.  Judgment  on  the 
verdict. 
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BROWN  et  a1.  v.  NORTHCUTT. 

GOODMAN  et  al.  v.   NORTHCUTT. 

(13  Pao.  Rep.  485,  14  Or.  529.) 

Supreme  Court  of  Oregon.  .  March,  1887. 

N.  B.  Knight  and  J.  A.  fitratton,  tor 
appellant.  Wm.  M.  Ramsey,  for  respond- 
ents. 

THAYER,  J.      The  main  facts  of  this 
case    are    as    follows:     In  January,   1880, 
certain  parties,  including  the  respondents 
and    appellant,  had    wheat    in    different 
amounts  on   storage   in    the    warehouse 
kept  by  one  S.  Harkleroad,  at  Gervais,  in 
Marion  county.    The  wheat  had  been  re- 
ceived by  Harkleroad   as   warehouseman, 
and  was  in  mass.    On  the  twenty-second 
of  January,    1880,   the    appellant  having 
made  arrangements  with  Allen   &  Lewis, 
of   Portland,  to  sell  to  them  the  wheat  he 
had  on  deposit  in  said  warehouse,  gave  an 
order  to   Harkleroad   to   ship   it   to  said 
Allen  &  Lewis,  and  at  the  same  time  con- 
tracted veith  Harkleroad    to  procure  for 
him  the  necessary  sacks  in  which  to  place 
it   for   shipment.      Harkleroad    engaged 
transportation  of  the  railroad  company 
for  the  wheat.    T'here  was  a  side  track  to 
his  warehouse, and  the  company  left  some 
cars  upon   it  to   receive   the  wheat.    Har- 
kleroad engaged  in  sacking  and  putting 
the   wheat  aboard    these  cars.    After  he 
had  sacked    up    some    1,333    bushels,  the 
greater  part   of  which  he  had  put  aboard 
the    said   cars,   he    stopped    sacking,  and 
sent  for  appellant,  who  lived   a   few  miles 
out  in   the  country  from  Gervais.     Appel- 
lant came  to  Gervais   on    the  evening   of 
the  thirtieth  of  said   month   of  January, 
and  was   then   informed    that    there   was 
not  sufficient  wheat  on    storage  in  said 
warehouse  to  pay  all  the  depositors   the 
amounts    they    had     respectively    stored 
with  Harkleroad.     A  conference  was   had 
between  Harkleroad   and  the  respondents 
and  appellant,  which  resulted  In   Harklo- 
road's  making  a  bill  of  sale  to  them  of  cer- 
tain effects,  including  the    wheat;  and  on 
the  following  day  they  (respondents  and 
appellant)  entered  into  a   written   agree- 
ment between    themselves,  of  which  the 
following  is   a   copy:    "Articles  of  agree- 
ment made  and  entered  into  by  and  be- 
tween  N.  Goodman,  S.  T.  Northcutt,  and 
S.  Brown,  of  Marion  county,  state  of  Ore- 
gon, on    this  thirty-first   day  of  January, 
1880,    as    follows,    to-wit:     Whereas,    S. 
Harkleroad   did,  on  the  thirtieth  day  of 
January,  1880,  make  a  bill  of  sale  and   de- 
liver to  the  above-named   parties  to   this 
agreement  all  his  personal  property,  con- 
sisting in  part  of  wheat  in  the  warehouse 
at  Gervais,  and  all  other    articles    men- 
tioned in  said  bill  of  sale,  for  the  purpose 
of  said  parties  converting  the  same  into 
money,  and   paying  themselves  pro  rata 
for    the    claims    the     said    parties    hold 
against  said   Harkleroad  on   account  of 
having    wheat    stored    in     his    (Harkle- 
road's)    warehouse  in  Gervais.    Each  one 
of  said  parties' claim  is  as  follows,  to-wit: 
J    Stevens,  per  S.  Brown,   702  31-60   bush- 
els' S.  T. Northcutt,  1,723  23-60  bushels;  N. 
Goodman,  788  bushels;  W.  McKee,   per  S. 
Brown,  10  49-60  bushels;  and  further  agree 


that,  as  soon  as  the  wheat  above  referred 
to  is  converted  into  money  or  divided, 
then  the  fund  arising  from  said  wheat,  as 
well  as  that  of  any  other  property  so  sold 
to  us,  shall  be  divided  pro  rata,  as  each 
claim  bears  to  the  whole  amount  claimed  ; 
and  we  further  agree  to  convert  all  said 
property,  real  and  personal,  into  money,, 
then  a  full  and  equal  division  pro  rata  to 
be  made,  and  all  business  to  be  settled  up 
as  soon  as  the  nature  of  the  business  will 
admit  of,  with  as  little  loss  to  us  as  pos- 
sible; and  it  is  further  understood  that 
the  shriveled  or  spring  wheat  in  said 
warehouse,  turned  over  to  us  by  said 
Harkleroad,  does  not  belong  to  the  par- 
ties to  this  agreement,— only  such  as  is 
left,  if  any,  after  the  parties  who  own  the 
same  have  taken  out  their  claims  on  said 
wheat.  Witness,  etc.  N.  Goodman.  S. 
T.  Northcutt.  S.Brown."  The  respond- 
ents and  appellant  were  the  principal 
owners  of  the  wheat  stored.  There  were,^ 
however,  three  parties  besides  those 
named  in  said  written  agreement  who 
also  had  wheat  stored  with  Harkleroad, 
viz.:  John  Wolford  &  Co.,  117.60  bushels; 
James  Broyles,  28  bushels;  and  Charles 
Barkhurst,  166.30  bushels,— subject  to  the 
general  deficiency.  The  following  is  a 
copy  of  the  bill  of  sale  referred  to  in  said 
agreement  above  set  out,  viz.:  "Know 
all  men  by  these  presents,  that  I,  Samuel 
Harkleroad,  of  Gervais.  Marion  county^ 
state  of  Oregon,  have  this  day  sold  to  N. 
Goodman,  S.  T.  Northcntt,  and  Samuel 
Brown,  and  delivered  to  them,  all  mj' 
right,  title,  and  interest  in  and  to  the  fol- 
lowing described  property,  to-wit,  for  the 
consideration  hereinafter  named:  All 
the  wheat  in  the  warehouse  which  the 
said  Harkleroad  has  been  controlling  dur- 
ing the  year  1879,  and  up  to  this  date, 
known  as  the  H,  Hewitt&  Co.  warehouse, 
in  Gervais,  and  also  all  sacks  in  said  ware- 
house, or  due  him  from  different  parties; 
also  all  book  accounts,  and  notes  duesaid 
Harkleroad  for  storage,  etc.;  1  pair 
platform  scales;  1  beam  scale;  1  pair 
trucks;  1  scoop-shovel,  and  some  belting; 
1  bay  horse  named  John;  1  sorrel  njare 
named  Nell;  1  Etna  mower;  some  buck- 
wheat screenings,  in  said  warehouse;  1 
set  double  harness;  1  sulky-plow  ;  1  Stand- 
ard organ, — for  the  consideration  of  the 
sum  of  $3,500,  the  receipt  of  which  is  here- 
by acknowledged.  Done  in  Gervais,  Ore- 
gon, tbis  thirtieth  day  of  January,  1880. 
S.  Harkleroad.  [L.  S.]"  After  said  bill 
of  sale  was  executed,  and  the  understand- 
ing had  in  reference  to  the  closing  out  of 
the  affair,  the  appellant  became  solicitous 
about  his  arrangement  with  Allen  & 
Lewis  to  sell  them  bis  wheat,  which  re- 
sulted in  an  agreement  between  him  and 
the  respondents  that  he  should  have  a 
sufficient  part  of  it,  at  one  dollar  a  bushel, 
to  fill  his  contract  with  Allen  &  Lewis. 
The  business  and  a.'^sets  of  said  Harkle- 
road were,  on  the  said  thirty-first  day  of 
January,  delivered  over  to  respondents 
and  appellant.  The  latter  says  in  his  tes- 
timony that  "the  next  day— that  is,  Sat- 
urday, the  31st— the  key  of  the  warehouse 
was  given  to  me,  I  went  over  to  the 
warehouse  lor  a  few  minutes,  and  c^me 
back  to  Mr.  Goodman's."    Then  he  went 
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and  received  the  property;  went  by  the 
warehouse;  told  the  men  that  had  been 
working  there  for  Harkleroad  that  he 
did  not  tliink  lie  could  do  any  work  in  the 
warehouse  tliat  day;  went  up  to  liarkle- 
road'  ,  and  was  luisy  until  noon  receivins 
the  property;  thinks  that  was  all  that 
was  done  that  day  between  Bri>wn,  Good- 
man, and  himseh';  thinks  the  agreement 
was  drawn  up  and  sijined  that  d^y,  tmd 
the  next  raornin,i;-,Siindaj',gotBonie  hands 
and  went  to  ^ork;  the  tirst  work  was  to 
sew  some  sacks  tliat  were  filled  when  he 
went  in,  and  load  a  car;  did  not  fill  any 
wlieat  to  load  the  car  out  of  the  bins ; 
there  was  a  car-load  already  filled  ;  that 
appellant  received  of  said  wlieat,  includ- 
ing that  which  was  at  the  time  aboard 
the  cars,  and  that  had  been  sacked  and 
left  in  the  warehouse,  l.fisj  bushels,  which 
he  delivered  to  Allen  &  Lewis  upon  his 
contract  with  them,  and  received  the 
price  thereof.  There  was  a  deficiency  of 
wheat  held  by  Harkleroad, at  thetime  ap- 
pellant gave  ttie  order  to  ship  his  wheat 
to  Allen  &  Lewis,  and  at  the  time  Harkle- 
road began  loading  the  cars,  amounting 
to  about  one-third  the  quantity  that  had 
been  stored  with  him  bj'  the  several  par- 
ties before  mentioned.  The  suit  was 
brought  to  adjust  the  matter,  and  t(j 
compel  the  appellant  to  account  for  the 
1,687  bushels  at  one  dollar  a  bushel,  the 
price  he  had  agreed  to  pay  therefor  if  the 
respondents  would  permit  him  to  ship  it 
upon  his  said  contract;  and  I  am  not 
able  to  discover  any  sufficient  reason 
why  he  should  not  be  required  to  do  so. 
It  is  true  that  the  bill  of  sale  and  the 
written  contract  between  the  parties  only 
specify  the  wheat  in  the  warcliouse;  but 
it  is  evident,  I  think,  that  tlie  parties  in- 
tended them  to  include  all  the  wheat 
Harkleroad  had  on  hand,  or  that  was  in 
the  cars,  or  ,that  had  been  sacked.  The 
written  agreement  shows  that,  ;:nd  the 
testimony  establishes  it  beyonil  any  ques- 
tion. It  is  claimed  upon  the  part  of  the 
appellant  that  all  the  wheat  that  had 
been  placed  in  the  cars  prior  to  the  time 
of  the  agi'eement  between  the  parties,  and 
all  that  had  lieen  sacked  and  left  in  the 
warehouse,  belonged  of  right  to  appel- 
lant; that  as  soon  as  it  was  segregated 
from  the  mass  of  wheat  it  became  his  in 
severalty;  and  that  he  did  not  know  at 
the  time  he  signed  the  contract  that  the 
i.'-'i'-V^  bnshels  had  l>een  s.-icked,  ;ind  the 
thf,  e  cars  loaded,  and  that  he  should, 
therefore,  be  entitletl  to  claim  that  wheat 
notwithstanding  he  had  agreed  to  receive 
it,  and  pay  to  respondents  a  dollar  a 
bushel  therefor.  IT  it  were  niatei-ial,  1  do 
not  think  appellant  could  estalilish  from 
the  testimony  ignorance  or  want  of 
knowledge  of  that  fact.  He  had  given  the 
order  to  ha ve  his  wheat  shipped  ;  was  at 
the  warehouse  on  the  morning  of  the  day 
the  contract  was  entered  into;  testified 
that  three  cars  were  then  loaded;  went 
the  next  day,  and  began  the  completion 
of  the  shipment  of  the  wheat;  and  on  the 
second  day  of  February  thereafter,  ac 
cording  to  the  testimony  of  Mr.  W.  T. 
Welch,  book-keeper  of  the  assignees,  re- 
spondents and  appellant,  the  amount  of 
the    wheat    received    by    appellant,    and 


shipped  to  Allen  &  Lewis,  was  charged 
lip  against  appellant  upon  the  books  of 
the  said  assignees,  under  the  direction  of 
the  last-named  parties,  and  apparently 
with  the  full  approval  of  all  of  them.  He 
certainly  had 'the  fullest  opportunity  to 
ascertain  before  signing  the  said  contract 
what  had  been  done  by  Harkleroad  in 
compliance  with  his  order. 

liut  what  does  it  signify  whether  he 
knew  it  or  not?  There  was  a  shortage  of 
wheat  in  the  warehouse  before  any  was 
taken  out  to  put  aboard  of  said  cars. 
i  There  was  only  about  two-thirds  enough 
I  to  pay  thede|)ositors,  including  the  appel- 
'  lant,  the  amounts  they  had  respectively 
stored  there;  and,  the  wheat  not  having 
iioen  kept  separate,  the  deficiency  or  loss, 
fi'om  whatever  circumstance  it  may  have 
occurred,  it  not  occasioned  by  the  fault  of 
any  of  them,  must  fall  upon  all  in  the 
proportion  which  the  amount  of  wheat 
each  had  deposited  bore  to  the  whole 
amount  deposited.  This  rule  is  based 
up(jn  a  maxim  that  all  courts  are  bound 
to  otiserve, — the  maxim  that  equality  is 
equity;  and  it  certainly  could  have  no 
better  foundation.  The  authorities  pro- 
duced at  the  hearing  by  the  respondents' 
counsel  show  that  it  has  been  recognized 
and  approved  by  courts  of  the  highest  au- 
:  thoritv.  See  Ceshing  v.  Breed,  14  Allen, 
;!SI);  Sexton  v.  Graham,  5'i  Iowa, 192,  193,4 
N.  W.  Rep.  1090;  Dows  v.  Erk&trone,3  Fed. 
'  Rep.  19,  20;  Dole  v.  Olmstead,  3()  111.  1.50. 

In  Cushing  V.  Breed,  supra,  the  court  held 
that  where  several  parties  had  stored  vari- 
ous parcels  of  grain  in  an  elevator,  and  it 
was  put  into  one  mass  according  to  usage 
to  which  they  must  have  been  deemed  to 
have  assented,  they  were  tenants  in  com- 
mon of  tile  grain,  and  that  each  was  enti- 
tled to  such  a  proportion  as  the  quantity 
placed  there  by  him  bore  to  the  whole 
mass;  and  in  Bole  v.  Olmstead,  supra, 
the  court  held  the  san:e  doctrine;  and 
held,  further,  that,  the  grain  being  thus 
owned  in  common,  the  several  owners 
were  compelled  to  sustain  any  loss  pro 
rata  which  might  occur  by  diminution, 
decay,  or  otherwise;  and  that,  where  the 
holder  of  a  receipt  had  received  the  full 
quantity,  or  a  larger  proportion  than  his 
ratable  share,  in  view  of  the  deficiency,  he 
would  be  bound  to  account  for  such  ex- 
cess received  by  him  according  to  his  pro- 
portion of  the  los.s.  This  is  undoubtedly 
the  correct  rule,  as  it  is  founded  uponconi- 
mon  justice. 

The  result  of  the  rule  is  simply  this:  A. 
puts  wheat  in  a  warehouse  for  storage. 
B.,  C,  and  others  severally  have  wheat 
there  for  the  same  purp.jse.  It  is  all  njin- 
gled  together  with  the  presumed  consent 
of  all  parties.  They  each  necessarily  own 
the  several  amounts  of  wheat  they  have 
there,  but  neither  can  identify  his  own. 
But  it  is  in  common,  and  if  a  lo.ss  occurs 
by  casualty,  or  the  warehouseman  wrong- 
fully abstracts  a  part  of  the  general  lot,  it 
must  necessarily  be borne.by  thedepositors 
pro  rata.  But,  to  render  A.  liable  to  eon- 
tribute  to  the  loss,  it  must  occur  after  he 
stored  his  wheat.  He  would  not  be  af- 
fected by  any  deficiency  which  occurred 
prior  to  his  deposit  of  his  vvheat.  Former 
deficiencies   would   have  to   be  borne  by 
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B.,  C,  and  others  who  had  wheat  there 
whon  it  occurred.  A.'s  nmount  of  wheat 
would  be  the  proportion  it  bore  to  the 
whole  amount  actually  in  store  when  he 
placed  his  there,  not  to  the  amount  it 
would  be  with  what  B.,  C,  and  others 
had  really  put  there.  Now,  when  the  ap- 
pellant gave  the  order  to  Harkleroad 
to  ship  his  wheat  to  Allen  &  Lewis,  he 
didnot  haveon8toragewithhiml,723  23-60 
bushels.  Assuming  that  the  deficiency 
amounted  to  one-third  of  the  whole  mass, 
he  only  had  1,148  and  a  traction  bushels 
there,  and  had  no  right  whatever  to  take 
more  than  that  from  the  warehouse. 
Any  attempt  upon  his  part  to  take  be- 
yond that  quantity  was  an  attempt  to 
take  wheat  which  did  not  belong  to  him, 
or  to  Harkleroad,  but  which  did  belong 
to  the  respondents  and  the  other  deposi- 
tors. The  diminution  of  the  general  lot  of 
wheat  in  the  warehouse,  one-third,  has 
diminished  his  quautity  one-third  also, 
and  left  him  only  the  owner  of  the  num- 
ber of  bushels  before  mentioned.  His  at- 
tempted shipment  of  his  wheat,  therefore, 
save  him  no  better  standing  or  further 
rights  in  the  premises  than  the  other  de- 
positors enjoyed,  although  it  were  sacked 
and  put  aboard  of  the  cars,  except  this: 
He  might,  when  he  came  to  Gervais  on 
the  said  thirtieth  day  of  January,  have 
elfccted  to  take  the  1,148  bushels,  but  it 
was  an  advantage  to  him  to  acccept  the 
assignment,  as  he  thereby  also  acquired 
an  Interest  in  the  scales,  horses,  and 
other  property  included  in  the  bill  of  sale 
from  Harkleroad. 

Some  suggestion  was  made  upon  the 
argument  that  the  law  favored  the  vigi- 
lant in  obtaining  their  rights.  To  a  cer- 
tain extent  that  is  correct.  The  law 
looks  with  disfavor  upon  a  party  who 
sleeps  upon  his  rights,  but  it  certainly 
does  not  commend  the  vigilance  of  a  party 
in  his  endeavt)rs  to  deprive  others  of  their 
rights.  The  vigilance  that  is  exercised  to 
get  others'  property  from  them  may  be 
tortious,  and  even  criminal.  1  cannot  see 
but  that  the  respondents  and  appellant 
acted  fairly  and  manly  in  their  attempted 
adjustment  of  the  matter.  The  respondents 
niaj'  have  been  ofHcious  in  having  Harkle- 
road quit  the  shipment  of  the  wheat  for 
appellant;  but  they  had  a  right  to  be 
Their  wheat  was  there  also.  A  deficiency 
had  occurred  in  the  amount  of  wheat  on 
hand.  There  was  not  enough  left  to  pay 
all  the  depositors  in  full,  and,  if  the  appel- 
lant were  permitted  to  take  out  the  full 
amount  he  had  placed  in  the  warehouse, 
their  loss  would  be  greater.  It  was  right, 
under  the  circumstances,  that  Harkleroad 
should  desist  from  shipping  the  wheat 
until  the  affair  could  be  arranged,  and  it 
could  not  have  been  arranged  in  any  bet- 
ter or  more  honorable  way  than  it  was. 
The  respondents  and  appellant  being  the 
principal  depositors  of  wheat,  all  that 
remained  on  hand,  and  all  the  other  prop- 
erty Harkleroad  had,  was  assigned  to 
them,  and  they  entered  into  the  written 
agreement  to  administer  upon  it.  Even 
if  the  appellant  had  obtained  a  legal  ad- 
vantage in  consequence  of  a  part  of  the 
wheat  having  been  sacked  and  delivered 
aboard  the  cars,  it  would  have  been  the 


merest  technical  advantage  imaginable, 
and  would  have  operated  inequitably  and 
unjustly.  I  think  a  court  should,  iu  any 
case,  require  the  clearest  proof  of  fraud 
or  imposition  before  relieving  a  party 
from  his  contract  in  order  that  he  miaht 
profit  by  an  unjust  advantage  the  law 
may  afford.  But,  as  before  stated,  the 
appellant  held  no  advantage  on  account 
of  the  segregation  of  the  wheat  sacked 
from  the  mass.  He  had  no  right  to  ac- 
ceptor remove  a  kernel  of  it  beyond  his  pro 
rata  portion,  and  that  was  awarded  to 
him  in  the  adjustment  by  the  terms  of  the 
written  agreement.  The  suit  was  brought 
to  enforce  that  agreement,  and  for  a  final 
accounting  between  the  parties  to  it. 
The  able  and  experienced  circuit  judge  has 
heard  the  case,  and  I  think  has  decided  it 
correctly  in  the  main.  There  is  a  discrep- 
ancy in  the  account  against  the  appel- 
lant arising  out  of  charging  him  the  full 
amount  of  storage  on  the  wheat  in  con- 
troversy. This  sum  should  have  been  de- 
ducted from  the  amount  of  appellant's 
wheat  on  storage  on  which  his  dividend  is 
declared.  The  decree  will  therefore  be 
modified  accordingly,  and  in  other  re- 
spects affirmed  ;  costs  of  appeal  to  be  paid 
out  of  the  funds  in  the  hands  of  assignees. 

LORD,  C.  J.,  (concurring.)  This  is  a 
case  of  bailment.  Upon  that  hypothesis, 
where  wheat  of  different  owners  has  been 
deposited  in  a  warehouse,  and  so  inter- 
mingled that  identification  of  separate 
ownership  is  lost,  the  depositors  of  such 
wheat  in  mass  are  tenants  in  common. 
But  the  title  of  the  depositors  or  the  own- 
ership of  such  wheat  has  not  been  de- 
stroyed by  the  intermixture;  the  deposi- 
tors have  simply  transferred  the  possession 
to  the  warehouseman,  and  he  holds  it  as 
their  agent,  and  subject  to  their  orders, 
for  a  delivery  of  the  possession.  In  such 
case,  the  wheat  is  a  common  fund  out  of 
which  each  depositor  is  to  be  restored  to 
his  possession,  or,  so  to  speak,  for  the  re- 
payment" of  each  owner's  wheat.  Any 
owner  or  depositor,  upon  the  payment  of 
charges  for  storage,  has  a  right  to  de- 
mand the  redelivery  of  his  wheat,  and  to 
be  restored  to  its  possession.  The  segre- 
gation of  the  wheat  from  the  bulk,  and 
thedelivery  of  it  to  the  owner  for  the  quan- 
tity of  wheat  to  which  he  is  entitled,  only 
puts  him  in  possession  of  his  own  prop- 
erty. The  effect  of  the  segregation  is  to 
identify  the  wheat  for  the  purpose  of  de- 
livering possession  of  it  to  the  owner. 
But  the  segregation  of  the  wheat,  by 
which  its  identity  is  restored  to  make  it 
available  for  a  delivery  of  possession  to 
the  owner,  always  proceeds  upon  the 
principle  that  the  warehouseman  is  in 
possession  of  the  wheat,  in  mass,  of  such 
depositors,  and  from  \vhich,  by  segrega- 
tion, he  identifies  the  wheat  of  nn  individ- 
ual owner,  and  restores  it  to  his  posses- 
sion. His  act  is  but  a  partitioning  of  the 
individual  quantity  from  the  mass  with 
which  it  has  been  intermingled,  and  must, 
of  necessity,  operate  upon  the  mass  of 
which  such  individual  quantity  consti- 
tutes a  part.  But,  being  a  part  of  such 
mass,  whatever  affects  or  diminishes  that 
mass  will  affect  or  diminish  proportion- 
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ally  all  the  parts  of  such  mass,  and  conse- 
quently such  individual  part  or  deposi- 
tor's quantity  of  such  mass.  When,  there- 
fore, by  reason  of  accident  or  other  cause, 
there  has  been  a  loss  or  diminution  of  the 
mass,  it  affects  ratably  the  quantities  to 
whicli  such  depositor  is  entitled  of  such 
mass,  reduces  the  gross  quantity  of  the 
wheat  in  the  possession  of  the  ware- 
houseman, and  proportionally  limits  his 
power  of  restoring  possession  to  them. 
His  possession  of  the  wheat  in  mass,  be- 
ing for  the  depositors,  is  affected  in  the 
same  degree  as  their  ownership  is  by  the 
loss  or  diminution.  His  possession  is 
still  of  a  mass,  but  of  a  diminished  mass, 
and  they  are  tenants  in  common  of  such 
diminished  mass.  His  power  to  restore 
possession  is  measured  by  the  quantity 
to  which  each  depositor  is  entitled  of  such 
diminished  mass;  and  this  is  the  ground 
of  division,  whether  the  warehouseman  is 
in  possession,  or  the  depositors  have 
taken  possession  of  such  mass.  The 
warehouseman  cannot  rightfully  give, 
nor  can  any  depositor  rightfully  take, 
possession  of  any  greater  quantity  than 
he  is  entitled  to,  based  upon  the  mass 
affected  by  the  loss  or  diminution.  If  the 
warehouseman   should  deliver  to  any  de- 


positor a  greater  quantity  than  he  would 
be  entitled  to,  from  such  residue, although 
the  proper  quantity  to  which  he  would 
have  been  entitled,  if  there  had  been  no 
loss  or  diminution,  it  would  be  a  wrong- 
ful taking,  as  well  as  a  wrongful  posses- 
sion, as  against  the  other  depositors,  for 
the  surplus  over  the  quantity  to  which 
he  would  have  a  right  of  such  residue. 
Analogous  to  the  principle  upon  which 
equity  acts,  where  several  parties  are  en- 
titled to  participate  in  a  common  fund, 
and  awards  a  distribution  upon  the 
maxim  that  "equality  is  equity,"  it  will 
treat  such  residue  as  a  common  fund,  to 
be  distributed  in  ratable  proportions 
among  the  depositors  entitled  to  partici- 
pate in  it.  Upon  this  principle,  as  dis- 
closed by  the  record,  the  decree  can  be 
sustained.  So  far  as  appears,  all  who 
have  a  right  to  participate  in  the  distri- 
bution have  been  made  parties.  In  such 
case,  the  remedy  in  equity  is  more  com- 
plete, and  certainly  would  avoid  a  mul- 
tiplicity of  suits.  It  acts  upon  the  col- 
lective rights  and  liabilities  of  the  parties, 
which  is  said  to  be  a  distinguishing  fea- 
ture of  the  equity  system,  and  awards  its 
distribution  upon  the  equitable  princi- 
ples of  the  maxim  cited. 
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BROWNE  et  al.  ».  HARE  et  al. 
(3  Hurl.  &  N.  484.) 

Exchequer  of  Pleas,   Trinity  Term.    June  12, 

1858. 

(4  Hurl.  &  N.  822.) 

Exchequer  Chamber,   Trinity  Vacation.     June 
23,  1859. 

Declaration.  That  defendants  agreed 
witli  tlie  plaintiffs  to  buy  of  them  a  cer- 
tain quantity,  to  wit,  ten  tuns,  of  the  best 
refined  rape  oil,  to  be  shipped  free  on 
board  at  Rotterdam  in  September,  1857, 
at  £48  158.  per  ton  ;  to  be  paid  for,  on  de- 
livery to  the  defer.danta  of  the  bills  of  lad- 
ing, by  bill  of  exchange  to  be  accepted  by 
the  defeiidants  payable  three  month.s  after 
date,  and  to  be  dated  on  the  day  of  ship- 
ment of  the  said  oil.  And  although  with- 
in tlie  month  of  September,  1N57,  the  plain- 
tiffs shipped  at  Rotterdam  a  certain  por- 
tion, to  wit,  five  tons,  of  the  best  refined 
rape  oil  free  on  board  a  certain  ship  called 
the  Sophie,  and  the  residue  thereof  free  on 
board  a  certain  other  ship,  and  delivered 
to  the  defendants  the  respective  bills  of 
lading  of  the  said  oil  duly  indorsed  to  the 
defendants;  and  although  the  plaintiffs 
performed  all  conditions  precedent,  and 
all  things  had  been  done  and  happened, 
and  all  time  had  elapsed,  to  entitle  the 
plaintiffs  to  have  the  naid  oil  paid  for  by 
bill  of  exchange  as  aforesaid,  and  to  main- 
tain this  action;  yet  the  defendants  made 
default  in  paying  for  the  said  portion  of 
the  said  oil  so  shipped  on  board  the  said 
ship  called  the  Sophie,  and  in  accepting  a 
bill  of  exchange  for  the  same.  There  was 
also  a  count  for  goods  bargained  and 
sold,  and  goods  sold  and  delivered. 

Pleas  to  first  count.  First,  that  defend- 
ants did  not  agree  with  plaintiffs  as  al- 
leged. Secondly,  that  the  plaintiffs  did 
not  ship  the  said  portion  of  the  oil  on 
board  the  ship  called  the  Sophie.  Thirdly, 
that  the  plaintiffs  did  not  deliver  to  the 
defendants  the  bill  of  lading  of  the  said 
portion  of  oil  shipped  on  board  theSophie, 
dulv  indorsed  to  the  defendants.  Fourth- 
ly, that  the  plaintiffs  were  not  ready  and 
willing  to  deliver  the  said  portion  of  oil 
shipped  on  board  the  Sophie,  or  the  bill  of 
ladingof  the  same  oil, to  thedefendants.in 
accordance  with  the  terms  of  the  said  agree- 
ment. Fifthly,  that  the  said  agreement 
was  for  the  sale  of  ten  tons  of  oil  gener- 
ally, and  not  of  any  specific  or  ascertained 
oil".  That  the  said  ship  called  the  Sophie 
was  a  general  ship,  and  was  not  a  ship 
chartered  bv  the  defendants  or  in  any 
way  appointed  or  denoted  by  them.  That 
the'  plaintiffs,  when  they  shipped  the  said 
portion  of  oil  on  board  the  Sophie,  took 
from  the  master  of  that  vessel  a  bill  of 
ladingof  the  said  oil,  making  it  deliver- 
able to  the  order  of  the  plaintiffs  or  their 
assigns,  and  not  otherwise.  That  before 
any  delivery  of  the  said  oil  to  the  defend- 
ants, and  before  any  indorsement  or  de- 
livery of  the  said  bill  of  lading,  or  of  any 
bill  of  lading  of  the  said  oil,  to  the  defend- 
ants the  said  ship  called  the  Sophie,  with 
the  said  oil  on  board,  was  totally  lost, 
and  the  said  oil  then  became  and  was 
without  any  neglect  or  default  of  the  de- 


fendants wholly  lost  and  destr(}yed. 
That  the  plaintiffs  never,  in  fact,  delivei-td 
or  offered  to  deliver,  nor  have  they  been 
rend.v  and  willing  to  deliver, the  saidoilto 
the  defendants;  nor  have  the  plaintiffs 
ever  delivered  or  offered  to  deliver,  or  been 
ready  and  willing  to  deliver,  the  said  bill 
of  lading  or  any  bill  of  lading  of  the  said 
oil  to  the  defendants  until  after  the  said 
oil  had  been  so  wholly  lost  and  destroyed 
as  aforesaid.  That  when  the  plaintiffs 
delivered  to  the  defendants  the  said  bill 
of  lading  of  the  said  oil  as  in  the  first 
count  mentioned,  the  plaintiffs  knew,  and 
the  defendants  did  not  know,  that  the 
said  ship  and  the  said  oil  had  been  so  lost 
and  destroyed  as  aforesaid.  Thai  the 
defendants  have  not  derived  any  benefit 
or  advantage  whatever  or  any  possibil- 
ity of  benefit  or  advantage  under  the 
said  agreement,  or  received  any  consider- 
ation or  value  whatever  for  the  liability 
sought  to  be  imposed  on  them  in  this  ac- 
tion by  the  plaintiffs.  To  second  count, 
never  indebted.     Issues  thereon. 

At  the  trial  before  Martin,  B.,  at  the 
London  sittings  after  Hilary  term,  the 
following  facts  appeared.  The  plaintiffs 
were  merchants  at  Rotterdam,  and  the 
defendants  merchants  at  Bristol.  On  the 
9th  of  April,  ].S57.  the  defendants  wrote 
the  following  letter  to  one  Goolden,  a 
broker  at  Bristol,  who  had  before  nego- 
tiated purchases  between  the  plaintiffs 
and  the  defendants:— "Messrs.  Browne  & 
Co.  may  send  us  20  tons  of  best  refined 
rape  oil  in  September  or  October  next,  at 
or  under  47s.  free  on  board."  Goolden  ac- 
cordingly communicated  with  the  plain- 
tiffs, and  the  defendants  afterwards  wrote 
to  them  that  they  might  go  as  high  as 
48s.  On  the  14th  the  defendants  wrote  to 
the  plaintiffs  about  the  purchase  of  some 
black  lead,  and  stated  that  they  had 
rather  that  the  plaintiffs  would  communi- 
cate with  them,  but  that  all  their  trans- 
actions in  oil  might  go  ou  through  Gool- 
den. After  some  further  correspondence 
between  the  parties,  a  contract  was 
made,  through  Goolden,  for  the  sale  by 
the  plaintiffs  to  the  defendants  of  twenty 
tons  of  the  best  refined  rape  oil,  ten  tons 
"to  be  shipped  free  on  board  at  Rotter- 
dam, September,  lS.o7,  at  £48  los.  per  ton, 
to  be  paid  for,  on  delivery  to  tlie  defend- 
ants of  the  bills  of  lading,  by  bill  of  ex- 
change to  be  accejjted,  by  the  defendants, 
payable  three  months  after  date,  and  to 
be  dated  on  the  day  of  shipment  of  the 
oil : "  the  ten  other  tons  were  to  be  shipped 
in  October  on  the  same  terms.  On  the  3d 
September  the  defendants  requested  the 
plaintiffs  to  send  part  of  the  oil  by  the 
first  vessel  from  Rotterdam,  which  wasthe 
Sophie.  On  the  7th  September  the  plain- 
tiffs wrote  to  Goolden,  who  informed  the 
defendants  on  the  9th,  that  five  tons  of  the 
oil  would  beshippedon  thefollowing  da.y. 
On  the  Sth  September,  the  plaintiffs 
shipped  on  board  the  Sophie,  which  was  a 
general  vessel  trading  from  Rotterdam  to 
Bristol,  five  tons  of  the  oil,  and  the  mas- 
ter signed  the  following  Ijill  of  lading: 
"Shipped  in  gOf)d  order  and  well  condi- 
tioned by  'i'hos.  Browne  and  Son  in  and 
upon  the  good  steamship  called  'The 
Sophie,'  whereof  is  master,  &c.,  and   now 
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Jjing  In  this  port  and  bound  for  Bristol, 
thirteen  caskw  of  oil,  marked  and  noni- 
tered  as  in  the  margin,  and  to  be  delivered 
in  tlje  lilie  good  order  and  well  coniii- 
tioned  at  the  aforesaid  port  of  Bristol 
)the  act  of  God,  the  Queen's  enemies,  lire, 
machinery,  tooilers,  steam,  and  all  and 
every  other  dangers  and  accidents  of  the 
»eas,  rivers,  and  steam  navigation  of 
wliat  nature  or  kind  soever  excepted,) 
Tinto  Rhit>pers'  oriJer  or  their  assigns,  he 
or  they  paying  freight  for  the  said  goods 
25s.  St.  vjer  ton,  Gr.  W,,  with  10s.  jn-image 
and  average  accustomed  and  disburse- 
ments as  in  the  margin.  In  witness,"  &c. 
On  the  same  day  the  plaintiffs  endor.sed 
the  bill  of  lading  as  follows: — "Deliver  the 
contents  to  the  order  of  Messrs.  Jno.  Hare 
&  Co.  l^hos.  Browne  &  Son."  The  plain- 
tiffs also  made  out  an  invoice  as  follows: 
—"Invoice  of  oil  shipped  on  board  'The 
Sophie,'  J.  Van  Knapon,for  Bristol,  by  or- 
fler  of  Mr.  S.  (ioolden  for  account  of 
Messrs.  .Ino.  Hare  &  Co.  there,  13  casks 
refd.  Rape  Oil,  weighing  nett  12235  in  Eng- 
land, @  £48  15s.  per  ton.  (fo.  B.)  £2ii6  os. 
Gd.  Rotterdam,  8th  Septr.,  1857.  Thos. 
Browne  &  Son."  {Then  followed  a  note 
of  weights.)  On  the  same  da.v  the  plain- 
tiffs enclosed  in  a  letter  toGoolden  the  bill 
of  lading,  invoice,  and  a  bill  of  exchange 
drawn  on  the  defendants  in  accordance 
with  the  contract.  On  the  night  of  the 
9th  the  Sophie  was  run  down  in  the  Bris- 
tol Channel,  and  the  oil  totally  lost.  The 
plaintiffs"  letter  of  the  Sth  arrived  at  Bris- 
tol on  the  afternoon  of  the  lOth,  in  due 
course  of  post,  but  after  business  hours. 
On  the  morning  of  the  11  th,  Goolden  left 
with  the  defendants  the  bill  of  lading,  in- 
voice, and  bill  of  exchange  for  their  accept- 
ance. At  that  timeheknewof  thelossof  the 
Sophie.  In  about  two  hours  the  defend- 
ants returned  to  GooUlen  the  documents 
which  he  left  with  them,  on  the  ground 
that  under  thecircumtances,  they  werenot 
liable  to  pay  for  the  oil.  The  other  five 
tonsarrived  on  the  2,sth  of  September,  and 
were  accepted  and  paid  for  by  the  defend- 
ants. 

The  learned  judge  was  of  opinion  that 
nnder  these  circumstances  the  plaintiffs 
were  entitled  to  recover;  and  the  jury 
found  a  verdict  for  them,  stating  that  in 
their  opinion,  according  to  mercantile 
nsage,  the  risk  of  the  loss  of  the  oil  was 
on  the  defendants.  Leave  was  then  re- 
served to  the  defendants  to  move  to  enter 
the  verdict  for  them. 

Hugli  Hill,  in  last  Easter  term,  obtained 
a  rule  nisi  accordingly,  against  which 
Butt  and  Prideaux  showed  cause  In  the 
same  term,  (May  6,  8.)  Hugh  Hill  and 
Raymond,  in  support  of  the  rule. 

The  learned  judges  having  differed  in 
opinion,  tlie  following  judgments  were  de- 
livered. 

BRAMWELL,  B.  I  am  of  opinion  that 
this  rule  should  be  made  absolute.  I  will 
first  consider  the  actual  case  independent 
of  the  pleadings.  The  plaintiffs  agreed  to 
sell  to  the  defendants,  and  the  defendants 
agreed  to  buy  of  the  plaintiffs,  a  quantity 
of  oil,  the  particular  parcel  not  lieing  as- 
certained,    lu    addition    to    selling,    the 


plaintiffs  were  to  ship  the  oil  free  on 
board  a  vessel  to  take  it  from  the  plain- 
tiffs to  the  defendants.  The  defendants 
were  to  pay  on  delivery  r)f  the  bills  of  lad- 
ing, by  bills  to  be  dated  on  the  day  of 
shipment  of  the  oil.  Oil  was  shijjped 
by  the  plaintiffs  to  the  extent  ol  aijuut 
twenty  tons.  Various  bills  of  lading  in 
sets  were  signed:  they  were  taken  deliv- 
erable to  the  plaintiffs'  order.  One  of  a 
set,  for  about  five  tons,  was  indorsed  by 
them  specially  to  the  defendants  (i.  e.  such 
an  indorsement  was  written  on  it)  and 
tendered  to  the  defendants,  but  before 
the  tender  the  ship  and  oil  were  lost  and 
destroyed.  The  plaintiffs,  however,  on 
the  7th  .September,  wrote  to  Goolden  to 
inform  the  defendants,  which  he  did  before 
the  loss  of  the  Sophie,  that  she  would 
bring  five  tons  of  refined  rape  oil  for  the 
defendants;  but  they  did  not  identify  or 
appropriate  any  particular  oil,  noreveu 
intimate  that  it  had  been  shipped,— jirob- 
ubly  it  had  not  been,  as  the  bill  of  ex- 
change is  dated  the  sth.  This  contract  is 
essentially  a  contract  for  the  supply  of 
unascertained  chattels,  and  I  think  it  is 
clear  law  that,  under  such  a  contract,  the 
seller  can  have  no  right  of  action  till  the 
seller  has  done  an  act  which,  by  the  agree- 
ment between  him  and  the  buyer,  is  to 
vest  the  property  in  the  buyer:  as,  by  de- 
livery to  him,  or  to  a  carrier  for  him,  of 
goods  corresponding  with  the  writing, 
or  till  the  seller  has  appropriated  or  of- 
fered to  appropriate  and  supply  to  the 
buyer  certain  chattels  which  correspond 
with  the  contract.  See  Blackburn  on 
Contract  of  Sale,  pt.  2,  c.  1.  Have  either 
of  these  things  taken  place  here?  I  think 
not.  An  appropriation  in  the  seller's  own 
mind,  a  nsere  intent  to  appropriate,— a 
matter  which  the  seller  can  suppress  or 
undo  at  pleasure,— will  not  suffice.  If  he 
offers  to  appropriate  particular  articles, 
and  the  buyer  withoutcause  refuses  them, 
a  right  of  action  for  not  accepting  vests; 
but  unless  there  is  an  appropriation  of- 
fered, and  accepted  or  renised,  there  is  no 
cause  of  action.  I  do  not  understand 
there  is  any  doubt  on  the  law :  then  it  re- 
mains to  examine  the  facts.  I  think  it 
immaterial,  but  the  Soi)hie  was  selected 
by  the  plaintiffs,  not  by  the  defendants. 
If  she  had  been  the  defendants' ship,  and 
the  oil  had  been  [lut  on  board  it,  as  it 
might  have  been  delivered  to  a  wagon, 
that  would  have  been  a  delivery  to  the  de- 
fendants, assuming  the  oil  corresponded 
with  the  contract.  So  the  Sophie  being 
as  it  were  a  carrier's  ship,  the  oil  might 
have  been  put  on  board,  as  a  parcel  to 
be  carried  by  land  may  be  given  to  a  com- 
mon carrier,  so  as  to  vest  the  property  in 
the  consignee  and  be  a  delivery  or  not, 
according  to  the  right  of  lien.  So  if, 
after  the  shipment,  bills  of  lading  had  been 
taken  in  the  defendant's  name,  or  if  taken 
in  the  plaintiffs' name  they  liad  been  in- 
dorsed and  delivered  to  the  defendants 
while  the  goods  were  in  existence,  I  think 
that  would  have  been  a  compliance  with 
the  contract;  because,  even  assuming  the 
property  is  to  be  in  the  buyer  from  the 
time  of  shipment,  and  that  the  seller  is  the 
buyer's  agent  to  ship,  still  I  think  he  may 
e,viii!cl.sa_thiii_agenct  in    his  own  name, 
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anO  that  it  is  no  more  necessary  he  should 
take  the  bill  of  lading  in  the  buyer's  name 
than  it  is  that  he  should  say  at  the  mo- 
ment of  shipment,  "These  are  the  buyer's 
goods,  I  ship  on  his  account."  In  such  a 
case  his  tender  of  the  bill  of  lading,  prop- 
erly indorsed  to  the  buyer,  may  well  be 
taken  to  show  he  was  acting  as  tlie  buy- 
er's agent  in  the  shipment,  and  conse- 
quently that  he,  in  efl'ect,  shipped  the 
goods  for  him.  But  if  the  seller  had  the 
right,  as  long  as  the  goods  were  in  exist- 
ence, to  say  that  he  had  done  nothing  to 
vest  the  property  in  the  buyer,  that  he 
never  offered  to  appropriate  them,  surely 
it  was  too  late  for  him  to  do  so  after  the 
goods  were  lost.  Then  had  lie  done  any- 
thing to  vest  the  property,  had  he  deliv- 
ered, had  he  offered  to  appropriate  this 
oil  while  it  was  in  existence?  If  so,  when? 
At  tire  moment  of  shipment?  Clearly  not. 
How  could  it  be?  The  ship  was  not  the 
defendants";  the  oil  was  pnt  on  beard 
with  no  notice  that  it  was  for  the  defend- 
ants; other  oil  was  pnt  with  it;  and  it 
was  in  the  power  of  the  plaintiffs  to  ap- 
propriate to  the  defendants  such  part,  or 
no  part,  of  the  whole,  a.s  they  pleased. 
The  cases  referred  to  below  clearly  show 
there  was  no  delivery.  Was  it,  then, 
when  tlie  plaintiffs  took  the  bill  of  lad- 
ing? Clearly  not.  When  they  indorsed 
it?  I  say,  as  clearly  not,  for  there  was 
nothing  to  prevent  their  erasing  that  in- 
dorsement, or  destroying  or  suppressing 
that  bill  of  lading,  and  indorsing  another. 
Then  was  the  property  so  vested  or  ap- 
propriated by  tlie  bill  of  lading  so  in- 
dorsed being  sent  to  Ooolden?  That  de- 
pends on  wliether  Goolden  was  in  any 
way  the  agent  of  the  defendants,  and 
otherwise  the  case  is  as  though  the  sellers 
had  themselves  brought  the  bill  of  lading 
to  Bristol:  they  retained  their  power 
over  it  as  long  as  their  agent,  held  it. 
Then  I  am  of  opinion  Goolden  was  in  no 
way  defendants'  agent.  It  is  said  the 
sellers  intended  this  oil  for  the  defendants. 
1  doubt  it  not;  but  intention  is  imma- 
terial till  it  manifests  itself  in  an  act.  If  a 
man  intends  to  buy,  and  says  so  to  the 
intended  seller,  and  he  intends  to  sell,  and 
says  so  to  the  intended  buyer,  there  is  a 
contract  of  sale;  and  so  there  would  be 
if  neither  had  the  intention.  If  there  is  a 
contract  of  sale,  and  the  seller  intends  to 
appropriate  a  particular  chattel  in  fulfill- 
ment of  it,  and  the  buyer  intends  to  ac- 
cept, and  accepts,  the  property  vests  in 
him;  and  so  it  would  had  there  been  no 
such  intention.  If  the  buyer  refuses,  and 
the  chattel  corresponds  with  the  contract, 
the  vendor  has  a  right  of  action,  not  be- 
causeof  his  intention,  but  of  his  offer.  An 
intention  not  communicated  to  the  buyer 
is  immaterial.  Telling  it  to  an  indifferent 
person  is  no  more  than  though  he  had 
noted  it  in  his  memorandum  book,  which 
is  no  more  than  though  it  existed  solely  in 
his  own  mind. 

If  the  case  is  tried  by  the  pleadings.  I 
come  to  the  same  conclusion.  Either  the 
shipment  was  to  bo  for  the  defendants  at 
the  time  of  shipment,  or  it  was  to  be  ap- 
propriated to  them  afterwards.  In  the 
former  case  the  declaration  must  he  taken 
to  allege  such  a  shipment,  and  the  second 


plea  is  an  answer.  On  the  latter  vitw, 
the  delivery  of  the  bill  of  lading  must  be 
taken  to  be  a  delivery  while  the  oil  was 
capable  of  appropriation,  and  then  the 
fourth  plea  meets  the  case.  Anyhow  the 
fifth  plea  is  proved, for  the  allegation  that 
the  plaintiffs  knew  the  oil  was  lost,  and 
the  defendants  did  not,  is  immaterial,— of 
course  if  that  plea  is  bad,  it  is  not  proved, 
as  those  allegations  are  not. 

This  opinion  is  warranted  by  the  au- 
thorities. If  no  property  vested  in  the  de- 
fendants while  the  goods  were  in  esse,  it 
remained  in  the  plaintiffs,  and  they  must 
bear  the  loss.  The  following  authorities 
show  that  no  property  did  vest:  Turner 
V.  The  Liverpool  Docks;i  EUershaw  v. 
Magniac,2  where  there  is  the  expression  in 
the  judgment,  "Though  the  goods  might 
have  been  purchased  with  the  intention 
they  should  be  delivered  to  EUershaw, 
that  intention  was  never  executed;" 
Mitchel  V.  Ede;3  Van  Casteel  v.  Booker.* 
No  doubt  in  some  of  those  cases  the  word 
"intention"  is  used,  but  it  means  "inten- 
tion indicated."  In  the  judgment  in  Tur- 
ner v.  The  Liverpool  Docks  it  is  said: 
"The  question  really  is  whether  any  and 
what  effect  is  to  be  given  to  the  terms  of 
the  bill  of  lading;  for  if  by  those  terms 
they  reserved  to  themselves  the  dominion 
over  the  cotton,  it  would  not  pass  to  the 
assignees.  And  in  this  case  it  was  well 
argued  by  Mr.  Raymond,  that  had  the 
I-osition  of  the  parties  been  reversed  the 
defendants  could  not  successfully  have 
said,  "You  took  the  bill  of  lading  in  your 
own  name,  but  you  intended  it  for  us." 
Hut  Wait  V.  BakerS  seems  to  me  in  point, 
and  the  reasoning  of  Baron  Parke  deci- 
sive. Nay,  it  is  stronger  than  the  present 
case,  for  there  it  is  manifest  Lethbridge 
had  intended  the  barley  for  the  defendant, 
and  had  told  him  so;  but  having  done  an 
act  which  retained  the  property  in  him- 
self, and  there  being  no  unqualified  tender, 
it  was  held  not  to  pass  to  the  vendees. 
In  conclusion,  I  say  there  was  no  delivery 
of  the  goods,  because  the  only  thing  that 
could  be  called  a  delivery  was  the  ship- 
ment, and  that  was  nime;  tor  the  same 
reason  there  was  no  bargain  and  sale, 
which  supposes  the  goods  are  ascertained; 
and  tl)ere  was,  for  the  same  reason,  no 
offer  to  supply  by  delivery  on  board,  and 
no  offer  subsequent. 

POLLOCK,  C.  B.  I  have  to  deliver  the 
judgment  of  my  Brother  MARTIN,  my 
Brother  CHANNELL,  and  myself. 

Tl  e  declaration  contained  several 
counts.  The  first  stated  that  the  defend- 
ants agreed  with  the  plaintiffs  to  buy  of 
them  ten  tons  of  best  refined  rape  oil  to 
be  shipped  free  on  hoard  at  Rotterdam  in 
September,  1S57,  at  £48  15s.  per  ton;  to  be 
paid  for  on  delivery  to  defendants  of  the 
bill  of  lading,  by  bill  to  be  accepted  by  de- 
fendants at  three  months  after  date,  to 
be  dated  on  the  day  of  shipment  of  the  oil. 
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The  count  containeil  the  necessary  aver- 
ments of  |)eiforinunce,  an(j  stated  as  a 
bread)  the  nooacceptance  of  the  hill. 

There  were  counts  for  goods  bargained 
and  sold  and  goods  sold  and  delivered. 
The  pittas  denied  liability,  and  there  was 
a  Special  plea  which  raised  the  same  de- 
fence. 

At  .the  trial  at  Guildhall  before  my 
Brother  Martin,  the  facts  proved  were 
these:' — The  plaintiffs  were  merchants  at 
Kotterdam  and  the  defendants  merchants 
at  Bristol,  and  through  Mr.  Goolden,  a 
lirol^er  at  Bristol,  they  had  made  the  c(jn- 
tract  of  sale  in  the  terms  stated  in  theHrat 
count.  On  the  8th  September,  the  plain- 
tiffs (having  Jn  the  previous  day  advised 
that  the  shipment  would  le  made) 
shipped  on  board  a  steamer  (a  general 
ship),  trading  between  Rotterdam  and 
Bristol,  Hve  tons,  parcel  of  the  ten  tons 
agreed  to  be  .'jold  by  the  contract,  and  re- 
ceived a  bill  of  lading  made  out  deliverable 
"To  the  shippor'.s  order."  On  the  same 
day  they  indorsed  it  specially  to  the  de- 
fendants, and  enclosed  it  and  an  invoice 
and  a  billof  pxchangedra  wn  inaccordance 
with  the  contract  to  Mr.  Goolden,  to  be 
delivered  to  the  defendants  and  their  ac- 
cept;xnce  to  the  bill  obtained.  The  letter 
arrived  at  Bristol  on  the  afternoon  of  the 
10th,  in  due  course  of  post,  but  after  busi- 
ness hours.  On  the  morning  of  tlie  11th 
Mr.  Goolden  took  all  the  documents,  viz., 
the  bill  of  lading,  the  invoice,  and  the  bill 
of  e.\change,  and  delivered  them  to  one  of 
the  defendants.  He  then  knew,  and  the 
fact  was,  that  on  the  night  of  the  9th  the 
steamer  in  which  the  oil  was,  was  run 
down  in  the  Bristol  Channel  and  the  oil 
totally  lost.  In  about  two  hours  the  de- 
fendants returned  the  documents,  and  in- 
sisted that  under  the  circumstances  they 
were  not  bound  to  accept  the  bill  or  pay 
for  the  oil.  The  action  was  bought  npon 
the  12th  December,  and  the  jury  found  a 
verdict  for  the  plaintiffs,  and  stated  that 
in  their  opinion,  according  to  mercantile 
usage,  the  risk  of  the  loss  of  the  oil  was 
upon  the  defendants.  My  Brother  Mar- 
tin gave  leave  to  move  to  enter  a  verdict 
for  them.  A  rule  was  obtained  for  this 
purpose,  and  it  has  been  argued.  The 
objectKin  made  on  their  behalf  was  that 
the  oil  was  not  delivered  "free  on  board" 
within  the  true  meaning  of  the  contract, 
because  the  bill  of  lading  was  made  out 
deliverable  to  "  the  shipper's  order,"  and 
that  therefore  the  plaintiffs  had  the  con- 
trol over  the  oil,  and  the  contract  for  the 
carriage  with  theraasterand  owner  of  the 
steamer  was  made  with  them.  Several 
cases  were  cited  on  behalf  of  the  defend- 
ants. Wait  V.  Baker,  Turner  v.  Liverpool 
Docks,  Van  (!asteel  v.  Booker,  and  some 
others.  We  think  they  are  all  clearly  dis- 
tinguishable. 

If,  at  the  time  the  oil  was  snipped  at 
Rotterdam,  the  plaintiffs  had  intended  to 
continue  their  ownership,  and  had  taken 
the  bill  of  lading  in  the  terms  in  which  it 
was  made  for  the  purpose  of  continuing 
the  ownership  and  exercising  dominion 
over  the  oil,  they  would  in  our  opinion 
have  broken  their  contract  to  ship  the  oil 
"free  on  board,"  and  the  property  wonld 
not  have  passed  to  the  defendants;  but  If 


when  they  shipped  the  oil  they  intended 
to  perftvrrn  their  contract  and  deliver  it 
"free  on  board  "for  the  defendants,  wo 
think  they  did  perform  it,  and  the  prop- 
erty in  the  oil  pa.ssed  from  them  to  the 
defendants.  If,  when  the  bill  of  lading  was 
njade  out,  they  of  purpose  and  design  had 
the  oil  made  deliverable  to  "shipper's  or- 
der" for  an  advantage  and  benellt  to 
themselves,  it  would  be  a  different  cahe; 
but  if  they  had  no  object  in  the  matter,— 
and  they  clearly  had  none,  for  upon  the 
same  day  they  indorsed  it  specially  to  the 
defendants,  and  transmitted  it  to  Bristol, 
—we  think  it  is  exactly  the  same  thing  as 
if  the  bill  of  lading  had  originally  been 
made  out  deliverable  to  the  defendants. 

It  was  said  that  so  long  a.s  the  bill  of 
lading  was  in  the  hands  of  the  plaintiffs 
or  of  their  agent  Jlr.  Goolden,  they  had 
the  control  over  the  oil,  and  no  doubt  they 
had  to  a  certain  extent,  but  they  would 
have  had  precisely  the  same  control 
whether  the  bill  of  lading  was  made  out 
deliverable  to  the  defendants  or  to  the 
plaintiffs'  order,  and  indorsed  by  them  to 
the  defendants.  It  is  clear  that  it  was  in- 
tended by  the  contract  that  the  plaintiffs 
should  have  this  control,  for  the  delivery 
of  the  bill  of  lading  to  and  the  acceptance 
by  the  defendants  of  the  bill  of  exchange 
were  to  he  contemporaneous  acts,  and 
the  plaintiffs  or  their  agent  were  not 
bound  to  deliver  the  bill  of  lading  until 
they  received  the  acceptance. 

In  all  the  cases  cited  on  behalf  of  the  de- 
fendants the  bills  of  lading  were  designed- 
ly and  of  purpose  made  out  to  shipper's 
order  to  prevent  the  property  passing,  and 
enable  the  vendor  to  retain  the  possession 
and  control  of  the  goods.  This  distin- 
guishes them  from  the  present  case.  As 
to  the  contract  In  the  bill  of  lading  being 
originally  made  with  the  plaintiffs,  we  do 
not  think  it  at  all  affects  the  terms  as  to 
the  shipment  "free  on  board,"  and  espe- 
cially since  the  statute  18  &  19  Vict.  c.  Ill, 
which  transfers  the  contract  of  the  bill  of 
lading  to  the  indorsees. 

In  our  opinion,  therefore,  the  law  coin- 
cides with  the  view  taken  by  the  jury,  and 
the  plaintiffs  are  entitled  to  recover  upon 
the  special  count.  We  also  think  they 
are  entitled  to  recover  upon  the  count  for 
goods  sold  and  delivered,  for  ufion  the  de- 
livery on  board  the  general  ship,  we  con- 
sider the  property  vested  in  the  defend- 
ants, and  that  thei'efore  this  count  is 
maintainable. 

It  was  said  that  the  defendants  could 
not  insure  the  oil.  This  is  not  so  in  fact, 
for  by  a  letter  of  the  7th,  which  was  com- 
municated to  them  on  the  9th,  they  were 
informed  that  the  shipment  would  take 
place  on  the  following  day  ;  but  whether 
they  had  the  opportunity  to  insure  or  not 
is  immaterial  to  the  present  question, 
which  depends  upon  the  law  as  to  con- 
tracts a-ud  the  transfer  of  property  to  a 
vendee  upon  a  sale. 

(4  Hurl.  &  N.  822.) 

This  was  an  appeal  against  the  decision 
of  the  court  of  exchequer  in  discharging  a 
rule  to  set  aside  the  verdict  found  for  the 
plaintiffs   and   enter  it  tor  the  defendants, 
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pursuant  to  leave  reserved  at  the  trial. 
The  pleadings  and  material  facts  of  the 
case  are  f'llly  stated  in  the  report  of  the 
casi^  in  the  court  below,  (3  H.  &  N   4S4.) 

Before  ERLB,  WILLIAMS,  CROWDER, 
CROMPTON.  WILLES,  and  HILL,  JJ. 

Ra.vmoDd  argued  for  the  appellants  ( the 
defendants)  in  last  Easter  vacation.  Pri- 
deaux,  (Butt  with  him,)  for  the  plaintiffs, 
(May  18.)  Raymond,  in  reply . 

The  judgment  of  the  court  was  now  de- 
3ivered  by 

ERLE,  J.  In  this  case  we  are  of  opin- 
ion that  the  judgment  of  tlie  court  below 
should  be  affirmed. 

The  contract  was  for  the  purchase  of 
unascertained  goods,  and  the  question 
has  been,  when  the  property  passed.  For 
the  answer  the  contract  must  be  resorted 
to;  and  under  that  we  think  the  property 
passed  when  the  goods  were  placed  "free 
on  board,"  in  performance  of  the  con- 
tract. 

In  this  class  of  cases  the  passing  of  the 
property  may  depend,  according  to  the 
contract,  either  on  mutual  consent  of 
both  parties,  or  on  the  act  of  the  vendor 
communicated  to  the  purchaser,  or  on  the 
act  of  the  vendor  alone. 

Here  it  passed  by   the  act  of  the  vendor 


alone.  If  the  bill  of  lading  had  made  the 
goods  "  to  be  delivered  to  the  order  of  the 
consignee,"  the  passing  of  the  property 
would  be  clear.  The  bill  of  ladine  made 
them  "to  be  delivered  to  tlu' order  of  tlie 
consignor, "  and  he  indorsed  it  to  the  or- 
der of  the  consignee,  and  sent  it  to  his 
agent  for  the  consignee.  Thus  the  real 
question  has  been  on  the  intention  with 
which  the  bill  of  lading  was  taken  in  this 
form;  whether  the  consignor  shipped  the 
goods  in  performance  of  his  contract  to 
place  them  "free  on  board,"  or  for  the 
purpose  of  retaining  a  control  over  them 
and  continuing  to  be  owner,  contrary  to 
the  contract,  as  in  the  case  of  V.'ait  v. 
Baker, 8  and,  as  is  explained  in  Turner  v. 
The  Trustees  of  the  Liverpool  Docks ''^  and 
Van  Castcel  v.  Booker. §  The  questioTi 
was  one  of  fact,  and  must  be  taken  to 
have  been  disposed  of  at  the  trial;  the 
only  question  before  the  court  below  or 
before  us  being,  whether  the  mode  of  tak- 
ing the  bill  of  lading  necessarily  prevented 
the  property  from  passing.  In  our  opin- 
ion it  did  not,  under  the  circumstances, 
and  therefore  the  judgment  must  be  af- 
firmed.    Judgment  affirmed. 

'  2  Kxch.  1. 
'  6  Exch.  543. 
»2  Exch.  691. 
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BROWNFIELD  et  al.   v.   JOHNSON  et   al. 

(18  Atl.  Rep.  543.  128  Pa.  St.  251.) 
Supreme  Court  of  Pennsylvania.    Oct.  7,  1889. 

Error  to  court  of  common  pleas,  Philadel- 
phia county. 

];efore  Green,  Clark,  Williams,  Mc- 
CoLLUM  and  Mitchell,  JJ 

M.  Hampton  Todd,  for  plaintiffs  in  error. 
Jolin  G.  Johnson,  for  defendants  in  error. 

Clark,  J.  A  complete  understanding  of 
the  rules  of  law  governing  this  case  involves 
a  brief  statement  of  the  material  facts:  On 
tlie  2d  day  of  December,  1886,  Brown  field  & 
Co.,  the  defendants,  gave  an  order  to  Law- 
rence Johnson  &  Co.,  to  purchase  for  them  in 
Brazil  300  bags  best  quality  of  new  Brazil 
nuts,  of  the  first  receipts,  payment  to  be  made 
in  ciish  on  arrival,  or  by  GO-day  note,  etc.,  at  the 
defendants'  option,  the  plaintiffs  to  cable  price 
at  the  time  of  shipment.  On  the  same  day 
the  plaintiffs  replied,  stating  that  Brazil  nuts 
were  not  bouglit  by  the  b;ig,  but  by  hectoli- 
tres, a  measure  which  in  past  years  averaged 
from  100  to  120  pounds;  that  the  nuts  came 
in  bulk  in  the  steamer,  and  the  defendants 
would  have  to  furnish  the  bags  on  arrival  in 
New  York;  and  as  "the  outturn  of  the  meas- 
ure is  uncertain"  they  proposed  to  order  450 
hectolitres,  etc.  To  this  the  defendants  re- 
plied by  telephone:  "Order  400  hectolitres, 
and  buy  only  the  very  best  nuts  obtainable." 
The  plaintiffs  placed  the  order  in  the  hands 
of  their  correspondents.  La  Roque,  Da  Costa 
&  Co.,  Para,  Brazil,  wlio  undertook  the  pur- 
chase, and  on  the  9th  of  February  following 
advised  the  plaintiffs  of  shipment  per  steamer 
Portuence,  upon  board  of  which  were  nearly 
6,000  liectolitres  of  Brazil  nuts  for  other  par- 
ties. Of  this  sliipraent,  and  of  the  price,  no- 
tice was  on  the  same  day  given  to  the  defend- 
ants. L^pon  the  arrival  of  the  Portuence  in 
New  York,  Lawrence  Johnson  &  Co.  handed 
to  the  defendants  a  delivery  order  for  400 
hectolitres  of  Brazil  nuts  In  bulk,  in  separate 
hold,  on  board  the  Portuence,  with  copy  of 
original  invoice,  and  the  plaintiffs'  bill, 
amounting  to  $3,441.18.  The  invoice  was 
for  312  hectolitres  at  15,150  reis  each,  and  88 
hectolitres  at  14,000  reis  each;  showing  that 
the  nuts  had  been  originally  purchased  in 
two  separate  lots,  and  at  different  prices. 
The  defendants,  witli  the  delivery  order  in 
their  possession,  proceeded  to  New  i'ork,  ;md 
went  on  board  the  Portuence,  where  they 
found  one  consignment  of  nuts  in  the  niime 
of  Brownfield  &  Co.,  but  the  plaintiff's  store- 
keeper informed  them  that  the  400  hectolitres 
in  question  were  embraced  in  a  consignment 
of  582  hectolitres  of  Brazil  nuts,  in  separate 
hold,  in  the  name  of  the  plaintiffs.  The  de- 
fendants thereupon  refused  to  receive  any 
portion  of  these  nuts  as  an  execution  of  their 
order.  The  plaintiffs  tendered  to  the  defend- 
ants the  whole  582  liectolitres  or  400  hectoli- 
tres thereof,  at  their  option,  at  the  invoiced 
prices;  which  tender,  in  either  alternative, 


the  defendants  declined  to  accept.  The  plain- 
tiffs afterwards  tendered  400  hectolitres  at 
the  average  price,  which  the  defendants  also 
declined.  Subsequently  the  plaintiffs  sepa- 
rated the  400  hectolitres  from  tlie  lot,  and 
notified  the  defendants  of  their  weight,  but 
the  defendants  absolutely  declined  to  accept 
the  nuts  on  any  of  the  several  propositions 
made  by  the  plaintiffs.  The  582  hectolitres 
were  made, up  of  two  lots, — one  of  312  hec- 
tolitres, invoiced  at  15,150  reis;  the  other  of 
270  hectolitres,  invoiced  at  14,000  reis;  88 
hectolitres  of  the  latter  were  invoiced  to  the 
defendants,  and  the  residue,  being  182  hec- 
tolitres, to  Lawrence  Johnson  &  Co.,  for  ac- 
count of  La  Roque,  Da  Costa:  &  Co.,  who,  it 
is  said,  according  to  the  method  of  dealing  in 
Brazil,  in  order  to  get  88  hectolitres  to  fill 
the  order,  were  obliged  to  buy  a  larger  lot. 
That  all  parties  acted  in  good  faith  is  a  fact 
found  by  the  jury,  and  the  case  turns  upon 
the  question  whether  the  defendants'  order 
was  properly  and  legally  executed. 

If  the  purchase  had  been  of  400  hectolitres 
only,  shipped  in  separate  hold,  there  could  be 
no  question  as  to  the  defendants'  liability  for 
the  price.  What,  then,  was  the  effect  of 
placing  the  182  hectolitres  in  tlie  same  hold 
with  the 400  invoiced  to  the  defendants?  It 
may  be  conceded  as  a  general  rule  that,  as 
between  vendor  and  vendee,  when  it  is  sought 
to  compel  a  party  to  pay  for  goods  which  he 
hae  refused  to  accept,  there  can  be  no  recov- 
ery unless  the  order  has  been  strictly  and  lit- 
erally fullilled.  The  buyer  is  entitled  to  re- 
fuse the  whole  of  the  goods  tendered  if  they 
exceed  the  quantity  agreed,  and  the  vendor 
has  no  right  to  insist  upon  the  buyer's  ac- 
ceptance of  all,  or  upon  the  buyer's  selecting 
out  of  a  larger  qunntity  delivered.  Benj. 
Sales.  §  1030.  To  the  same  effect  are  the 
cases  cited  by  the  plaintiffs  in  error.  With 
relerence  to  quantity,  Jiowever,  the  rule  is 
less  rigid  where  goods  are  ordered  from  a  cor- 
respondent who  is  agent  for  buying  them, 
(Ireland  v.  Livingston,  L.  R.  2  Q.  B.  99;  36 
Law  J.  Q.  B.  50;  L.  H.5  H.L.  395;)  for  the  rela- 
tion of  vendor  and  vendee  which  finally  results 
is  preceded  by  the  relation  of  principal  and 
agent,  and  the  agent  in  such  a  transaction  is 
necessarily  invested  with  some  degree  of  dis- 
cretion in  making  the  purchase.  See,  also, 
Johnston  v.  Kershaw,  L.  R.  2  Exeli.  82,  36 
Law  J.  Excli.  44,  and  Jefferson  v.  Querner, 
30  Law  T.  (N.  S.)  867.  It  must  be  conceded, 
however,  that  the  purchase  and  tender  of  582 
hectolitres,  upon  an  order  for  400,  would  in- 
volve a  wider  discretion  than  would  be  allow- 
able under  the  special  facts  of  this  case,  even 
as  between  principal  and  agent.  In  this  case, 
however,  the  plaintiff's  correspondent  pur- 
chased for  and  invoiced  to  the  defendants  400 
hectolitres  only,  and  that  quantity  was  ten- 
dered. The  remaining  182  hectolitres  were 
not  invoiced  to  the  defendants,  altliough  the 
plaintiffs  proposed  that  the  defendants  might 
have  them  if  they  chose  to  take  them.  The 
400  hectolitres  of  nuts  unquestionably  became 
the   property  of   the  defendants   when  pur- 
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chased  in  Bra>,il,  f"r  tliey  were  piircliiised  up- 
on their  order.  By  force  of  that  order  tlie 
plaintiffs  became  tlie  dcfendatits'  agent,  with 
authority  to  constitute  an  agent  in  Para  for 
its  execution;  and  the  nuts  were  bouglit  in 
Virtue  of  tlie  authority  thus  conferred. 

Tlie  only  question,  tlierefore,  would  seem 
to  be  upon  the  i-iipct  of  the  shipping  of  the 
■whole  lot  of  ri82  hectolitres  in  one  hold. 
It  was  shown  that  this  was  the  usual  meth- 
od of  shipping,  especially  when  the  orders 
were  small.  There  was  no  effort  to  es- 
tablish a  custom  of  this  kind,  but  simply 
to  show  that  this  was  ilie  usual  and  ordinary 
method  pursued  in  the  shipping  tiatlc  The 
defendants  had  a  riglit  to  suppose  these  goods 
would  be  shipped  in  tlie  usual  manner,  unless 
they  directed  otherwise,  and  that,  although  in- 
termingled with  others  in  the  forward  hold  of 
the  vessel  for  transportation,  they  would  be 
separated  at  the  place  of  delivery.  The  nuts 
in  question  were  of  the  same  quality;  they 
were  bought  at  different  prices,  but  the  evi- 
dence is  clear  that  they  were  of  uniform  qual- 
ity. The  weight  of  American  authority  sup- 
ports the  proposition  that,  when  pi'operty  is 
sold  to  be  taken  out  of  a  specilic  mass  of  uni- 
form quality,  title  will  pass  at  once  upon  the 
making  of  the  contract,  if  such  appears  to  be 
the  intent.  Oil  in  a  tank  and  grain  in  an  el- 
evator may  serve  as  illustrations  of  this  rule. 
"Where,  however,  the  property  sold  is  part  of 
a  mass  made  up  of  units  of  unequal  quality 
or  value,  such  as  cattle  in  a  herd,  selection  is 
essential  to  the  execution  of  the  contract,  and 
of  course  the  rule  cannot  apply.  Benj.  Sales, 
477-531,  and  cases  there  cited.  The  storage 
of  oil  in  tanks  and  of  grain  in  elevators,  al- 
though not  univei  sal,  is  the  usual  and  ordi- 
nary means  employed  by  large  dealers  in 
those  commodities;  and,  while  no  custom  of 
that  kind,  technically  speaking,  could  be  es- 
tablished, the  usage  of  the  trade  and  general 
course  of  business  in  this  country  is  well 
known.  In  view  of  the  necessities  which 
grow  out  of  such  usage  the  American  courts 
have  departed  from  the  rule  adhered  to  in 
England,  and  have  recognized  a  rule  for  the 
delivery  of  this  class  of  property  more  in  con- 


formity with  the  commercial  usages  of  the 
country.  A  distinction  is  made  between 
those  cases  wlierj  the  ai;t  of  separation  is 
burdensome  and  expensive,  or  involves  se- 
lection, and  those  where  thearticle  is  uniform 
in  bnlk,  and  the  act  of  separation  throws  no 
additional  burden  on  the  buyer.  In  the  lat- 
ter class  of  cases  a  tender  of  too  much,  from 
which  the  buyer  is  to  take  the  proper  quan- 
tity, is  a  good  delivery.  Id.  1030,  note.  See, 
also,  Kimberly  v.  Patchin,  19  N.  Y.  030; 
Hutchison  V.  Com.,  82  Pa.  St.  472;  Wilkin- 
son V.  Slewart,  85  Pa.  St.  255;  Jiretz  v.  Diehl, 
117  Pa.  St.  589,  11  Atl.  Hep.  S'.iO. 

The  case  at  bar  bears  no  analogy  whatever 
to  Stevenson  v.  Burgin,  49  Pa.  St.  44,  for  all 
that  is  decided  by  that  case  is  that,  in  a  con- 
tract for  a  fixed  quantity  of  merchandise  to  be 
delivered  on  boaid  a  vessel,  the  purchaser  is 
not  bound  to  accept  and  pay  for  a  larger  quan- 
tity. The  principle  has  no  application  to 
the  evidence  in  this  case.  The  case  at  bar 
beais  a  closer  analogy  to  Lockhart  v.  Bonsall, 
77  Pa.  St.  53.  In  that  case  a  tender  of  5,000 
barrels  of  oil  was  made  by  Lockhart  to  Bon- 
sall out  of  a  bulk  of  5,981  barrels,  contained 
in  118  bulk  cars.  As  it  was  the  duty  of 
Bonsall  to  pump  the  oil  from  the  car:?  into  the 
tanks  of  the  Anchor  works,  which  had  been 
designated  as  the  place  of  delivery,  it  .was  held 
that  Lockhart  was  not  bound  to  set  apart  the 
precise  quantity  named  in  the  contract  before 
offering  to  deliver.  So,  here,  the  measuring 
of  the  nuts,  and  their  removal  from  tlYe  ves- 
sel, was  the  work  of  the  defendants,  and  as 
the  article  was  uniform  in  bulk,  selection-was 
of  no  consequence,  nor  was  the  act  in  any 
sense  burdensome  or  expensive;  for,  assum- 
ing that  the  whole  bulk  was  to  be  measured,' 
yet  the  expense  attached  to  the  w  hole,  and  each 
part-owner  was  liable  to  share  it. 

We  are  of  opinion  that,  when  the  nuts 
were  delivered  on  board  the  Portuence  at 
Para,  the  title  to  400-582  of  the  bulk  belonged 
to  the  defendants,  and  that  upon  the  arrival 
of  the  vessel  at  New  York  the  tender  of  the 
582  hectolitres  from  which  the  defendants 
were  invited  to  take  their  share  was  a  good 
delivery.     The  judgment  is  affirmed. 
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BUFFINGTON  et  al.  v.  GERRISH  et  al. 

(15  Mass.  156.) 

Supreme  Judicial  Court  of  Massachusetts. 
Cumberland  and  Oxford.    May  Term,  1818. 

Replevin  for  two  pipes  of  brandv  and 
enndry  other  articlew  of  mei-cliandisse.  Tlie 
defendants  pleaded  property  in  oneEzekiel 
Walker,  traversiuK  tlie  property  of  tlie 
plaintiffs,  and  issue  was  joined  on  tlie 
traverse.  At  tlie  trial  of  this  issue  before 
Wilde  J.  at  the  last  October  terrain  this 
county,  it  was  admitted  by  the  plaintiffs, 
that  the  articles  in  question  were  sold  by 
them  to  Walker,  and  that  his  notes  for 
the  stipulated  price  were  received  by  them, 
payable  in  two  and  four  months  from  the 
<3ate:  but  they  contended  that  the  sale 
was  void,  on  the  ground  of  fraud  and  de- 
<;eption  practised  npon  them  by  Walker. 
It  was  in  evidence  that  Walker  was  an  in- 
habitant of  Portland,  and  in  April  J816 
applied  to  theplaintiffs, merchants  in  Bos- 
ton, til  whom  he  was  a  stranger,  for  the 
purchase  of  goods;  and  that  he  represent- 
ed himself  as  a  merchant  engaged  largely 
in  business,  liaving  one  store  in  Portland 
and  another  in  the  country,  and  of  un- 
doubted ability  to  pay.— Tlie  plaintiffs 
then  wished  for  the  recommendation  of 
some  <>ne  known  to  them,  and  Walker  re- 
ferred them  to  a  Mr. McLellan.a  merchant 
in  Boston,  for  information;  of  whom, 
however,  for  some  reason  which  did  not 
appear,  the  plaintiffs  made  no  inquiry: 
but  confiding  In  the  representations  made 
by  Walker,  completed  the  sale,  and  deliv- 
ered the  goods.  Whereupon  Walker  im- 
mediately transported  them  to  Portland, 
where  they  were  attached  bj'  the  defend- 
ants, being  deputy-sheriffs  of  this  county, 
at  the  suit  of  divers  creditors  of  Walker, 
to  whom  he  had  been  indebted  for  several 
years.  The  plaintiffs  then  proved  that 
the  representations  made  by  Walker  were 
falseand  fraudulent:  that  he  had  no  store 
in  Portland,  although  hn  had  one  there  a 
number  of  years  ago  but  soon  failed,  and 
had  since  been  wholly  without  visible 
property  or  credit,  and  deeply  involved  in 
debt.  The  plaintiffs  finding  that  they  had 
been  imposed  upon  by  Walker,  pursued 
him  to   Portland,  where   they  found   the 


goods  in  question,  which  had  been  at- 
tached by  the  defendants,  as  above  stated  ; 
whereu|ion  they  commenced  this  suit. 
The  judge  instructed  the  jury  that,  if  they 
should  be  of  opinion,  that  the  sale  of  the 
goods  was  effected  by  the  fraudulent  mis- 
representations and  deception  of  Walker, 
it  would  be  sufficient  to  render  the  sale 
void  ;  and  that  it  might  be  avoided  by  the 
plaintiffs,  notwithstanding  the  attach- 
ments of  the  bona  fidecreditors  of  Walker, 
without  notice  of  the  fraud  :  and  the  jury 
returned  tlieir  verdict  for  the  plaintiffs  ac- 
cordingly. It  the  said  directions  to  the 
jury  were,  in  the  opinion  of  the  whole 
court,  substantially  correct,  judgment 
was  to  be  rendered  upon  the  verdict; 
otherwise  the  plaintiffs  were  to  become 
nonsuit. 

Mellen  and  Todd, for  defendants.  Long- 
fellow, for  plaintiffs. 

PER  ('URIAM.  Itisnotnecessaryin this 
case  to  consider,  whether  the  property 
could  be  reclaimed  by  the  plaintiffs,  out 
of  the  hands  of  a  bona  fide  purchaser,  ig- 
norant of  the  fraud,  by  which  Walker  ob- 
tained possession.  As  the  possession  of 
the  goods  by  Walker,  with  the  appear- 
ance of  ownership,  was  with  the  consent 
of  the  plaintiffs,  it  is  probable  such  sale 
would  be  held  good. 

The  case  here  is  very  different.  The 
plaintiffs  endeavour  to  recover  their  mer- 
chandize, as  soon  as  the  fraud  practised 
upon  them  is  discovered.  It  never  had 
become  the  property  of  Walker,  and  the 
right  of  the  plaintiffs  to  reclaim  it  against 
him  is  indisputable.  He  had  done  no  act, 
by  which  any  of  his  creditors  had  been 
deceived  with  respect  to  this  property;  for 
their  debts  all  existed  before  he  acquired 
the  possession.  They  claim  title  to  It  aa 
his,  not  as  their  property  :  yet  they  can- 
not, under  the  circumstances  proved,  and 
the  fact  of  fraud  found  by  the  jury,  estab- 
lish it  as  his.  They  are  in  the  same  condi- 
tion, as  to  their  debts,  they  were  in  before 
the  commission  of  the  fraud;  and  they 
ought  not  to  reap  the  fruits  of  it,  no 
credit  having  been  given  on  account  ot 
this  property. 

Judgment  on  the  verdict. 
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BULWINKLE  et  al.  v.  CRAMER  et  al. 

(3  S.  E.  Rep.  7TG,  27  S.  C.  376.) 

Supreaie  Court  of  South  Caroliiia.    Oct.  14, 
1887. 

Appeal  from  common  pleas  circnit  court, 
CliarleHton  county;  Kersliaw,  Judge. 

Haynt)  &  Fiekeii,  for  appellant.     Simons 
&  Cappelmann,  opposed. 

McGOWAN,    J.      Tills    was    an     action 
against   the  defendants  Cramer  «:  Blohme 
for   $1,13S.70,  damages   Kustained   upon   a 
lot  of  shelled  corn  in  sacks  purchased  from 
thorn    by   the   plaintiffs   on   May    17,  1SN4. 
The  tollo wing  writing  v\as  oFtered    as    the 
written  contract  of  the  |)arties: 
"May  17th.     Sold  H.  IJulwiukle  &   Co.— 
5,0t)(J  Bu.  mixed  sacked  corn  @71Mc. 
l.UOO    "         "  "  "       "   si)i^. 

"Sclioonershipment,  [layabje  on  arrival. 
No  wharfage. 

[Signed]  "Cramer  &  Blohme." 

At  the  time  the  purchase  was  made,  the 
corn  was  not  in  the  city  ;  but  soon  after, 
about  the  last  of  May  or  first  of  .lune, 
the  schooner  May  Williams  reached  Charles- 
ton with  the  corn.  Upon  its  arrival  in 
the  harbor,  the  plaintifla  were  notified  of 
the  fact.  Mr.  Haesloop,  one  of  the  plain- 
tiffs, went  down  to  the  vessel,  and,  finding 
about  150  sacks  out,  examined  the  corn  in 
two  or  three  of  thein,  and  found  that  "it 
seemed  good."  On  June  4th,  before  all 
the  corn  was  out  of  the  vessel,  the  de- 
fendants presented  their  account  fur  the 
corn,  $4,400.45.  The  odd  cents  were  paid, 
and  the  plaintiffs  gave  their  note  as  fol- 
lows: "$4,400.  Charleston,  S.  C,  June  4, 
1S84.  Forty  days  after  date,  we  promise 
to  pay  to  the  order  of  Cramer  &  Blohme 
forty-four  hundred  dollars  at  any  city 
liank.  Valuereceived.  Due  July  19-22.  H. 
Bulwinkle  it  Co."  Indorsed  as  follows: 
"Pay  A.  Beiiiiest,  without  recourse. 
Cramer  &  Blolime.  A.  Brquest. "  Writ- 
ten across  the  face:  "Paid  July  22,  1SS4." 
A  few  days  alter  the  note  was  given,  in 
removing  the  corn  it  was  discoveied  that 
some  of  the  sack.5  were  damaged.  Imme- 
diate notice  was  given  to  the  defendants, 
but  as  they  refused  to  correct  the  matter, 
or  to  have  anything  to  do  with  it,  the 
corn  was  "surveyed"  by  two  gentlemen 
at  the  request  of  the  "Merchants'  Ex- 
change," and  1,470  sacks  were  found  to 
contain  corn  in  "a  damp,  blue-eyed,  and 
musty  condition."  This  damaged  corn 
was  sohl  at  auction,  and  brought  less 
than  the  price  of  good  corn  of  the  same 
kind  by  !|fl,loS.70.  In  the  mean  time  and 
before  the  note  fell  due,  tiie  defendants 
transferred  it,  and,  as  the  defense  of  un- 
soundness of  the  corn  could  not  be  made 
to  it  in  the  hands  of  an  innocent  holder 
before  due,  the  plaintiffs  paid  it,  and 
brought  this  action  for  the  damages  sus- 
tained. 

The  cause  came  on  for  trial  befoie  Judge 
Kershaw  and  a  jury.  A  witness,  one  of 
the  defendants,  was  asked  wliether  they 
(the  defendants)  contracted  in  their  indi- 
vidual capacity,  or  in  what  capacity. 
The  plaintiffs  objected  to  tlie  question; 
claiming  that  parol  testimony  coulil  not 
be  offered  to   alter    the    written   contract. 


The  judge  admitted  the  parol  evidence, 
saying;  "I  do  not  regard  this  paper, 
whicli  is  a  mere  memorandum  of  contract 
taken  down  at  the  time,  as  precluding 
testimony  as  to  the  conversation  between 
the  parties,  which  miglit  in  any  way  throw 
light  on  the  contract  they  were  maliing. 
If  thene  parties  knew  from  any  souice,  at 
the  time  that  the  paper  was  made,  that 
they  were  actually  dealing  with  the  de- 
fendants as  agents.  I  think  it  can  be 
shown  as  part  of  the  res  gestae,"  etc.  The 
testimony  being  admitted,  the  jury,  un- 
der the  charge  of  the  judge,  found  for  tli& 
defendants. 

The  plaintiffs  appeal  upon  the  following 
exceptions:  "(1)  That  his  honor  commit- 
ted error  in  ruling  that  the  paper  or  con- 
tract sued  on  was  a  mere  memorandum 
of  contract,  and  did  not  preclude  testi- 
mony as  to  conversations  between  the- 
parties  wjiich  miglit  in  any  way  throw 
light  on  the  contract,  or  the  nature  of  the 
contract,  they  wei'e  making,  and  that  if 
the  plaintiffs  knew  from  any  source,  at 
the  time  that  paper  was  made,  that  thej- 
were  dealing  with  the  defendants  as 
agents,  it  could  he  shown  as  part  of  the 
res  gestae.  (2)  Because  his  honor  ruled 
that  if,  in  this  case,  there  was  a  clear  un- 
derstanding between  the  parties  that  de- 
fendants were  acting  as  agents,  such  un- 
derstanding was  not  excluded  by  tliat 
paper.  (3)  Because  his  honor  aamitted 
parol  evidence  on  behalf  of  defendants, 
after  objection  thereto,  as  to  conversa- 
tions between  the  parties  tending  to 
throw  light  on  the  contract,  or  nature  of 
the  contract,  they  were  making.  (4)  Be- 
cause hishonoradmitted  parol  testimony, 
on  behalf  of  defendants,  tending  to  show- 
that  defendants  were  dealing  as  agents, 
and  not  as  principals,  in  signing  the  writ- 
ten contract  sued  on  by  plaintiffs,  (.5) 
Because  his  honor  admitted  parol  testi- 
mony, on  behalf  of  defendants,  tending  to 
show  in  what  character  defendants  were 
contracting,  whether  as  agents  or  prin- 
cipals, when  they  signed  the  contract  or 
writing  sued  on,  and  put  in  evidence  by 
plaintiffs,  (fi)  Because  his  honor  erred  in 
instructing  the  jury  as  folhjws:  'If  the 
jury  (ind  that  the  defendants,  or  either  of 
them,  signed  the  written  contract  offered 
in  evidence  by  the  plaintiffs,  they  are  per- 
sonally bound  by  said  contract,  unless  it 
was  distinctly  understood  by  both  par- 
ties that  the  defendants  were  not  to  be 
personally  liable  for  defects  in  the  article 
purchased,'" 

We  agree  with  the  circuit  judge  that  in 
this  state,  as  to  personal  property,  the 
rule  of  la  wis  that  "sound  price  requires 
sound  property.  "  and  the  contract  for  the 
corn  must  be  read  as  if  these  words  were 
added,  "corn  warranted  to  be  sound,"  A 
part  of  the  corn  turned  out  to  he  "  un- 
sound," and  it  wonlil  seem  that  the  plain- 
tiffs are  entitled  to  redress  on  the  war- 
ranty, unless  they,  in  some  way,  waived 
their  rights.  Something  was  said  in  the 
case  about  the  pUiintifts  having  accepted 
the  corn  for  themselves  after  an  examina- 
tion; but,  as  there  is  no  reference  to  tliat 
subject  in  tiie  exceptions,  the  matter,  of 
course,  is  not  now  before  us. 

As  we   understand   it,  the   sole  question 
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in  the  case  Is  as  to  who  is  liable, — wl;i  tiier 
tlie  defcrulants,  wlio  sold  tlie  corn,  si^'icd 
tile  at;rL'('niei)t,  ami  took  tlie  noteof  pl.iiii- 
tiffs,  and  realized  upon  it  in  their  own 
name,  had  the  rlRlit,  at  the  trial,  to  intro- 
duce parol  testinionj'  teudinj;  to  show 
that  they  were  not  acting  as  principals, 
but  a.s  aKents  of  Robert  Turner  &  .Son,  of 
Baltimore,  and,  the  contract?  of  jilaintiffs 
liaving-  been  made  with  Turner  &  !S(jii 
through  tlieni,  they  are  not  liable  Individ- 
nnlly.  The  qucsticjn  as  to  the  admissibil- 
ity of  the  evideiK'o,  seems  to  have  been 
considered  in  two  aspects:  First,  wheth- 
er the  paper  offered  as  the  agreement  was 
such  a  contract  in  writing  as  to  lie  within 
the  rule  which  excludes  [larol  testiiuorjy  ; 
and,  if  so,  seconu,  whetlicr  the  judge  erred 
in  cliaraing  the  jury  "  that  the  defendants 
were  not  liable  if  it  was  distinctly  under- 
stood by  both  parties  that  tlie  defendants 
were  not  to  be  personally  liable  for  defects 
in  the  article  sold.  " 

All  the  authorities  agree  that,  as  a  gen- 
eral and  most  inflexible  rule  of  evid-ence, 
"vvhenever  written  instruments  are  ap- 
pointed, either  by  the  requirements  of  the 
law,  or  by  the  compact  of  parties,  to  be 
the  depositories  and  memorials  of  truth, 
any  other  evidence  is  excluded  from  being 
used, either  as  a  substitute  forsuch  instru- 
ments, or  to  contradict  or  alter  them. 
This  is  a  matter  both  of  principle  and  pol- 
icy. "  Starkie,  Ev.  04s.  This  seems  very 
jilain.bnt  the  application  of  the  rule  is  not 
alw.iys  tree  from  difficulty.  In  the  in- 
finite combination  of  circumstances,  cases 
arise  which  seem  exceptions,  but,  when 
clearly  examined,  are  fouurl  not  to  fall 
within  the  principle.  As,  for  example,  it 
mav  happen  that  the  written  instrument 
does  not  purport  to  cover  the  whole  field 
of  contract,  and  is  not  intended  to  be  the 
"depository"  (jf  tlie  whole  agreement,  but 
only  one  branch  of  it.  In  such  case,  the 
whole  contract  may  be  proved  by  parol, 
without  touching  theprinc'ple;  the  object 
being,  not  to  add  to  or  alter  the  written 
instrument,  but  to  show  the  whole  agree- 
ment, of  which  the  writing  is  only  a  part. 
Knplian  v.  Ryan,  16  S.  c.  :\VM.  is  an  exam- 
ple of  this  class,  where  the  court  were 
"not  called  on  to  give  construction  to  the 
note  and  mortgage,  but  to  determine, 
from  the  evidence,  for  what  purpose  they 
(as  executed)  were  to  be  used, "etc.  Here, 
the  writing  covers  the  whole  field  ;  stating 
who  are  the  parties,  and  what  the  consid- 
eration and  the  price,  in  condensed  form, 
but  with  exhaustive  particularity.  Some- 
times the  "written  instrument"  does  not 
state  specifically  the  consideration;  as 
where  a  note  says,  generally,  "for  value 
received."  There  is  a  class  of  such  cases 
where  the  consideration  mny  be  inquired 
into;  and  in  that  way  matter  may  get 
in  by  parol  "  which  does  not  neces.sarily 
tend  to  change  the  terms  of  the  note,  al- 
though, by  showing  the  true  considera- 
tion upon  which  it  was  given,  it  may  con- 
trol the  recovery  upon  the  note."  See  Mc- 
Grath  v.  Barnes,  lii  S.  C.  :!:!-2,  where  the 
court  reviewed  our  cases  upon  the  subject, 
and  the  former  chief  justice,  Willard,  en- 
deavored to  recoucile  them  on  the  distinc- 
tion   here   indicated.     In  that   case  it  was 


held  that  "when  nn  exe(!utor  gave  his 
])romissory  note  for  the  jiajment  of 
money,  which  was  expressed  to  be  the 
amount  due  by  his  testator's  estate  for 
medical  services  remleied,  most  of  which 
duriii'j:  last  illuesM,  parol  evidenceof  a  con- 
temporaneous agreement  that  the  note 
was  to  be  paid  only  upon  a  certain  condi- 
tion (that  the  probate  juilge  would  pass 
the  account)  is  incompetent."  In  tlie  case 
before  us,  there  cannot  be  the  slightest 
doubt  that  the  consideration  was  as  st.it- 
ed  in  the  instrument.  There  is  no  doubt 
that  a  mere  receipt,  although  in  writing, 
may  be  exjilained  by  parol;  but  that  goes 
on  the  ground  that  a  receijit  (bies  not 
necessarily  import  a  contract.  As  was 
stated  in  the  case  of  Meath  v.  Steele, '.)  y. 
('.  !»2:  "In  itself  a  receipt  does  not  express 
the  terms  of  any  contract  or  writing  of 
the  minds  of  the  oarties  between  whom  it 
passes,  but  merely  evidences,  by  way  of 
adndssion,  the  fact  stated  in  it."  See 
.Moffatt  V.Hardin,  22S.  C.  9;  1  GreenI,  § 
:ju.~i. 

But,  assuming  that  this  case  does  not 
come  within  any  of  the  seeming  excep- 
tions above  indicated,  it  is  urged  that  the 
paper  was  too  informal  and  ex  parte  to 
amount  to  a  contract,  but  must  be  con- 
sidered as  a  "mere  memorandum  of  a  con- 
tract." and  therefore  not  such  "a  written 
instrument"  as  to  come  within  the  rule  as 
to  the  exclusion  of  parol  evidence.  Most 
assuredlj',  a  simple  bill  of  parcels  is  not 
a  contract,  for  the  very  good  reason  that 
it  lacks  theessential  element  of  agreement, 
being  only  the  statement  of  a  fact,— a 
memorandum  ;  "a  note  to  help  the  mem- 
ory :"  as, for  instance,  the  bill  for  the  price 
of  the  corn  rendered  in  this  case  was  a 
mere  memorandum.  But  a  contract  is  a 
promise  from  one  to  another,  either  made 
in  fact,  or  created  by  the  law,  to  do,  or  to 
refrain  from  doing,  some  lawful  thing. 
BIsh.  Cont.  §  1.  There  is  no  particular 
form  required;  the  only  requirement  being 
that  it  must  contain  the  contract  of  the 
parties,  and  bo  dehnite  and  free  from  am- 
biguity. We  can  vvell  understand  how,  in 
the  hurry  of  business,  parties  would  sub- 
stitute condensed  forms  lor  regularly 
drawn  out  covenantsor  agreements.  The 
defendants  were  offering  corn  for  sale,  to 
come  by  a  vessel;  the  plaintiffs  agreed  to 
purchase  a  lot,  and  the  defendants  com- 
mitted the  agreement  to  writing  thus: 
"May  17.  Sold  to  H.  Bulwinkle  i*<:  Co., 
*  *  *  corn,"  etc.  "Schooner  shipment, 
payable  on  arrival.  [Signed]  Cramer  & 
Hlolime."  Why  was  that  not  a  complete 
contract?  It  is  said  the  plaintiffs  did  not 
sign  it.  The  whole  case  shows  that  it 
was  not  ex  parte,  but  expressed  the  con- 
tract of  both  parties.  We  think  it  is  not 
unusual,  in  a  certain  class  of  agreements, 
to  be  signed  only  by  one  party  ;  as  in  the 
case  of  an  ordinary  note,  the  terms  of 
which  are  binding  uiioii  both  parties. 
Suppose  the  defendants  had  offered  the 
corn  for  sale  at  public  auction,  and,  upon 
a  lot  being  purchased  by  the  plaintiffs  at 
a  certain  price,  the  defendants  had  made 
upon  their  sale-book  the  same  entr.v  pre- 
cisely as  they  made  In  this  case. "Sold, etc., 
to  Bulwiukle  &  Co.,"  would    they  not  be 
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liable  upon  it  as  their  contract?  The  re- 
search of  the  plaintiffs'  attorney  enabled 
him  to  Jnrnish  the  court  with  references  to 
several  cases,  which  seem  to  conclude  this. 

In  Meyer  v.  Everth,  4  Camp.  22,  the  ac- 
tion was  on  a  contract  in  these  words* 
"50  hogsheads  of  Hambro's  sugar  loaves 
at  15Bs.,  free  on  board  of  a  British  ship. 
Acceptance  at  70  days."  Lord  Ellenbor- 
ough  held  that  it  was  a  contract,  and  re- 
fused to  admit  parol  testimony  tending  to 
show  that,  when  the  sugar  was  pur- 
chased, a  sample  was  exhibited,  saying: 
"When  the  sale  note  is  silent  as  to  the 
sample,  I  cannot  permit  it  to  be  incorpo- 
rated into  the  contract.  This  would 
amount  to  an  admission  of  parol  evidence 
to  contradict  a  written  document,"  etc. 
In  Powell  V.  Edmunds,  12  East,  10,  the  ac- 
tion was  on  a  sale  note  in  these  words: 
"April,  1806.  I  agree  to  become  the  pur- 
chaser of  lot  the  first  (timber  trees)  at 
£700,  and  agree  to  fulfill  the  conditions  of 
sale.  [Signed]  A.  Edmunds."  At  the 
trial  an  effort  was  made  to  show,  by 
parol  testimony,  a  warrant  as  to  quantity 
by  the  auctioneer,  but  the  evidence  was 
rejected;  the  court  saying:  "There  is  no 
doubt  that  the  parol  evidence  was  prop- 
erly rejected.  The  purchaser  ought  to 
have  had  it  reduced  into  writing  at  the 
time,  if  the  representation  then  made  as  to 
the  quantity  swayed  him  to  bid  for  the 
lot.  If  the  parol  testimony  were  adrais.sfi- 
ble  in  this  case,  I  know  of  no  instance 
where  a  party  may  not,  by  parol  testi- 
mony, superadd  any  term  to  a  written 
agreement,  which  would  be  setting  aside 
all  written  contracts,  and  rendering:  them 
of  no  effect, "  etc.  In  Smith  v.  Jeffries,  15 
Mees.  &  W.  560,  the  terms  were:  "I  here- 
by agree  to  sell  Mr.  Smith,  of  Tanner  Hill, 
Deptford,  sixty  tons  of  Ware  potatoes,  at 
£5  per  ton,  and  for  which  he  has  given  me 
a  bill  for  £250  for  three  months,  and  is  to 
give  £50  cash  on  Friday  next.  [Signed] 
Samuel  Jeffries."  It  appeared  that  in  the 
neighborhood  three  qualities  of  potatoes 
were  Isnown  as  "Wares,"  and  the  effort 
was  to  show,  by  parol,  that  the  contract 
was  for  a  particularl^ind  of  Wares.  Held, 
"that  the  evidence  ought  not  to  have  been 
received;  it  went  to  vary  and  limit  the 
contract  between  the  parties."  In  Greases 
v.  Ashlin,  3  Camp.  426,  the  words  were: 
"Sold  to  John  Greases  50  quarters  of  oats, 
at  45s.  6d.per  quarter,  out  of  175  quarters. 
[Signed]  I.  Stevenson, for  I.  Ashlin."  The 
defendant  attempted  to  prove  that  his 
agent  Stevenson  had  verbally  made  it  a 
condition  of  sale  that  the  plaintiff  should 
take  away  the  oats  immediately,  and  had 
abated  6d.  per  quarter  of  the  price  orig- 
inally offered,  in  expectation  of  his  agreeing 
to  do  so.  The  ^ourt  held  that  "it  was 
not  competent  co  the  defendant  to  give 
such  evidence,  as  it  materially  varied  the 
contract,  which  had  been  reduced  into 
writing."  In  each  of  the  two  last  cases 
cited,  the  paper  was  signed  only  by  one  of 
the  contracting  parties,  and  the  action 
was  brought  by  the  party  who  had  not 
signed  it.  See,  also,  McClanagghan  v. 
Hines,  2  Strob.  122,  and  Gibson  v.  Watts,  1 
McCord,  Eq.490. 

We  thinli  the  paper  proved  in  this  case, 
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was  a  contract  in  writing  of  both  parties, 
within  the  rule  as  to  the  exclusion  of 
parol  evidence. 

But  it  is  insisted  that,  while  this  may  be 
so  as  to  what  may  be  called  the  terms  of 
the  paper,— the  quality  of  the  article,  con- 
sideration, time  of  payment,  etc., — yet 
parol  testimony  was  admissible  tending 
to  show  that  the  defendants  Cramer  & 
Blohme,  in  selling  the  corn,  committing 
the  agreement  to  writing,  taking  the  note, 
and  realizing  upon  it  in  their  own  name, 
were  acting,  not  as  the  papers  represent- 
ed, but  as  agents  of  a  house  in  Baltimore, 
and  that  the  plaintiffs  contracted  with 
said  bouse,  through  Cramer  &  Blohme  as 
their  agents.  Is  not  the  signature  to  a 
contract  in  writing,  showing  who  made 
it,  and  in  what  character,  a  part,  and  a 
very  important  part,  of  that  contract? 
We  are  unable  to  see  any  good  reason 
why  this  part  should  not  be  protected 
from  alteration  or  addition,  as  well  as 
any  other  part  of  the  contract  in  writing. 
It  seems  to  us  that,  when  the  defendants 
signed  the  contract  in  their  own  names, 
that  became  a  part  of  it,  and  could  not  be 
altered  by  parol,  so  as  to  add  to  the  signa- 
ture, "as  agents  of  Robert  Turner  &  Son, 
of  Baltimore. "  "A  person  contracting  as 
agent  will  be  personally  liable,  whether 
be  is  known  to  be  an  agent  or  not,  in  all 
cases  where  he  makes  the  contract  in  his 
own  name.  »  *  *  xf  an  agent  selling 
goods  as  bought  of  him,  (the  agent,)  he 
would  be  personally  liable  for  a  failure  to 
deliver  the  goods."  Story,  Ag.  269.  See, 
also,ld.§219;  Benj.  Sales,  §219;  Higgins  v. 
Senior,  8  Mees.  &  W.  834;  Nash  v.  Towne, 
5  Wall.  703;  and  Jones  v.  Littledale,  6 
Adol.  &  E.  486,  in  which  last  case  cited 
Lord  Chief  Justice  Denman  said:  "There 
is  no  doubt  that  evidence  is  admissible, 
on  behalf  of  oneof  thecontractlng  parties, 
to  show  that  the  other  was  agent  only, 
though  contracting  in  his  own  name,  and 
BO  fix  the  real  principal;  but  it  is  clear 
that,  if  the  agent  contracts  in  such  a  form 
as  to  make  himself  personally  responsible, 
he  cannot  afterwards,  whether  his  prin- 
cipal were  or  were  not  known  at  the  time 
of  the  contract,  relieve  himself  from  that 
responsibility.  In  this  case  there  is  no 
contract  signed  by  the  sellers,  so  as  to 
satisfy  the  statute  of  frauds,  until  the  in- 
voice, by  which  the  defendants  represent 
themselves  to  be  the  sellers;  and  we  think 
they  are  conclusively  bound  by  that  rep- 
resentation. Their  object  in  so  represent- 
ing was,  as  appeared  by  the  evidence  of 
custom,  to  secure  the  passing  of  the  money 
through  their  hands,  and  to  prevent  its 
being  paid  to  their  principals;  but  in  so 
doing  they  have  made  themselves  re- 
sponsible," etc. 

In  the  case  from  Wallace,  Mr.  .lustice 
Clifford  said:  "Parol  evidence  can  never 
be  admitted  for  the  purpose  of  exonerat- 
ing an  agent  who  has  entered  into  a  writ- 
ten contract  in  which  he  appears  as  prin- 
cipal, even  though  he  should  propose  to 
show,  if  allowed,  that  he  disclosed  his 
agency,  and  mentioned  the  name  of  his 
principal,  at  the  time  the  contract  was  ex- 
ecuted. Where  a  simple  contract  other 
than  a  bill  or  note  is  made  by  an  agent. 
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the  principal  whom  he  represents  may  in 
general  maintain  an  action  upon  it  in  his 
own  name,  and  parol  evidence  is  admissi- 
ble, although  the  contract  is  in  writing, 
to  show  that  the  pei'son  named  in  tliecon- 
tract  was  an  agent,  and  that  he  was  act- 
ing for  bis  xirincipal.  '  Such  evidence,'  says 
Baron  Parke,  'does  not  deny  that  the 
contract  binds  those  whom  on  its  face  it 
purports  to  bind,  but  shows  that  it  also 


binds  another;'  and  that  principle  has 
been  fully  adopted  by  this  court," — citing 
numerous  authorities. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  the  circuit 
court  for  a  new  trial. 

SIMPSON,  C.  J.,  and  McIVER,  J.,  con- 
cur. 
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BUNN  et  al.  y.  MARKHAM  et  al. 

(7  Taunt.   224.) 

■Court   of    Common   Pleas,    Michaelmas    Term, 
1816. 

This  was  an  action  of  trover,  brought 
to  recover  from  the  defendants,  who  were 
the  executors  of  Sir  Jervase  Clifton,  Bart, 
deceased,  certain  India  bonds,  bank  notes, 
guineas,  an  iron  chest,  and  the  boxes  and 
envelopes  in  which  these  securities  and 
•  mone.v  had  been  contained.  The  canse 
was  tried  at  Guildhall  at  the  sittings  after 
Trinity  term,  1816,  before  Gibbs  C.  J.  The 
evidence  was,  that  Sir  Jervase  Clifton, 
being  of  an  advanced  age,  and  confined  to 
his  bed,  and  having  b.v  his  will,  dated  in 
1814,  bequeathed  all  his  cash,  notes,  and 
India  bonds  to  his  executors,  to  be  sold 
and  invested  in  trust  for  his  daughter, 
the  wife  of  the  defendant  Markham,  and 
her  children,  on  24th  March,  thinking 
himself  near  his  end,  sent  for  his  solicitor, 
the  defendant  Jamson,  to  make  a  codicil 
to  his  will, whose  partner  Leeson  attended 
him,  and  prepared  a  codicil,  by  which  the 
testator  gave  the  plaintiff,  Mary  Bunn, 
otherwise  Clifton,  (who  had  for  more 
than  thirty  years  cohabited  with  him, 
and  was  the  mother  of  the  other  plain- 
tiff,) £2000,  and  to  his  and  her  daughter, 
the  plaintiff  Kebecca  Clifton,  the  like  sum 
of  £2000.  While  the  solicitor  was  in  the 
house,  the  testator  taking  some  keys  from 
a  basket  which  he  always  kept  by  his  bed- 
side, delivered  them  to  .lohn  Bunn  Clifton, 
(his  son  by  the  one,  and  the  brother  of  the 
other  plaintiff,)  Leeson,  and  a  tenant 
named  Sandby,  in  whom  he  reposed  great 
confidence,  and  directed  them  to  go  to  an 
iron  chest  in  which  he  kept  his  valuables, 
fixed  in  the  wall  of  another  room  in  his 
house,  and  to  bring  from  it  whatever 
property  they  found  there.  They  brought 
three  parcels,  and  laid  them  on  his  bed, 
one  of  which  contained  three  India  bonds, 
value  £1500,  and  bank  notes  together  of 
the  value  of  £2225,  another  contained 
£1100  in  bank  notes,  and  the  other  con- 
tained 479  guineas,  the  value  of  the  whole 
being  £8829.  The  testator,  on  being  in- 
formed that  the  amount  was  about  £170 
short  of  £4000,  said  it  should  be  made  up 
to  £4000  even  money,  and  directed  for  the 
plaintiffs,  £2000  for  each;  but  the  comple- 
ment was  never  in  fact  added.  On  the 
box  which  contained  the  £2225  Mr.  Bunn 
Clifton  had  before,  on  the  7th  of  March,  by 
the  testator's  direction,  written  "  For  Mrs. 
and  Miss  Clifton  £504."  The  other  two 
parcels,  Mr.  Bunn  Clifton,  by  his  father's 
direction,  on  the  present  occasion  sealed  up 
and  wrote  on  them  the  words,  "For  Mrs. 
and  Miss  Clifton."  The  testator  charged 
Mr.  Clifton,  that  after  his  decease  he 
should  deliver  these  to  his  mother  and 
sister,  the  plaintiffs,  Mr.  Clifton,  by  his 
father's  direction,  replaced  this  property 
In  the  iron  chest,  locked  it,  and  brought 
back  the  keys,  which  Leeson,  by  the  tes- 
tator's direction,  sealed  up  in  a  paper 
parcel,  and  wrote  thereon,  "To  be  deliv- 
ered to  Mr.  Jamson  after  Sir  Jervase 
Clifton's  decease."  The  keys  were  then 
again  put  into  the  basket  by  the  testa- 


tor's bed-side.  The  plaintiffs  were  not 
then  in  the  house,  but  upon  Mrs.  Clifton's 
arrival  some  days  after,  the  testator  in- 
trusted to  her  the  keys  of  the  iron  chest, 
and  told  her  that  the  contents  were  to  be 
her's  and  her  daughter's,  and  charged  her 
to  keep  the  keys;  and  many  times  after- 
wards, particularly  on  27th  April,  on  the 
occasion  of  his  making  a  further  codicil, 
he  declared,  that  the  money  in  the  iron 
chest  was  for  the  plaintiffs.  After  this 
time,  the  testator  frequently  expressed 
anxiety  respecting  the  keys  of  the  iron 
chest,  and  required  them  to  be  shown  him, 
and  on  learning  that  they  had  been  ob- 
tained from  Mrs.  Clifton  by  his  eldest  son, 
he  expressed  great  displeasure,  and 
caused  the  keys  to  be  replaced  in  the  bas- 
ket of  keys  which  was  always  kept  in  his 
bed-room.  The  parcels,  and  the  property 
therein,  continued  in  the  same  state  until 
after  the  testator's  decease,  which  hap- 
pened a  .year  afterwards.  Gibbs  C.  J.  left 
to  the  consideration  of  the  jury  the  prob- 
ability that  the  intended  £4000  of  which 
the  testator  had  spoken,  was  the  same 
sum  designated  by  the  codicil  of  24th 
March;  and  also  the  question,  whether  the 
testator  meant  to  make  this  an  absolute 
gift  to  the  plaintiffs,  or  only  provlsioual, 
upon  the  probability  that  he  might  not 
survive  long  enough  to  complete  the  cod- 
icil. The  jury  Found  that  this  was  not  the 
£4000  designated  by  the  codicil,  and  that 
the  testator  intended  it  as  an  absolute 
and  not  a  provisional  gift.  His  lordship 
reserved  tlie  point,  whether  there  had 
been  in  this  instance  such  a  sufficient  de- 
livery of  the  property,  as  was  necessary 
to  constitute  a  donatio  mortis  causa. 

Best  and  Blosset  Serjts.  showed  cause. 
Shepherd,  Solicitor-General,  and  Copley 
Serjt.,  who  were  to  have  supported  the 
rule,  were  relieved  by  the  court. 

GIBBS  C.  J  The  two  grounds  on  which 
the  present  application  is  made,  have  a 
different  object  in  view.  The  one  is,  that 
the  jury  did  not  draw  a  correct  conclu- 
sion from  the  facts  submitted  to  them: 
the  other  is,  to  enter  a  nonsuit,  on  the 
ground  that  the  facts,  tdking  them  to  be 
proved,  do  not  make  out  the  title  of  the 
plaintiffs.  The  first  question  stands  prin- 
cipally on  the  evidence  of  Mr.  Bunn  Clif- 
ton. If  his  memory  has  not  failed  him, 
the  verdict  is  certainly  right,  and  his 
credit  and  character  stand  unimpeached. 
1  say  this,  in  justice  to  a  young  man 
whose  character  is  his  best  possession. 
As  to  the  other  points,  it  is  agreed  on 
all  hands,  that  a  donatio  mortis  causa 
cannot  exist,  without  a  delivery.  The 
facts  of  this  case  are,  that  the  ijroperty 
was  taken  out  of  a  chest  of  the  testator, 
looked  over  by  him,  and  sealed  up  in  three 
different  parcels:  being  so  sealed,  he  de- 
clares that  it  is  intended  for  the  witness's 
mother  and  sister,  and  directs  that  it 
shall  be  given  to  them  after  his  decease; 
there  is  no  other  delivery  but  that:  it  is 
replaced  in  the  chest,  and  the  keys  are  re- 
delivered to  the  testator,  or  by  him  to 
persons  whom  he  always  nominates  as  his 
servants  for  that  effect,  and  he  expresses 
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a  oontinual  anxiety  about  the  custody  of 
the  keys.  The  question  is,  whether  this 
be  a  sufficient  delivery  to  uial<e  a  dona- 
tio mortis  causa  ;  and  we  are  clear  that 
it  is  not.  It  is  argued  by  the  counsel  for 
the  plaintiffs,  that  there  needs  not  to  be  a 
continuing  possession  in  the  donee;  but 
that  the  donor  may  resume  the  posses- 
sion without  determining  the  gift.  There 
is  no  case  which  decides  that  the  donor 
may  resume  the  possession,  and  the  dona- 
tio continue.  Smith  v.  iSmith,  2Str.955,  is 
a  very  confused  case.  Where  the  master 
died,  it  does  not  appear:  inasmuch  as  it 
is  stated  that  the  master  delivered  the 
keys  of  his  rooms  to  his  servants  when 
he  went  out  of  town,  probably  he  died  in 
the  country,  and  then  the  delivery  of  the 
Ijeys  last  made  to  his  servant,  would  be 
a  continuing  of  possession  up  to  his  de- 
cease. But  all  the  cases  agree,  that  if  the 
donor  resumes  the  possession,  it  ends  the 
gift.  Lord  Hardwicke  expressly  so  holds 
in  Ward  v.  Turner,  where  it  suited  the 
purpose  of  the  counsel  to  argue,  2  Vez.  Sr. 
433,  that  if  the  donor,  after  making  a  com- 
plete delivery,  receives  back  the  article, 
the  donation  remains  perfect.  Lord 
Hardwicke  immeiiiately  denied  that  prop- 
osition, and  held,  that  if  the  possession 
of  the  donee  do  not  continue,  the  gift  is  at 
an  end.  Seeing,  therefore,  that  it  is  in 
the  power  of  the  donor  at  any  time  to 
revoke  the  donation  before  his  death,  and 
that  theremust  bea  continuing  possession 
of  thedonee after  thedetivery  tothe  tlmeof 
the  donor's  death:  seeing  too,  here,  that 
there  is  neither  a  delivery,  nor  a  continu- 
ing possession,  we  are  of  opinion  that  no 
interest  in  this  property  passed  to  Mrs. 
and  Miss  Clifton  under  the  supposed  de- 
livery to  the  son  for  the  use  of  his  mother 
and  sister;  and  that  therefore  a  nonsuit 
must  be  entered. 


DALLAS  .T.  J  am  of  the  same  opinion. 
The  facts  of  the  case  denote  an  intention 
only:  there  is  an  indorsement  of  the 
names  of  the  mother  and  daughter  on  the 
paper;  but  they  denote  the  testator's  in- 
tention only.  The  property  la  disposed 
in  a  chest  t)elonging  to  the  testator;  he 
retains  the  key  ;  bedoes  not  even  deliver  it 
tothe  persons  for  whom  the  contents  were 
intended.  If  he  had  chosen  to  take  out 
the  bank-notes  the  next  day,  and  dispose 
of  them  to  another,  it  was  competent  for 
him  so  to  do.  The  donor,  therefore,  never 
divested  himself  of  the  possession  for  a 
moment,  and  therefore  this  is  not  a  dona- 
tio mortis  causa. 

PARK  J.  concurred.  Both  by  the  civil 
and  by  the  English  law,  in  this  kind  of 
donatio  there  must  be  an  act  of  delivery. 
Even  in  that  strongest  case  of  Smith  v. 
Smith,  Lord  Hardwicke  C.  J.  held  that 
there  must  be  an  act  of  delivery,  to  con- 
stitute a  gift:  here  is  not  only  no  evi- 
dence of  a  delivery,  but  the  evidence  is 
against  a  delivery  ;  for  the  testator  states 
that  it  was  to  be  delivered  at  a  future 
time;  in  addition  to  this,  the  donor  gets 
the  keys,  and  is  offended  if  anj'  other  gets 
the  keys:  neither  is  there  a  continuing 
possession,  which  is  necessary. 

BURROUGH  J.  The  son  had  no  au- 
thority whatever  to  deliver  over  these  ar- 
ticles into  the  hands  of  his  mother,  and  if 
he  had  no  such  authority,  it  was  not  a 
donatio  mortis  causa.  In  Burn's  Ecclesi- 
astical Law,  all  the  cases  are  collected: 
they  all  indicate,  that  there  must  be  a  de- 
livery either  to  the  donee  himself,  or  to 
some  one  else  for  the  donee'a  use:  here  is 
no  such  delivery,  and  therefore  a  nonsuit 
must  be  entered. 

Rule  absolute. 
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BUTLER  V.  BUTLER. 

(77  N.  Y.  472.) 

■<3ourt  of  Appeals  of  New  York.    June  3,  1879. 

Appeal  from  a  judgment,  general  terra, 
third  department,  affirming  a  judgment 
in  plaintiH's  lavor  entered  upon  the  re- 
port of  a  referee. 

George  W.  Miller,  for  appellant.  Samuel 
Hand,  for  respondent. 

DANFORTH,  J.  The  plaintiff  submitted 
a  proposition  in  writing  to  the  defendant, 
and  it  was  in  like  manner  accepted.  By 
it  the  plaintiff  said:  "I  propose  to  fur- 
nish you,  for  your  hotel  in  Luzerne,  N.  Y., 
one  of  Butler's  Gas  Generators  pnd  Hold- 
ers. •  »  •  The  holder  to  be  of  sufficient 
capacity  to  contain  fifteen  hundred  cnbic 
feet  of  gas.  To  furnish  all  pipes  to  con- 
nect the  generator  with  the  holder,  and 
the  holder  with  the  main  pipe  leading  to 
the  hotel;  all  weights  and  chains,  sheaves 
and  pulleys  to  support  and  balance  the 
holder.  All  labor  for  putting  up  and  set- 
ting the  retorts,  and  banging  the  holder, 
and  connecting  the  pipes  as  before  men- 
tioned, and  a  sufficient  air-raixing  meter, 
for  the  sum  of  $1,500.  You  (the  defendant) 
are  to  furnish  the  tank  and  house  for 
bolder  and  generator,  and  gallows  frame 
for  support  of  holder,  to  pay  the  freight 
on  the  machine  from  New  York,  and 
board  one  mechanic  while  putting  up  and 
connecting  as  above,  exclusive  of  the  cost 
of  the  machine,  and  furnish  one  man  to 
help  rivet  the  gas-meter.  I  guarantee 
■*  *  *  that  the  machine  shall  be  put  up 
inthe  best  and  most  workmanlike  manner 
and  all  ready  to  make  gas  by  June  7,  if 
your  part  of  the  work  does  not  delay  us. 
Payments  to  be  $500  cash  when  the  works 
are  on  that  ground,  $500  in  one  bond, 
due  September  25,  1872,  and  $500  in  one 
bond,  due  September  25, 1873,  with   iuter- 

The  plaintiff  in  his  complaint  alleges 
that  he  "delivered  the  gas-works  to  the 
defendant  at  Luzerne  in  accordance  with 
the  contract;"  avers  a  constant  readiness 
on  his  part  "to  set  the  same  up  and  make 
the  connections  in  accordance  with  the 
agreement,"  but  says,  "the  defendant  has 
never  permitted  him  to  do  so,"  and  for 
breach,  that  the  defendant,  "except  to 
pay  freight  charges  on  said  gas-works, 
has  wholly  failed  to  perform  the  agree- 
ment on  his  pari  ,  and  has  not  paid  the 
sum  of  $1,500,  and  for  that  sum,  with  in- 
terest, he  demands  judgment." 

Upon  the  trial  the  referee  found  in  ac- 
cordance with  the  complaint,  and  among 
other  things,  "that  the  plaintiff  delivered 
the  gas-works  to  the  defendant  at  Lu- 
zerne; that  the  extra  expense  which  tlie 
plaintiff  would  have  incurred  to  set  the 
same  up  and  make  the  connections  is 
$100;"  and  deducting  that  from  the  con- 
tract-price finds  that  the  plaintiff  is  enti- 
tled to  recover  the  balance,  and  directs 
judgment  therefor  with  interest  from  the 
ist  of  July,  1871.  The  defendant  excepted 
to  these  findings,  and  the  exceptions,  I 
think,  ace  well  taken.  Thecontract  is  sin- 
gle and  entire.    If  performed  by  the  plain- 


tiff he  would  be  entitled  to  recover  the  full 
sum  of  $1,500,  part  in  cash,  part  in  bonds. 
He  was  not  to  furnish  materials  and  per- 
form labor  upon*  them  for  the  defendant, 
but  from  his  own  materials  and  by  his 
own  labor  furnish  to  the  defendant,  prop- 
erly afSxed  to  his  premises,  a  completed 
machine  of  a  particular  kind,  "all  ready 
to  make  gas." 

It  is  not  pretended  that  this  has  been 
done;  on  the  contrary,  the  defendant  has 
not  permitted  him  to  do  it— and  as  the 
contract-price  is  not  divisible,  there  is  no 
ground  on  which  a  recovery  can  be  had  for 
any  part  of  it.  Inchbald  v.  Western,  etc., 
17  C.  B.  (N.  S.)  733;  Planche  v.  Colburn,  8 
Bing.  14.  Nor  is  it  in  any  sense  true  that 
the  gas-works  have  been  delivered  to  the 
defendant.  Certain  materials,  among 
others  sheet  and  other  kinds  of  iron,  in 
bundles  and  rolls,  castings,  grates,  rings, 
retort  covers, and  "one  machine  bottom," 
which,  when  properly  arranged  and  joined 
together,  may  compose  a  machine,  were 
delivered  by  the  plaintiff  to  a  common 
carrier,  who  received  them  at  'owner's 
risk."  They  were  marked  B.  C.  B.,  or  B. 
C.  B.  for  B  C.  Butler,  Luzerne,  N.  Y.,  and 
the  defendant  paid  the  freight  upon  them. 
Even  these  things  did  not  thereby  become 
his  property;  the  freight  was  paid  in  ex- 
ecution of  the  contract,  but  the  goods  re- 
mained the  goods  of  the  plaintiff.  If  lost 
during  transportation,  or  if  destroyed 
after  reaching  the  place  of  destination,  the 
plaintiff  would  have  to  hear  the  loss.  He 
could  change  their  destination,  and  make 
such  use  of  them  as  he  saw  lit.  His  cred- 
itors could  take  them  in  execution  (At- 
kinson V.  Bell,  8  B.  &  C.  277),  for  the  de- 
fendant was  to  have,  not  these  articles,  as 
separate  parts  or  members  from  which, 
by  the  application  of  skill  and  labor  a 
machine  could  be  constructed,  but  a  com- 
plete thing,  placed  upon  his  own  prem- 
ises, of  the  required  capacity  and  ready  for 
use;  and  until  that  was  furnished  the 
property  in  these  chattels  did  not  pass 
from  the  plaintiff.  Atkinson  v.  Bell,  8  B. 
&  C.  277;  Johnson  v.  Hunt,  11  Wend.  137; 
Tripp  V.  Arroitage,  4  M.  &  W.  698;  An- 
drew V.  Dieterich,  14  Wend.  35;  Andrews 
V.  Durant,  11  N.  Y.  35;  62  Am.  Dec.  55; 
Ward  V.Shaw,  7  Wend.  404;  Decker  v. 
Furniss,  14  N.  Y.  611;  Clark  v.  Bulmer,  11 
M.  &  W.  243.  Doubtless  the  plaintiff  may 
in  this,  as  in  other  cases  where  the  per- 
formance of  a  contract  has  been  prevented 
by  the  act  or  omission  of  the  other  party, 
recover  what  he  has  lost  thereby,  if  any 
thing,  or  the  damages  sustained,  if  any. 
Hosmer  v.  Wilson,  7  Mich.  294;  74  Am. 
Dec.  716.  Such  a  case  however  was  not 
presented  to  the  referee,  nor  was  it  sug- 
gested by  the  pleadings.  The  plaintiffj 
neither  claimed  nor  proved  damages  aris-i 
ing  from  the  breach  of  the  contract,  nor' 
from  being  prevented  from  performing  it. 
On  the  contrary  the  cause  of  action  was 
treated  by  the  plaintiff  and  referee  and  by 
the  court  below  as  one  where  property 
bargained  for  had  been  delivered  and  titles 
vested  in  the  purchaser,  and  for  which  i 
therefore  the  plaintiff,  within  well-settled' 
rules  of  law,  might  maintain  the  action 
and  recover  the  purchase-price.    And  such 
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the  learned  counsel 
upon    this     appeal. 


is  tlie  contention   of 

for    the     respondent 

There  is  howpver  nothing  in   the  evidence 

to  warrant  that  view  of  'the  case,  or  per 

mit  the  application  of  such  rule  of  law. 


The  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

All  concur. 

Judgment  reversed. 
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BUTLEK  V.  THOMSON  et  al. 

(92  U.  S.  412.) 

Supreme  Court  of  the  United  States.    Oct. 
Term,  1875. 

Error  to  the  circuit  court  of  the  TTnited 
States  for  the  southern  district  oJ  New 
Yorlr. 

Mr.  William  M.  Evarts  lor  the  plaintiff 
in  error.    Mr.  E.  H.  Owen,  contra. 

Mr.  Justice  HDNT  delivered  the  opinion 
of  the  court. 

The  plaintiff  alleged  that  ontheeloventh 
day  of  July,  1867,  he  bargained  and  sold 
to  the  defendants  a  quantity  of  iroo 
thereafter  to  arrive,  at  prices  named,  and 
that  the  defendants  agreed  to  accept  the 
same,  and  pay  the  purchase-money  there- 
for; that  the  iron  arrived  in  due  time,  and 
was  tendered  to  the  defendants,  who  re- 
fused to  receive  and  pay  for  the  same; 
and  that  the  plaintiff  afterwards  sold  the 
same  at  a  loss  of  1^8,581,  which  sum  he  re- 
quires the  defsndants  to  make  good  to 
him.  The  defendants  interposed  a  general 
denial. 

Upon  the  trial,  the  case  came  down  to 
this:  The  plaintiff  employed  certain 
brokers  of  the  city  of  New  York  to  make 
sale  for  him  of  the  expected  iron.  The 
brokers  made  sale  of  the  same  to  the  de- 
fendants at  12%  cents  per  pound  in  gold, 
cash. 

The  following  memorandum  of  sale  was 
made  by  the  brokers ;  viz. : — 

"New  York,  July  10,  1867.  Sold  for 
Messrs.  Butler  &  Co.,  Boston,  to  Messrs. 
A.  A.  Thomson  &  Co.,  New  York,  seven 
hundred  and  five  (705)  packs  first-quality 
Eussia  sheet-iron,  to  arrive  at  New  York, 
at  twelve  and  three-quarters  (12%)  cents 
per  pound,  gold,  cash,  actual  tare.  Iron 
due  about  Sept.  1,  '67.  White  &  Hazzard, 
Brokers." 

The  defendants  contend,  that,  under  the 
statute  of  frauds  of  the  state  of  New 
York,  this  contract  is  not  obligatory  up- 
on them.  The  judge  before  whom  the 
cause  was  tried  at  the  circuit  concurred  in 
this  view,  and  ordered  judgment  for  the 
defendants.  It  is  from  this  judgment  that 
the  present  review  is  taken. 

The  provision  of  the  statute  of  New 
York  upon  which  the  question  arises  (2  R. 
S.  p.  136,  sect.  3)  is  in  these  words:— 

"Every  contract  for  the  sale  of  any 
goods,  chattels,  or  things  in  action,  for 
the  price  of  lifty  dollars  or  more,  shall  be 
void,  unless  (1)  a  note  or  memorandum 
of  such  contract  be  made  in  writing,  and 
be  subscribed  by  the  parties  to  be  charged 
thereby;  or  f  2)  unless  the  buyer  shall  ac- 
cept and  receive  part  of  such  goods,  or 
the  evidences,  or  some  of  them,  of  such 
things  in  action;  or  (3)  unless  the  buyer 
shall  at  the  time  pay  some  part  of  the 
purchase-money." 

The  eighth  section  of  the  same  title  pro- 
vides that  "every  instrument  required 
by  any  of  the  provisions  of  this  title  to 
be  subscribed  by  any  party  may  be  sub- 
scribed bythelawful  agi'nt  of  such  party." 

There   is    no  pretense  that  any  of  the 


goods  were  accepted  and  received,  or  that 
any  part  of  the  purchase-money  was  paid. 
The  question  arises  upon  the'  first  branch 
of  the  statute,  that  a  memorandum  of  the 
contract  shall  be  made  in  writing,  and  be 
subscribed  by  the  parties  to  be  charged 
thereby. 

The  defendants  do  not  contend  that 
there  is  not  a  sufficient  subscription  to 
the  contract.  White  &  Hazzard,  who 
signed  the  instrument,  are  proved  to  have 
been  the  authorized  agents  of  the  plain- 
tiff to  sell,  and  of  the  defendants  to  buy; 
and  their  signature.  It  is  conceded,  is  the 
signature  both  of  the  defendants  and  of 
the  plaintiff. 

The  objection  is  to  the  sufficiency  of  the 
contract  itself.  The  written  memoran- 
dum recites  that  Butler  &  Co.  had  sold  the 
iron  to  the  defendants  at  a  price  named  ; 
but  it  is  said  there  is  no  recital  that  the 
defendants  had  bought  the  iron.  There 
is  a  contract  of  sale,  it  is  argued,  but  not 
a  contract  of  purchase. 

As  we  understand  the  argument, it  is  an 
attack  upon  the  contract,  not  only  that 
it  is  not  in  compliance  with  the  statute  of 
frauds,  but  that  it  is  void  upon  common- 
law  principles.  The  evidence  required  by 
the  statute  to  avoid  frauds  and  perjuries 
— to  wit,  a  written  agreement — is  preseut. 
Such  as  it  is,  the  contract  is  sufficiently 
established,  and  posses.ses  the  evidence  of 
its  existence  required  by  the  statute  of 
frauds. 

The  contention  would  be  the  same  if  the 
articles  sold  had  not  been  of  the  price 
named  in  the  statute;  to  wit,  the  sum  of 
fifty  dollars. 

Let  us  examine  the  argument.  Black- 
stone's  defioition  of  a  sale  is  "a  transmu- 
tation of  property  from  oneman  toanother 
in  consideration  of  some  price. "  2  Bl.  446. 
Kent's  is,  "a  contract  for  the  transfer  of 
property  from  one  per.son  to  another." 
2  Kent,  61ii.  Bigelow,  C.  J.,  defines  it  in 
these  words:  "Competent  parties  to  en- 
ter into  a  contract,  an  agreement  to  sell, 
the  mutual  assent  of  the  parties  to  the 
subject-matter  of  the  sale,  and  the  price  to 
be  paid  therefor."  Gardner  v.  Lane,  12 
Allen,  39,  43.  A  learned  author  says,  "If 
any  one  of  the  ingredients  bo  wanting, 
there  is  no  sale."  Atkinson  on  Sales,  5. 
Benjamin  on  Sales,  p.  1,  note,  and  p.  2, 
says,  "To  constitute  a  valid  sale,  there 
must  be  (1)  parties  competent  to  con- 
tract; (2)  mutual  assent;  (3)  a  thing,  the 
absolute  or  general  property  in  which  is 
transferred  from  the  seller  to  the  buyer; 
(4)  a  price  in  money,  paid  or  promised." 

How,  then,  can  there  be  a  sale  of  seven 
hundred  and  five  packs  of  iron,  unless 
there  be  a  purchase  of  it?  How  can  there 
be  a  seller,  unless  there  be  likewise  a  pur- 
chaser. These  authorities  require  the  ex- 
istence of  both.  The  essential  idea  of  a 
sale  is  that  of  an  agreement  or  meeting  of 
minds  by  which  a  title  passes  from  one, 
and  vests  In  another.  A  man  cannot  sell 
his  chattel  by  a  perfected  sale,  and  still 
remain  its  owner.  There  may  be  an  offer 
to  sell,  subject  to  acceptance,  which  would 
bind  the  party  offering,  and  not  the  other 
party  until  acceptance.  The  same  may 
be  said  of  an  optional  purchase  upon  a 
sufficient  consideration.    There  is  also  a 
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class  of  cases  under  the  statute  of  frauds 
where  it  is  held  that  the  party  who  has 
signed  the  contract  may  be  held  charge 
at)le  upon  it,  and  the  other  party,  who 
has  not  furnished  that  evidence  against 
himself,  will  not  be  thus  chargeable.  Uni- 
lateral contracts  have  been  the  subject  of 
much  discussion,  which  we  do  not  propose 
here  to  repeat.  In  Thornton  v.  Kemp- 
ster,  5  Taunt.  7S8,  it  is  said,— 

"Contracts  may  exist,  which,  by  reason 
of  the  statute  of  frauds,  could  be  enforced 
by  one  party,  although  they  could  not  be 
enforced  by  the  other  party.  The  statute 
of  frauds  in  that  respect  throws  a  diffi- 
culty in  the  way  of  the  evidence.  The  ob- 
jection does  not  interfere  with  the  sub- 
stance of  the  contract,  and  it  is  the  negli- 
gence of  the  other  party  that  he  did  not 
take  care  to  obtain  and  preserve  admissi- 
ble evidence  to  enable  himself  also  to  en- 
force it." 

The  statute  of  29  Car.  II.,  c.  3,  on  which 
this  decision  is  based,  that  "no  contract 
for  the  sale  of  goods,  wares,  and  mer- 
chandise, for  the  price  of  £10  sterling  or 
upwards,  shall  be  allowed  to  be  good  ex- 
cept the  buyer, "  &c.,  is  in  legal  effect  the 
same  as  that  of  the  statute  of  New  York 
already  cited.  See  Justice  v.  Lang,  42  N. 
Y.  493,  that  such  is  the  effect  of  the  statute 
of  iSew  York. 

The  case  before  us  does  not  fall  witlin 
this  class.  There  the  contract  is  signed  by 
one  party  only;  here  both  have  signed  the 
pa[)cr;  and,  if  a  contract  is  created,  it  is  a 
mutual  one.     Both  are  liable,  or  neither. 

Under  these  authorities,  it  seems  clear 
that  there  can  be  no  sale  unless  there  is  a 
purchase,  as  there  can  be  no  purchase  un- 
less there  be  a  sale.  When,  therefore,  the 
parties  mutually  certify  and  declare  in 
writing  that  Butler  &  Co.  have  sold  a  cer- 
tain amount  of  iron  to  Thomson  &  Co.  at 
a  price  named,  there  is  included  therein  a 
certificate  and  declaration  that  Thomson 
&  Co.  have  bought  the  iron  at    that  price. 

In  Newell  v.  Radford,  L.  R.  3  C.  P.  52, 
the  memorandum  was  in  these  words: 
"  Mr.  H.,  32  sacks  culasses  at  30s.,  2N0  lbs., 
to  wait  orders;"  signed, ".John  Williams." 
It  was  objected  that  it  was  impossible  to 
tell  from  this  memorandum  which  party 
was  the  buyer,  and  which  was  the  seller. 
Parol  proof  of  the  situation  of  the  parties 
was  received,  and  that  Williams  was  the 
defendant's  agent,  and  made  the  entry  in 
the  plaintiff's  books.  In  answer  tothe 
objection  the  court  say,  "The  plaintiff 
was  B  baker,  who  would  require  the  flour, 
and  the  defendant  a  person  who  was  in 
the  habit  of  selling  it;"  and  the  plaintiff 
recovered.  It  maybe  noticed,  also,  that 
the  memorandum  In  that  case  was  so 
formal  as  to  contain  no  words  cither  of 
purchaseor  sale  ("  Mr.  H.,32  sacks  culasses 
at  39s.,  280  lbs.,  to  wait  orders");  but  it 


was  held  to  create  a  good   contract   upon 
the  parol  evidence  mentioned. 

The  subject  of  bought  and  sold  notes  was 
elaborately  discussed  in  the  case  of  Sivew- 
right  V.  Archibald,  6  Eng.  L.  &  Eq.  286; 
s.  c.  17  Q.  B.  103;  Benj.  on  Kales,  p.  224. 
sect.  290.  There  was  a  discrepancy  in  that 
case  between  the  bought  and  sold  notes. 
The  sold  note  was  for  a  sale  to  the  defend- 
ant of  ".500  tons  Messrs.  Dunlop,  Wilson, 
&  Co. 's  pig-iron.''  The  bought  note  was 
for  "500  tons  of  Scotch  pig-iron."  The 
diversity  between  the  bought  and  sold 
notes  was  held  to  avoid  the  contract.  It 
was  held  that  the  subject  of  the  contract 
was  not  agreed  upon  between  the  parties. 
It  appeared  there,  and  the  circumstance  is 
commented  on  by  Mr.  Justice  Patteson. 
that  the  practice  is  to  deliver  the  bought 
note  to  the  buyer,  and  the  sold  note  to 
the  seller.  He  says,  "  Each  of  them,  in  the 
language  used,  purports  to  be  a  represen- 
tation by  the  broker  to  the  pjrson  to  whom 
it  is  delivered,  of  what  he,  the  broker,  has 
done  as  agent  for  that  person.  Surely 
the  bought  note  delivered  to  the  buyer 
cannot  be  said  to  be  the  memorandum  of 
the  contract  signed  by  the  buyer's  agent, 
in  ordei-  that  he  might  be  bound  thereby  ; 
for  then  it  would  have  been  delivered  to 
the  seller,  not  to  the  buyer,  and  vice  versa 
as  to  the  sold  note." 

The  argument  on  which  the  decision  be- 
low, of  the  case  we  are  considering,  was 
based,  is  that  the  contract  of  sale  is  dis- 
tinct from  the  contract  of  purchase;  that, 
to  charge  the  purchaser,  the  suit  should 
be  brought  upon  the  bought  note;  and 
that  the  purchaser  can  only  be  held  where 
his  agent  has  signed  and  delivered  to  the 
other  party  a  bought  note,— that  is,  an 
instrument  expressing  that  he  has  bought 
and  vvill  pay  for  the  articles  specified. 
Mr.  Justice  Patteson  answers  this  by  the 
statement  that  the  bought  note  is  always 
delivered  to  the  buyer,  and  the  sold  note 
tothe  seller.  The  plaintiff  here  has  the 
signature  of  both  parties,  and  the  coun- 
terpart delivered  to  him,  and  on  which  he 
brings  his  suit,  is,  according  to  Mr.  Jus- 
tice Patteson,  the  proper  one  for  that  pur- 
pose,—that  is,  the  sold  note. 

We  do  not  discover  in  Justice  v.  Lang, 
reported  in  42  N.  Y.  493,  and  again  in  52  N. 
Y.  32;s,  any  thing  that  conflicts  with  the 
views  we  have  expressed,  or  that  gives 
material  aid  in  deciding  the  points  we 
have  discussed. 

The  memorandum  in  question,  express- 
ing that  the  iron  had  been  sold,  imported 
necessarily  that  it  had  been  bought.  The 
contract  was  signed  by  the  agent  of  both 
parties,  the  buyer  and  the  seller,  and  in 
our  opinion  was  a  perfect  contract,  ob- 
ligatory upon  both  the  parties  thereto. 

Judgment  reversed,  and  cause  remand- 
ed for  a  new  trial. 
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CAMPBELL  PRINTING-PRESS  CO.  v. 
THORP  et  al. 

(36  Fed.  Rep.  414.) 

Circuit  Court,  E.  D.  Michigan.     Oct.  16,  1888. 

At  Law.  Ou  exceptions  to  releree's  i-e- 
poi't. 

Tlie  facts  fully  appear  in  the  following 
statement  by  BROWN,  J.: 

Plaintiff  agreed  to  sell  to  the  defendants 
certain  printing-pres.ies,  rollers,  and  other 
property  connected  with  a  printing  estab- 
lishment, and  guarantied  that  the  presses 
should  be  "free  from  defective  material  or 
workmanship,  and  should  do  their  work 
satisfactorily,"  The  referee,  to  whom  the 
case  was  referred,  found  that  neither  of 
the  three  presses  was  satisfactory  to  de- 
fendants; nor  did  they  do  their  work  rea- 
sonably well,  yet  ho  found  as  a  conclu- 
sion of  law  that  the  plaintiff  was  entitled 
to  recover  the  whole  agreed  price,  less  a 
small  sum,  conceded  as  a  set-off,  upon  the 
theory  that  it  was  the  duty  of  the  defend- 
ants to  reject  the  presses  if  they  were  not 
satisfied  with  them,  and  that,  having  kept 
them,  there  was  no  method  of  estimating 
the  loss  they  suffered  by  reason  of  their 
dissatisfaction  ;  in  other  words,  that  the 
value  of  a  press  that  should  work  to  their 
satisfaction  was  not  capable  of  pecuniary 
estimation. 

Charles  A.  Kent,  for  plaintiff.  W.  L. 
Carpenter,  for  defendants. 

Before  JACKSON,  Circuit  Judge,  and 
BROWN,  District  Judge. 

BROWN,  J.,  (after  stating  the  facts  as 
above.)  The  correctness  of  the  referee's 
ruling  depends  largely  upon  the  proper 
construction  of  the  guaranty  that  the 
presses  should  be  free  from  defects  of 
material  or  workmanship,  and  should  do 
their  work  satisfactorily.  There  is  no 
doubt  of  the  general  proposition  that 
where  one  party  agrees  to  do  a  piece  of 
work  to  the  satisfaction  of  another,  the 
excellence  of  which  work  is  wholly  or  in 
part  a  matter  of  taste,  such,  for  instance, 
as  a  portrait,  a  photograph  or  bust,  a 
suit  of  clothes,  a  musical  instrument,  or  a 
piece  of  furniture,  the  buyer  may  reject  it 
without  assigning  any  reason  for  his  dis- 
satisfaction. In  such  case  the  law  cannot 
relieve  against  the  folly  of  the  vendor,  by 
inquiring  whether  the  dissatisfaction  of 
the  vendee  was  based  upon  reasonable 
grounds  or  not.  It  is  even  doubtful 
whether  it  can  inquire  into  the  good  faith 
of  the  vendee's  decision.  Brown  v.  Fos- 
ter, 11^  Muss.  136:  McCarren  v.  McNulty, 
7Grav,139;  Gibson  v.  Cranage,  39  M)"h. 
49;  Hoffman  V.  Gallaher,  6  Daly,  42;  '/j-a- 
leski  V.  Clark,  44  Conn.  21S;  McClure  v. 
Briggs,  .58  Vt.  82,  2  Atl.  Reu.  583.  The  true 
doctrine  is  expressed  in  i.IcCarren  v.  Mc- 
Nulty, 7  Gray,  139,  141 :  "It  may  be  that 
the  plaintiff  was  injudicious  or  indiscreet 
in  undertaking  to  labor  and  furnish  mate- 
rials for  a  compensation,  the  payment  of 
which  was  made  dependent  upon  a  contin- 
gency so  hazardous  or  doubtful  as  the  ap- 
proval or  satisfaction  of  a  party  particu- 
larly in  interest.  But  of  that  he  was  the 
sole  judge.     Against  the  consequences   re- 

LAW  SALES^9 


suiting  from  his  own  bargain  the  law  can 
afford  him  no  relief.  Having  voluntarily 
assumed  the  obligations  and  risk  of  the 
contract,  his  legal  rights  are  to  be  ascer- 
tained and  determined  solely  according  to 
its  provisions."  Other  cases  extend  the 
same  doctrine  to  contracts  for  the  per- 
formance of  labor,  or  for  the  support  of 
another  to  his  satisfaction.  In  such  case^ 
the  employer  may  be  wholly  dissatisfied 
with  the  character  of  the  service  rendered, 
or  the  beneficiary  made  exceedingly  un- 
comfortable by  his  surroundings,  without 
in  either  case  being  able  to  assign  what; 
the  law  would  recognize  as  a  sufficient 
reason  for  his  dissatisfaction.  It  make» 
him,  however,  the  sole  judge  of  the  rea- 
sonableness of  his  own  discontent.  Tay- 
lor v.  Brewer,!  Maule  &  ti.  290;  Rossiter 
V.  Cooper,  23  Vt.  522;  Tyler  v.  Ames,  & 
Lans.  2K0;  Spring  v.  Clock  Co.,  24  Hun, 
175;  Hart  v  Hart,  22  Barb.  606;  Ellis  v. 
Mortimer,  1  Bos.  &  P   N.  R.  257. 

Whether  these  words  should  receive  the 
same  construction  where  the  suitableness 
of  the  article  furnished  involves  no  ques- 
tion of  taste  or  personal  feeling,  but  sim- 
ply one  of  mechanical  fitness  to  do  a  cer- 
tain work,  or  accomplish  a  certain  pur- 
pose, admits  of  some  doubt.  The  author- 
ities are  not  entirely  harmonious,  but  the 
decided  weight  of  authority  is  in  favor  of 
the  construction  given  to  it  by  the  ref- 
eree. So  far  as  this  state  is  concerned, 
two  decisions  seem  to  put  the  matter  en- 
tirely at  rest.  In  Machine  Co.  v.  Smith, 
50  Mich.  565,  15  N.  W.  Rep.  906,  it  was  held 
that  where  the  vendor  of  a  harvesting- 
machine  gave  a  warranty  that  the  con- 
tract of  purchase  should  be  of  no  effect  un- 
less the  machine  worked  to  the  buyer's 
satisfaction,  it  was  held  the  purchaser 
had  reserved  the  absolute  right  to  reject 
the  machine,  and  that  his  reasons  for  do- 
ing so  could  not  be  investigated.  A  still 
stronger  caseis  that  of  Manufacturing  Co. 
V.  Ellis,  68  Mich.  101.  35  N.  W.  Rep.  841. 
The  agreement  was  that  a  certain  grain- 
binder  should  do  good  work  and  "give 
satisfaction."  It  was  held  that,  unless 
the  defendant  was  satisfied  with  the  ma- 
chine, although  it  did  good  work,  he  was 
not  bound  to  purchase.  See,  also,  Piatt 
V.  Broderick,  70  Mich.  .577,  38  N.  W.  Rep. 
579.  In  the  case  of  Machine  Co.  v.  Ches- 
rown,  33  Minn.  32,  21  N.  W.  Rep.  846,  plain- 
tiff guarantied  to  furnish  defendant  a 
cord-binder  guarantied  to  work  satisfac- 
torily. It  was  held  that  in  case,  upon 
reasonable  trial,  it  did  not  work  satisfac- 
torily. It  was  unnecessary  for  the  defend- 
ant to  return  it  to  plaintiff,  but  it  was 
sufficient  for  him,  within  a  reasonable 
time,  to  notify  plaintiff,  in  substance,  that 
it  did  not  work  satisfactorily, and  that  he 
declined  to  accept  it.  The  same  ruling 
was  made  with  regard  to  a  steam-boat,  in 
Gray  v.  Railroad  Co.,  11  Hun,  70;  with  re- 
gard to  a  machine  for  generating  gas,  in 
Aiken  v.  Hyde,  99  Mass.  183;  with  regard 
to  a  fanningmill,  in  Goodrich  v.VanNort- 
wick,43  111.445;  and  with  regard  to  a  pas- 
senger elevator,  in  Singerly  v.  Thaver,  lOS 
Pa.  St.  291,  2  Atl.  Rep.  230.  In  this  latter 
case  a  large  number  of  authorities  are 
cited  by  counsel  and  court  to  the  same 
effect.    The  New  York  cases  at  first   blush 
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wciuld  seem  to  lay  do  wu  a  different  rule, 
but  when  carefully  examined  the  difference 
is  more  apparent  than  real.  The  earliest 
case  is  that  <if  Folliard  v.  Wallace,  '2 
Johns.  39o,  in  which  one  covenanted  that 
in  case  the  title  to  a  lot  of  land  conveyed 
to  him  should  prove  good  and  sufficient 
in  Ian-,  that  lie  would  pay  to  a  tliird  par- 
ty, three  months  after  he  should  he  well 
satisfied  that  the  title  was  undisputed 
and  Kood  agedn.st  all  other  claims.  It 
was  held  tliat  Hie  a  ward  of  certain  com- 
missioners on  the  title  in  favor  of  tlie  cov- 
<  nantor  ought  to  satisfy  him,  and  that  it 
.sas  not  enouj^h  for  the  defendan  t  to  al- 
ii ^e  that  he  was  not  wuti.'^fied  with  the  ti- 
tle without  some  good  reason  l)ping'  as- 
signed for  hi.s  dissatisfaction,  and  that  he 
was  not  t(;  judj^e  for  hinsself,  l)ut  that 
the  law  would  determine  when  he  ounht 
to  be  satisfied.  Chancellor  Kent,  who  de- 
livered the  opinion,  observed  that  "if  the 
defendant  were  left  at  liberty  to  judge  for 
himself  when  he  were  satislied,  it  would  i 
totally  destroy  the  obligation,  and  the  j 
agreement  would  be  absolutely  void."- 
In  City  of  Brooklyn  v.  Railway  Co.,  47  N.  ' 
Y  475,  an  action  was  Drought  upon  a  cov- 
«nant  in  which  the  defenilant  agreed  to 
Ueep  the  pavement  of  certain  streets  in 
thorough  repair  within  the  tracks,  etc.,  un- 
<ler  the  dirfction  of  such  competent  au- 
thority as  the  common  council  might  des- 
ignate. The  court  held  that,  if  the  pave- 
rnent  were  kept  iu  thorough  repair,  it  was 
Hufflcient  though  it  was  kept  up  without 
direction  from  the  competent  authority 
designated  by  the  common  council. 
"That  which  the  law  shall  say  a  contract- 
ing party  oujiht  in  reason  to  he  satis- 
fled  with,  that  the  la«  will  say  he  is  sat- 
isfied with."  A  like  ruling  was  made  in 
Miesell  v.  Insurance  <"'(>.,  7(j  N.  Y.  115,  witli 
reference  to  the  certificate  of  a  physician 
in  a  life  insurance  case;  and,  finally,  in 
Boiler  Co.  v.  Garden,  101  N.  Y.  .3,S7,  4  N.  E. 
Hep.  749,  the  parties  entered  in  to  a  con  tract 
by  which  plaintiff  agreed  to  alter  certain 
boilers  belonging  to  defendants,  for  which 
the  defendants  agreed  to  pay  the  stipu- 
lated |)rice"HS  soon  as  they  are  «atistied 
the  boilers  as  changed  are  a  success.  "  In 
an  action  to  rfcover  the  contract  price, 
the  defendants  claimed  the  question  as  to 
whether  the  work  was  a  success  was  one 
alone  for  them  to  determine.  This  was 
held  to  be  untenable,  and  that  a  simple 
allegation  of  dissatisfaction  without  a 
good  reason  therefor  was  no  defense. 
The  prior  cases  were  quoted,  as  settling 
the  law  in  that  state.  None  of  these 
cases,  however,  related  to  the  sale  of  man- 
ufactured articles.  In  none  of  them  was 
there  an  opportunity  for  a  rescission,  and 
restoring  the  parties  to  tlieii'  statu  quo. 
The  last  case  particularly  is  much  like  that 
of  Iron  Co.  v.  Best,  14  Mo.  App.  508, 
hereafter  cited,  and  is  subject  to  the 
same  criticism. 

Notwithstanding  the  cases  iu  \ewYork, 
and  admitting  all  that  is  claimed  for 
them,  the  weight  of  authority  as  well  as 
of  reason  inclines  us  to  the  opinion  that 
the  parties  must  stand  to  their  contract 
as  they  have  made  it,  and  if  the  vendor 
has  agreed  to  furnisii  an  article  that  shall 
436  satisfactory  to   the  vendee,  he  consti- 


tutes the  latter  the  sole  arbiter  of  his  own 
satisfaction.  It  is  entirely  well  settled 
that  if  the  acceptance  of  a  machine  is 
made  dependent  upon  the  approval  of  an 
engineer,  or  if  a  pavement  is  to  be  laid  to 
the  satisfaction  of  a  street  commissioner, 
or  if  lumber  is  to  be  scaled  by  an  inspect- 
or, the  decision  of  such  agent,  ia  the  ab- 
sence of  fraud,  bad  faith,  or  clear  error,  is 
conclusive.  We  know  of  no  reason  of  pub- 
lic policy  which  prevents  Darties  from  con- 
tractinir  that  the  decision  of  one  or  the 
other  shall  be  conclusive.  Inthscuseof 
chattel  mortgages  the  rule  is  entirely  well 
settled  that,  if  the  mortgage  provides 
that  mortgagee  may  take  possession 
whenever  he  deems  his  security  unsafe, 
the  mortgagor  thereliy  submits  himself 
to  the  judgment  of  the  mortgagee  on  the 
((uestion  of  security,  and  the  latter  is  not 
bound  to  pro\-e  circumstances  justifying 
Ills  action.  Certain  cases,  ho wever, estab- 
lish a  reasonable  modification  of  this 
rule,  to  the  effect  that  the  dissatisfaction 
must  be  real,  and  not  feigned,  and  that 
the  vendee  is  not  at  liber'.v  to  say  he  is 
(lissatisHed  when  in  reality  he  is  not;  in 
other  words,  that  his  discontent  must  be 
genuine.  Manufacturing  Co.  v.  Brush,  43 
Vt.  .".L'S;  Daggett  v.  .Johnson,  49  Vt.  345; 
JUClure  v.  Briggs,  5s  Vt.  S2,  2AtI.  Eep. 
5S3.  The  same  cases,  however,  hold  that, 
while  the  vendee  is  bound  to  act  honestly, 
it  is  Dot  enough  to  show  that  he  ought 
to  have  heen  satislied,  and  that  his  dis- 
content vcas  without  good  reason.  See, 
also,  Lynn  v.  Railroad  Co.,  60  Md.  404; 
Railroad  Co.  v.  Brydon,  05  Md.  19N,  611,  3 
Atl.  Eep.  306,  and  9  Atl.  Rep.  126.  In 
Manufacturing  Co.  v.  Cliico,  24  Fed.  Eep. 
893,  it  was  held  that  where,  under  a  con- 
tract, a  fire-engine  was  to  be  made  and 
delivered  which  should  be  satisfactory  to 
the  purchaser,  it  must  in  fact  be  satisfac- 
tory to  him,  or  he  is  not  bound  to  take  it; 
but  that,  where  the  purchaser  was  in  fact 
satisfied,  but  fraudulentl.v,  and  in  bad 
faith,  declared  that  he  was  not  satisfied, 
the  contract  had  been  fully  performed  hy 
the  vendor,  and  the  purchaser  was  bound 
to  accept  the  article.  This  I  regard  as 
an  accurate  summary  of  the  whole  law 
upon  the  subject. 

Some  doubt  ia  thrown  upon  this  case  b.v 
the  stipulation  that  the  presses  shall 
work  satisfactorily,  without  stating  the 
person  to  whom  they  shall  be  satisfacto- 
ry. We  think,  however,  that  there  can  he 
but  one  interpretation  fairly  given  to 
these  words.  When, in  common  language, 
we  speak  of  making  a  thing  satisfactory, 
we  mean  it  shall  be  satisfactory  to  the 
person  to  whom  we  furnish  it.  It  would 
be  nonsense  to  say  that  it  should  be  satis- 
factory to  the  vendor.  It  would  be  in- 
definite to  say  that  it  should  be  satisfac- 
tory to  a  third  person,  without  designating 
the  i)erson.  It  can  only  be  intended  that 
it  shall  besatisfactory  to  the  person  whois 
himself  interested  in  its  satisfactory  opera- 
tion, and  that  is  the  vendee.  I'his  was  the 
view  taken  of  similar  words  in  Taylor  v. 
Brewer,!  Maule  i:  S.  290;  Machine  Co.  v. 
Chesrown,  33  Minn.  32,  21  N.  W.  Eep.  .S46; 
and  in  Singerly  v.  Thavcr,  108  Pa.  St.  291, 
2  Atl.  Rep.  230.  The  case  of  Iron  Co.  v. 
Best,  14    Mo.    App.   503,   is   clearly   distin- 
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«nisliable  from  the  caees  last  cited.  In 
this  case  defendant  agreed  to  build  an  air- 
furnace  in  plaintiff's  warehouse,  accord- 
ing to  a  plan  to  be  furnished  by  himself. 
The  furnace  thus  became  attached  to  the 
freehold  of  tiie  plaintiff,  and  waw  incapa- 
ble of  severance.  It  was  a  structure  into 
which  the  plaintiff  had  put  all  the  mate- 
rials and  the  defendant  had  put  all  the 
labor.  Defendant  could  not  take  away 
the  materials,  becau.se  they  were  not  only 
attached  to  plaintiff's  freehold,  but  actu- 
ally belonged  to  him.  His  labor  was 
gone,  and  could  not  be  recalled.  To  per- 
mit the  plaintiff,  under  such  circum- 
stances, to  refuse  to  pay,  if  in  fact  the  fur- 
nace worked  reasonably  well,  and  at  the 
same  time  to  retain  the  fruits  of  defend- 
ant's labor,  would  have  been  an  unwar- 
rantable extension  of  the  doctrine  applied 
to  machines  or  articles  of  manufacture 
which  can  be  rejected.  The  court  very 
properly  held  that  the  ce)venant  was  sat- 
isfied if  the  furnace  worked  reasonably 
well.  Conceding,  then,  that  the  plaintiff 
was  bound  to  furnish  presses  that  should 
work  satisfactorily  to  the  defendants,  it 
is  very  evident  that  they  were  not  satis- 
fied with  their  operation,  and  that  they 
had  reasonable  grounds  for  tlieir  dissatis- 
faction, as  the  referee  finds  that  the 
presses  neither  worked   to  their  satisfac- 


tion, nor  reasonably  well.  This  undoubt- 
edly gave  them  the  power  to  reject  the 
machines.  Instead  of  doing  this,  how- 
ever, they  kept  them,  and  now  seek  to  re- 
coup their  damages  by  reason  of  their  fail- 
ure to  work  as  they  ought  to.  Had  the 
covenant  been  that  the  presses  should 
work  well,  we  should  have  no  doubt  that 
the  defendants  might  have  recouped  such 
damages,  and  that  the  referee  would  have 
found  them  capable  of  estimation.  These 
damages  would  have  been  the  difference 
in  value  between  i)resses  which  would 
work  reasonably  well  and  those  which 
were  actually  furnished.  But  in  attempt- 
ing to  apply  the  same  rule  in  the  present 
case,  we  encounter  a  formidable  difficulty 
from  the  impossibility  of  fixing  the  value 
of  machines  which  shall  work  to  tlie  sat- 
isfaction of  the  defendants.  It  will  not  do 
to  say  that  such  value  is  to  be  gauged  by 
that  of  a  machine  which  shall  work  rea- 
sonably well,  because  such  a  press  might 
not  have  been  satisfactory  to  the  vendee, 
or  he  might  have  been  content  with  one 
which  would  not  have  worked  to  the  sat- 
isfaction of  experts  in  the  business.  We 
think  that,  having  elected  to  retain  the 
presses,  they  are  bound  to  pay  the  full 
price  for  them.  The  exceptions  to  the  re- 
feree's report  will  therefore  be  overruled, 
and  judgment  enttrdd  upon  his  finding. 
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CARDINELL  v.  BENNETT  et  al. 

(52  Cal.  470.) 

Supreme  Court  of  California.    Oct.  Term,  1877. 

Action  by  John  A.  Cardinell  against 
i'harles  A.  Bennett  and  anotlier,  to  recover 
a  horse  or  its  value.  From  a  judgment 
fur  plaintiff  defendants  appeal.    Reverwed. 

One  Carpenter,  the  owner  of  the  horse, 
agreed  with  plaintiff  to  give  it  to  him  on  a 
date  named,  in  exchange  for  a  buggy  and 
$250,  plaintiff  paying  one  dollar  at  the 
time  the  agreement  was  made.  There- 
after Carpenter  sold  the  horse  to  defend- 
ant Bennett,  and  could  not  deliver  it  to 
plaintiff  when  called  on  to  do  so. 


Tilden  &  Wilson, for  appellant.  Thomas 
V.  O'Brien,  for  respondent. 

BY  THE  COURT.  Plaintiff  had  no 
property,  either  general  or  special,  in  the 
horse  "Chief  Crowley  "  at  the  time  of  the 
alleged  conversion,  or  when  this  action 
was  commenced.  The  transaction  did 
not  amount  to  a  sale  on  credit  from  Car- 
penter to  Cardinell,  but  a  contract  where- 
by it  was  agreed  that  the  latter  should 
acquire  the  property  on  the  performance 
of  certain  conditions  promised  liy  him  to 
be  performed. 

Judgment  and  order  reversed  and  case 
remanded. 


CAULKINS  «.  IIELLMAN. 
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CAUI.KIXS   V.    IIELLMAN. 

(47  N.  y.  449.) 

Court  of  Appeals  of  New  York.    1872. 

Action  to  recover  for  wines  and  casks 
sold. 

Stephen  K.  Williams,  tor  appellant.  E. 
G.  Latham,  for  respondents. 

RAPALTjO,  J,  The  instructions  to  the 
jury  as  to  the  legal  effect  of  the  delivery 
of  the  wine  at  Blood's  Station  in  conform- 
ity with  the  terms  of  the  verbal  contract 
of  sale  were  cleai'ly  erroneous.  No  act  of 
the  vendor  alone,  in  performance  of  a  con- 
tract of  sale  void  by  the  statute  of  frauds, 
can  give  validity  to  such  a  contract. 

Where  a  valid  contract  of  sale  is  made 
in  writing  a  delivery  pursuant  to  such 
contract  at  the  place  agreed  upon  tor  de- 
livery, or  a  shipment  of  the  goods  in  con- 
formity with  the  terms  of  thu  contract, 
will  pass  the  title  to  the  vendee  without 
any  receipt  or  acceptance  of  the  goods  by 
him.  Cut  if  the  contract  is  oral,  and  no 
part  of  the  price  is  paid  by  the  vendee, 
there  must  be  not  only  a  delivery  of  the 
goods  by  the  vendor,  but  a  receipt  and  ac- 
ceptance of  them  by  the  vendee  to  pass 
the  title  or  make  the  vendee  liable  for  the 
price;  and  this  acceptance  must  be  volun- 
tary and  unconditional.  Even  the  receipt 
of  the  goods,  without  an  acceptance,  is 
not  suHicipnt.  Some  act  or  conduct  on 
the  part  of  the  vendee,  or  his  authorized 
agent,  Kanifestiug  an  intention  to  accept 
the  goods  as  a  performance  of  the  con- 
tract, and  to  appropriate  them,  is  re- 
quired to  supply  the  place  of  a  written 
contract.  This  distinction  seems  to  have 
been  overlooked  in  the  charge.  The 
learned  judge  instructed  the  jury,  as  a 
matter  of  la  w,  that  if  they  were  satisfied 
that  the  wine  or  any  portion  of  it  was 
actually  delivered  in  pursuance  of  the 
verbal  contract,  that  circumstance  was 
sufficient  to  take  the  contract  out  of  the 
statute  of  frauds,  and  the  contract  was  a 
Talid  one, and  might  be  enforced  notwith- 
standing it  was  not  in  writing.  The  at- 
tention of  the  jur.v  was  directed  to  the  in- 
quiry whether  the  plaintiffs  had  faithfully 
performed  their  part  of  the  contract 
rather  than  totheaction  of  thedefendant, 
and  the  judge  proceeded  to  state  that  if 
the  wine  was  delivered  to  theexpress  com- 
pany at  Blood's  Station  in  good  order,  in 
merchantable  condition,  and  corresponded 
in  quality  andall  substantial  and  mate- 
rial respects  with  the  saniples,  then  he  in- 
structed the  jury  as  a  matter  of  law,  that 
if  they  found  the  contract  as  dordon  tes- 
tified'with  respect  to  the  place  of  delivery, 
that  was  a  complete  delivery  under  the 
contract,  and  passed  the  title  from  the 
plaintiffs  to  the  defendant,  and  the  plain- 
tiffs were  entitled  to  recover  the  contract 
price  of  the  wines. 

The  plaintiff's  counsel  suggests  in  the 
statement  of  facts  appended  to  his  points, 
that  Gordon  was  the  agent  of  the  defend- 
ant, to  accept  the  goods  at  Blood's  Sta- 
tion. But  this  statement  is  not  borne  out 
by  the  evidence;  Gordon  was  the  agent  of 
the  plaintiffs  for  the  sale  of  the  goods;  it 


was  incumbent  upon  them  to  make  the 
shipment.  All  that  Gordon  testifies  to  is 
that  the  delendant  requested  him  to  make 
the  best  bargain  he  could  for  the  freight. 
He  does  not  claim  that  he  had  any  au- 
thority to  accept  thegoods  for  the  defend- 
ant. 

According  to  the  defendant's  testimony 
Gordon    clearly    had   no   such   authority, 
nor   did  the  defendant   designate  any  con- 
j  veyance,  and  the  judge  submitted  no  ques- 
1  tion  to  the  jury  as  to  the  authority  either 
I  of  Gordon  or  the  express   company  to   ac- 
j  cept   the  goods.     On   the  contrary,  he  re- 
!  peated   that   if  when   the  wine  was   deliv- 
j  ered   at    Blood's   Station   it  was   in  good 
I  order  and  corresponded  with  the  samples, 
the  plaintiffs  would  be  entitled  to  a  verdict 
for  the  contract   price,  upon   the  ground 
that  the  r>arties   by  the  contract  (assum- 
ing  it  to  be  as  claimed    by  the  plaintiffs), 
fixed  upon  that  Htation  as  the  place  of  de- 
livery; "that  it  was  true   that  the  defend- 
ant was   not   thereto  receive  it,  and   had 
no  agent  at   Blood's  Station  to  receive  it, 
and    had   no   opportunity    to    inspect    it 
there;  but   that  that  was   a   contingency 
he  had  not  seen,  and  which  he  might  have 
guarded  against  in  the  contract." 

It  is  evident  that  the  Inarncd  judge  ap- 
plied to  this  case  the  rule  as  to  delivery, 
whicli  would  be  ap|)licab!e  to  a  vabd, 
written  contract  of  sale,  but  which  is  in- 
applicable when  the  contract  is  void  by 
the  statute  of  frauds. 

The  effect  of  the  delivery  of  goods  at  a 
railway  station,  to  be  forwarded  to  thfr 
vendee  in  pursuance  of  the  terms  of  a 
verbal  contract  of  sale,  was  very  fully  dis- 
cussed in  the  case  of  Norman  v  Phillips, 
14  Mees.  &  M'els.  277,  and  a  verdict  for  the 
plaintiff  founded  upon  such  a  delivery, 
and  upon  the  additional  fact  that  the  ven- 
dor sent  an  invoice  to  the  vendee,  which 
he  retained  for  several  weeks,  was  set 
aside.  The  English  authorities  on  the 
subject  are  reviewed  in  that  case,  and  the 
American  and  English  authorities  bearing^ 
upon  the  same  question  are  also  referrert 
to  in  the  late  cases  of  Kodgers  v.  Phillips, 
40  N.  y.  519,  and  Cross  v.  O'Donnell,  44  id. 
661;  4  Am.  Rep.  721.  The  latter  case  is 
cited  by  the  counsel  for  the  plaintiffs  as  an 
authority  for  the  proposition  that  a  de- 
livery to  a  designated  carrier  is  sufficient 
to  take  the  case  out  of  the  statute;  but  it 
does  not  so  decide.  It  holds  only  that 
the  receipt  and  acceptance  need  not  be 
simultaneous,  but  that  they  may  take 
place  at  different  times,  and  that  after  the 
purchaser  had  himself  inspected  aud  ac- 
cepted the  goods,  purchased  the  delivery 
of  them  t)y  his  direction  to  a  designated 
carrier  was  a  good  delivery,  and  tlie  car- 
rier was  the  asjeut  of  the  purchaser  to  re- 
ceive them.  No  question  however  arises 
in  the  present  case  as  to  a  delivery  to  a 
designated  carrier,  as  the  evidence  in  re- 
spect totheagreed  mode  of  delivery  is  con- 
flicting, and  no  question  of  acceptance  by 
the  carrier  as  agent  for  the  defendant  was 
submitted  to  the  jury. 

The  judge  submitted  to  the  jury  two 
questions,  to  which  he  required  specific 
answers. 

1st.  Was  the  wine  delivered  at  the  rail- 
road station  at  the  time  agreed  upon  by 
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the  parties,  and  was  it  then  in  all  rewpects 
In  sood  order,  anr]  like  the  samples  exhih- 
ited  by  the  plaintiff  to  thedefendantV  and, 

2d.  Was  the  wine  accepted  by  the  de- 
fendant after  it  reached  his  place  of  busi- 
ness iu  New  Yorii? 

The  jury  answered  both  of  these  ques- 
tions in  the  affirmative,  and  it  is  now 
claimed  that  the  answer  to  the  second 
cjuestion  renders  immaterial  any  errctr  the 
judge  may  have  committed  in  respect  to 
the  effect  of  the  delivery  at  the  station. 

It  is  difficult  to  find  an.v  evidence  justify- 
ing thesiibmission  tothejnry  of  the  second 
<)uestion;  but  no  exception  was  taken  to 
such  submission.  Tlie  motion  foranonsuit 
^vould  have  raised  that  point,  were  it  not 
for  the  fact  that  there  was  evidence  to  go 
to  the  jury  on  the  claim  of  .f52  for  barrels, 
and  this  precluded  a  nonsuit.  We  think 
however  that  theerror  in  the  charge  may 
have  misled  the  jury  in  passing  upon  the  sec- 
ond question  ;  at  all  events,  it  is  not  impos- 
sible tliat  it  should  havedone  so.  Having 
been  instructed  that  upon  the  fact  as  they 
found  it  in  respect  to  tlie  agreement  for  a 
delivery  at  Blood's  Station,  the  title  to 
the  goods  had  passed  to  the  defendant 
before  tlie  receipt  of  them  at  New  York,  and 
that  their  verdict  must  be  for  the  plain- 
tiffs, they  may  have  examined  the  question 
of  his  acceptance  of  them  at  New  Y'ork 
with  less  scrutiny  than  the.y  would  have 
exercised  had  the.y  been  informed  that  the 
result  (if  the  case  depended  upon  their  find- 
ing on  that  question.  And  the  construc- 
tion of  the  defendant's  acts  and  language 
may,  iu  some  degree,  have  been  influenced 
by  theconsideration  that  when  the  winear- 
rived  iu  New  York  the  title  had,  according 
to  the  theory  on  which  the  case  was  sub- 
mitted to  tliem,  passed  to  the  defendant, 
and  he  had  no  right  to  reject  the  wines. 
Furthermore,  we  think  the  judge  erred  in 
excluding  the  evidence  of  the  contents  of 
the  telegram  which  thedefendant  attempt- 
ed to  send  to  the  plaintiffs  immediately 
upon  the  receipt  of  the  wine.  If,  as  was 
oH'ered  to  be  shown,  it  stated  that  he  de- 
<:lined  to  accept  the  wine,  it  was  material 
as  |)art  of  the  res  gestte.  A  bona  fide 
attempt,  immediately  on  the  receipt  and 
examination  of  the  wine,  to  communicate 
such  a  message,  was  an  act  on  his  part 
explaining  and  qualifying  his  conduct  in 
receiving  the  wine  into  his  store  and  al- 
lowing it  to  remain  there.  And  even 
though  the  message  never  reached  the 
plaintiffs,  it  bore  upon  the  question  of  ac- 
ceptance   by   the   defendant.     The    ot)jec- 


tion  to  the  evidence  of  the  contents  of  the 
telegram  was  not  placed  on  the  ground 
of  omission  to  produce  the  original,  and 
the  judge  iu  his  charge  instructed  the  jury 
that  the  attempt  to  send  this  telegram 
did  not  affect  the  plaintiffs'  rights,  for  the 
reason  that  it  was  not  shown  to  have 
been  received  by  them,  and  tiiis  was  ex- 
cepted to.  In  Norman  v.  Phillips,  14  Mees. 
&  Wels.  277,  the  defendant  was  allowed 
to  prove  that  on  being  informed  by  the 
railway  clerk  that  the  goods  were  lying 
for  him  at  the  station,  he  said  he  would 
not  take  them,  and  stress  was  laid  upon 
the  fact.  Yet  this  statement  to  the  clerk 
was  not  communicated  to  the  plaintiff. 
Evidence  of  an  attempt  to  send  a  message 
to  them  to  the  same  effect,  though  un- 
successful, would  have  been  no  more  ob- 
jectionable than  the  declaration  to  the 
clerk.  TliR  acts  of  the  defendant  at  the 
time  of  the  receipt  of  the  goods,  and  his 
bona  fids  attempt  to  communicate  to  the 
plaintiffs  his  rejection  of  them  were  I  think 
material  and  competent  to  rebut  any  pre- 
sumption of  an  acceptance  arising  from 
their   retention  by  him. 

The  judge  was  requested  to  instruct  the 
jury  that  the  true  meaning  of  the  defend- 
ant's letter  of  March  31  was  a  refusal  to 
accept  the  wine  under  the  contract.  A 
careful  examination  of  that  letter  satis- 
ties  ns  that  the  defendant  was  entitled  to 
have  the  jury  thus  instructed.  The  letter 
clearly  shows  that  the  defendant  did  not 
accept  or  appropriate  the  wines.  After 
complainina;  in  strong  language  of  their 
quality  and  condition,  and  of  the  time 
and  manner  of  their  shipment,  he  says  to 
the  plaintiffs,  "what  can  be  done  now 
with  the  wine  after  it  suffered  so  much, 
and  shows  itself  of  such  a  poor  qualit3  ? 
1  don't  know  ra.yself  and  am  awaiting 
your  advice  and  opinion."  He  concludes 
by  expressing  his  regret  that  their  first 
direct  transaction  should  have  turned  out 
so  unsatisfactory,  and  by  stating  that  he 
cannot  be  the  sufferer  by  it,  and  he  awaits 
their  disposition. 

This  language  clearly  indicates  an  in- 
tention to  throw  upon  the  plaintifis  the 
responsibility  of  directing  what  should  be 
done  with  the  wine,  and  is  inconsistent 
with  any  acceptance  or  appropriation 
of  it  by  the  writer. 

For  these  reasons  the  judgment  should 
be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


CHANDELOR  c.'LOPUS. 
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CHAXDELOR  V.  LOrUS. 

(2  Oro.  Jac.  2.) 

Exchequer  Chamber,  Easter  Term. 

Action  upon  the  ease:  Whereas  the  de- 
fendfint  being  a  goldsmith,  and  having 
skill  in  jewels  and  precious  stones,  had 
a  stone,  which  he  affirmed  to  Lopus  to  be 
a  bezar-Btone,  and  sold  it  to  him  fur  one 
hundred  pounds;  ubi  revers,  it  was  not  a 
hezar-stone..  The  defendant  pleaded  not 
guilty,  and  verdict  was  given  and  judg- 
ment entered  for  the  plaintiff  in  the  king's 
bench. 

But  error  was  thereof  brought  in  theex- 
chequer  chamber;  because  the  declaration 
contains  not  matter  sufficient  to  charge 
the  defendant,  viz.  that  lie  warranted  it 
to  be  a  bezar-stone  or  that  he  knew  that 
it  was  not  a  bezar-stone;  for  it  may  be 
that  he  himself  was  ignorant  whether  it 


were  a  bezar-stone  or  not.  And  all  the 
juHtices  and  barons  (except  ANDEHSON) 
held,  that  for  this  cause  it  was  error.  For 
the  bare  affirmation  that  it  was  a  l)ezar- 
stone,  without  warranting  it  to  be  so, 
is  no  cause  of  action.  And  although  he 
knew  it  to  be  no  bezar-stone,  it  is  not  ma- 
terial. Fur  everyone.  In  selling  his  wares, 
will  affirm  that  his  wares  are  good,  or  the 
horse  v,'hicli  he  sells  is  sound:  yet  if  lie 
does  not  warrant  them  to  be  so,  it  is  no 
cause  of  action.  And  the  warranty  ought 
to  be  made  at  the  same  time  as  the  sale. 
Fitz.  Nat.  Brev.  94,  c.  &  98,  b;  5  Hen.  7, 
pi.  41;  9  Hen.  6,  pi.  53;  12  Hen.  4,  pi.  1; 
42  Ass. 8;  7  Hen. 4.  pi. 15.  Wherefore, foras- 
much as  no  warranty  is  alleged,  they  held 
the  declaration  to  be  ill.  ANDERSON  to 
the  contrary;  for  the  deceit  in  selling  it 
as  a  bezar,  whereas  it  wasnot  so,  is  cause 
of  action.  But  notwithstandingit  was  ad- 
judged to  be  no  cause,  and  tlie  judgment 
was  reversed. 


CHAPMAN  V.  MURCH. 
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CHArMAN  V.  MURCH. 
(19  Johns.  290.) 

Supreme  Court  of  New  York.    Jan.  Term, 

1822. 

In  error  to  the  court  of  common  pleas  of 
Washington  county.  Chapman  brought 
an  action  of  assumpsit  ajiainst  Murch  in 
the  court  below.  The  declaration  stated, 
that  the  defendant,  on  the  1st  of  Decem- 
ber, 1818,  in  consideration  that  the  plain- 
tiff would  deliver  to  the  defendant,  a  cer- 
tain horse  of  the  plaintiff  of  great  value, 
in  exchange  for  a  certain  horse  of  the  de- 
fendant, the  defendant  undertook  and 
promised,  that  the  horse  of  the  defendant 
was  then  and  there  sound,  &c.;  that  the 
plaintiff,  confiding  in  the  said  promise  of 
the  defendant,  delivered  to  him  the  said 
horse  of  the  plaintiff,  in  exchange  for  the 
defendant's  horse,  &c.  Yet  the  defendant, 
&c.  fraudulently,  &c.  did  not  perform  or 
regard  his  said  promise,  &c.,  for  that  the 
horse  of  the  defendant  was  not  souncl, 
but,  on  the  contrary,  was  unsound,  and 
had  a  certain  disease,  called  the  yellow 
water,  of  which  he  afterwards,  to  wit,  on 
the  2d  day  of  December,  1818,  died,  where- 
by, &c.  The  defendant  pleaded  the  gen- 
eral issue,  and  on  the  trial  of  the  cause, 
the  plaintiff  offered  to  prove,  that  the 
parties  exchanged  horses;  that  the  plain- 
tiff let  the  defendant  have  a  horse  worth 
JOO  dollars,  in  consideration  of  which  the 
defendant  let  the  plaintiff  have  another 
horse,  which  the  defendant,  at  the  time, 
represented  to  be  sound  ;  that  the  horse 
of  the  defendant,  so  delivered  to  him  in 
exchange,  was  not  sound,  but  that  he  had 
the  disease,  called  the  yellow  water,which 
rendered  him  useless  and  of  no  value,  and 
that  he  died  the  next  day.  The  evidence 
so  offered  was  objected  to  by  the  defend- 
ant's counsel,  and  rejected  by  the  court, 
on  the  ground,  that  this  being  an  action 
of  assumpsit  founded  on  a  warranty  of 
the  soundness  of  the  horse,  the  plaintiff, 
in  order  to  entitle  himself  to  a  recovery, 
was  bound  to  prove  an  express  warran- 
ty, and  that  the  testimony  offered  by  the 
plaintiff  did  not  amount  to  such  a  war- 
ranty.   A  bill  of  exceptions  was  taken   to 


the  opinion  of  the  court,  on  which  the 
writ  of  error  was  brought.  The  case  was 
submitted  to  the  court  without  argu- 
ment, on  a  statement  of  the  points  and 
authorities. 

SPENCER,  C.  J.,  delivjred  the  opinion 
of  the  court.  In  the  various  cases  which 
have  been  cited,  it  appears,  abundantly, 
that  when  the  action  is  founded  on  a  war- 
ranty of  the  soundness  of  a  chattel  sold, 
a  warranty  must  be  proved  ;  but  it  no 
where  appears,  tiiat  it  Is  necessary  that 
the  vender  should  use  the  express  words, 
that  he  warranted  the  soundness.  If  a 
man  should  say,  on  the  sale  of  a  horse,  "I 
promise  you  the  horse  is  sound,"  it  is 
difficult  to  conceive,  that  this  is  not  a 
warranty, and  an  express  one  too.  Peake 
(on  Evid.  228)  says,  "in  an  action  on  a 
warranty,  the  plaintiff  must  prove  the 
sale  and  warranty."  "In  general,  (he 
says,)  any  representation  made  by  the 
defendant  of  the  state  of  the  thing  sold, 
at  the  time  of  the  sale,  will  amount  to  a 
warranty."  He  adds,  "but  where  the  de- 
fendant refers  to  any  document,  or  to  his 
belief  only,  in  such  cases  no  action  is  main- 
tainable, without  proof,  that  he  knew  he 
was  representing  a  falsehood.  "  In  every 
action  on  a  warranty,  it  must  be  shown 
that  there  was  an  express  and  direct 
affirmation  of  the  quality  and  condition  of 
the  thing  sold,  as  contradistinguished 
from  opinion,  &c.,  and  when  that  is  made 
out,  it  would  be  an  anomaly  to  require 
that  the  word  warrant  should  be  used. 
Any  words  of  equivalent  import,  showing 
the  intention  of  the  parties,  that  there 
should  be  a  warranty,  will  suffice.  In 
the  present  case,  the  plaintiff  offered  to 
prove  what,  under  the  circumstances, 
might  be  an  express  warranty  ;  and  that 
was  for  the  consideration  of  the  jury,  un- 
der the  advice  of  the  court.  Seixas  v. 
Woods,  2  Caines,  56.  Pasley  v.  Freeman, 
3  Term  Rep.  57.  (Vamer  v.  Bi-adshaw,  10 
Johns.  Rep.  484. 

The  judgment  must  be  reversed,  and   a 
venire  de  novo  awarded  to  the  court  be- 
low. 

Judgment  reversed. 


CLARK  V.  DRAPEE. 
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CLARK  T.  DRAPER. 

(19  N.  H.  419.) 

Superior  Court   of  Judicature  of  New  Hamp- 
shire.   Hillsborough.    .Tuly  Term,  1849. 

Trover  by  one  ClarU  agaiust  Aavson 
Draper  for  a  pair  of  oxen.  A  verdict  was 
taken  by  consent  for  plaintiff,  on  which 
judgment  was  to  be  entered,  or  the  ver- 
dict was  to  be  set  aside  and  judgment  en- 
tered lor  defendant,  as  the  opinion  of  the 
fourt  should  be  upon  the  whole  case. 
Verdict  set  aside,  and  judgment  for  de- 
fendant. 

Plaintiff  purchased  the  oxen  in  suit  of 
defendant  for  f  (iO,  givinjr  his  note  tor  that 
amount,  and  defendant  agreeing  to  keep 
the  oxen  for  plaintiff  until  the  following 
Saturday.  At  the  same  time  defendant 
gave  to  plaintiff  some  brass  knobs,  which 
he  said  the. oxen  wore  on  their  horns. 
Subsequently  plaintiff  sent  for  the  oxen, 
and  defendant  refused  to  give  them  up 
without  receiving  the  money  for  them, 
whereupon  this  action  was  instituted. 

Pieree.for  plaintiff.  Sawyer,  for  defend- 
ant. 

WOODS,  J.  This  is  an  action  of  trover, 
and  the  plaintiff,  in  order  to  maintain  it, 
must  haveelther  a  special  or  general  proj)- 
erty  in  the  thing  demiinded,  together  with 
the  right  of  immediate  possession.  The 
property  may  be  absolutely  his,  yet  an- 
other may  have  had  such  a  right  to  the 
possession  of  it  when  the  demand  was 
made  and  the  action  brought,  that  the 
plaintiff  could  not,  against  the  will  of  such 
person,  lawfully  have  taken  it  into  his 
possession,  and  cannot,  therefore,  main- 
tain the  present  action,  founded,  as  it  is, 
upon  the  assumption  that  his  right  to 
possess  the  chattels  has  been  violated  by 
the  defendant. 

It  appears  that  in  the  month  of  Septem- 
ber, 1847,  the  plaintiff  bought  the  oxen  of 
the  defendant  for  sixty  dollars,  who 
agreed  to  keep  them  till  the  following 
Saturday  for  the  plaintiff,  at  his  re- 
quest. No  monej'  or  other  thing  was 
paid  for  the  oxen,  and  no  credit  was  stip- 
ulated for.  Now  that  transaction  consti- 
tuted a  sale  of  the  chattels  from  the  de- 
fendant to  the  plaintiff,  who  thereupon 
became  the  owner  of  them.  A  loss  or  de- 
struction of  them,  or  any  damage  hap- 
pening to  them  afterwards,  wouid  have 
been  the  loss  or  detriment  of  the  pur- 
chaser and  not  of  the  seller,  and  the  claim 
of  the  latter  for  the  price  would  have 
been  in  no  wise  affected  by  such  an  oc- 
currence.    1  Inst.  24,  3. 

But  notwithstanding  such  change  of 
property  or  ownership,  the  vendor  had 
a  rightto  retain  the  oxen  till  the  price 
was  paid.  This  lien  of  the  vendor  upon 
the  goods  sold  for  the  payment  of  the 
purchase  money,  has  been  universally 
recognized  at  common  law,  and  its  prin- 
ciples somewhat  extensivel.y  discussed  in 
the  cases.  It  will  be  sufficient  to  cite  one 
or  two  of  them. 

A  hop  merchant  sold  to  B.  on  diverse 
days  in  August,  various  jiarcels  of  hops. 
Part  of   them    were   weighed   and    an   ac- 


count of  the  weights,  together  with  sam- 
ples, delivered  to  the  purchaser.  The 
usual  time  of  payment  with  the  trade  was 
the  second  Saturday  subsequent  to  the 
sale.  B.  did  not  pay  tor  the  hops  at  the 
usual  time,  whereupon  A.  gave  notice 
that  unless  they  were  paid  for  l),y  a  certain 
day  they  would  be  re-sold.  The  hops 
were  not  paid  for,  and  A.  re-sold  a  part, 
with  the  consent  of  B.,  who  afterwards 
became  a  bankrupt,  and  then  A.  sold  the 
remainder  of  the  hops  without  the  consent 
of  B.  or  his  aasignees.  Account  of  the 
hops  so  sold  was  delivered  to  B.,  in  which 
he  was  charged  warehouse  rent  froni  tlie 
30th  of  August.  The  assignees  of  B.  de- 
manded the  hops  of  A.,  and  tendered  the 
charges  of  warehouse  rent,  &c.,  and  on 
the  refusal  of  A.  to  deliver  them,  brought 
trover.  It  was  holden  that  the  assignees 
could  not  maintain  the  action,  because 
the  party  must  have  for  that  purpose,  not 
only  a  right  of  property  but  a  right  of 
possession;  and  that  although  a  vendee 
of  goods  acquires  a  right  of  property  by 
the  contract  of  sale,  .vet  ne  does  not  ac- 
quire a  right  of  possession  to  the  goods 
until  he  pays  or  tenders  the  price.  Blox- 
am  V.  Sanders,  4  B.  &  C.  941,  10  Eng.  C. 
L.  Rep.  868. 

Nor  as  between  the  original  vendor  and 
vendee  is  the  lien  of  the  former  divested 
by  his  giving  to  the  vendee  a  delivery  or- 
der for  the  goods  sold,  but  remaining  in 
the  vendor's  warehouse  rent  free,  al- 
though it  appeared  that  by  the  usage  of 
trade  in  Liverpool,  where  the  parties 
dealt,  goods  sold  while  In  wareliouse  are 
delivered  by  the  vendor's  handing  to  the 
vendee  a  delivery  order,  and  that  the 
holder  of  such  order  may  obtain  credit 
with  a  purchaser,  as  having  possession  of 
the  goods.  Townlpy  v.  Crump,  4  Ad.  & 
El.  us. 

To  the  same  effect  is  the  case  of  Tooke 
V.  Hollingworth,  5  Term  Rep.  215. 

The  doctrine  is  fully  established  in  this 
state  by  the  case  of  Williams  v.  Moore,  5 
N.  H.  Rep.  235. 

That  there  was  no  actual  delivery  in 
this  case,  so  as  to  destroy  tlie  lien  of  the 
defendant  for  the  price,  is  clear.  And  the 
delivery  of  a  part  as  and  for  the  whole,  or 
a  symbolical  or  constructive  delivery,  if 
sufficient  for  such  an  effect,  is  not  made 
out  by  the  delivery  of  the  brass  knobs 
that  had  been  worn  upon  the  horns  of 
the  oxen.  They  were  not  delivered  with 
tljH  intention  of  tliereby  making  a  tradi- 
tion of  the  oxen,  which  is  the  essence  of 
a  symbolical  delivery.  i^ut  the  cases 
plainly  show  that  the  lien  is  preserved 
upon  all  and  every  parcel  of  the  goods 
sold  which  actually  remain  in  the  hands 
of  the  vendor. 

Nor  can  the  giving  of  the  note  for  the 
price,  payable  on  demand,  in  any  view, 
be  considered  as  a  payment  of  the  price. 
The  doctrine  on  this  head  was  fully  con- 
sidei'ed  and  settled  in  Jaffrey  v.  Cornish, 
10  N.  H.  Rep.  505,  where  it  was  held  that 
a  promissory  note  given  for  the  amount 
of  a  party's  taxes,  was  not  a  payment  of 
the  taxes  for  the  purpose  of  gaining  a  set- 
tlement. The  taking  of  a  note  is  in  no 
case  the  payment  of  a  debt,  unless  there 
be   a    special    agreement    to    that    effect. 
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The  present  is  a  stront;  and  clear  case  for 
the  application  of  that  doctrine;  and  dis- 
tinct proof  that  the  party  taking  the  note 
intended  thereby  to  part  with  his  lien 
upon  the  property,  would  be  retjuired. 


The  conclusion,  therefore,  is,  that  the 
present  action  cannot,  upon  the  evidence 
reported',  be  maintained;  that  the  verdict 
must  be  set  aside,  and  there  must  be 

Judgment  for  the  defendant. 


CLARK  V.  FEY. 
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CLARK  et  al.  v.  FEY. 

(24  N.    E.   Rep.    703,   121  N.   Y.   470.) 

Court  of  Appeals  of  New  York.    June  3,  1890. 

Appeal  from  supreme  court,  general  term, 
first  department. 

Action  by  Clarence  H.  Qark  against 
John  Fey  for  damages  alleged  to  have 
been  caused  by  defendant's  failure  to  ac- 
cept goods  (iron  "T"  rails)  sold  him  by 
plaintiff  by  a  written  contract  of  sale.  A 
judgment  dismissing  the  complaint  was 
affirmed  by  the  general  term,  and  plaintiff 
appeals. 

Tread  n-ell  Cleveland,  for  appellants. 
John  E.  Parsons  and  Albert  G.  McDonald, 
for  respondent. 

FiNcn,  J.  It  is  not  disputed  that  the 
rails  which  were  finally  tendered  to  the 
vendee,  and  then  sold  for  his  account  and 
risk,  producing  a  deficiency  below  thecon- 
tract  price,  which  deficiencj'  forms  the 
subject  of  the  action,  were  not  the  rails 
which  the  vendee  bought  and  the  vendor 
sold.  By  the  original  written  contract, 
those  rails  were  to  be  500  tons,  shipped 
"from  the  other  side,  January  or  Febru- 
ary or  March,  seller's  option."  It  is  the 
settled  rule  that,  in  a  case  like  the  present, 
the  date  of  the  shipment  is  a  material  ele- 
ment in  the  identification  of  the  property. 
Hill  V.  Blake,  97  N.  Y.  216;  Tobias  v.  Liss- 
berger,  105  N.  Y.  404, 12  N.  E.  Rep.  13.  It 
was  not  500  tons  of  rails  generally  that 
were  the  subject  of  the  contract,  but  a 
specific  quantity,  shipped  from  the  other 
side  during  the  three  named  months,  and 
unless  such  were  tendered  the  contract 
was  not  performed.  The  offer  of  other 
rails  would  impose  no  obligation  upon 
the  purchaser.  It  is  clear,  therefore,  that 
the  tender  finally  made  was  not  of  the 
property  specified  in  the  contract,  and  left 
no  liability  upon  the  vendee  jesulting 
from  his  refusal  to  accei^t,  unless  there  is 
something  else  about  the  case. 

There  is  something  else  about  the  case 
upon  which  tl  e  vendors  rely  as  entitling 
them  to  a  recovery;  and  that  is  an  al- 
leged parol  modification  of  the  original 
contract  which  made  the  final  tender  and 
the  sale  founded  upon  it  sufficient.  A  con- 
versation relative  to  the  existing  agree- 
ment took  place  between  the  vendee  and 
Mr.  Post,  representing  the  Vendors,  on  or 
about  the  20th  day  of  April.  That  was 
within  the  permitted  time  of  delivery. 
The  seller  might  have  shipped  during  the 
last  days  of  March  by  sail  instead  of  by 
steam,  and  so  had  an  average  of  from  35 
to  45  days  for  the  arrival.  The  conversa- 
tion, as  detailed  by  Mr.  Post,  was  thus 
stated  :  "Mr.  Fey  came  in,  and  said  that, 
in  consequence  of  the  price  of  old  rails  fall- 
ing from  |45  a  ton  to  practically  f  23  a  ton, 
it  was  a  very  difficult  thing  for  him  to 
take  those  rails;  that  he  could  not  sell 
them  now  to  anybody,  and  wanted  me  to 
be  as  easy  with  him  as  I  could,  and  want- 
ed me  to  carry  the  rails,  and  give  him 
some  rails  latsr.  I  told  him,  on  personal 
con,iiderations,— I  had  known  him  for  a 
long  time,— that  I  would  do  everything  I 
could    to     accommodate    him.     I  said  I 


would  carry  the  rails  for  him,  and  give 
him  some  rails  a  little  further  on  in  place 
of  them,  and  perhaps  the  price  would  get 
better."  It  is  evident  that  this  conversa- 
tion on  the  part  of  Mr.  Fey  was  based  up- 
on the  assumption  that  the  contract  rails 
had  arrived,  and  were  ready  for  delivery, 
and  had  been  duly  tendered.  Indeed,  Mr. 
Post  was  asked,  "In  that  conversation,  at 
that  time,  did  you  say  anything  about 
your  readiness  to  deliver  the  iron  that  he 
had  bought  of  you?  "  and  answered, "  Per- 
haps I  should  have  said  earlier  that  that 
was  the  basis  of  having  informed  him  we 
were  ready  to  do  it,  and  wanting  him  to 
pay  for  it  was  the  reason  he  wanted  us  to 
make  it  easy  for  him. "  Mr.  Post  was  fur- 
ther asked,  "You  did  ftiake  such  an  offer 
to  him  at  that  time?"  and  replied  in  the 
affirmative.  And  thus  the  basis  of  this 
new  negotiation  was  an  understanding 
on  both  sides  that  the  contract  rails  had 
arrived,  were  ready  for  delivery,  and  that 
payment  was  due.  By  the  contract,  the 
purchase  price  was  payable  in  part  upon 
delivery  to  the  vendee  of  "  order  on  ves- 
sels,"  and  balance  "on  handing  weigh- 
master's return."  No  such  orderor  return 
was  tendered  in  April,  and  the  facts  leave 
it  doubtful  whether  the  sellers  in  themonth 
of  April  were  in  possession  of  or  could 
have  tendered  either.  But  assuming  that 
they  could  have  made  delivery  in  the  mode 
prescribed  b.v  the  contract,  and  that  they 
were  excused  from  the  formal  tender  of 
the  papers  by  the  act  of  Fey,  it  is  yet  ap-  . 
parent  that  one  of  two  things  followed 
dependent  upon  the  construction  of  the 
parol  agreement.  That  is  somewhat  am- 
biguous in  its  terms, but  itcould  have  had 
only  one  of  two  meanings.  It  must  be 
construed  as  an  agreement,  either  that  the 
plaintiffs,  having  set  apart  and  tendered 
the  contract  rails  which  had  arrived,  and 
payment  for  which  was  due,  would  "car- 
ry them  "  for  the  account,  and  at  the  risk 
of  Fey,  for  an  indefinite  but  reasonable 
period,  or  that  the  sale  of  the  contract 
rails  should  be  mutually  abandoned,  and 
instead  thereof  the  sellers  should  be  per- 
mitted to  deliver,  and  the  buyer  would 
accept,  other  and  different  rails  from  those 
specified  in  the  written  contract.  I  do 
not  see  how,  upon  either  construction,  the 
plaintiffs  could  recover. 

They  did  not  "carry  "  the  contract  rails. 
At  the  conversation  in  April,  none  had 
been  set  apart  and  identified  as  the  prop-- 
erty  of  Fey  under  the  contract,  even  if  we 
concede  that  such  separation  and  identifi- 
cation was  within  the  then  power  of  the 
sellers.  They  had  not  set  apart  rails  for 
Fey  as  his,  and  as  being  carried  for  him. 
It  was  not  until  some  time  in  June  that 
500  tons  of  rails  were  set  apart  as  the 
property  of  Fey,  and  that  was  done  upon 
the  requirement  of  parties  interested  with 
the  vendors,  who  "insisted  upon  it  that 
Mr.  Fey  should  take  those  rails  so  as  to 
make  him  pay  the  storage."  It  is  plain 
that  up  to  that  time  no  specific  rails  had 
been  set  apart  oridentified  as  thecontract 
property  of  Fey  upon  which  he  was  liable 
for  storage.  But  the  sellers  did  not  carry 
riie  ciiMiiact  rails,  it  they  even  in  any 
manner  separated  or  identified  them,  they 
sold  them  to  other  parties;  for  Mr.  Post 
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Bays  that  be  told  Fey  in  June,  "We  were 
going  to  sctaside  five  luindred  tonisof  rails 
for  him,  and  he  said  that  was  all  right." 
The  500  tons  thus  set  apart  in  the  month 
ol  .Tune,  to  be  carried  lor  Fey,  and  upon 
which,  therefore,  he  was  to  pay  storage, 
were  rails  not  shipped  in  the  contract 
months,  or  not  shown  to  have  been  so 
shipped.  When  ultimately  sold,  it  ap- 
peai-.s  from  the  bills  of  lading  that  some 
Avcrc  shipped  on  the  Ivanhoe  at  Antwerp, 
Ar)ril  0,  18S0;  some  by  the  Apotheke  Deis- 
ingat  Amsterdam,  April  :i8,18S0;  and  some 
by  the  Sara  Caino,  whose  date  of  sailing 
from  the  other  side  is  unproved.  And  it 
was  these  rails  which  the  vendee  was 
called  upon  to  accept,  and  which  were  sold 
for  his  account  on  his  refusal.  So  that 
the  sellers  did  not  carry  for  Fey  the  con- 
tract rails,  and  tender  them  for  final  ac- 
ceptance. 

The  other  view  of  the  April  conversa-  j 
tion  dispenses  with  such  tender  of  con-  i 
tract  rails,  and  permits  the  carrying  and 
offer  of  any  old  rails  shipped  from  the 
other  side,  irrespective  of  the  date  of  shixj- 
ment.  But  that  is  a  new  contract,  and 
not   a   modification   of   the  old   one.      It 


substitutes  for  the  sale  of  the  contract 
iron  a  new  sale  of  different  iron,  which 
never  befoi-e  had  been  the  subject  of  a  con- 
tract. It  was  not  merely  a  changb  ol  the 
date  of  delivery  and  the  time  of  payment, 
but  of  the  very  subject-matter  of  the  con- 
tract,—of  the  thing  sold  on  the  one  hand, 
and  purchased  on  the  other.  It  touched 
and  altered  the  consideration  and  sub- 
stance of  the  agreement,  instead  of  merely 
modifying  the  terms  and  manner  of  per- 
formance. The  old  contract  was  not  to 
be  performed  at  all.  The  property  which 
It  stipulated  about  was  not  to  be  sold  by 
one  party  or  bought  by  the  other,  but  in- 
stead thereof,  and  in  place  of  the  iron  to 
which  it  related,  a  new  contract  for  the 
sale  and  purchase  of  different  iron  entire- 
ly. That  new  contract  was  by  parol,  and 
void  under  the  statute  of  frauds;  and  so 
neither  view  of  the  new  agreement  will 
enable  the  plaintiffs  to  recover.  The  old 
contract  was  rescinded;  the  new  one  re- 
mained wholly  executory  on  both  sides. 
We  discover  no  ground  upon  which  the 
judgment  can  be  deemed  erroneous,  and 
It  should  be  affirmed,  with  costs.  Allcon- 
cur. 
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.  CLARKSON  et  al.  v.  STEVENS  et  al. 

(1  Sup.  Ct.  Rep.  200,  106  U.  S.  505.) 

Supreme  Court  of  the  United  States.    Nov.  27, 
1882. 

In  error  to  the  court  of  chancery  of  the 
state  of  New  Jersey. 

Walter  L,.  Clarkson  and  Frederick  W. 
Stevens,  for  plaintiffs  in  error.  John  P. 
Stockton,  Atty.  Gen.,  and  Leon  Abbett, 
for  defendants  in  error. 

MATTHEWS,  J.  The  controversy  in 
this  case  arises  between  the  plaintiffs  in 
error,  who  are,  with  others,  heirs  at  law  of 
Robert  L.  Stevens,  deceased,  and  the  state 
of  New  Jersey,  and  involves  the  title  to 
an  uncompleted  ship-of-war  known  as  the 
Stevens  battery. 

The  claim  of  the  plaintiffs  in  error  is 
founded  on  a  resolution  of  congress  ap- 
proved J  Illy  17, 1862,  (12  St.628,)  asfollows: 
"A  resolution  releasing  to  the  heirs  at  law 
of  Robert  L.Stevens,  deceased,  alltheright, 
title,  and  interest  of  the  United  States  in 
and  to  Stevens  battery.  Resolved,  by  the 
senate  and  liouse  of  representatives  of  the 
United  States  of  America,  in  congress  as- 
Bembled,  that  all  the  right,  title,  and  in- 
terest of  the  United  States  in  and  to  Ste- 
vens battery  be,  and  the  same  hereby  are, 
released  and  conveyed  to  the  heirs  at  law 
of  the  said  Robert  L.  Stevens,  or  their 
legal  representatives." 

Robert  L.  Stevens  died  in  1S5G,  having 
his  domicile  in  New  Jersey,  and  by  his  will 
constituted  his.brother,  Ed  win  A.Stevens, 
who  was  one  of  his  heirs  at  law,  and 
whom  he  appointed  one  of  bis  executors, 
his  sole  residuary  devisee  and  legatee. 

Conceiving  himself  to  be  the  owner  of 
the  unfinished  vessel,  of  which  he  had  been 
in  possession  since  the  death  of  his  broth- 
er, and  claiming  as  his  residuary  legatee, 
Edwin  A.  Stevens,  who  died  August  7, 
1S6S,  directed,  by  his  will,  his  executors  to 
complete  it  on  his  general  plan,  at  a  cost 
not  exceeding  fl,0O0,O0l),  and  then  to  offer 
it  to  the  state  of  New  Jersey  as  a  present. 
The  executors,  after  having  expended 
$919,915.49  upon  the  vessel,  found  that 
they  could  not  finish  it  for  the  amount  of 
money  to  which  they  were  limited,  and 
discontinued  the  work.  In  the  mean  time 
the  state  of  New  Jersey  had  accepted  the 
bequest, and  theconsent  of  congress  there- 
to was  given  in  the  following  resolution, 
approved  July  1,  1870:  "A  resolution  giv- 
ing the  consent  of  congress  to  the  recep- 
tion of  a  certain  bequest  by  the  state  of 
New  Jersey  under  the  will  of  the  late  Ed- 
win A.  Stevens.  Whereas,  Edwin  A.  Ste- 
vens, who  was  in  his  life-time  the  owner 
of  the  ship  known  as  the  Stevens  battery, 
originally  commenced  under  contract  for 
the  United  States  government,  and  upon 
the  building  of  which  large  sums  of  money 
were  spent  by  his  brother  and  himself,  did, 
by  his  last  will  and  testament,  (the  United 
States  having  previously  relinquished  all 
claims  to  said  ship,)  leave  the  same  to  be 
finished  by  bis  executors,  at  an  expense 
not  exceeding  the  sum  of  $1,000,000,  and 
when  finished  to  be  offered  to  the  state  of 
New  Jersey  as  a  present,  to  be  by  her  re- 
ceived and   disposed  of  as  the  said  state 


shall  deem  proper;  and  whereas,  doubts 
have  been  suggested  as  to  the  right  of  the 
said  state  to  accept  the  said  bequest  with- 
out the  consent  of  congress,  under  the 
prohibition  of  the  tentli  section  of  the  first 
article  of  the  constitution  of  the  United 
States;  therefore,  resolved,  by  the  senate 
and  house  of  representatives  of  the  United 
States  of  America,  in  congress  assemi)led, 
that  tlie  consent  of  congress  is  hereby 
given  that  the  state  of  New  Jersey  shall  re- 
ceive and  dispose  of  the  said  ship  accord- 
ing to  the  terms  and  conditions  of  said 
bequest." 

A  bill  in  equity  was  filed  in  the  chancery 
court  of  New  Jerse.v  by  the  executors  of 
Edwin  A.  Stevens,  asking  for  a  construc- 
tion of  the  will  in  certain  particulars,  in- 
cluding thequestions  arising  upon  this  be- 
quest to  the  state.  The  attorney  general 
appeared  on  behalf  of  the  state,  and  filed 
an  information  by  way  of  cross-bill,  to 
which  the  heirs  at  law  of  Robert  L.  Ste- 
vens were  made  parties,  as  claiming  an 
adverse  title.  A  final  decree  was  made, 
establishing  the  title  of  the  state,  which 
was  affirmed  on  appeal  by  the  court  of 
errors  and  appeals.  To  reverse  that  de- 
cree the  present  writ  of  error  was  brought, 
the  question  presented  being  one,  which, 
as  it  arises  under  a  law  of  the  United 
States,  and  the  decision  thereon  of  the 
state  court  being  in  denial  of  the  title 
claimed  under  the  authority  thereof,  falls 
within  the  jurisdiction  of  this  court. 

To  determine  the  proper  construction 
and  legal  effect  of  the  resolution  of  con- 
gress of  July  17,  1862, it  becomes  necessary 
to  trace  from  its  origin  the  historj'  of  the 
Stevens  battery. 

By  the  act  of  congress  of  April  14,  1842, 
"authorizing  the  con8tructit)n  of  a  war- 
steamer  for  harbor  defense,"  it  is  enacted 
"that  the  secretary  of  the  navy  be  and  he 
is  hereby  authorized  to  enter  into  con- 
tract with  Robert  L.  Stevens  for  the  con- 
struction of  a  war-steamer,  siiot  and  shell 
proof,  to  be  built  principally  of  iron,  upon 
the  plan  of  the  said  Stevens:  provided 
the  whole  cost,  including  the  hull,  arma- 
ment, engines,  boiler,  and  equipment.  In 
all  respects  complete  for  service,  shall  not 
exceed  the  average  cost  of  the  steamers 
Missouri  and  Mississippi;"  and  .1250,000 
was  thereby  appropriated  towards  carry- 
ing the  law  into  effect.    5  St.  at  Large, 472. 

In  pursuance  of  this  law,  the  secretary 
of  the  navy  entered  February  10,1843,  into 
a  contract  with  Robert  I^.  Stevens  for 
the  construction  of  a  war-steamer  for  har- 
bor defense,  which  recited  his  proposal, 
describing  the  vessel,  and  containing  cer- 
tain sjjecifications  as  to  its  construction, 
with  a  covenant  on  his  part  that  hewonld 
faithfully  build  and  construct  the  steamer 
conformably  to  the  plan  submitted,  and 
complete  the  same  within  two  years,  pro- 
vided congress  should  make  the  further 
appropriations  necessary  for  the  purpose 
within  a  reasonable  period. 

According  to  the  plan  proposed  the  war- 
steamer  was  to  be  shot  and  shell  proof 
against  the  artillery  then  in  use  on  board 
vessels-of-war,  viz.,  from  IS-pounders  to 
G4-po»nders;  to  be  propelled  by  sub- 
merged machinery,  called  Stevens' circular 
shells;  to  have  greater  sijeed  than   any  of 
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our  Bteam  vessels-of-war  then  built;  the 
whole  engine  to  be  out  of  the  way  of  shot 
from  any  Fessel  of  an  enemy;  and  with 
other  specifications  as  to  the  character  of 
tlie  matei'ial  and  the  dimensions  and  rela- 
tions of  tile  parts,  which  are  important  to 
be  noticed  only  so  far  as  to  Hhow  that  the 
proposed  vessel  was  to  be  constructed  up- 
on a  plan  original  and  novel,  and  with 
tlie  expectation  of  j'esnlts  not  previously 
obtained  in  any  naval  construction. 

Tlie  secretary  of  the  navy  and  Stevens 
entered,  November  14,  1«44,  into  an  ex- 
planatory contract,  which  recited  tl)at 
the  stipulations  of  the  former  had  been 
found  to  be  too  loose  and  indefinite  as  to 
the  details  of  its  execution,  and  that  the 
parties  considering  themselves  bound  by 
so  much  thereof  as  related  to  the  dimen- 
sions, power,  ability  to  resist  shot  and 
shell,  and  other  qualities  and  arrauRe- 
ments  of  the  vessel,  and  the  amount  to  be 
paid  therefor,  entered  into  further  stipu- 
lations modifying  and  explaining  the 
same.  The  time  for  the  completion  and 
delivery  of  the  vessel  was  extended  two 
years  from  the  date  of  the  new  contract. 
Many  additional  specifications  as  to  the 
details  of  construction  were  inserted.  It 
was  agreed  that  if  the  cost  of  making  any 
models  or  patterns  used  in  the  construc- 
tion should  be  included  in  bills  paid  b.v  the 
United  States  in  the  course  of  the  work  or 
at  its  completion,  they  should  become  the 
property  of  the  United  States. 

It  was  also  agreed  that  the  secretary 
of  the  navy  snould  appoint  some  person, 
whom  Stevens  should  admit  within  his 
establishment  for  building  said  vessel, 
whose  duty  it  should  be  to  receive  and  re- 
ceipt for,  on  account  of  the  navy  de!)art- 
m3nt,  all  materials  delivered  therein  for 
constructing  said  steamer;  which  mate- 
rials, when  so  received  and  receipted  for, 
should  he  distinctly  marked  with  the  let- 
ters U.  S.  and  should  become  the  property 
of  and  belong  to  the  United  States ;  and 
it  should  be  his  further  duty  to  certify  all 
accounts,  presented  and  certified  by  Ste- 
vens, for  materials  and  labor,  which 
should  form  the  evidence  on  which  pay- 
ment should  l)e  made;  but  the  authority 
of  such  inspecting  officer,  it  was  under- 
stood, should  not  extend  to  a  right  to 
judge  of  the  quality  or  fitness  of  tlie  ma- 
terials or  workmanship,  but  merely  as  to 
the  cost  thereof;  "it  being  understood," 
the  contract  proceeds,  "  that  the  quality 
and  fitness  thereof,  with  other  matters 
concerning  the  performance  of  the  con- 
tract, are  to  be  inspected  and  determined 
in  the  manner  hereinafter  provided  for." 

It  was  thereupon  further  stipulated 
that,  before  the  final  payment  for  the  said 
war-steamer  should  be  made,  a  certificate 
should  be  rendered  to  the  navy  depart- 
ment that  in  her  construction,  armament, 
ana  equipment,  all  the  provisions  of  the 
contract  had  been  fully  performed  by  Ste- 
vens, which  certificate  should  be  given  and 
signed  by  persons  appointed  to  examine 
the  vessel,— one  by  Stevens,  one  by  the 
secretary  of  the  navy,  and,  in  case  of  disa- 
greement, a  third  by  the  other  two,— the 
decision  of  the  majority  to  be  conclusive. 
It  was  also  agreed  that  Stevens,  in  lieu  of 
other  security  for  the  faithful  performance 


of  the  contract  on  his  part,  ehoulrl  make 
to  the  United  States  a  mortgage,  which 
should  be  a  first  lien  on  all  the  land,  docks, 
wharves,  slips,  and  all  their  appurtenances 
belonging  to  and  embraced  within  the  es- 
tablishment at  Hoboken.New  Jersey,  at 
vi'hich  the  war-steamer  was  to  be  con- 
structed, with  ample  power  to  enter  upon 
and  sell  the  same  in  case  of  failure  on  his 
part  to  fulfill  the  contract,  or  so  much 
thereof  as  should  be  necessari'to  complete 
any  deficiencies  on  his  part. 

The  secretary  of  the  navy  agreed  to  pay, 
as  the  price  of  the  said  war-steamer  when 
fully  completed  and  delivered  at  the  navy- 
yard  at  Brooklyn,  in  conformity  with  the 
contract,  the  sum  of  .f586.717.84,  the  sup- 
posed mean  cost  of  the  steamers  Missouri 
and  Mississippi,  or  any  additional  sum  that 
might  afterv\ards  be  ascertained  as  prop- 
erly included  in  that  cost,  to  be  indorsed 
on  the  contract  "as  the  price  which  is  to 
be  paid  for  the  said  war-steamer  when 
fully  completed,  delivered,  and    accepted." 

Payments  were  to  bo  made,  from  time 
to  time,  upon  bills  certified  by  Stevens 
and  the  agent  of  the  United  States,  for 
not  less  than  .fS.OdO  each,  and  approved 
by  the  navy  department,  until  the  sum 
of  $.500,000  should  have  been  paid;  at 
which  time,  it  was  stipulated,  that  an  ex- 
amination should  be  had  of  the  war- 
steamer,  by  persons  to  be  appointed,  as 
before  agreed,  for  final  examination,  and 
if  a  majority  of  them  should  certify  their 
opinion  that  the  vessel  could  be  fully  com- 
pleted according  to  contract  for  the  re- 
maining balance  which  might  then  he 
due,  then  payments  of  further  bills  in  full 
should  continue,  not  exceeding  the  full 
amount  of  the  whole  agreed  price;  but 
otherwise  the  examiners  were  required  to 
certify  the  amount  which, in  their  opinion, 
would  be  required  to  complete  the  steam- 
er, when  the  secretarj-  of  the  navy  v.'as 
authorized  to  withhold  from  future  pay- 
ments such  deductions  as  might  be  neces- 
sary to  meet  the  probable  excess  of  cost. 
It  was  further  provided  that  when  Ste- 
vens should  have  fully  com|)leted  the  said 
war-stenuier,  and  she  should  liave  been 
duly  delivered  to  and  received  b^'the  agent 
of  the  United  States,  according  to  the 
terms  of  the  contract,  the  full  amount  ol 
the  price  remaining  unpaid  and  to  become 
due  when  she  should  be  fully  completed 
and  accepted,  was  required  to  lie  paid  and 
the  mortgage  security  canceled  and  re- 
turned. 

In  pursuance  of  his  contract  to  that 
effect,  Stevens  executed  and  delivered  a 
mortgage  on  the  premises  therein  de- 
scribed, being  the  basin,  dock,  shops,  etc., 
wherein  the  war-steamer  was  to  iDe  con- 
structed, conditioned  to  be  void  in  case  he 
fully  performed  his  contract  in  relation 
thereto,  with  a  power  of  entry  and  sale, 
on  the  part  of  the  mortgagee,  in  case  de- 
fault should  be  made  in  the  completion 
and  delivery  of  the  said  war-steamer  at 
the  expiration  of  four  years  from  that 
date,  according  to  theconditions  and  stip- 
ulations of  the  contract,  and  out  of  the 
proceeds  of  such  sale  to  retain  any  dues 
that  might  have  accrued  by  reason  of  the 
failure  to  perform  thecontra('t,  or  so  much 
thereof  as  should  be  necessary  to  complete 
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any  dclicieiicios   on    the   part   ot  the   said 
Stevens. 

The  time  for  the  peiEoiinanco  of  the  con- 
tract was  by  a  siibseqnent  agreement  ex- 
tended for  four  years  from  September  9, 
]84S. 

From  Janniiry  5,  ISi^,  to  IJeccmber  14, 
1855,  there  was  paid  out  liy  the  navy  de- 
partment on  account  of  the  vessel  ¥.")00,000. 

Hobert  L.  Stevens  had,  in  addition,  ex- 
pended in  its  construction,  ot  liis  own 
means,  $n;5, ')?'.). 

The  act  of  August  16,  IS.^fi,  (11  St.  at 
Large,  4N,)  contains  an  appropriation  "for 
Stevens  war-steamer,  1X6,717.85, "  l)elng 
the  remainder  of  the  contract  price,  but 
no  portion  of  this  was  ever  paid. 

In  the  mean  time  Edwin  A,  Stevens 
tooli  possession  of  the  work  upon  the 
death  of  his  brother,  as  executor  and 
residuary  legatee,  and  expended  thereon, 
prior  to  September  5.  1S57,  of  his  own 
mtmey,  the  sura  of  .$S9,lsr..37. 

Nothing  further  appears  to  have  been 
done  until  the  passage  of  the  act  of  April 
17,  1S(52,  (12  St.  at  Large,  380,)  making  an 
additional  appropriation  for  the  naval 
service  tor  the  year  ending  June  30,  1862. 
The  second  section  is  as  follows:  "And  be 
it  further  enacted,  that  the  sum  of  $783,294, 
being  the  amount  necessary  to  be  provid- 
ed, as  estimated  by  a  board  appointed  for 
that  purpose,  to  pay  for  and  finish  the 
Stevens  battery,  now  partially  construct- 
ed at  Hoboken,  New  Jersey,  be  and  the 
same  is  hereby  appropriated  out  of  any 
money  not  otlierwise  appro[)riated  for 
the  immediate  construction  of  said  l)at- 
tery:  provided,  that  in  the  contract  for 
the  completion  of  said  vessel  it  shall  be 
stipulated  that  no  jjart  of  the  money 
claimed  by  Edwin  A. .Stevens  to  have  been 
heretofore  expended  by  him  upon  said  ves- 
sel shall  be  refunded  until  the  amount  of 
said  claim  shall  be  established  to  thesatis- 
faction  of  the  secretary  of  the  navy,  and 
the  payment  of  the  said  sum  shall  be  con- 
tingent upon  tlie  success  of  said  ves.sel  as 
an  ii on-clad,  sea-going  war-sleamer,  to 
be  determined  by  ihe  president,  and  such 
contract  shall  stipulate  the  time  within 
which  the  vessel  shall  he  completed:  pro- 
vided, nevertheless,  that  said  money  shall 
not  be  expended  unless  the  secretary  of 
the  navy  is  of  opinion  that  the  same  will 
secure  to  the  public  service  an  efiicient 
steam-battery." 

Thf  board,  whose  e.'^timate  is  adopted 
in  this  act,  was  one  appointed  by  the  sec- 
retary of  the  navy,  under  the  autiiority  of 
a  joint  resolution  of  congress,  approved 
July, 24,  1861,  whose  report  was  communi- 
cated to  the  house  of  representatives  in  a 
letter  of  the  secretary  of  the  navy  to  the 
speaker,  dated  January  2,  isf,2.  Ex.  Doc. 
No.  2:3,  H.  R.  37th  Congress,  2d  Sess.  Up- 
on the  question  ot  the  expediency  of  com- 
pleting the  vessel,  the  board  specify  six 
important  particulars,  as  among  "the 
many  novel  characteristics  wliich  she 
would  possess, "in  which  she  differed  from 
ordinary  war-vessels,  and  conclude  by 
saying:  "We  cannot  recommend  the  ex- 
penditure ot  important  sums  of  money  up- 
on projects  of  more  than  doubtful  success 
when  put  into  practical  execution;  and 
therefore  we   do   not  deem  it  expedient  to 


complete  this  vessel  upon  the  plan  pro- 
posed." Thereport  had  previouslystated 
"that  the  original  pj'ojector  of  the  vessel 
was  the  late  Robert  E.  Stevens,  Esq.,  de- 
ceased, and  that  his  brother,  Edwin  A. 
Stevens,  Esq.,  who  now  i)ropose8  to  com- 
plete it,  has  materially  changed  the  plans 
from  what  appears  to  have  been  original- 
ly intended." 

No  part  of  the  sum  appropriated  by  the 
act  of  Api'il  17,  1S62,  was  applied  to  the 
purpose  of  completing  the  battery.  The 
secretary  of  the  navy  declined  to  do  so,  in 
the  exercise  ot  the  discretion  confided  to 
him  in  the  last  clause  of  the  section,  for 
reasons  set  forth  in  his  letter  to  the 
speaker  of  the  house  of  representatives, 
dated  May  27,  1862,  in  which  he  states 
that  he  had  taken  the  opinion  of  a  com- 
mission of  experts,  who  had  reported  that 
"the  vessel,  if  completed  on  the  plans  of 
Mr.  Stevens,  will  not  make  an  efficient 
steam -battery,"  and  therefore  that  he  did 
not  feel  authorized  to  make  the  expend- 
iture unless  congress  should  so  direct. 

Congress  thereupon  passed  the  joint  res- 
olution, approved  July  17,  1862,  on  which 
the  plaintiffs  in  error  found  their  claim. 

Nothing  appears  to  have  been  done 
towards  resuming  work  on  the  vessel, 
from  the  date  of  the  last  previous  expend- 
iture in  ls,j7,  until  the  death  of  Edwin  A. 
Stevens,  on  August  7,  lj<68,  'luring  which 
time  it  remained  in  his  possession,  and 
control.  His  will  contained  the  following 
provision:  "I  empower  liiy  executors  to 
apply  not  exceeding  the  sum  of  .f  1,000,000 
to  finish,  on  my  general  plans,  as  near  as 
may  he,  in  the  discretion  of  my  said  exec- 
utors, the  battery  known  as  the  Stevens 
battery,  and  for  the  accomplishment  of 
the  said  object  I  give  to  them  the  use  ot 
the  dock  and  yards  and  basin  heretofore 
appropriated  to  the  said  battery,  and  all 
the  material  provided  for  said  battery. 
ft  hen  said  battery  shall  be  finished,  1  di- 
rect my  executors  to  offer  the  same  to  the 
state  of  New  Jersey  as  a  present,  to  be 
disposed  of  as  the  said  state  shall  deem 
proper;  and  if  not  accepted  by  the  said 
state,  1  direct  my  executors  to  sell  the 
same,  and  the  proceeds  thereof  shall  fall 
into  the  residue  of  my  estate. " 

In  execution  of  this  authority  the  exec- 
utt>rs,  prior  to  Fehruarj^  27,  1X73,  expend- 
ed .1919,915.49,  of  which  $27,309.79  was  re- 
ceived from  the  sale  of  old  material. 

The  legislature  of  New  Jersey,  on  March 
21,  1871,  had  authorized  the  appointment 
of  commissioners  with  power  to  sell  the 
battery,  and,  in  pursuance  of  that  au- 
thority, the  vessel,  never  having  been  fin- 
ished, was  sold  for  the  sum  of  $75,000. 

The  contention  of  the  plaintiffs  in  error 
is  that  the  title  to  the  unfinished  vessel 
passed,  as  the  work  progressed,  to  the 
United  States,  and  became  vested,  to- 
gether with  the  right  to  enforce  the  con- 
tract for  its  completion,  and  the  security 
of  the  mortgage,  as  against  the  estate  of 
Robert  L.  Stevens,  in  his  heirs  at  law,  by 
force  of  the  joint  resolutionof  July  17, 1862. 

In  8up[iort  of  the  proposition  that  by 
the  building  ccmtract  the  title  to  the  un- 
finished ship  vested,  as  the  work  pro- 
gressed, in  the  United  States,  counsel  relv 
upon  the  rule  of  construction   announced 
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hv  Lord  Tenterden  in  Woods  v.  Russell, 
5  Barn.  &  Aid.  04:3,  nnd  followed  by  the 
Ensi'lish  cases  of  Clarke  v.  Spence,  4  Adol. 
it  E.  448;  Carruthers  v.  Paine,  S  Blng.  I'TO; 
LaiOlcr  v.  Biirlinson,  2  Mces.  &  W.  fi02; 
Wood  V.  Bell,  0  El.  &  Bl.  :!:T),  affirmed  in 
the  exchequer  chamber,  6  El.  &  ill.  .'.."i.j ; 
McBain  v,  Wallace,  L.  K.  6  App.  Cas.  5S<); 
and  the  Amercan  caries  of  Moody  v. 
Brown,  34  Me.  107;  Biitterworth  v.  Mc- 
Kinley,  11  Humph.  20'.);  Sandford  v.  U'ig- 
Rins  Ferry  Co., -7  Ind.  ~>-'2 ;  Scudder  v. 
Calais  Steamlioat  Co.,  1  Cliff.  .'170. 

This  conchision  was  assented  to   in   the 
present  case   liy  the  chancellor,  who    pro- 
ceeded to  a  final  decree,  however,  against 
the  plaintiffs  In  error,  on  the  grcjund    tliat 
the  title  of    the   United    States   passed    by 
the  resolution    of  July  17,  ls(i2,  not  to  the 
lieii'S  at  law  of  Roliert  L.  Stevens  for  their 
(iwn  benefit,  but  to  or   for   the   benefit   of 
Edwin  A.  Stevens,  the   residuary    legatee.; 
The  court   of    errors   and    apjieals    while  i 
athi'ming  liis  decree,  took  a  different  view,  [ 
and  decided  that  tlietitle  of  the  shit)  never 
vcstcil  in  the  United  States   as  owner,  fol- 
lowing its  own  previous  decision  in  Elliott! 
V.  Edwards,  o5  N.  .) .  Law,  I'd.")-,  S.  C.  3B  N.  j 
J.  La  w, 449  ;  the  New  Yorkcaseof  Andrews  I 
V.  Durant,  11    N.  Y.  H"),    and  sup[iorted    by  | 
the  decision   in  WilUams    v.   Jackman,   16  J 
Uray,  .514,  in    which    the   rule   is  stated  by  j 
Bigelow,  C.  .1.,  as  follows:    ''Under  a  con-  { 
tract  for  supplying   labor   and   materials; 
and  uiaking  a  chattel,  no  [jroperty  |)asses  i 
to  the  vendee  till  the  chattel  is   completed  i 
and  delivered,  or   ready    to    l)e   delivered. 
This  is   a   general   rule   of   law      It   must 
prevail  in  all   cases,  unless   a   contrary  in- 
teiit  is  expressed    or  clearly  implied    from 
the  terms  of  the  contract.  " 

The   rule  first   introduced    in  Woods    v. 
Russell,  .5  Barn.  &  A\(].  !)42,  as   interpreted  i 
I)}-  the  English  courts,  according    to  Clark  I 
V.  Spence,  4  Adol.  &  K.  44S,  is  "founded  on  j 
tlu^   notion    that   provision    for   the   pay-  ' 
raent,    regulated    by  particulai-   staii(>s    of 
the  work,  is  made   in  the  contract  with    a 
view  to   give   the   ])urchaser   the   security 
of  certain    portions   of   the    work   for   the  j 
money  he  is  to  pay,  jind  is   e(iuivalent    to  ! 
an  express  provision  that  on   payment   of' 
the  first  installment  the  general   property 
insomuch    of   the  vessel    as   is    then    con-; 
structe.l    shall   vest    in     the     purchaser."; 
This  dictum   from  Woods    v.    Russell,    ac-  | 
cording   to  Benj.  Sales,  24(;,  (I'd  Kd.,)    was 
deliberately  adopted  as  a  rule  of  construc- 
tion by  which,  in  similar  ship  building  con- 
tracts, the   parties   are   held    to    luive,  by 
implication,  evinced  an  intention  that  the 
pr(jperty  shall  pass,  notwithstanding   the 
general  lule   to  the  contrary,    and    adds: 
■'The  law  thus   established    has   remained 
unshaken  to  the  pi'esent  time." 

Neverthek'ss,  in  Wood  v.  Bell,  5  El.  &  Bl. 
"ill.  Lord  Campbell.  C.  J.,  saiil:  "When  a 
man  contracts  with  another  to  make  any 
article  for  him  for  a  given  price,  the  gen- 
ei'al  rule  is,  in  the  alisence  of  all  circum- 
st.inces  from  which  a  contr.iry  conclusion 
may  be  inferred,  that  no  property  passes 
in  the  chattel  until  it  be  completed  and 
ready  for  delivery.  On  the  other  hand, 
where  a  bargain  ism.ideforthepurchaseof 
an  existing  ascertained  ch.attel,  the  gen- 
eral rule,  in  the  same  absence  of   op[)osing 


circumstances,  is  that  the  property  passes 
immediately  to  the  vendee;  that  is,  that 
there  is  at  once  a  complete  bargain  and 
sale.  But  these  general  rules  are  both  and 
equally  founded  on  the  presumed  intention 
of  the  parties.  If,  in  the  first,  there  are 
attendant  circumstances  from  which  the 
intention  may  be  inferred  that  the  prop- 
erty shall  pass  in  the  incomplete  and 
growing  chattel  as  the  manufacture  of 
It  proceeds,  or  even  in  ascertained  mate, 
rials  from  which  it  is  to  be  carried  to  per- 
fection, that  Intention  will  be  effectuated; 
and,  e(iually  in  the  latter, if  it  appear  that 
thepartics  inteniled  to  i)ost|)one  the  trans- 
fer of  the  property  till  the  payment  of  the 
I)rice  or  the  performance  of  any  other  con- 
dition, such  intention  will  be  upheld  in 
the  courts  of  law."  "This  principle,"  he 
a'lded,  "we  believe  to  be  well  settled;" 
and  referring  to  the  cases  of  Woods  v. 
Russell,  Clark  v.  Spence,  Laidler  v.  Bur- 
linson,  and  others  cited  in  argument,  he 
remarked  that  " previous  decisions,  there- 
fore, are  mainly  useful  as  serving  to  guide 
our  judgment  in  estimating  the  weight  of 
circuiustanccs  as  evidence  of  intention;" 
and  concluded  by  saying:  "Still  it  must 
be  remembered,  after  all,  that  what  we 
have  to  determine  is  a  question  of  fact, 
namely,  what,  uijon  a  careful  considera- 
tion of  all  the  circumstances,  we  believe 
to  have  been  the  c(jntract  into  which  the 
parties  have  entered." 

It  is,  perhaps,  worthy  of  remark  that 
this  passage  From  the  judgment  of  Lord 
Campbell  has  by  the  editors  of  Abb.  Merch. 
Ships  &  Seamen,  -I,  been  incorjjorated  into 
tiic  text  of  that  treatise. 

The  courts  of  this  country  have  not 
adi)i)ted  any  arbitrary  rule  of  construc- 
tion as  controlling  such  agreemtnts,  but 
consider  the  (piestion  of  intent,  open  in 
every  case,  to  he  determined  upon  the 
terms  of  the  contract,  and  tlie  circum- 
stances attending  the  transaction,  (1 
Pars.  Shipp.  &  Adni.  63;)  and  such  seems 
to  us  to  be  the  true  princifile. 

Accordingly,  we  are  of  opinion  that  the 
fact  that  advances  were  made  out  of  the 
purchase  money,  acconling  to  the  con- 
tract, for  the  cost  of  the  work  as  it  pro- 
gressed, and  that  the  government  wa.-i 
authorized  to  re(juire  the  presence  of  an 
agent  to  join  in  certifying  to  thenccounts, 
are  not  conclusive  evidence  of  an  intent 
that  the  property  in  the  ship  should  vest 
in  the  United  States  prior  to  final  delivery, 
indeed,  in  reference  to  the  latter  circum- 
stance, it  is  noticeable,  as  indicating  a  con- 
trai-y  intention,  that  the  authority  of  tlie 
ins])ccting  officer  was  expressly  limited,  so 
that  it  should  not  extend  to  a  right  to 
judge  of  the  quality  and  fitness  of  the  ma- 
tei-lals  or  workmanship;  such  matters, 
and  all  others  concerning  the  performance 
of  the  contract,  being  reserved  for  deter- 
mination after  the  comfdetion  of  the  work, 
as  a  condition  of  acceptance  and  final 
payment. 

Much  stress  is  laid,  in  argument,  upon 
that  provision  of  the  contract  which  re- 
(luired  all  materials  received  at  the  yard 
for  use  in  cimstructing  the  steamer,  to  be 
dintlnctlv  marked  with  the  letters  U.  S., 
and  declared  that  they  should  become  the 
[)roperty    of   and    belong    to    the    United 
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States.  But  it  does  not  follow,  because 
the  materials  provided  for  that  use  were 
declared  to  be  the  property  of  the  United 
states,  it  was  intended  that  they  should 
remain  so  after  becoming  pari;  of  the 
structure.  Such  a  precaution  mi^ht  well 
have  been  suggested,  as  a  security  against 
a  diversion  of  the  materials  to  any  unau- 
thorized use,  or  to  preserve  them  to  the 
United  States,  in  case,  by  reason  of  the 
failure  of  the  work  or  from  any  other 
cause,  tbey  should  not  be  used  in  the 
vessel.  Indeed,  as  is  remarked  by  the 
learned  judge  who  delivered  the  opinion 
of  the  court  of  errors  and  appeals  in 
this  case,  the  express  declaration  that 
defined  the  property  in  the  unused  mate- 
rials, seems  to  exclude  the  implication 
sought  to  be  raised  as  to  the  property  in 
the  unfinished  ship;  for  the  inference  is 
obvious,  from  the  particularity  of  such  a 
provision,  that  the  larger  interest  would 
not  be  left  to  mere  intendment. 

There  are  two  other  provisions  of  the 
contract,  which  seem  to  us  conclusive  of 
the  question,  and,  iu  a  sense,  adverse  to 
the  construction  of  the  plaintiffs  in   error. 

The  first  of  these  is  that  which  requires 
Stevens,  In  lieu  of  other  security,  for  his 
faithful  performance  of  the  contract,  to  ex- 
ecute and  deliver  a  mortgage  on  all  the 
land,  docks,  wharves,  slips,  and  all  their 
appurtenances  belonging  to  and  em- 
braced within  the  establishment  at  Ho- 
boken.  New  Jersey,  at  which  the  war- 
steamer  was  to  be  constructed,  with 
power  to  the  United  States  to  enter  ujjon 
and  sell  the  same  in  case  of  his  failure  to 
fulfill  his  part  of  the  contract,  or  so  much 
thereof  as  should  be  necessary  to  complete 
any  deficiencies  on  his  part. 

The  taking  of  this  security,  as  an  in- 
demnity to  the  United  States, assumes  the 
anticipated  possibility  that  the  failure 
might  be  total,  so  that  the  vessel,  when 
offered  for  delivery,  might  be  altogether 
rejected.  And  it  does  not  detract  from 
the  force  of  this  conclusion,  that  the  al- 
ternative provides  for  completing  deficien- 
<;ies,  if  they  should  prove  to  be  remedia- 
ble; for,  in  that  case,  the  United  States, 
at  its  option,  might  accept  the  vessel, 
thus  becoming  invested  with  the  title,  and 
make  good  its  deficiencies  out  of  this  se- 
curity. 

The  other  feature  of  the  contract,  which 
corroborates  this  view,  is  that  which 
provides  that  final  paymentfor  thesteam- 
er  shall  be  made  only  upon  the  certificate 
of  examiners,  to  be  appointed  for  that 
purpose,  that  in  her  construction,  arma- 
ment and  equipment,  all  the  provisions  of 
the  contract  have  been  fully  performed 
and  completed,  which  requires  that  the 
steamer  shall  be  fully  completed  and  de- 
livered at  the  navy-yard  at  Brooklyn,  and 
fixes  the  gross  amount  which  is  to  be  paid 
for  it  when  fully  completed,  delivered,  and 
accepted.  The  fact  that  advances  are  to 
be  made  in  the  mean  time  is  expressly 
stated  to  be  in  consideration  of  the  se- 
curity to  be  given  by  Stevens  for  the  faith- 
ful performance  of  his  contract,  and  that 
compensation  for  his  time  and  services 
must  be  wholly  deferred  until  the  final 
completing  and  delivery  of  the  vessel. 

It  is  thus  apparent,  as  we  think,  from 


these  stipulations,  that  the  vessel  was  in 
all  respects  to  be  at  therisk  of  the  builder, 
until,  upon  its  completion,  the  United 
States  should  accept  it,  upon  final  exam- 
ination and  certificate,  ns  conforming  in 
every  particular  with  the  requirements  of 
the  contract,  and  answering  the  descrip- 
tion and  warranty  of  an  efficient  steam- 
battery  for  harbor  defense,  shot  and  shell 
proof. 

And  looking  at  the  situation  of  the  par- 
ties and  the  objects  they  must  have  had  In 
view,  all  doubt  is  removed  as  to  their  in- 
tention. Stevens  was  an  ardent  and  san- 
guine inventor,  who  had  convinced  him- 
self that  his  unique  design  of  a  naval 
structure  was  practicable  and  of  great 
value,  and  that,  if  adopted,  it  would  prove 
to  be  ofrimmense  public  utility.  He  suc- 
ceeded also  in  persuading  the  government 
to  make  the  experiment  and  give  him  the 
opportunity  of  reali»-ing  his  theories.  But 
it  was  understood  to  be  merely  an  experi- 
ment, and  evidently,  by  the  navy  depart- 
ment, naturally  conservative  and  inclined 
to  adhere  with  some  tenacity  to  its  own 
traditions,  regarded,  at  best,  as  of  very 
doubtful  success.  The  steamer  when  built 
was  toconstitutea  part  of  thenavalestab- 
lishment  of  the  United  States.  Can  it  be  sup- 
posed that  this  was  to  take  place  except 
upon  condition  that,  after  completion  and 
sufficient  examination,  it  should  be  found 
fit  for  the  service?  This  is  the  view,  as  it 
seems  to  us,  which  congress  by  its  legisla- 
tion, and  the  navy  department  in  all  its 
dealings  with  the  subject,  constantly  en- 
tertained and  acted  upon,  and  which  both 
Robert  L.  Stevens  and  his  brother,  Edwin 
A.  Stevens,  did  not  hesitate  to  accept;  tlie 
latter  not  shrinking  from  a  further  invest- 
ment of  $1,000,000  in  an  enterijrise  which 
he  still  cherished  with  confidence  of  ulti- 
mate success,  after  it  had  become  to  al- 
most every  one  else  a  demonstrated  fail- 
ure, and  after  the  government,  for  whom 
it  was  originally  intended,  had  refused  to 
it  all  further  subsidies. 

We  find,  therefore,  that  on  July  17,  18H2, 
the  date  of  the  joint  resolution  of  con- 
gress, under  which  the  plaintiffs  in  error 
make  their  claim,  the  United  States  had 
no  title  to  the  Stevens  battery;  but  that 
the  property  in  it  had  continued  in  Rob- 
ert L.  Stevens  until  his  death,  and  passed 
by  his  will  to  Edwin  A.  Stevens,  as  resid- 
uary legatee.  It  follows  that  it  did  not 
pass  to  the  heirs  at  law  of  Robert  L.  Ste- 
vens by  virtue  of  the  joint  resolution. 

It  is  urged,  in  argument,  that,  if  the 
right  to  the  vessel  itself  did  not  pass,  then 
the  joint  resolution  must  be  construed  as 
a  transfer  to  the  heirs  of  Robert  L.  Ste- 
vens of  the  right  of  action  of  the  United 
States  to  recover  against  his  estate  dam- 
ages for  his  non -performance  of  his  con- 
tract, together  with  the  securities,  by 
way  of  mortgage  and  lien,  it  held  as  indem- 
nity. We  see  no  ground  for  a  construc- 
tion that  leads  to  so  remarkable  a  result. 
The  plain  meaning  of  the  resolution  is  lim- 
ited to  a  relinquishment  on  the  part  of  the 
United  States  of  any  interest  it  might  be 
supposed  to  have  in  the  vessel,  in  which 
the  heirs  of  Robert  L.  Stevens  are  men- 
tioned, probably,  because  it  was  with  him 
that    the  building  contract   was    made; 
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and  if  it  could  operate  at  all  as  a  release, 
would  be  to  them,  for  tbe  benefit  of  those 
who,  by  law,  had  become  his  sucoessors 
in  the  title;  and  that  release  would  neces- 
sarily convey  with  it,  as  an  incident,  an 
extinguishment  of  tbe  obligation  of  the 
contract  for  construction,  and  all  the  se- 
curities taken  for  its  performance.  It 
was,  in  effect,  and  was  doubtless  intended 
as,  a  declaration  on  the  part  of  the  United 
States,  for  the  benefit  of  whom  it  might 
concern,  of  its  entire  abandonment  of  all 
further  connection  with  the  batter}'  and 
the  contract  for  its  construction.  The 
subsequent  assent  on  the  part  of  congress 


to  its  acceptance  by  the  state  of  New  .Jer- 
sey, as  a  bequest  from  EdTvin  A.  Stevens, 
while  it  could  not  operate  to  affect  any 
rights  vested  in  the  interval,  is,  at  least,  a 
legislative  interpretation  of  its  previous 
release.  This  resolution  expressly  recites 
that  Edwin  A.  Stevens  was  the  owner  of 
the  battery  in  his  life-time,  and  is  scarcely 
more  explicit  in  the  recognition  of  his  title 
than  was  the  conduct  of  all  the  parties, 
including  the  present  plaintiffs  in  error. 

We  are  of  opinion,  for  the  reasons  stat- 
ed, that  there  is  no  error  in  the  decree 
complained  of,  and  it  is  accordingly  af- 
firmed. 
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CODDIX(",TON  o\  al.  v.  GODDARD. 

(16  Gray,  436.) 

Supreme  Judicial   Court  of  Massachusetts. 
Nov.,  1860. 

Action  ol  contract  to  recover  daniajjes 
lor  not  delivering  two  hundred  thousand 
pounds  of  copper  alleged  to  have  been 
sold  by  the  defendant  to  the  plaintiff. 
Trial  and  verdict  for  the  plaintiff  before 
Merrick,  J.,  who  reported  the  case  to  the 
full  court,  in  substance  as  follows: — 

Charles  Cantei'bury,  called  as  a  witness 
for  the  plaintiffs,  testified  that  he  was  a 
raerchftndise  bioker;  that  on  the  9th  of 
December,  1S56,  acting  under  instructions 
contained  in  a  telegraphic  desiiatch  from 
the  plaintiffs,  merchants  in  New  York, 
which  ne  received  between  two  and  three 
o'clock  in  the  afternoon,  he  called  at  the 
defendant's  place  of  business  in  Boston, 
and  not  finding  hini  there,  followed  him 
to  his  house,  where  he  had  an  interview 
with  him,  and  stated  to  him  the  plaintiff's 
offer  to  buy  three  hundred  thousand 
pounds  of  copper,  at  twenty-fouj-  and  a 
quarter  cents  per  pound,  on  a  credit  of 
nine  months,  with  satisfactory  paper,  and 
deliverable  on  board  a  vessel  in  Boston 
bound  for  New  York,  the  seller  to  pay 
freight  to  New  York,  and  the  buy^r  to 
pay  the  insurance;  that  the  defendant 
asked  if  the  steamer,  which  had  that  day 
arrived  in  New  York,  brougbt  intelligence 
of  any  advance  in  the  price  of  copper  in 
Europe;  to  which  the  broker  replied, 
"None  that  I  know  of;"  and  the  defend- 
ant, bfter  a  moment's  hesitation,  said 
that  he  would  sell  to  the  plaintiffs  two 
liundred  thousand  pounds  of  copper  on 
the  terms  proposed,  reserving  the  right 
to  add  one  hundred  thousand  on  the  next 
day  if  he  should  then  elect  to  do  so;  that 
the  broker  urged  him  to  sell  the  whole  of 
the  three  hundred  thousand  pounds  then, 
saying  that  the  purchase  was  made  for 
exportation,  and  would  take  that  quan- 
tity out  of  this  marliet;  but  thedefendant 
said  he  would  not  do  differently  from 
what  he  had  proposed;  and  the  broker 
then  said,  "  Well,  if  that  is  the  ultimatum, 
it  is  a  sale,  "  and,  returning  to  his  office, 
communicated  to  the  plaintiffs  by  tele- 
graph what  he  had  done,  informing  them 
that  he  should  write  the  particulars  by 
the  npxt  mail ;  which  he  did  ;  and  made  a 
memorandum  in  his  books  of  the  trans- 
action, according  to  his  usual  custom. 

This  memorandum  was  on  a  page  of  a 
book  headed,  "Boston,  December,  1856," 
and  was  in  the  following  terms:— 

"9th.  \V.  W.  Goddard  to  T.  B.  Oodding- 
tnn  &  Co.  200,000  pounds  Chili  pig  copper, 
24!^  a  9  mos.  from  delivery,  f.  o.  b.  packet 
here  for  N.Y.,  seller  paying  freight,  and 
buyer  paying  insurance  to  N.  Y.  To  be 
00  per  cent  pure  copper,  and  paper  satis- 
factory to  .seller. " 

The  broker  testified  that  in  this  memo- 
randum the  figures  denoting  the  quantity 
were  written  in  pencil,  in  order  to  facili- 
tate alteration  in  case  the  defendant 
should,  as  he  had  aright  to  do,  elect  to 
deliver  a  larger  quantity.  No  sale  note 
or  letter  relating  to  the  sale  or  entry  was 
sent  by  the  broker  to  the  defendant. 


The  plaintiffs  admitted  that, before  send- 
ing their  telegraphic  despatch  to  the 
broker  on  the  "Jth  of  December,  they  had 
received  intelligence  by  the  steamer,  which 
arrived  that  morning  in  New  York,  of 
an  advance  of  a  i)enny  a  pound  in  the 
price  of  copper  in  Europe;  that  this  intel- 
ligence would  have  been  of  material  im- 
portance to  the  defendant  in  determining 
whether  to  sell  upon  the  terms  proposed  ; 
and  that  if  it  had  been  known  to  him  he 
would  not  have  agreed  to  sell  his  copper 
upon  those  terms;  and  that  they  did  not 
communicate  it  to  the  defendant  or  to  tlie 
broker  until  after  the  completion  of  the 
bargain.  The  defendant  conceded  that 
the  broker,  at  the  time  of  his  interview 
with  him,  was  ignorant  of  the  arrival  in 
New  York  of  intelligence  of  an  advance  in 
the  price  of  copper;  and  did  not  contend 
that  the  broker  had  any  fraudulent  de- 
sign or  purpose  in  making  the  entry  in  his 
books,  or  fraudulently  rjUiitted  in  the  en- 
try any  of  the  terms  of  the  l)argain  agreed 
upon.  But  the  defendant  did  contend 
that  by  reason  of  the  liroker's  answer 
that  no  such  intelligence  liad  arrived  to 
his  knowledge,  and  of  the  omission  of  the 
plaintiffs  to  communicate  that  intellicence 
to  the  defendant,  the  bargain  made  by 
him  with  the  broker  as  the  agent  of  the 
plaintiffs  was  not  binding  upon  him. 
An<l  this  objection  was  reserved  for  the 
determination  of  the  full  court,  the  par- 
ties agreeing  that  if  for  this  reason  the  ac- 
tion could  not  be  maintained,  the  verdict 
should  be  set  aside  and  a  nonsuit  entered. 

The  defendant,  being  called  as  a  wit- 
ness, testified  that  in  his  interview  with 
the  broker  he  said  that  he  would  sell  to 
the  plaintiffs  two  hundred  thousand 
pounds  of  copper  in  case  no  intelligence 
had  been  received  by  the  steamer  of  any 
advance  in  the  price  of  the  article  in  Eu- 
rope, reserving  the  right  to  add  one  hun- 
dred thousand  pounds  thenextday  on  the 
same  terms  at  his  option.  And  he  con- 
tended that,  if  there  was  any  verbal  con- 
tract far  the  sale  of  two  hundred  thou- 
sand pounds  of  copper,  it  was  upon  this 
condition,  and  upon  tiie  further  condition 
that  the  copper,  if  sold  and  delivered, 
should  be  exported  by  the  plaintiffs,  and 
therefore  the  plaintiffs  could   not  recover. 

Thedefendant  also  contended  that  the 
entry  in  the  broker's  books  was  not  a  suf- 
ficient memorandum  in  writing  to  take 
the  case  out  of  the  statute  of  frauds;  be- 
cause no  authority  was  shown  in  the 
broker  to  sign  the  memorandum  in  his 
behalf  or  in  behalf  of  the  j)laintiffs;  be- 
cause it  was  not  intended  by  the  broker, 
when  he  made  it,  as  a  complete  and  final 
statement  of  the  bargain  made;  because 
it  did  not  state  all  the  material  terms  of 
the  bargain ;  because  it  was  not  signed 
as  required  by  the  statute;  and  because 
the  broker  was  not  authorized  by  the  de- 
fendant to  make  the  bargain  so  entered  by 
him. 

But  the  judge  ruled  that  it  Canterburj- 
was  a  merchandise  broker,  and  that  was 
known  to  the  parties,  and  they  were 
dealing  with  him  in  this  transaction  in 
his  capacity  of  broker,  and  made  a  con- 
tract through  him  for  the  purchase  and 
sale  of  two  hundred  thousand  pounds  of 
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copper,  this  gave  him  authority  to  bind 
thein  both  by  making  a  memorandum  of 
the  contract  in  writinf;;,  and  signing  it  in 
tlieir  i)elialf  respectively ;  that  the  inemo- 
randnin  in  his  Dooli  was  sufficient  in  form 
to  bind  the  parties,  if  lie  had  autliority  to 
make  and  sign  it  for  them;  that  if  he 
diiS,  in  fact,  raal^e  the  entry  in  his  bool<  as 
and  for  a  complete  note  or  memorandum 
of  the  contract  of  sale  made  l)y  the  par- 
ties tlirough  him,  such  niemorandani  was 
conclusive  evidence  of  the  terms  of  thecon- 
tract,  and  was  to  be  considered  and  treat- 
ed in  all  respects  as  it  it  was  a  written 
contract  signed  by  the  parties  themselves; 
that  it  was  in  its  terms  a  perfectand  com- 
plete statement  of  a  contract,  and  ca- 
pable of  a  clear  and  intelligible  exposition, 
and  therefore  parol  evidence  was  iirad- 
missible  to  contradict  or  vary  tie  terms 
of  it;  and  that  even  if  the  defendant  did 
in  his  verbal  contract  with  danterbnry 
make  the  sale  upiui  such  conditions  as  he 
contended,  he  could  not  avail  himself  of 
either  of  those  conditions,  because  they 
were  not  contained  or  expressed  in  the 
memorandum.  To  these  rulings  the  de- 
fendant alleged  exceptions. 

C.  A.  Welch  and  E.  Bangs,  for  plaintiffs. 
C.  B.  Goodrich  and  O.  O.  Peabody,  for  de- 
fendan  t. 

BIGELOW,  C.  J.  Wecnn  see  nothing  in 
the  facts  disclosed  at  the  trial,  which 
shows  any  misrepresentation  or  conceal- 
ment in  procuring  the  assent  of  thi.-  de- 
fendant to  the  contract  of  sale  set  out  in 
the  declaration.  Assuming  theruleof  law 
to  be,  as  stated  by  the  counsel  for  the  de- 
fendant, that  a  contract,  made  by  an 
agent  in  behalf  of  a  vendee,  his  principal, 
into  which  the  vendor  was  induced  to  en- 
ter by  a  representation,  which  was  false 
within  the  knowledge  of  the  principal, 
but  not  so  within  that  of  tlie  agent,  would 
be  void  on  the  ground  of  fraud,  we  do 
not  think  the  evidence  brings  the  case  at 
t)ar  within  this  principle.  The  broker  did 
not  make  any  representation  or  state- 
ment in  behalf  of  the  plaintiffs  or  as  their 
agent.  He  was  not  asked  concerning 
their  knowledge  of  any  fact  or  circum- 
stance bearing  on  the  contract  which  he 
was  endeavoring  to  negotiate  with  tlie 
defendant.  It  is  true  that  he  was  inter- 
rogated concerning  a  material  fact,  but 
the  (]u(>stion  was  addressed  to  him  indi- 
vidually and  sought  to  di-aw  out  only  his 
own  personal  knowledge,  and  not  that  of 
his  principals  upon  the  subject  to  which  it 
related.  Clearly  it  n  as  go  understood  be- 
tween the  parties.  The  answer  given  to 
it,  which  the  ilefendant  received  at  the 
time  as  satisfactory,  was  expressly  con- 
fined to  the  I)roker's  own  individual  in- 
formation, and  did  not  either  afhrm  or 
deny  any  fact  absolutely,  or  import,  either 
directly  or  by  implication,  any  knowledge 
of  it  on  the  part  of  the  plaintiffs.  This 
answer  was  strictly  true,  and  did  not  tend 
in  any  degree  to  deceive  or  mislead  the 
defendant.  It  is  not  a  case,  therefore, 
wliere  an  agent  made  any  absolute  lepre- 
sentation  of  a  m.aterlal  fact  which  he  be- 
lieved to  be  true,  though  it  was  in  tact 
false  and  known  to  lie  so  by  his  [)rincipals. 
.Such  would  have  been    the'  aspect   of    the 


case,  if  he  had  stated  to  the  defendant,  in 
answer  to  his  inquiry,  that  the  steamer 
which  had  that  day  arrived  in  New  York 
had  brought  no  intelligence  of  any  ad- 
vance in  copper.  Then  tlie  cases  in  which 
the  authorit.v  of  Cornfoot  v.  Fowke,  6  M. 
&  W.  358,  has  been  questioned  and  denied, 
would  iiave  been  applicable.  Fuller  v. 
Wilson,  2  Gale  &  Da  v.  400,  3  (Jale  &  Da  v. 
.".7(1,  y  Ad.  &  El  N.  S.  oH,  GS,  1009;  Fitzsini- 
mons  V.  .Joslin,  21  Verm.  129.  But.  as  the 
case  stands,  upon  the  proof  there  was  no 
allirmation  or  denial  by  the  agent  of  the 
existence  of  this  fact  or  even  of  the  knowl- 
edge of  his  principals  concerning  it.  There 
was  nothing  more  than  a  statement  that 
uo  such  fact  was  known  to  him.  This  is 
admitted  to  have  been  true;  clearly  then 
there  was  no  misrepresentation  or  con- 
cealment by  which  the  contract  can  be 
avoided.  There  can  bo  no  doubt  tliat  the 
broker,  if  he  acted  as  the  agent  of  both 
parties  in  completing  the  contract  of  sale, 
was  empowered  to  do  all  that  was  neces- 
sary to  make  the  bargain  vallil  and  bind- 
ing ill  law.  For  this  purpose  lie  had  au- 
thority to  make  the  requisite  memoran- 
dum to  satisfy  the  statute  of  frr.uds.  Rev. 
Sts.  c.  74,  §  4.  It  is  not  denied  that  this 
memorandum  may  well  be  made  in  the 
book  of  a  broker.  Indeed,  such  entry  may 
be  resorted  to  as  the  original  evidence  of 
the  contract,  even  when  bought  and  sold 
notes  of  tlie  bargain,  differinc  from  each 
otht>r,  have  been  delivered  to  the  parties. 
Sievewright  v.  Archibald,  17  Ad,  &  El.  N. 
S.  102,  109. 

But  it  is  objected  that  theintmorandum 
made  by  the  broker  in  the  present  case 
was  insufficient  to  take  the  case  out  of  the 
operation  of  the  statute,  because  it  does 
not  show  who  were  the  vendor  and  ven- 
dee of  the  merchandise.  This  would  lie  a 
fatal  objection  if  it  was  well  founded  ;  for 
although  a  memorandum  of  this  nature 
may  be  very  brief,  it  must  nevertheless 
show  with  reasonable  certainty  who  were 
the  parties  to  the  contract,  and  the  terms 
of  the  sale,  so  that  they  mn.y  appear  from 
the  writing  itself.  But  in  the  present  case 
the  entry  is  perfectly  intelligible  and  free 
from  doubt.  If  it  is  rend  with  refereuce  to 
the  book  in  which  it  is  made,  as  an  entry 
by  a  broker  in  the  regular  course  of  his 
business  as  an  agent  of  third  parties  for 
the  fiurchase  and  sale  of  goods,  it  clearly 
indicates  a  sale  fi-om  defendant  to  the 
idaintiffs.  It  is  susceptible  of  no  other  in- 
terpretation. 

It  is  also  objected  that  the  memorandum 
is  deficient,  because  it  does  not  state  the 
amount  for  which  insurance  was  tobe  pro- 
cured, nor  for  whose  benefit,  and  because 
it  contains  no  stipulation  concerning  the 
modeor  place  in  which  the  assaying  of  the 
copper  was  to  be  had,  in  order  to  ascertain 
its  purity.  The  answer  to  tliese  objec- 
tions is  that  the  memorandum  states  with 
accuracy  the  terms  of  tlie  contract  as  tes- 
tified to  by  the  broker,  and  that  there  was 
no  proof  at  the  trial  that  there  was  any 
agreement  made  concerning  the  partice- 
lars  of  the  bargain  which  are  now  alleged 
to  be  omitted. 

N'or  does  it  affect  the  validity  of  tlie  mem- 
orandum, that  the  broker  did  not  include 
In   it    the  stipulation    made  by  the  defend- 
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ant,  that  he  should  have  the  right  to  add 
to  the  sale  one  hundred  thousand  pounds 
of  copper  the  next  day.  This  was  a  wholly 
separate  and  independent  agreement, 
which  in  no  way  affected  the  sale  actually 
made,  and  which  could  not  be  properly  en- 
tered in  the  book  of  the  broker,  unless  it 
had  ripened  into  a  sale  by  the  election  of 
the  defendant  on  the  next  day  to  sell  the 
additional  quantity  to  the  plaintiffs.  But 
he  made  no  such  election,  and  there  was 
therefore  no  contract  as  to  that  portion 
of  the  copper  of  which  the  broker  was  em- 
powered to  make  a  memorandum. 

The  remaining  objection  to  the  suffi- 
ciency of  the  entry  in  the  book  as  a  mem- 
orandum within  the  statute  is  that  it  was 
not  duly  signed  by  the  broker  or  the  par- 
ties. We  know  of  no  case  in  which  it  has 
been  held  that  the  signature  of  the  name 
of  the  agent  through  whom  the  contract 
is  negotiated  should  appearin  the  writing. 
It  is  sufficient  if  the  names  of  tlie  parties 
to  be  charged  are  properly  inserted,  either 
by  themselves  or  by  some  persons  duly 
authorized  to  authenticate  the  document. 
Brokers  and  auctioneers  are  deemed  to  be 
the  agents  of  both  parties,  and  by  virtue 
of  their  employment  stand  in  such  relation 
to  their  principals  that  they  can  sign  the 
names  of  the  parties  to  a  contract  of  sale 
effected  through  their  agency.  Sucl;  au- 
thority is  implied  from  the  necessity  of  the 
case;  because  without  it  they  could  not 
complete  a  contract  of  sale  so  as  to  make 
it  legally  binding  on  the  parties.  Nor  is 
it  at  all  material  that  the  names  should 
be  written  at  the  bottom  of  the  memoran- 
dum. It  is  sufficient  if  the  names  of  the 
principals  are  inserted  in  such  form  and 
manner  as  to  indicate  that  it  is  their  con- 
tract, by  which  one  agrees  to  sell  and  the 
other  to  buy  the  goods  or  merchandise 
specified,  upon  the  terms  therein  ex- 
pressed. It  is  the  substance,  and  not  the 
form,  of  the  memorandum,  wliich  the  law 
regards.  Thegreat  purposeof  the  statute 
is  answered,  if  the  names  of  the  parties 
and  the  terms  of  the  contract  of  sale  are 
authenticated  by  written  evidence,  and  do 
not  rest  in  parol  proof.  Penniman  v. 
Hartshorn,  13  Mass. 87,  Hawkins  v.  Chace, 
^  19  Pick.  502,  605;  Fessenden  v.  Mussey,  11 
•  Cush.  127;  Morton  v.  Dean,  13  Met.  38o;' 
Salmon  Falls  Manuf.  Co.  v.  Goddard,  14 
How.  446. 

The  only  other  exception  taken  to  the 
ruling  of  "the  court  presents  a  question  of 
some  difficulty.  To  understand  it,  it  is 
necessary  to  recur  to  the  positions  as- 
sumed by  the  respective  parties  at  the 
trial.  Theplaintiffs  contended  and  offered 
evidence  to  sliow  that  the  sale  was  an  ab- 
solute one,  and  was  made  upon  the  terms 
set  out  in  the  written  mpmorandum.  The 
defendant,  on  the  other  hand,  insisted  and 
endeavored  to  prove  that  the  contract  of 
sale  was  a  c(3nditional  one,  and  was  not 
to  take  effect,  if  intelligence  had  been  re- 
ceived by  the  steamer  of  an  advance  in  the 
price  of  copper,  nor  unless  the  plaintiffs 
should  agree  to  export  it,  if  the  sale  and 
delivery  were  completed.  In  this  state  of 
the  case,  one  of  the  points  urged  by  the 
defendant  was  that  the  broker  had  no  au- 
thority to  bind  him  by  the  memorandum 
which  was   offered  in   evidence.      Among 
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the  instructions  given  to  the  Jury,  they 
were  told  that  if  the  defendant  did,  in  hi» 
verbal  contract  entered  into  with  Canter- 
bury, make  the  sale  on  the  conditions 
above  stated,  he  could  not  avail  himself 
of  either  of  them,  because  they  were  not 
contained  in  the  written  memorandum 
made  by  the  broker.  This  instruction 
was  strictly  accurate  as  applied  to  the 
contract,  if  it  was  made  by  the  authorized 
agent  of  both  the  pai  ties.  But  upon  the 
issue  whether  the  broker  was  authorized 
to  sign  the  memorandum  offered  in  proof 
as  the  agent  of  tlie  defendant,  it  shut* 
him  out  from  the  benefit  of  testimony 
which  has  a  direct  and  material  bearing. 
Upon  the  facts  as  they  appear  in  the  re 
port  of  the  case,  the  broker  was  not  the 
general  agent  of  the  defendant.  He  had 
no  authority  to  bind  him,  except  such  as 
was  derived  from  the  verbal  contract  into 
which  he  entered  for  the  sale  of  the  cop- 
per. He  was  in  the  strictest  sense  a  spe- 
cial agent  for  a  special  and  single  object, 
and  could  not  bind  the  defendant  beyond 
the  limits  conferred  by  the  precise  terms 
of  the  agreement  to  which  he  assented. 
He  was  his  agent  only  to  sign  a  memo- 
randum which  contained  the  whole  con- 
tract, with  the  terms  and  conditions  an- 
nexed to  it  by  him.  A  broker,  troni  thn- 
very  nature  of  his  employment,  has  only 
a  limited  authority,  when  it  appears,  as  it 
does  in  the  present  case,  that  he  had  na 
relation  to  a  party,  other  than  what  is 
derived  from  a  single  contract  of  sale. 
When  he  applies  to  a  vendor  to  negotiate- 
a  sale,  he  is  not  his  agent.  He  does  not 
become  so  until  the  vendor  enters  into  the 
agreement  of  sale.  It  is  from  this  agree- 
ment that  he  derives  his  authority,  and  it 
must  necessarily  be  limited  by  its  terms 
and  conditions.  He  Is  then  the  special 
agent  of  the  vendor  to  act  in  conformity 
with  the  contract  to  which  his  principal 
has  agreed,  but  no  further,  and  he  cannot 
be  regarded  ashis  agent,  unless  hecomplies 
with  the  terms  of  his  special  authority  as 
derived  from  the  contract.  In  short,  a 
broker  is  authorized  to  sign  only  that 
contract  into  which  the  vendor  has  en- 
tered, not  another  and  different  contract. 
If  he  omits  to  include  in  the  memorandum 
special  exceptions  and  conditions  to  the 
bargain,  he  signs  a  contract  which  he  has 
no  authority  to  make,  and  the  party  rely- 
ing upon  it  must  fail,  because  it  is  shown 
that  the  broker  was  not  the  agent  of  the 
vendor  to  sign  that  contract,  it  wouhJ 
seem  to  follow  as  a  necessary  consequence 
that  evidence  of  the  verbal  agreement  into 
which  the  defendant  entered  for  the  sale 
of  the  copper  was  competent  and  material 
on  the  question  of  the  extent  of  his  author- 
ity to  hind  the  defendant. 

Nor  does  the  admission  of  this  evidence 
for  this  purpose  at  all  contravene  the  rule 
that  parol  proof  is  incompetent  to  vary 
or  control  a  written  contract.  It  is 
offered  for  a  wholly  different  purpose.  It 
bears  solely  on  a  preliminary  inquiry. 
The  object  is  not  to  explain  or  alter  a  con- 
tract, but  to  show  that  no  contract  was 
ever  entered  into,  because  the  person  who 
executed  it  had  no  authority  to  make  it. 
The  authority  of  an  agent  may  always  be 
shown  by  parol;  but  the  contracts  into 
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which  he  enters  within  the  scope  oJ  his  au- 
thority, when  reduced  to  writing,  can  be 
proved  only  by  the  writing  itself. 

The  necessity  of  admitting  evidence  of 
the  verbal  contract  entered  Into  with  a 
'broker.  In  cases  where  his  authority  is 
•drawn  in  question,  is  quite  obvious.  If 
isuch   proof   were  incompetent,   a    broker 


who  had  entered  into  negotiations  with 
a  person  might  make  a  memorandum  of 
a  contract  wholly  different  from  that 
which  he  was  authorized  to  sign,  and 
thereby  effectually  preclude  all  proof  that 
no  such  contract  was  ever  made.  Allen 
V.  Pink,  4  M.  &  W.  144;  Pitts  v.  Beckett, 
13  M.  &  W.  743,  750.     New  trial  granted. 
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COB  V.  TOUGH. 

(22  N.  B.  Rep.  550,  116  N.  Y.  273.) 

Court  of  Appeals  of  New  York,  Second  Divi- 
sion.   Oct.   8,   1880. 

Appeal  from  supreme  court,  general  term, 
tliird  department,  enterecf  upon  an  order 
made  June  30,  1886,  which  atiirmed  a  judg- 
ment in  favor  of  the  defendant,  entered  up- 
on a  verdict. 

This  action  was  replevin,  brought  to  re- 
cover the  possession  of  personal  property  to 
which  the  plaintiff  claims  to  have  taken  title, 
by  purchase  from  the  defendant,  by  virtue 
of  the  following  written  memoranda,  to-wit: 

"Hudson,  N.  Y.,  Feby.  18th,  1885. 
"Mr.E.  Frank  Coe,  bought  of  William  Tough, 

22  Thomas  horse-rakes,  $31 $   463 

2  Thomas  hay  tedders,  40 80 

13  Tiger  horse-rakes,  31 252 

1  Rowell  leather  top  phaeton 75 

1  Babcock  leather  top  phaeton 130 

1  two-seat  standing  top  Eng.  spring  wagon         90 

2  Columbus  leather  top  side-bar  buggies, 
117.50 235 

1  Brockway  end-spring  leather  top  buggy..         85 

1  Brockway  side-spring  open  buggy 49 

1  Waterloo  end-spring  rubber-top  buggy. . .         72 

$1,.530 
10  tons  E,  Prank  Coe's  phosphate,  38 380 

$1,800 
"The  above  gooJs  are  in  my  warerooms 
"So.  22  Columbia  St.,  Varick  street,  at  store- 
room of  Hudson  Agricultural  Society,  and 
are  well  insured. 

"PIuDSON,  N.  Y.  Feby.  18,  1885. 
"E.  Frank  Coe — Dear   Sir:    In  order  to 
liquidate  and  secure  you  in  the  payment  of 
your  account  as  now  due,  I  will  propose  to 
do  as  follows: 

Bill  of  sale  of  goods  inclosed $1,530 

10  tons  E.  Frank  Coe's  phosphate 280 

Cash  or  customer's  note  in  a  few  days 500 

Customer's  notes  or  cash 320 

$3,500 
"Balance  your  account  to  date,  .$1,975. 
"Yours,  truly,  Wm.  Tough." 

It  appears  that  defendant  was  indebted  to 
the  plaintiff  $2,000.  That  on  February  18, 
1885,  the  collecting  agent  of  the  latter  went 
to  the  defendant's  place  to  collect  the  debt, 
or  obtain  security  for  its  payment.  That  the 
defendant  proposed  to  sell  to  the  plaintiff, 
and  the  agent  offered  to  purchase  property 
on  account  of  the  debt.  Thereupon  the  de- 
fendant drew  the  first-mentioned  paper,  and 
handed  it  to  the  agent,  who  then  suggested 
that  the  defendant  also  give  him  a  note  to  the 
plaintiff,  stating  what  had  transpired  between 
them.  The  defendant  wrote  and  subscribed 
the  otlier  paper,  which  was  put  in  tlie  en- 
velope in  which  the  other  had  been  placed. 
The  defendant  on  this  occasion  paid  to  the 
agent  $25,  to  apply  on  the  debt,  thus  reducing 
it  to  $1,975.  The  agent,  having  advised  the 
plaintiff  what  he  had  done,  returned  to  tlie 
defendant's  place  on  the  21st  of  February, 


taking  with  him  a  draft  chattel  mortgage, 
which  the  plaintiff  had  caused  to  be  drawn, 
and  informed  the  defendant  that  if  he  pre- 
ferred he  might  execute  it.  But  the  defend- 
ant declined  to  do  that.  And  thereupon  the 
agent  requested  a  delivery  of  the  property,  to 
which  the  defendant  assented,  and  promised 
to  furnish  a  room  on  the  premises  in  which 
it  might  be  placed,  and  gave  him  the  key  to 
it.  'J'he  agent  said  that  was  satisfactory. 
The  defendant  said  he  would  not  have  time 
to  do  it  that  time;  and  it  was  then  under- 
stood tliat  the  agent  would  come  again  on 
Monday,  the  24th,  when  the  goods  would  be 
separated  and  received  by  him.  For  reason 
of  which  the  defendant  was  advised  on  Mon- 
day, the  agent  did  not  go  that  day,  but  did 
the  next  day,  when  the  defendant  refused  to 
deliver  the  property.  The  property  was  taken 
upon  the  requisition  in  this  action,  and  de- 
livered by  the  sheriff  to  the  plaintiff.  The 
trial  court  directed  a  verdict  for  the  defend- 
ant. 

Henry  D.  Hotchkiss,  for  appellant.  K.  E. 
Andrews  and  L.  F.  Longley,  for  respondents. 

Bradley,  J.,  {after  stating  the.  facts  as 
above.)  The  first  question  presented  is 
whether  there  was  a  valid  contract  made  for 
the  sale  of  the  property  by  the  defendant  to 
plaintiff,  and,  if  so,  the  further  question  will 
arise  whether  it  was  an  executed  one,  so  as 
to  pass  the  title  to  the  plaintiff,  or  was  execu- 
tory merely.  As  no  part  of  the  property  was 
delivered  to  or  received  by  the  plaintiff,  and 
none  of  the  purchase  money  paid,  as  required 
by  the  statute  of  frauds,  the  sale  was  void, 
unless  a  note  or  memorandum  of  the  contract 
was  made  in  writing,  and  subscribed  by  the 
defendant.  2  Rev.  St.  p.  136,  §  3.  The  form 
of  the  memorandum  as  drawn  was,  "E. 
Frank  Coe  bought  of  William  Tough,"  fol- 
lowed by  a  list  of  the  articles  of  property  in 
question,  with  prices  added.  This  paper  was 
not  at  the  end  of  it  subscribed  by  the  defend- 
ant, so  tliat,  standing  alone,  whatever  view 
may  be  taken  of  its  terms,  it  w^as  not  effect- 
ual as  a  contract  of  sale.  James  v.  Patten, 
6  N.  Y.  9.  But  it  is  contended  that  the  note 
or  letter  written  on  the  same  occasion  by  the 
defendant,  subscribed  by  him,  and  addressed 
to  the  plaintiff,  may  be  taken  in  connection 
with  the  first-mentioned  memorandum,  and 
the  signature  to  the  one  treated  as  subscribed 
to  both,  each  constituting  part  of  the  same 
instrument.  To  permit  this  to  be  done,  so 
as  to  relieve  it  from  the  operation  of  the  stat- 
ute, the  two  papers  must  have  been  so  pliy- 
sically  united,  or  such  reference  made  by  one 
of  them  to  the  other,  that  they  may  be  con- 
strued together  as  one  instrument  without 
the  aid  of  oral  evidence.  Baptist  Church  v. 
Bigelow,  16  Wend.  28;  Wright  v.  Weeks,  25 
iSr.  Y.  153;  Drake  v.  Seaman,  97  N.  Y.  230. 
affirming  27  Hun,  63;  Stone  v.  Browning,  68 
N.  Y.  598.  The  two  papers  by  their  date 
purport  to  have  been  made  at  the  same  time; 
thev  are  in  the  handwriting  of  the  defendant; 
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relate  to  the  same  subject;  and  the  reference 
to  the  paper  designated  as  a  "bill  of  sale"  in 
the  one  embraces  in  figures  certain  amounts 
corresponding  with  those  in  the  other.  They 
sufficiently  referred  to  the  same  transaction 
to  permit  them  to  he  construed  together,  and 
to  be  given  such  effect  as  they  were  entitled 
to.  Tallman  v.  Franklin,  14  N.  Y.  584; 
Peabody  v.  ^pejers,  56  N.  Y.  230;  Peck  v. 
Vandemark,  'M  N.  Y.  29,  1  N.  E.  Rep.  41. 
The  more  ditlicult  question  arises  upon  the 
consideration  of  the  construction  and  effect 
which  may  be  given  to  those  papers.  It  has 
been  held  that  a  memorandum,  in  the  form 
of  that  here  designated  as  a  bill  of  sale,  with 
payment  receipted,  did  not  constitute  a  con- 
tract of  sale,  so  as  to  exclude  parol  evidence  of 
warranty,  but  was  a  mere  receipt.  Filkins 
V.  Wliyland,  24  N.  Y.  338.  While  presump- 
tively, at  least,  a  receipted  bill  in  that  form 
will  not  have  the  character  of  a  contract  of 
sale,  the  effect,  when  no  receipt  is  added,  may 
be  otherwise.  Then  it  may  be  such  a  con- 
tract, or  the  written  evidence  of  it,  within 
the  intention  of  the  parties,  and  entitled  to 
such  effect.  Terry  v.  Wheeler,  25  N.  Y.  520 ; 
Bonesteel  v.  Flack,  41  Barb.  435.  Thatpaper, 
standing  alone,  not  being  subscribed  by  the 
defendant,  had  no  validity,  and  in  connec- 
tion with  the  other  it  must  be  treated  as  re- 
ferred to  for  the  purpose  indicated  by  the 
terms  of  the  latter,  by  which  the  defendant 
says  that,  "in  order  to  liquidate  and  secure 
you  [plaintiff]  in  the  payment  of  your  ac- 
count as  now  due,  I  will  propose  to  do  as  fol- 
lows: Bill  of  sale  inclosed,  $1,520;"  and 
then  adds  another  item  of  property,  with 
two  items  of  cash  or  notes  to  make  up  the 
amount  of  $2,520;  and,  after  stating  the  bal- 
ance of  the  plaintiff's  account  at  $1,975,  sub- 
scribes his  name.  In  aid  of  the  construction 
of  the  instrument,  reference  may  be  had  to 
the  extrinsic  circumstances  attending  the 
transaction  between  the  defendant  and  the 
plaintiff's  agent.  The  latter  called  upon  the 
defendant  to  obtain  payment,  or  security  for 
its  payment,  of  the  debt  due  his  principal 
from  the  defendant.  The  interview  resulted 
in  an  offer  of  the  defendant  to  sell,  and  of 
the  agent  to  purchase,  some  personal  prop- 
erty, on  account  of  the  debt;  and,  for  the 
purpose  of  doing  so,  the  bill  of  sale,  so  called, 
was  drawn  by  the  defendant,  and  handed  to 
the  agent  unsigned.  The  note  or  letter  ad- 
dressed to  the  plaintiff  was  written  upon  the 
suggestion  of  the  agent  that  the  defendant 
put  on  paper  a  statement  to  be  taken  to  the 
plaintiff  of  what  had  tra,nspired  between 
them.  The  amount  of  the  prices  designated 
for  the  articles  of  property,  with  that  of  the 
proposed  cash  or  notes,  was  purposely  made 
to  exceed  the  debt,  with  a  view  to  enable  the 
plaintiff  to  realize  from  it  the  full  amount  of 
his  account  against  the  defendant.  It  is  not 
important  whether  the  purpose  of  the  con- 
templated sale  was  to  pay  or  secure  the  pay- 
ment of  the  debt.  The  apparent  design,  as 
indicated  by  the  oral  evidence  of  the  trans- 
action, was  a  SMle  and  ourchase,  and  the  so- 


called  "bill  of  sale"  was  drawn,  delivered, 
and  received  for  that  purpose.  That  was  not 
accomplished  by  it.  It  is,  however,  con- 
tended that  the  paper  afterwards  written,  ad- 
dressed to  the  plaintiff,  and  signed  by  the  de- 
fendant, was  effectual  to  give  to  the  former 
the  effect  of  a  bill  of  sale  subscribed  by  the 
defendant;  and  that  it  was  not  embraced 
within  the  executory  character  of  the  propo- 
sition expressed  in  the  other,  but  that  only 
the  payment  or  delivery  of  the  cash  or  notes 
there  mentioned  was  dependent  upon  the 
future  action  of  the  defendant.  The  inten- 
tion of  parties  to  a  written  instrument  must 
be  derived  from  it,  although  its  construction 
may  be  aided  by  the  light  of  extrinsic  circum- 
stances. When  this  alleged  bill  of  sale  was 
handed  to  the  plaintiff's  agent,  it  was  inef- 
fectual for  any  purpose,  whatever  may  have 
been  the  design  of  the  parties.  It  does  not 
appear  that  the  other  paper  was  then  in  con- 
templation, and  its  effect  must  be  ascertained 
from  its  terms  as  they  may  be  construed. 
In  its  relation  to  the  former,  it  may  be  as- 
sumed that  reference  was  made  to  tlie  articles 
of  property  there  mentioned.  But  it  is  diffi- 
cult to  distinguish  the  application  of  the  offer 
or  proposition  of  the  defendant  to  any  one 
from  any  other  portion  of  the  means  men- 
tioned for  the  payment  or  security  of  the 
debt.  It  was  to  "liquidate  and  secure"  it  as 
stated.  The  defendant  proposed  to  do  what 
he  had  not  already  done  in  that  respect.  He 
had  neither  transferred  any  of  the  personal 
property  or  notes,  and  had  made  no  contract 
to  that  effect.  They  altogether  came  within 
the  purpose  expressed,  and  his  proposition  or 
promise  to  accomplish  it  was  in  form  execu- 
tory. If  the  paper  called  a  "bill  of  sale"  had 
been  independently  valid,  a  different  view 
may  have  been  taken  upon  construction  of 
the  writings.  It  would  therefore  seem  that 
the  support  of  the  plaintiff's  claim  of  title  re- 
quires the  conclusion  that  the  offer  or  piora- 
ise  of  the  defendant  to  sell  to  him  the  prop- 
erty was  or  became  effectual  for  that  pur- 
pose. It  is  a  rule,  as  relates  to  personal 
property,  that  when,  by  a  valid  agreement, 
one  party  unconditionally  agrees  to  sell  to  an- 
other, who  agrees  to  purchase,  and  nothing 
remains  to  be  done  to  complete  the  sale,  the 
contract  will  be  treated  as  an  executed  one, 
and  title  will  pass,  although  no  delivery 
or  payment  is  made.  Olyphant  v.  Baker,  5 
Denio,  379;  Terry  v.  Wheeler,  25  N.  Y.  520. 
In  the  present  case  the  proposition  or  promise 
of  the  defendant  to  sell  the  property  was  by 
its  terms  and  import  made  with  a  view  to 
a  subsequent  acceptance  by  the  plaintitf. 
There  cannot,  therefore,  be  said  to  have  been 
any  concurrent  undertaking  on  the  part  of 
the  latter  to  purchase.  This  proposition, 
when  made,  seems  to  have  had  no  considera- 
tion for  its  support.  It  was  a  mere  oti'er  of  a 
debtor  to  sell  goods  to  his  creditor  in  pay- 
ment or  security  of  the  debt  due  the  latter, 
founded  upon  no  new  consideration,  but  rest- 
ing solely  in  the  purpose,  so  manifested,  of 
the  debtor  to  nav  the  debt  or  secure  its  oav- 
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ment  in  tliat  miinner.  The  conclusion  would 
seem,  foi-  that  reason,  to  follow  that  a  subse- 
quent acceptance  would  not  be  effectual  to 
create  a  valid  contract  of  sale  between  the 
parties.  Cooke  v.  Oxley,  3  Term  R.  653; 
Burnet  v.  Bisco,  4  Johns.  235;  Eailroad  Co. 
V.  Brinckerhoff,  21  Wend.  139;  Railroad  Co. 
V.  Dane,  43  N.  Y.  240;  Plank-Roan  Co.  v. 
Snediker,  18  Barb.  317.  In  that  respect  this 
case  differs  from  those  determined  in  Burrell 
V.  Root,  40  N.  Y.  496;  Justice  v.  Lang,  42 


N.  Y.  493,  52  N.  Y.  323;  Miison  v.  Decker, 
72  N.  Y.  595.  In  those  cases  the  offers  and 
promises  of  the  defendants  had  the  support 
of  consideration,  arising  out  of  mutuality  of 
agreement  or  produced  in  some  otlier  manner. 
If  these  views  are  coirect,  there  was  no  validJ 
contract  made  by  the  defendant  for  the  sale 
of  the  property  in  question  to  the  phiintiff, 
to  support  his  claim  of  title.  The  judgment 
sliould  be  affirmed.  All  concur,  except 
Paekbk,  J.,  not  sitting. 
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COMER  V.  CUNNINGHAM. 

(77  N.  Y.  391.) 

Court  of  Appeals  of  New  York.    1879. 

Eeplevin  for  forty-five  bales  of  cotton, 
hronglit  by  plaintiff  an  surviving  member 
of  the  firm  of  Bates  &  Comer,  coramiBSion 
merchants  at  Savannah,  Ga.  It  was 
originally  broustht  against  James  B.  Cun- 
ningham, of  the  firm  of  James  B.  Gunning- 
ham  &  Co.  Cunningham  having  died,  his 
artminl.stratrix  was  substituted.  The 
facts  appear  in  the  opinion.  Judgment 
lor  defendant. 

^  Erastus  Cook,  for  appellant.     Benjamin 
G.  Hitchings,  for  respondent. 

RAPALT.O,  J.  The  forty-five  bales  of 
cotton  claimed  by  the  plaintiff  in  this  ac- 
tion were  part  of  a  lot  of  sixty  bales  which 
were  on  the  18th  of  Novem tier,  1870,  ship- 
ped from  Savannah,  Georgia,  to  the  firm 
of  James  B.  Cunningham  &  Co.  of  New 
York,  by  F.  S.  Williams,  a  bu.sinesH  cor- 
respondent of  that  firm,  who  was  in  the 
liabit  of  shipping  cotton  to  them  and 
drawing  against  it  for  advances  thereon. 

A  bill  of  lading  of  the  cotton  on  board 
the  steamer  San  Salvador,  with  a  sight 
draft  attached  thereto,  drawn  by  Wil- 
liams upon  Cunningham  &  Co.,  for"f4,500, 
payable  to  the  order  of  Bryan  &  Hunter 
of  Savannah,  and  indorsed  by  them,  were 
presented  to  Cunningham  &  Co.,  at  New 
York,  by  the  agents  of  Bryan  &  Hunter, 
on  the  21st  of  November,  1870,  and  Cun- 
ningham &  Co.  thereupon  paid  the  draft 
and  received  the  bill  of  lading  in  the  usual 
course  of  business.  The  payment  of  the 
draft  was  made  as  an  advance  upon  the 
cotton  on  the  faith  of  the  bill  of  lading. 
In  the  bill  of  lading  Williams  was  named 
as  the  shipper  of  the  cotton.  It  was  deliv- 
erable to  order  and  the  bill  of  lading  was 
duly  indorsed.  Cunningham  &  Co.  had  no 
knowledge  of  any  claim  of  any  person  on 
the  cotton,  and  upon  the  uncontroverted 
evidence  they  stand  in  the  position  of 
bona  fide  purchasers  of  the  cotton,  or 
lenders  thereon  in  good  faith.  The  defend- 
ant is  the  representative  of  Cunningham 
&  Co. 

Cuiiningliam  &  Co.  obtained  possession 
of  the  sotton  under  the  bill  of  lading  and 
put  it  in  store,  where  it  remained  until  the 
2.5th  of  November,  when  the  forty-fl  ve  bales 
in  question  were  replevied  in  this  action 
by  Bates  &  Comer  of  Savannah. 

The  grounds  upon  which  they  claim  to 
be  entitled  to  take  the  cotton  are,  that 
the  sixty  bales  shipped  by  Williams  as 
above  stated  were  part  of  a  lot  of  one 
hundred  and  seventeen  bales  sold  by  the 
firm  of  Bates  &  Comer  (of  whom  the  plain- 
tiff is  survivor)  to  Williams,  at  Savannah, 
in  November,  1870,  for  cash.  The  price  of 
the  whole  lot  was  $8,676,20.  The  plaintiff 
testified  that  the  one  hundred  and  seven- 
teen bales  were  delivered  to  Williams  on 
the  18th  of  November,  1870,  and  that  on 
the  next  day,  Saturday  the  I'Jth,  Williams 
gave  to  plaintiff  two  checks  on  Bryan  & 
Hunter;  one  for  .156,000,  which  was  paid, 
and  one  for  .1p2,676.20,  which  was  not  paid. 
It  appears  that  the  sixty  bales  shipped  to 
Cunnlngliani   &■  Co.  were   on    the  18th    of 


November  delivered  by  the  sellers  by  di- 
rection of  Williams,  at  the  compress,  being 
the  place  where  cotton  was  r>res8rid  by  the 
steamers,  preparatory  to  shipment,  and 
that  they  were  on  the  same  day  laden  on 
board  the  steamer  and  the  bill  of  lading 
before  mentioned  was  issued  to  Wiiliams. 

He  thereupon  drew  the  .1^4,500  draft  on 
Cunningham  &  Co.,  and  presented  thesame 
with  the  bill  of  lading  to  Bryan  &  Hunter, 
who  discounted  the  draft,  and  against  the 
proceeds  of  this  discount  and  other 
moneys  in  their  hands,  Williams  drew 
the  before-mentioned  checks  on  Brvan  & 
Hunter  for  .f  6,000  and  |2,676.20  in  favor  ol 
the  plaintiff's  firm,  for  the  purpose  of  pay- 
ing for  the  one  hundred  and  seventeen 
bales,  and  plaintiff's  firm  on  the  next  day 
collected  the  |6,000  check  as  before  stated. 
Wihianis  testifies  thatthecheck  lor  ?2,676.20 
was  dated  some  days  ahead,  and  also 
that  he  informed  plaintiff  ol  the  shipment 
at  the  time,  but  as  these  facts  are  contro- 
verted they  are  nt>t  taken  into  considera- 
tion. 

No  condition  appears  to  have  been  at- 
tached by  the  parties  to  the  delivery  of 
the  cotton  on  the  18th  of  November,  nor 
i^  it  alleged  that  Williams  obtained  pos- 
session of  it  by  means  ol  any  fraud.  It 
was  voluntarily  and  absolutely  delivered 
by  the  vendors  in  the  usual  course  ol  busi- 
ness, and  no  question  would  arise  as  to 
the  title  of  Williams  or  ol  Cunningham  & 
Co.,  but  lor  a  statute  of  the  state  of 
Georgia,  upon  which  the  plaintiff  relies  to 
maintain  this  action. 

This  statute  provides  that  "cotton,  rice 
and  other  products  sold  by  planters  and 
commission  merchants  on  cash  sale  shall 
not  be  considered  as  the  property  of  the 
buyer,  or  the  ownership  given  up,  until 
the  same  shall  be  fully  paid  for,  although 
it  may  have  been  delivered  into  the  pos- 
session of  the  buyer." 

It  is  not  claimed  on  the  part  of  the 
plaintiff  that  this  statute  has  anj- force, 
ex  proprio  viaore,  in  this  state,  but  the 
claim  made  is,  that  this  statute  being  the 
law  of  the  state  where  the  parties  resided 
and  the  property  was,  and  wliere  the  con- 
tract was  made  and  to  he  performed,  it 
entered  into  the  terms  of  the  contract, 
and  became  a  part  of  it,  to  the  same  ex- 
tent as  if  its  essential  provisions  had  been 
written  into  it. 

Assuming  this  position  to  be  correct, 
the  questions  arise,  first,  what  was  the 
nature  and  effect  of  the  dealing  between 
the  vendors  and  Williams,  as  construed  by 
including  the  provisions  of  this  statute  as 
part  of  the  contract,  and  secondly,  what 
are  the  rights  ol  a  bona  fide  purchaser 
from  Williams. 

The  plaintiff  contends  that  the  effect  of 
incorporating  the  statute  into  the  con- 
tract was  to  make  the  sale  to  Williams 
a  conditional  sale;  but  I  apprehend  that 
this  is  not  an  accurate  view.  The  sale 
was  a  present,  absolute  sale;  not  execu- 
tory nor  depending  upon  any  contingency. 
The  obligation  ol  the  buyer  to  pay  was 
absolute,  and  the  property  was  at  his 
risk.  II  it  had  been  destroyed  or  lost  on 
the  voyage,  his  obligation  to  pay  would 
not  have  been  discharged,  notwithstand- 
ing that  as  between    hitn  and    his  vendors 
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tlie  title  had  not  passed.  The  statute  did 
not  purport  to  affect  any  of  tliese  riElitH, 
or  lo  attaf.h  any  couclition  to  tlie  con- 
tract of  sale.  It  simply  made  the  delivery 
conditional,  and  if  written  into  the  con- 
tract would  affect  nothing  but  the  deliv- 
evy.  The  property  in  that  case  stood  in 
precisely  the  same  condition  after  itn  de- 
livery to  Williams  at  Savannah  as  if  the 
transaction  had  taken  place  in  this  state, 
and  the  vendor  on  a  cash  .-iale  had  ex- 
pressly attached  to  the  delivery  a  condi- 
tion that  the  title  should  not  pass  until 
payment  of  the  price.  Huch  transactions 
are  of  common  occurrence  in  this  state, 
and  the  rights  of  the  vendor  and  vendee 
and  of  bona  fide  jiurchasers  from  tlie  ven- 
dee are  well  settled  by  the  adjudications 
of  our  courts.  Where  goods  are  sold  to 
be  paid  for  in  cash  or  by  notes  on  delivery, 
if  delivery  is  made  without  demand  of  the 
notes  or  cash  the  presumption  is  that  the 
condition  is  waived,  and  a  complete  title 
vests  in  the  purchaser;  but  this  presump- 
tion may  be  rebutted  by  proof  of  acts  or 
declarations  and  circnmstances  showing 
an  intention  that  the  delivery  shall  not  be 
considered  complete  until  performance  of 
the  condition,  and  the  question  of  intent- 
tion  is  one  of  fact.  But  after  actual  deliv- 
ery, although  as  between  the  parties  to 
the  sale  such  delivery  be  conditional,  a 
bona  fide  jjurchaser  from  the  vendee  ob- 
tains a  perfect  title  (Smith  v.  Lynes,  5  N. 
■Y.41;  Fleeman  v.  JlcKean,  2o  Barb.  474; 
Beavers  v.  Lane,  (i  Duer,  2:!n),  though  a 
voluntary  assignee  of  the  purchaser  does 
not.  Haggerty  v.  Palmer,  6  .lohns.  Ch. 
43S,  The  statute  of  Georgia  having  no 
operation  here  as  law,  its  only  effect  can 
be  to  place  the  parties  in  the  same  posi- 
tion as  if  it  had  been  stipulated  at  the 
time  of  the  delivery  to  Williams  that  such 
deliveri'  should  be  conditional  upon  pay- 
ment, and  we  must  apply  to  the  case  the 
Jaw  o(  this  state  which  protects  a  bona 
fide  purchaser  from  one  to  whom  goods 
have  been  conditionally  delivered,  against 
tbeclain.sof  the  original  vendor.  Hawls 
V.  Ueshler,  3  Keyes,  572,  is  very  much  in 
point.  Deshler  sold  a  quantity  of  corn  to 
GrilHn  ami  gave  him  an  order  on  the  ele- 
vator to  deliver  the  corn  to  him  "subject 
to  my  order  till  paid  for."  This  delivery 
was  clearly  conditional.  The  Georgia 
statute  was  actually  incorporated  into 
the  contract,  and  neither  Gritfln  nor  his 
execution  creditor  oi-  voluntary  assignee 
could  have  resisted  successfully  a  claim  of 
the  vendor  to  retake  it.  Yet  this  court 
held  that  Griflin  having  shipped  the  corn 
and  rirawn  against  it,  the  drawees  having 
paid  the  draft  on  the  faith  of  the  bill  of 
lading,  were  protected  as  bona  fide  pur- 
chasers, and  also  under  the  factor's  ;ict. 

In  Wait  V.  Green,  ;^(i  N.  Yfirjil,  the  vendor 
of  a  horse  delivered  it  and  took  from  the 
purchaser  a  note,  at  foot  of  which  was  a 
memorandum  signed  by  the  vendee: 
"Given  for  one  bay  horse.  The  said  Mrs. 
Coniins  (the  vendor)  holds  the  said  horse 
as  her  property  until  the  above  note  is 
paid."  This  court  held  that  a  bona  fide 
purchaser  from  the  vendee  obtained  a 
good  titls.  This  case  is  supposed  to  be  ir. 
conflict  with  Herring  v.  Hoppock,  15  N.  Y. 
409;    Ballard   v.  Burgett,  4U  id.  S14,   and 


Austin  v.  Dye.  46  id,  500.  If  the  transac- 
tion is  to  be  regarded  as  a  conditional  sale, 
the  case  is  in  conflict  with  the  two  last 
cited  cases  in  40  and  46  N.  Y.,  but  it  can 
well  be  treated  as  a  case  only  of  condi- 
tional delivery.  In  Ballard  v.  Burgett  it 
was  held  that  where  the  sale  was  condi- 
tional, no  title  passed  to  the  vendee,  he- 
cause  there  was  no  sale  until  the  condi- 
tion was  performed,  and  the  so-called  ven- 
dee was  a  mere  bailee  with  a  contract  for 
a  future  sale.  That  the  property  while  in 
his  hands  was  at  the  risk  of  the  vendor, 
and  the  so-called  vendee  was  not  liable 
for  the  price.  That  he  had  no  title  to  the 
property  and  could  convey  none,  even  to 
a  bona  fide  purchaser;  that  there  was  no 
sale,  and  he  had  a  mere  possession,  and 
that  the  finding  of  the  referee  that  the 
agreement  was  that  the  property  was  to 
remain  the  property  of  the  plaintiff  till 
the  $180  were  paid,  was  incompatible  with 
the  finding  of  a  sale,  and  the  true  con- 
struction of  the  contract  was  that  the 
oxen  were  delivered  under  an  agreement 
that  when  the  party  receiving  them  should 
pay  .f  180,  the  party  delivering  them  would 
sell  the  oxen.  Wait  v.  Green  was  distin- 
guislied,  and  it  was  held  that  under  the 
circumstances  of  that  case  it  the  horse 
had  died  before  payment  of  the  note  such 
death  would  have  been  no  defense  to  the 
note,  and  that  was  a  conclusive  circum- 
stance showing  that  the  condition  ex- 
pressed in  the  note  was  a  mere  security 
for  the  price.  Whereas  in  the  case  at  bar 
had  the  oxen  died  no  action  could  have 
l)een  maintained  for  the  purchase-money. 
The  cases  holding  that  where  there  is  a 
sale  and  a  conditional  delivery  a  bona  fide 
purchaser  from  the  vendee  acquires  a  good 
title  discharged  of  the  lien  for  the  pur- 
chase-money are  cited,  but  they  are  not 
attempted  to  be  overruled  nor  are  they 
questioned.  In  Austin  v.  Dye,  46  N.  Y. 
500,  the  principle  of  this  decision  is  clearly 
stated,  and  is,  that  one  having  possession 
of  personal  property  as  bailee,  with  an  ex- 
ecutory and  conditional  agreement  for  its 
purchase,  the  condition  not  havin;^  been 
performed,  can  give  no  title  to  a  pur- 
chaser though  the  latter  acts  in  good  faith 
and  parts  with  value  without  notice  of 
the  want  of  title.  In  that  case  the  alleged 
vendee  was  to  pay  hire  for  the  oxen  until 
he  should  pay  a  specified  sura  in  a  speci- 
,  fied  manner  in  lumber,  and  then  he  was 
i  to  become  the  owner.  Until  then  there 
was  no  sale,  and  they  were  at  the  risli  of 
the  bailor,  who  received  hire  fr)r  their  use. 
The  sale  was  executory  as  that  in  Ballard 
V.  Burgett  was  construed  to  be.  In  Her- 
ring V.  Hoppock,  15  N.  Y.  409,  and  Strong 
V.  Taylor,  2  Hill,  320,  the  question  of  the 
rights  of  a  bona  flde  i)urchaser  did  not 
ariseand  it  is  thereforeimmaterial  to  con- 
sider whether  those  were  cases  of  condi- 
tional sale  or  conditional  delivery.  In 
the  present  case  it  cannot  be  pretended 
that  the  sale  was  executory  or  condi- 
tional. It  was  an  absolute  unconditional 
sale,  and  the  greater  part  (jf  the  purchase- 
money,  much  more  than  sulHcient  to  cover 
the  price  of  the  bales  received  by  the  de- 
fendant's firm,  had  actually  been  paid. 
There  is  no  feature, favorable  to  the  plain- 
tiff, by  which  it  can  be  distinguished  from 
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«mith  V.  bynes,  5  N.  Y.  41,  and  the  cases 
there  referred  to,  and  that  case  and  Rawls 
V.  Deshler,  3  Keyes,  572,  establish  that  a 
condition  that  the  title  shall  not  pass  un- 
til payment,  when  attached  to  a  delivery 
upon  an  actual  completed  contract  of 
sale,  is  available  only  as  against  the  ven- 
dee and  persons  claiming  under  him,  other 
than  bona  fide  purchasers  without  notice. 
This  view  renders  it  unnecessary  to  ex- 
amine that  branch  of  the  defense  which 
rests  upon  the  factor's  act.  The  case  falls 
literally  within  the  provisions  of  the  act, 
but  it  has  been  said  in  numerous  cases  that 


the  first  section  of  the  act  applies  only 
when  the  shipment  has  been  made  with 
the  consent  of  the  owner,  in  the  name  of 
another  person.  There  is  no  adjudicated 
case  which  rests  upon  that  proposition, 
and  it  may  be  an  open  question  whether 
under  the  circumstances  of  the  present 
case  the  statute  would  not  be  a  protec- 
tion, but  as  the  ground  already  discussed 
is  sufficient  to  decide  tlie  case  time  will 
not  he  consumed  in  that  inquiry. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  afflrmed. 
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COMMERCIAL  NAT.  BANK  v.  GIL- 
LETTE. 

(90  Ind.  2118.) 

Supreme  Court  of  Indiana.    May  Term,  1883. 

J.  M.  Vanfleet.  for  appellant.  J.  H. 
Baker  and  J.  A.  S.  Mitchell,  for  appellee. 

ELLIOTT,  ,L  The  Elkhart  Car  Com- 
pany, by  a  written  contract,  sold  to  the 
appellant  510  car  wheels,  constituting  a 
part  of  1,100  wheels;  at  the  time  of  the 
sale  the  wheels  were  in  one  common  mass, 
and  there  was  no  separation  nor  any  des- 
ignation of  the  wheels  sold  to  the  appel- 
lant; after  the  execution  of  the  contract 
tlie  entire  lot  of  wheels  was  seized  upon 
executions  issued  at  the  suit  of  appellee, 
and  this  action  was  brought  for  the  pos- 
session of  those  sold. 

The  contention  of  appellee  is  that  ap- 
pellant acquired  no  title,  because  the  arti- 
cles sold  were  not  designated  or  separated 
from  thecommon  lot  of  which  they  formed 
a  part,  and  this  contention  prevailed  in 
the  court  below. 

There  is  much  strife  in  the  American 
cases  upon  this  question,  but  none  in  the 
English.  The  weight  of  the  former  is,  per- 
haps, with  the  theory  of  appellant,  but 
the  text- writers  are,  so  tar  as  we  have  ex- 
amined, all  with  the  English  decisions. 
Our  own  cases  are  in  harmony  with  the 
long  established  rule  of  the  common  law. 
In  the  case  of  Bricker  v.  Hughes, 4  lnd.146, 
the  English  rule  was  approved  and  en- 
forced. In  Murphy  v.  State,  1  Ind.366,  the 
court  said :  "To  render  a  sale  of  goods 
valid,  the  specific,  individual  goods  must 
be  agreed  on  hy  the  parties.  It  is  not 
enough  ■»  •»  *  that  they  are  to  betaken 
from  some  specified  larger  stock,  because 
there  still  remains  something  to  be  done 
to  designate  the  portion  sold,  which  por- 
tion, before  the  sale  can  be  completed, 
must  be  separated  from  the  mass."  This 
doctrine  found  approval  in  Scott  v.  King, 
12  Ind.  203,  and  there  are  other  cases  rec- 
ognizing it  as  the  correct  one,  among 
them  Mofflt  v.  Green,  9  Ind.  198;  Indian- 
apolis, etc.,  B.  WA.  Co.  V.  Maguiro,  62  Ind. 
140;  Bertelson  v.  Bower,  81  Ind.  512;  Lester 
V.  East,  49  Ind.  588,  vide  opinion,  p.  594. 
The  rule  which  our  court  has  adopted  is 
upheld  by  the  American  cases  of  Hutchin- 
son V.  Hunter,  7  Pa.  St.  140;  Haldeman  v. 
Duncan,  51  Pa.  St.  66;  Fuller  v.  Bean,  34 
N.  H.  290;  Ockington  v.  Ritcbey,  41  N.  H. 
275;  Morrison  v.  Woodley,  84  III.  192; 
Woods  V.  McGee,  7  Ohio,  467  ;  McLaughlin 
V.  Piatti,  27  Cal.  463;  Courtright  v.  Leon- 
ard, 11  Iowa,  32;  Ropes  v.  Lane,  9  Allen, 
.502;  Ferguson  v.  Northern  Bank,  14  Bush, 
555  (29  Am.  R.  418.)  In  Michigan,  the  rule 
seems  not  to  be  definitely  settled,  but  in 


a  late  case  it  was  said:  "To  the  elab- 
orate argument  made  for  the  defence  to 
show  that  there  can  be  neither  a  sale  nor 
a  pledgeot  property  without  in  some  man- 
ner specially  distinguishing  it,  we  fully  as- 
sent, and  we  have  no  purpose  to  qualify  or 
weaken  the  authority  of  Anderson  v. 
Brenneman,44Mich.  198."  Merchants', etc., 
Bank  v,  Hibbard,  48  Mich.  118.  UN.  W. 
Rep.  8.S4;  S.  C,  42  Am.  R.  465. 

The  civil  law  rule  is  the  same  as  that  of 
the  common  law,  and  our  great  lawyers 
have  given  it  unhesitating  approval.  2 
Kent,  Com.  639;   Story  Sales,   section   296. 

The  American  cases  which  have  departed 
from  the  long  settled  rule,  are  built  on  the 
cases  of  Kimberly  v.  Patchin,  19  N.  Y.  330, 
and  Pleasants  v.  Pendleton,  6  Band.  473, 
and  these  cases  proceed  upon  the  theory 
that  commercial  interests  demand  a  mod- 
ification of  the  rule.  In  our  judgment, 
commercial  interests  are  best  promoted 
by  a  rigid  adherence  to  the  rule  which  the 
sages  of  the  law  have  so  long  and  so 
strongly  approved.  The  rule  secures  real 
transactions  and  actual  sales,  and  thus 
checks  the  wild  spirit  of  speculatiim.  It 
prevents,  in  no  small  measure,  the  making 
of  mere  wagering  contracts;  it  puts  busi- 
ness on  a  stable  basis,  and  makes  it  essen- 
tial that  there  should  be  real,  and  not 
sham,  transfers  of  property;  it  makes  ti- 
tles secure,  protects  creditors  and  pur- 
chasers and  represses  fraud.  If  it  were 
granted  thHt  the  rule  does  somewhat  in- 
terfere with  the  freedom  of  business  trans- 
fers, still  the  good  it  produces  far  out- 
weighs this  inconvenience.  But  we  do  not 
believe  it  does  interfere  with  actual  busi- 
ness transfers,  for  common  experience  in- 
forms us  that  real  sales  are  seldom,  if 
ever,  made  without  a  specific  designation 
of  the  thing  bought.  The  rule  may  inter- 
fere with  dealers  in  "margins,"  makers  of 
"corners,"  and  framers  of  "options,"  and 
to  affirm  that  it  does  do  this  Is  to  give  it 
no  faint  praise.  In  principle  the  rule  is 
sound,  and  in  practical  operation  salutar.v. 

The  efforts  made  by  the  courts  that 
have  departed  from  it  to  makeexceptione, 
to  manufacturedistinctions  and  point  out 
differences  in  order  to  escape  disastrous 
consequences,  afford  strong  evidence  of 
the  wisdom  of  the  rule.  The  line  of  deci- 
sions in  some  of  the  states,  where  a  depart- 
ure has  been  taken,  is  a  devious  and  tor- 
tuous one,  and  this  is  to  be  expected  when 
once  sound  principle  is  turned  from  and 
new  rules  sought  and  adopted  which  have 
no  support  in  fundamental  principles. 

We  have  no  disposition  to  depart  from 
the  rule  which  has  so  long  prevailed  in, 
this  state  and  elsewhere. 

Judgment  affirmed. 

Petition  for  rehearing  overruled. 
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COMMONWEALTH  v.  FLEMING-. 

as  Atl.  Hep.  622,  130  Pa.   St.  138.) 

Supreme  Court  of  Pennsylvania.    Nov.  4,  1889. 

Error  to  court  of  quarter  sessions,  Mercer 
county. 

The  plaintiff  in  error,  Joseph  Fleming,  be- 
ing a  wholesale  liquor  dealer,  licensed  and 
carrying  on  business  in  Allegheny  county, 
sold  and  sent  from  his  place  of  business,  C. 
O.  D.,  to  Mercer  county,  where  he  had  no  li- 
cense, liquors  ordered  by  persons  in  the  latter 
county.  For  this  he  was,  at  the  court  of 
quarter  sessions  of  Mercer  county,  indicted, 
tried,  convicted,  and  sentenced  for  selling 
liquor  therein  without  a  license.  He  now 
brings  error. 

Before  Paxson,  C.  J.,  Sterrett,  Green, 
Clark,  Williams,  McCollum  and  Mitch- 
ell, JJ. 

George  8hiras,  Jr.,  and  William  8.  Pier, 
lor  plaintiff  in  error.  G  W.  McBride,  Dist. 
Atty.,  /.  A.  StranaJian,  and  <S.  H.  Miller, 
for  the  Commonwealth. 

Green,  J.  In  the  case  of  Garbracht  v. 
Com.,  96  Pa.  St.  449,  which  was  an  indict- 
ment for  selling  liquor  without  license,  we 
held  that  "the  place  of  sale  is  the  point  at 
which  goods  ordered  or  purchased  are  set 
apart  and  delivered  to  the  purchaser,  or  to  a 
common  carrier,  who,  for  the  purposes  of  de- 
livery, represents  him. "  In  that  case  the  or- 
der for  the  liquor  was  solicited  and  obtained 
by  the  defendant  in  the  county  of  Mercer,  but 
was  sent  to  his  principal,  who  was  a  liquor 
dealer  in  the  county  of  Erie.  The  order  was 
executed  by  the  principal,  who,  in  the  county 
of  Erie,  at  his  place  of  business,  separated  or 
set  apart  from  his  general  stock  the  liquor 
ordered,  and  delivered  it  to  a  common  carrier 
to  be  forwarded  to  its  destination  in  Mercer 
county.  We  decided  that  this  was  no  viola- 
tion of  the  law  prohibiting  sales  without  li- 
cense, although  neither  the  defendant,  who 
was  a  traveling  agent,  nor  his  principal  held 
any  license  for  the  sale  of  liquor  in  Mercer 
county.  This  decision  was  not  changed  in 
the  least  upon  a  subsequent  trial  of  the  same 
defendant  on  a  different .  state  of  facts,  as  re- 
ported in  1  Penny.  471.  In  tlie  case  now  un- 
der consideration  the  liquor  v:as  sold  upon 
orders  sent  by  mail  by  the  purchasers,  living 
in  Mercer  county,  to  the  defendant,  who  is  a 
wholesale  liquor  dealer  in  Allegheny  county. 
The  goods  were  set  apart  at  the  defendant's 
place  of  business  in  Allegheny  county,  and 
were  tliere  delivered  to  a  common  carrier, 
consigned  to  the  purchaser  at  liis  address  in 
Mercer  county,  and  by  the  carrier  transported 
to  Mercer  county,  and  there  delivered  to  the 
purchaser,  who  paid  the  expense  of  trans- 
portation. Upon  these  facts  alone,  the  de- 
cision of  this  court  in  the  Case  of  Garbracht, 
supra,  is  directly  and  distinctly  applicable, 
and  requires  us  to  reverse  the  judgment  of 
the  court  below,  unless  there  are  other  facts 


in  the  case  which  distinguish  it  from  that  of 
Garbracht. 

It  is  claimed,  and  it  was  so  held  by  the 
court  below,  that,  because  the  goods  were 
marked  "C.  O.  D.,"  the  sale  was  not  complete 
until  the  delivery  was  made;  and  as  that  took 
place  in  Mercer  county,  where  the  defendant's 
license  was  inoperative,  he  was  without  li- 
cense as  to  such  sales,  and  became  subject  to 
the  penalty  of  the  criminal  law.  The  argu- 
ment by  wliich  this  conclusion  was  reached 
was  simply  that  the  payment  of  the  price  was 
a  condition  precedent  to  the  delivery,  and 
hence  there  was  no  delivery  until  payment, 
and  no  title  passed  until  delivery.  The  legal 
and  criminal  inference  was,  the  sale  was  made 
in  Mercer,  and  not  in  Allegheny.  This  rea- 
soning ignores  certain  facts  which  require 
consideration.  The  orders  were  sent  by  the 
purchasers,  in  Mercer,  by  mail  to  the  seller, 
in  Allegheny,  and  in  the  orders  the  purchas- 
ers requested  the  defendant  to  send  the  goods 
C.  O.  D.  The  well-known  meaning  of  such 
an  order  is  that  the  price  of  the  goods  is  to  be 
collected  by  the  carrier  at  the  time  of  the  de- 
livery. The  purchaser,  for  his  own  conven- 
ience, requests  the  seller  to  send  him  the 
goods,  with  authority  in  the  carrier  to  receive 
the  money  for  them.  This  method  of  pay- 
ment is  the  choice  of  the  purchaser,  under 
such  an  order;  and  it  is  beyond  question  that, 
so  far  as  the  purchaser  is  concerned,  the  car- 
rier is  his  agent  for  the  receipt  and  transmis- 
sion of  the  money.  It  the  seller  accedes  to 
such  a  request  by  the  purchaser,  he  certainly 
authorizes  the  purchaser  to  pay  the  money  to 
the  carrier,  and  tlie  purchaser  is  relieved  of 
all  liabilities  to  the  seller  for  the  price  of  the 
goods  if  he  pays  the  price  to  the  carrier.  The 
liability  for  the  price  is  transferred  from  the 
seller  to  the  carrier;  and  whether  the  carrier 
receives  the  price  or  not,  at  the  time  of  deliv- 
ery, he  is  liable  to  the  seller  for  the  price  if  he 
does  deliver.  Substantially,  therefore,  if  the 
delivery  is  made  by  the  carrier,  and  he  cliooses 
to  give  credit  to  the  purchaser  for  the  pay- 
ment of  the  price,  the  transaction  is  complete, 
so  far  as  the  seller  is  concerned,  and  the  pur- 
chaser may  hold  tlie  goods.  Of  course,  if  the 
seller  were  himself  delivering  the  goods  in 
parcels  upon  condition  that  on  delivery  of  the 
last  parcel  the  price  of  the  whole  should  be 
paid,  it  would  be  a  fraud  on  the  seller  if  the 
purchaser,  after  getting  all  the  parcels,  should 
refuse  to  perform  the  condition  upon  wliioh 
he  obtained  them,  and  in  such  circumstances 
the  seller  would  be  entitled  to  recover  the 
goods.  This  was  the  case  in  Henderson  v. 
Lauck,  21  Pa.  St.  359.  The  court  below,  in 
that  case,  expressly  charged  that  if  the  seller 
relied  on  the  promise  of  the  purchaser  to  pay, 
and  delivered  the  goods  absolutely,  the  right 
to  the  property  was  changed,  although  the 
conditions  were  never  performed;  but  if  he 
relied,  not  on  the  promise,  but  on  actual  pay- 
ment at  the  delivery  of  the  last  load,  he  might 
reclaim  the  goods  if  the  money  was  not  paid. 
The  case  at  bar  is  entirely  different.    So  far 
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as  the  seller  is  concerned,  he  is  satisfied  to 
take  the  responsibility  of  the  carrier  for  tlie 
price,  in  place  of  that  of  the  seller.  He  au- 
thorizes the  purchaser  absolutely  to  pay  the 
price  to  the  carrier;  and,  if  lie  does  so,  un- 
doubteilly  the  purchaser  is  relieved  of  all  re- 
sponsibility for  tlie  price,  whether  the  carrier 
ever  pays  it  to  the  seller  or  not.  ]?ut  the  car- 
rier is  also  authori/.i'd  to  deliver  the  goods. 
If  he  does  so,  and  receives  the  price,  he  is  of 
course  liable  for  it  to  the  seller.  But  he  is 
equally  liable  for  tlie  price  if  he  chooses  to  de- 
liver the  goods  witliout  receiving  tlie  price. 
It  cannot  be  questioned  that  the  purchaser 
would  be  liable  also;  but,  as  he  had  received 
the  goods  from  one  who  was  authorized  to  de- 
liver them,  his  right  to  liold  tliem  even  as 
against  the  seller  is  undoubted.  In  other 
words,  the  direction  embodied  in  the  letters 
"C.  O.D.,"  placed  upon  a  package  committed 
to  a  carrier,  is  an  order  to  the  carrier  to  col- 
lect the  money  for  the  package  at  the  time  of 
its  delivery.  It  i.s  a  part  of  the  undertaking 
of  the  carrier  with  the  consignor,  a  violation 
of  which  imposes  upon  the  carrier  the  obliga- 
tion to  pay  the  price  of  the  article  delivered, 
to  the  consignor.  We  have  been  referred  to 
no  authority,  and  have  been  unable  to  discov- 
er any,  for  the  proposition  that  in  such  a  case, 
after  actual,  absolute  delivery  to  the  purchas- 
er by  the  carrier  without  payment  of  the 
price,  the  seller  could  reclaim  the  goods  from 
the  purchaser  as  upon  violation  of  a  condition 
precedent. 

If,  now,  we  pause  to  consider  the  actual 
contract  relation  between  tlie  seller  and  pur- 
chaser, where  the  purchaser  orders  the  goods 
to  be  sent  to  him  C.  O.  D.,  the  matter  be- 
comes still  more  clear.  Upon  such  an  order, 
if  it  is  accepted  by  the  seller,  it  becomes  the 
duty  of  the  seller  to  deliver  the  goods  to  the 
carrier,  with  instruction  to  the  carrier  to  col- 
lect the  price  at  the  time  of  delivery  to  the 
purchaser.  In  such  a  case  it  is  the  duty  of 
the  purchaser  to  receive  the  goods  from  the 
carrier,  and,  at  the  time  of  receiving  them, 
to  iiay  tlie  price  to  the  carrier.  This  is  the 
whole  of  the  contract,  so  far  as  the  seller  and 
the  [lurchaser  are  concerned.  It  is  at  once 
apparent  that  when  the  seller  has  delivered 
the  goods  to  the  carrier,  with  the  instruc- 
tion to  collect  the  price  on  delivery  to  the 
purchaser,  he  has  performed  his  whole  duty 
under  the  con  tract;  he  has  nothing  more  to  do. 
If  the  purchaser  fail  to  perform  liis  part  of 
the  contract,  the  seller's  right  of  action  is 
couiplele;  and  he  may  recover  the  price  of  the 
goods  from  the  purchaser,  where  the  pur- 
chaser takes,  or  refuses  to  take,  the  goods 
from  the  currier.  Hence  it  follows  that  the 
jiassage  of  the  title  to  the  purchaser  is  not 
essential  to  the  legal  completeness  of  the  con- 
tract of  sale.  It  is,  in  fact,  no  more  than  the 
oidiiiary  case  of  a  contract  of  sale,  wherein 
the  seller  tenders  delivery  at  the  time  and 
jilace  of  delivery  agreed  upon,  but  the  pur- 
chaser refuses  pertormnnce.  In  such  case  it 
is  perfectly  familiar  law  that  the  purchaser 
is  legally  liable  to  pay  the  price  of  the  goods 


although,  in  point  of  fact,  he  has  never  had 
them.  The  order  to  pay  on  delivery  is 
merely  a  superadded  term  of  the  contract; 
but  it  is  a  term  to  be  performed  by  the  pur- 
chaser, and  has  no  other  effect  upon  the  con- 
tract than  any  other  term  affecting  the 
factum  of  delivery.  It  must  be  performed 
by  the  purchaser,  just  as  the  obligation  to  re- 
ceive the  goods  at  a  particular  time  or  a  par- 
ticular jilace.  Its  non-performance  is  a  breach 
by  the  purchaser,  and  not  by  the  seller,  and 
therefore  cannot  affect  the  right  of  the  seller  to 
regard  the  contract  of  sale  as  complete,  and 
completely  performed  on  his  part,  without 
any  regard  to  the  question  whether  the  title  to 
the  goods  has  passed  to  the  purchaser  as  upon 
an  actual  reception  of  the  goods  by  him.  If 
tills  be  so,  the  case  of  the  commonwealth  falls 
to  the  ground,  even  upon  the  most  critical 
consideration  of  the  contract  between  the  par- 
ties, regarded  as  a  contract  for  civil  purposes 
only.  The  duties  which  lie  intermediate  be- 
tween those  of  the  seller  and  those  of  the 
purchaser  are  those  only  which  pertain  to, 
and  are  to  be  performed  by,  the  carrier. 
These,  as  we  have  before  seen,  are  the  ordi- 
nary duties  of  carriage  and  delivery,  with 
the  additional  duty  of  receiving  the  price 
from  the  purcliaser,  and  transmitting  it  to 
the  seller.  The  only  decided  case  to  which 
we  have  been  referred  which  presents  the  ef- 
fect of  an  order  C.  O.  D.  to  a  carrier  is  Hig- 
gins  V.  Murray,  73  N.  Y,  252.  There  the 
defendant  employed  the  plaintiff  to  manu- 
facture for  him  a  set  of  circus  tents.  When 
they  were  finished,  the  plaintiff  shipped  them 
to  the  defendant  C.  O.  D.,  and  they  were  de- 
stroyed by  fire  on  the  route.  It  was  held  that 
tlie  defendant,  who  was  the  purchaser,  should 
bear  the  loss;  that  the  plaintiff  had  a  lien  on 
the  tents  for  the  value  of  his  labor  and  ma- 
terials, and  his  retaining  his  lien  by  shipping 
them  C.  O.  D.  was  not  inconsistent  with,  and 
did  not  affect,  his  riglit  to  enforce  the  de- 
fendant's liability.  In  the  course  of  the 
Opinion,  Chief  Justice  Chukch  said:  "Sup- 
pose, in  this  case,  that  the  defendant  had  re- 
fused to  accept  a  delivery  of  the  tent,  his  lia- 
bility would  have  been  the  same,  although 
the  title  was  not  in  him.  Tlie  plaintiff  had 
a  lien  upon  the  article  for  the  value  of  his 
labor  and  materials,  which  was  good  as  long 
as  he  retained  possession.  *  *  *  Retain- 
ing the  lien  was  not  inconsistent  with  his 
right  to  enforce  the  liability  for  which  this 
action  was  brought.  That  liability  was  com- 
plete when  the  request  to  ship  was  made  by 
the  defendant,  and  was  not  affected  by  com- 
plying with  the  request,  nor  by  retaining  the 
lien  the  same  as  when  the  request  was  made. 
As  the  article  was  sliipped  at  the  request  of, 
and  for  the  benefit  of,  the  defendant,  (assum- 
ing that  it  was  done  in  accordance  with  the 
directions,)  it  follows  that  it  was  at  his  risk, 
and  could  not  impair  the  right  of  the  plain- 
tiff to  recover  for  the  amount  due  him  upon 
the  performance  of  his  contract.  *  *  * 
As  before  slated,  the  point  as  to  who  had  the 
title  is   not  deeisive.     It  may  be  admitted 
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that  the  phunlifE  retained  the  title  as  secu- 
rity for  the  debt,  and  yet  the  defendant  was 
liable  for  the  debt  in  a  proper  personal  ac- 
tion." It  seems  to  us  this  reasoning  is  per- 
fectly sound.  Practically,  it  was  ruled  that 
the  effect  of  the  order  C.  O.  D,  was  simply 
the  retention  of  the  seller's  lien,  and  that 
such  retention  of  lien  is  not  inconsistent 
with  a  right  of  recovery  for  the  price  of  the 
article,  though,  in  point  of  fact,  it  is  not  de- 
livered to  the  purchaser.  In  other  words, 
the  literal  state  of  the  title  is  not  decisive  of 
the  question  of  liability  of  the  purchaser,  and 
he  may  be  compelled  to  pay  for  the  article, 
though  he  never  received  it  into  his  actual 
possession.  The  chief  justice  propounds  the 
very  question  suggested,  heretofore,  of  a  re- 
fusal by  the  purchaser  to  accept  the  article, 
and  holds  that  his  liability  would  be  the 
same,  though  the  title  was  not  in  him. 

In  Hutchinson  on  Carriers,  at  section  389, 
the  writer  thus  states  the  position  and  duty 
of  the  carrier:  "The  carrier  who  accepts  the 
goods  with  such  instructions  [C.  O.  D.]  un- 
dertal?es  that  they  shall  not  be  delivered  un- 
less the  condition  of  payment  be  complied 
with,  and  becomes  the  agent  of  the  shipper 
of  the  goods  to  receive  such  payment.  He 
therefore  undertakes,  in  addition  to  his  duties 
as  carrier,  to  collect  for  the  consignor  the 
price  of  his  goods."  And  again,  in  section 
390:  "When  the  goods  are  so  received,  the 
carrier  is  held  to  a  strict  compliance  with 
such  instructions;  and,  if  the  goods  are  de- 
livered without  an  exaction  from  the  con- 
signee of  the  amount  which  the  carrier  is  in- 
structed to  collect,  he  becomes  liable  to  the 
consignor  for  it."  This  is  certainly  a  correct 
statement  of  the  position  and  lialiility  of  the 
carrier.  He  becomes  subject  to  an  added 
duty.— that  of  collection;  and,  if  he  fails  to 
perform  it,  he  is  liable  to  the  seller  for  the 
price  of  the  goods.  We  have  searched  in 
vain  for  any  text-writer's  statement,  or  any 
decision,  to  the  effect  that  in  such  case  no 
title  passes  to  the  purchaser.  We  feel  well 
assured  none  such  can  be  found.  But,  if 
this  be  so,  the  whole  theory  that  the  title 
does  not  pass  if  the  money  is  not  paid  falls, 
and  the  true  legal  status  of  the  parties  re- 
sults that  the  seller  has  a  remedy  for  the 
price  of  his  goods  against  tlie  carrier.  In 
other  words,  an  order  from  a  seller  to  a  car- 
rier to  collect  on  delivery,  accepted  by  the 
carrier,  creates  a  contract  between  the  seller 
and  the  carrier,  for  a  breach  of  which  by  the 
carrier  the  seller  may  recover  the  price  from 
him.  So  far  as  the  seller  and  purchaser  are 
concerned,  the  latter  is  liable,  whether  he 
takes  the  goods  from  the  carrier  or  not,  and 
the  order  itself  is  a  mere  provision  for  the 
retention  of  the  seller's  lien.  While,  if  the 
goods  are  not  delivered  to  the  purchaser  by 
the  carrier,  the  title  does  not  pass,  that  cir- 
cumstance does  not  affect  the  character  of  the 
transaction  as  a  sale;  and  the  right  of  the 
seller  to  recover  the  price  from  the  purchaser, 
if  he  refuse  to  take  them,  is  as  complete  as 
if  he  had  taken  them,  and  not  paid  for  them. 
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Thus  far  we  have  regarded  the  transactions 
between  the  parties  in  its  aspect  as  a  civil 
contract  only;  but,  when  viewed  in  its  as- 
pect as  the  source  of  a  criminal  prosecution, 
the  transaction  becomes  much  more  clear  of 
doubt.  It  is  manifest  that,  when  the  pur- 
chaser ordered  the  goods  to  be  sent  to  him 
C.  O.  D.,  he  constituted  the  carrier  his  agent, 
both  to  receive  the  goods  from  the  seller,  and 
to  transmit  the  price  to  the  seller.  When, 
therefore,  the  goods  were  delivered  to  the 
carrier  at  Pittsburgh  for  the  purpose  of  trans- 
portation, the  duty  of  the  seller  was  per- 
formed, as  we  have  already  seen,  so  far  as 
he  and  the  purchaser  were  concerned,  and  as 
between  them  the  transaction  was  complete. 
The  duty  of  transportation  devolved  upon 
the  carrier,  and  for  this  he  was,  in  one  sense, 
the  agent  of  the  seller,  as  well  as  of  the  pur- 
chaser; but,  as  it  was  to  be  at  the  expense 
of  the  purchaser,  the  delivery  to  the  carrier 
was  a  delivery  to  the  purchaser;  and  this 
was  ruled  in  Garbracht's  Case.  The  injunc- 
tion to  the  carrier  to  collect  the  money  on  de- 
livery imposed  an  additional  duty  on  the  car- 
rier, which  the  carrier  was,  of  course,  bound 
to  discharge.  This  arrangement  was  a  mat- 
ter of  convenience,  both  to  the  purchaser  and 
the  seller,  relative  to  the  payment  and  trans- 
mission of  the  price;  but  that  is  all.  To  con- 
vert this  entirely  innocent  and  purely  civil 
convention,  respecting  the  mode  of  collect- 
ing the  price  of  the  goods,  into  a  crime,  is, 
in  our  judgment,  a  grave  perversion  of  the 
criminal  law,  to  which  we  cannot  assent.  As 
a  matter  of  course,  there  is  an  utter  absence 
of  any  crioiinal  intent  in  the  case.  The  de- 
fendant had  a  license.  The  sale  was  made 
at  his  place  of  business,  and  both  the  sale 
and  delivery  were  completed  within  the  ter- 
ritory covered  by  tlie  license.  If,  now,  a 
criminal  character  is  to  be  given  to  the  trans- 
action, it  must  be  done  by  means  of  a  tech- 
nical inference  that  the  title  did  not  pass  un- 
til the  money  was  paid;  and  thus  that  the 
place  of  sale,  which  in  point  of  fact  was  in 
Allegheny  county,  was  changed  to  Mercer 
county,  where  no  sale  was  made.  Even 
granting  that,  in  order  to  conserve  the  ven- 
dor's lien,  such  a  technical  inference  would 
be  justified  for  the  purposes  of  a  civil  con- 
tract, it  by  no  means  follows  that  the  plain 
facts  of  the  case  must  be  clothed  with  a  crim- 
inal conspquence  on  that  account.  So  far  as 
the  criminal  law  is  concerned,  it  is  only  an 
actual  sale  without  license  that  is  prohibit- 
ed. But  there  was  no  such  sale,  because  all 
the  essential  facts  w'hich  constituted  the  sale 
transpired  in  Allegheny  county,  where  the 
defendant's  license  was  operative.  The  car- 
)-ier,  being  the  agent  of  the  purchaser  to  re- 
ceive the  goods,  does  receive  them  from  the 
seller  in  Allegheny  county,  and  the  delivery 
to  him  for  the  purpose  of  transportation  was 
a  delivery  to  the  purchaser.  This  is  the  le- 
gal, and  certainlv  the  common,  understand- 
ing of  a  sale.  The  statute,  being  criminal, 
must  be  strictly  construed;  and  only  those 
acts  which  are  plainly  within  its  meaning. 
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according  to  the  common  understanding  of 
men,  can  be  regarded  as  prohibited  criminal 
acts.  We  cannot  consider,  therefore,  that  a 
mere  undertaljing  on  the  part  of  the  carrier 
to  collect  the  price  of  the  goods  at  the  time 
of  his  delivery  to  the  purchaser,  though  the 
payment  of  the  price  be  a  condition  of  the 
delivery,  can  suffice  to  convert  the  seller's 
delivery  to  the  carrier  for  transportation  and 
collection  into  a  crime.  We  therefore  hold 
that  the  sales  made  by  the  defendant  upon 


orders,  C.  O.  D.,  received  from  the  purchasers 
were  not  in  violation  of  the  criminal  statute 
against  sales  ■without  license,  and  the  con- 
viction and  sentence  in  the  court  belovi'  must 
be  set  aside.  The  judgment  of  the  court  of 
quarter  sessions  is  reversed,  and  the  defend- 
ant is  discharged  from  his  recognizance  up- 
on this  indictment. 

Williams,  J.,  delivered  a  dissenting  opin- 
ion. 
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CJOMMONWEAI/TH,     to     TJse     of     ALLE- 
GHENY COUNTY  et  al.,  t.  MILLER. 

(18  Atl.  Rep.  938,  131  Pa.  St.  118.) 

Supreme  Court  of  Pennsylvania    Jan.  6,  1890. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Before  Pa-xson,  C.  J  ,  Steerett,  Green, 
Clark,  Williams,  McCollum  and  Mitch- 
ell, J  J. 

JoJm  8.  Ferguson,  for  appellant.  John 
Rebman,  Jr.,  and  William  Tost,  for  the  Com- 
monwealth. 

Clark,  J.  The  defendant  is  the  proprie- 
tor of  a  restaurant  in  the  city  of  Pittsburgh. 
His  business  consists,  in  part,  in  furnishing 
meals  to  transient  and  regular  patrons,  who 
pay  for  the  same  daily  or  by  the  meal,  accord- 
ing to  tlie  ordinary  usage  in  that  business. 
From  the  facts  set  forth  in  the  case  stated 
It  appears  that  on  the  31st  of  January,  1889, 
William  McRay  and  George  Spence  called  at 
this  restaurant  and  ordered  meals,  which  were 
served  to  them  in  the  usual  manner.  Among 
other  food  furnished  by  the  defendant  on  this 
occasion  was  a  small  quantity  of  what  ap- 
peared to  be  butter,  but  which  in  fact  was 
oleomargarine,  an  article  of  manufacture  and 
sale  which  is  prohibited  bv  the  act  of  May  21, 
1885,  P.  L.  22,  entitled  "A'n  act  for  the  protec- 
tion of  the  public  health,  and  to  prevent  adul- 
teration of  dairy  products,  and  fraud  in  the 
sale  thereof. "  P.  L.  22.  It  is  admitted  that 
this  oleomargarine  was  furnished  for  food,  as 
an  imitation  of  butter,  and  that  it  was  design- 
ed to  take  the  place  of  butter  in  the  meals  thus 
served.  McKay  and  Spence,  having  partaken 
of  the  food  served  to  them,  paid  each  50  cents 
for  their  meals,  "including  said  small  dish  of 
oleomargarine,"  which,  however,  for  some 
reason  they  did  not  eat,  but  carried  the  same 
away,  presumably  for  examination.  This 
suit  is  brought  to  recover  the  penalty  pro- 
vided in  the  third  section  of  the  act,  for  the 
manufacture  or  sale  of  the  prohibited  article, 
and  the  single  question  for  our  determination 
is  whether  or  not,  under  the  facts  stated, 
there  was  a  sale  of  the  oleomargarine,  with- 
in the  meaning  of  the  act  referred  to.  The 
purpose  of  the  act  is  expressed  in  the  title. 
It  is  to  prevent  the  adulteration  of  dairy 
products,  and  fraud  in  the  sale  thereof,  and 
to  protect  the  public  health.  It  is  plain 
that  the  exact  legislative  intent  was  to  pre- 
vent the  sale,  and  thereby  prevent  the  use  of 
these  adulterations  and  admixtures  as  arti- 
cles of  food.  It  was  the  use,  as  food,  and 
the  frauds  perpetrated  upon  the  public  in  the 
sale,  which  was  the  mischief  to  be  remedied; 
and  the  statute,  of  course,  must  be  construed 
with  reference  to  the  old  law,  the  mischief, 
and  the  remedy.  That  the  food  furnished  to 
McRay  and  Spence,  or  so  much  of  it  as  they 
saw  fit  to  appropriate,  was  sold  to  them,  can- 
not be  reasonably  questioned.  When  it  was 
set  before  them,  it  was  theirs  to  all  intents 


and  purposes,  to  eat  all,  or  a  part,  as  they 
chose,  subject  only  to  the  restaurateur's 
right  to  receive  the  price,  which  it  is  admit- 
ted was  promptly  paid.  They  might  not  eat 
all  of  the  article  set  before  them,  but  they 
had  an  undoubted  right  to  do  so;  and,  even 
assuming  that  the  meal  is  the  portion  of  food 
taken,  in  the  sense  stated,  the  transaction 
must  be  regarded  as  a  sale  wholly  within  the 
purport  and  meaning  of  the  statute.  It  is 
certain  that  the  oleomargarine  composed  a 
part  of  the  meal,  the  price  of  which  was  paid, 
and  was  embraced  in  the  transaction  as  an 
integral  part  thereof.  If  an  unlicensed  keep- 
er of  a  restaurant  may  set  before  his  guests 
a  bottle  of  wine  or  other  intoxicating  liquor, 
charging  a  regular  price  for  the  same,  with 
other  articles  of  food  furnished,  with  liberty 
to  take  much  or  little  of  the  liquor  as  the 
guest  may  choose,  or,  failing  to  drink  it  with 
his  meal,  permit  him  to  take  it  away  with 
him,  then  the  liquor  laws  of  the  common- 
wealth are  of  no  avail,  and  the  license  to  sell 
liquor  is  wholly  unnecessary.  When  the  liq- 
uor is  thus  furnished  and  paid  for,  it  is  in 
legal  effect  a  sale,  for  the  very  act  has  been 
done  which  it  is  the  policy  of  the  law  to  pre- 
vent, and  which  it  characterizes  as  a  crime, 
viz.,  furnishing  intoxicating  liquors  at  a 
price  which  is  paid.  So,  in  this  case,  the 
oleomargarine  was  furnished  to  the  person 
named  as  food,  and  the  price  was  paid.  As 
the  learned  judge  of  the  court  below  well 
said,  it  was  not  given  away,  and  the  fact 
that  it  was  not  sold  separately,  but  with  oth- 
er articles,  for  a  gross  sum,  would  not  make 
it  less  a  sale.  It  therefore  comes  within  the 
letter  of  the  law,  and  it  is  also  within  its 
spirit.  If  the  use  of  such  articles  is  injuri- 
ous, it  would  seem  to  be  especially  within 
the  spirit  of  the  act  to  prohibit  public  cater- 
ers from  selling  them  to  their  guests  as  part 
of  an  ordinary  meal.  Penal  statutes  are  to  be 
strictly  construed,  but  both  the  letter  and  the 
spirit  of  the  act  of  1885  cover  this  case,  and 
we  think  the  judgment  was  properly  entered. 
Judgment  affirmed. 

Paxson,  C.  J.,  {dissenting.)  lam  unwill- 
ing to  be  held  responsible  for  this  judgment, 
and  therefore  dissent.  I  am"  opposed  to  ex- 
tending penal  laws  beyond  their  plain  and 
obvious  meaning.  I  am  of  opinion  that  the 
act  of  21st  May,  1885,  (P.  L.  22,)  prohibiting 
the  sale  of  the  article  of  food  known  as  "oleo- 
margarine," was  intended  to  apply  only  to 
dealers,  or  persons  engaged  in  the  sale  there- 
of in  the  line  of  their  business.  When  the 
legislature  used  the  word  "sale,"  it  is  fair  to 
assume  that  it  was  employed  in  the  sense  in 
which  it  is  popularly  understood.  If  it  was 
the  intention  not  only  to  prohibit  sales  of 
oleomargarine,  but  also  its  use  as  an  article 
of  food,  or  in  the  preparation  of  food,  by  pro- 
prietors of  eating-houses,  restaurants,  and 
hotels,  it  was  easy  to  have  said  so  in  express 
terms.  As  the  act  stands,  there  is  nothing 
to  warn  the  defendant  that  he  violated  it  by 
placing  oleomargarine  on  his  table  as  an  ar- 
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tide  of  food.  I  am  unable  to  see  how  the 
legal  or  the  popular  meaning  of  the  word 
"sale"  will  support  this  judgment.  A  sale 
is  the  transfer  of  the  title  to  property  at  an 
agreed  price.  Story,  Sales,  §  1;  Oreveling  v. 
Wood,  95  Pa.  St.  152.  I  find  nothing  in  the 
facts,  as  set  forth  in  the  case  stated,  to  justify 
the  conclusion  that  there  was  a  sale  of  the 
oleomargarine.  The  two  individuals  referred 
to  entered  the  defendant's  place  of  business, 
and  ordered  a  meal.  It  was  furnished,  but 
oleomargarine  formed  no  part  of  it.  It  is 
true,  there  was  some  of  that  article  on  the 
table.  They  might  have  partaken  of  it,  but 
they  did  not.  When  they  left  they  carried 
the  oleomargarine  away  with  tliem.  This, 
in  my  opinion,  they  had  no  right  to  do.  A 
guest  at  a  hotel  may  satisfy  his  appetite 
when  he  goes  to  the  table.  He  may  partake 
of  anything  that  is  placed  before  him,  but, 
after  filling  his  stomach,  he  may  not  also  fill 
his  pockets,  and  carry  away  the  food  he  can- 


not eat.  This  I  understand  to  be  the  rule  as 
applicable  to  hotels  and  eating-houses  in  this 
country,  and  if  there  is  anything  in  this  case 
to  take  it  out  of  its  operation  it  does  not  ap- 
pear in  the  case  stated.  The  illustration  of 
the  bottle  of  wine,  referred  to  in  the  opinion 
of  the  court,  does  not  appear  to  me  a  happy 
one.  Surely,  if  the  proprietor  of  a  hotel 
places  a  bottle  of  wine  before  his  guests,  who 
do  not  partake  thereof,  it  cannot  be  said 
that  it  is  a  sale  of  the  wine,  nor  has  the  guest 
the  right  to  carry  it  away.  He  might  as  well 
carry  off  the  table  furniture.  It  is  quite  pos- 
sible, under  our  construction  of  the  act  of 
1885,  (see  Powell  v.  Com.,  114  Pa.  St.  265,  7 
Atl.  Rep.  913,)  the  legislature  may  have  the 
power  to  prohibit  the  use  of  oleomargarine 
as  an  article  of  food  in  hotels  and  eating- 
houses,  and  punish  a  landlord  who  places  it 
before  his  guests;  but  this  has  not  yet  been 
done,  and  I  would  not  extend  a  highly  penal 
law  by  implication. 
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(15  Mass.  319.) 

Supreme  Judicial  Court  of  Massachusetts.    Es- 
sex.   Nov.  Term,  1818. 

This  -was  an  action  of  tlie  case  in  as- 
sumpsit, alleging  tliat  the  defendant  un- 
devtoolt  to  sell  and  deliver  to  the  plaintiff 
eighty-nine  casks  of  lime  of  good  quality  ; 
but  in  fact  delivered  him  eighty -nine  casks 
of  lime  of  little  value,  not  merchantable. 
There  was  a  second  count  much  like  the 
first;  and  a  third  count  for  uioney  had 
and  received.  Trial  on  the  general  issue, 
before  Putnam  J.  at  the  sittings  here  after 
the  last  November  term.— The  plaintiff 
produced  the  defendant'.s  l)ill  of  parcels  of 
89  caskg  of  lime  to  the  plaintiff  at  lOs. 
amounting  to  148  dollars  33  cents.  It  was 
proved  that  thecasks  were  branded  by  one 
D.  Jeuks,  Jr.,  an  inspector  of  lime.'  and 
there  was  satisfactory  evidence  that  the 
contents  of  the  casks  were  of  no  value, 
being  a  mixture  of  sand  and  stones,  and 
wholly  unfit  for  use  as  lime. 

It  was  admitted  by  the  plaintiff,  that  he 
had  sold  and  charged  to  his  customers 
about  thirty  casks,  which  had  not  been 
paid  for,  except  two  which  were  sold  and 
paid  for  at  two  dollars  per  cask,  the 
plaintiff  and  his  customers  then  suppos- 
ing the  casks  to  contain  good  lime. 

There  was  no  evidence  of  a  special  war- 
ranty of  the  defendant  that  the  lime  was 
good  :  nor  any  evidence  that  he  knew  it 
was  bad.  The  defendant  was  master  of  a 
coasting  vessel,  and  had  received  the 
casks  of  one  G.  Sevey  at  Thomastown,  to 
carry  on  freight  to  Bcston  and  to  sell  on 
Sevey's  account.  It  did  not  appear  how 
ever  that  the  defendant  disclosed  his  prin- 
cipal to  the  plaintiff :  nor  had  this  latter 
returned  the  casks,  which  he  had  not  sold 
as  aforesaid. 

The  judge  instructed  the  jury,  that  if 
from  the  evidence  they  believed  the  de- 
fendant had  not  practised  any  fraud,  they 
must  find  a  verdict  for  him  upon  the  two 
first  counts;  because  the  delivery  of  the 
ca.sks  with  the  inspector's  brand,  together 
with  a  bill 'of  the  .same,  did  not  amount 
to  a  warranty  of  the  contents,  of  which 
the  defendant  might  beignorant :— that  to 
charge  him  upon  those  counts,  they  must 
find  fraud  or  warranty  on  his  part.  But 
that  in  respect  to  the  count  for  money 
had  and  received,  it  was  recoverable, 
where  the  money  had  been  received  by  the 


defendant  by  mistake,  or  where  the  con- 
sideration had  failed,  although  no  fraud 
had  been  practised  by  him:  and  if  they 
should  believe,  fr(mi  the  evidence,  that  the 
plaintiff  intended  to  buy,  and  the  defend- 
ant to  sell,  89  casks  of  lime,  and  not  89 
casks  without  lime;  and  that  the  casks, 
which  he  delivered  did  not  contain  lime 
but  stones  and  stuff  of  no  value;  that  the 
consideration  of  the  contract  had  failed, 
although  the  defendant  had  no  bad  inten- 
tions; and  the  plaintiff  might  recover  the 
money  he  had  paid  upon  the  contract, 
and  consider  it  as  rescinded,  notwith- 
standing he  had  not  redelivered  the  casks 
before  he  brought  his  action,  he  being  ac- 
countable to  the  defendant  for  the  same. 
The  jury  found  a  verdict  for  the  defend- 
ant upon  the  two  first  counts,  and  for  the 
plaintiff  upon  the  money  count;  on  the 
ground  above  stated  by  the  judge.  And 
if  upon  the  facts,  the  plaintiff  was  enti- 
tled, in  the  opinion  of  thecourt.to  recover 
upon  either  of  the  counts,  judgment  was 
to  be  entered  upon  the  verdict:  otherwise 
it  was  to  he  set  aside,  and  the  plaintiff  to 
become  nonsuit. 

Cummings,  tor  plaintiff.  Phinney,  for 
defendant. 

PER  CURIAM.  The  evidence  reported 
will  not  maintain  the  action  on  either  of 
the  two  first  counts.  There  was  no  ex- 
press warranty  respecting  the  quality  of 
the  article. — Neither  can  the  plaintiff  re- 
cover on  his  count  for  money  had  and  re- 
ceived. If  he  would  have  rescinded  the 
contract,  and  so  have  entitled  himself  to 
a  return  of  the  money  paid;  it  w^as  neces- 
sary that  he  put  the  defendant  in  thesame 
situation  he  was  in  before  the  delivery  of 
the  article.  This  was  settled  in  the  case 
of  Kimball  vs.  Cunningham,  4  Mass.  50i!, 
and  although  the  principal  subject  of  the 
contract  in  the  present  case  ma.v  be  pre- 
sumed, from  the  evidence  reported,  to 
have  been  absolutely  of  no  value,  and  so 
the  returning  of  it  would  have  been  but 
an  idle  act;  yet  the  casks  were  of  some 
value,  and  should  have  been  restored,  if 
the  plaintiff  would  treat  the  sale  as  a 
nullity,  and  demand  his  money,  as  paid 
without  consideration. 

We  think,  however,  that  an  action  may 
be  framed,  in  which  the  plaintiff  may  re- 
cover, on  the  evidence  reported.  He  ma.y 
therefore  file  a  new  declaration,  on  which 
atrial  may  be  had:  but  he  cannot  have 
his  costs  arising  prior  to  the  present  time. 
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COOKE  V.  MILLARD. 

(65  N.  Y.  352.) 

Commission   of  Appeals  of  New  York.     1875. 

Action  to  recover  the  price  of  certain  lum- 
ber sold  and  delivered.  Tlie  referee  found 
that  plaintiffs  were  copartners  and  whole- 
sale lumber  merchants,  and  proprietors  of 
a  planinjji-mill,  at  Whitehall,  N.  Y.,  and 
defendants  were  partners  and  lumber  mer- 
chants, at  New  Haml)urgh,  on  the  Hud- 
son. The  course  of  business  is,  that  the 
lumber  is  shipped  from  AVhitehall  by  canal 
to  Troy,  and  thenco  to  New  Hamburgh 
by  the  Hudson  river.  On  the  5th  day  of 
Sept.,  1865,  the  defendants  desiring  to  pur- 
chase certain  kindaof  lumber,  were  shown 
by  the  plaintiff  the  lumber  then  in  thpir 
yard  at  Whitehall.  This  was  of  the  de- 
sired quality,  but  needed  to  bedressed  and 
cut  into  the  different  sizes  which  they 
wished.  There  was  much  more  lumber 
in  the  yard  shown  to  the  defendants  than 
was  requisite  for  their  purposes.  The  de- 
fendants tliereupon  orally  gave  to  the 
plaintiffs  an  order  for  certain  quantities 
and  sizes  of  lumber,  at  specifiod  prices, 
amounting  in  the  whole  to  $918.22.  A 
memorandum  of  the  order  so  agreed  to 
was  made  by  the  plaintiffs,  but  was  not 
subscribed  by  any  one.  No  particular 
lumber  was  selected  or  set  apart  to  fill 
the  order,  nor  was  any  part  of  it  then  in 
condition  to  be  accepted  or  delivered. 
The  defendants  told  the  plaintiffs  that 
Percival,  a  forwarder  at  Whitehall,  would 
send  a  boat  to  take  the  lumber,  when  no- 
tified that  it  was  ready  to  be  delivered. 
Percival,  during  the  same  season,  and 
prior  to  Sept.  5,  had  taken  up  a  hoat  for 
the  defendants,  and  shipped  a  part  of  a 
load  of  lumber  from  the  plaintiffs'  dock, 
making  up  the  residue  from  his  own  yard. 
He  had  frequently  shipped  lumber  for  the 
defendants.  By  the  course  of  trade,  a 
boat  could  not  be  obtained  to  carry  a 
part  of  a  load  of  lumber  from  Whitehall 
to  New  Hamburgh,  except  for  the  price  of 
a  full  load.  To  avoid  paying  such  full 
price,  arrangements  had  to  be  made  to  fill 
out  the  load.  The  defendants  knew  of 
this  when  they  made  the  order  of  Sept.  5. 
The  order  only  amounted  to  one-half  a 
boat-load.  Percival  then  had  a  pile  of 
lumber  (seventeen  thousand  six  hundred 
and  sevent3--one  feet  of  culls)  to  ship  to 
the  defendants,  which  was  no  part  of  the 
lumber  to  be  dressed  by  plaintiffs.  The 
lumber  ordered  on  Sept.  5  was  to  be  taken 
from  the  lots  examined  by  the  defendants, 
and  the  lumber  dressed  and  piled  on  the 
plaintiffs'  dock,  was  all  taken  from  the 
lumber  shown.  After  the  oral  order  de- 
fendants went  into  the  lumberyard  with 
the  plaintiffs'  foreman.  Martin,  and  point- 
ed out  to  him  someof  the  piles  from  which 
they  desired  the  lumber  to  be  manufac- 
tured, and  directed  plaintiffs  to  put  the 
lumber,  when  ready,  on  plaintiffs'  dock 
and  to  notify  Percival;  and  told  plaintiffs 
that  when  this  was  done,  Percival,  who 
was  also  a  lumber  dealer,  would  take  up 
a  boat  and  ship  the  lumber, and  make  out 
the   lop.d   from    his   yard.      Subsequently, 


the  15th  of  Sept.,  the  lumber  having  been 
prepared  and  dressed,  according  to  the 
oral  agreement,  it  was  piled  upon  the 
dock  of  the  plaintiffs  at  Whitehall,  along 
the  front  of  the  planing-mill,  and  was,  on 
the  16th  of  that  month,  measured  by 
plaintiffs,  and  was  in  all  respects  ready  for 
delivery  by  them,  according  to  the  oral 
agreement. 

The  plaintiffs,  on  the  same  day,  gave 
notice  to  Percival  that  the  lumber  was 
ready  for  delivery,  and  requested  him  to 
send  a  boat  and  take  it  away.  Percival 
had  not  been  notified  that  he  was  to  ship 
the  lumber,  and  paid  no  attention  to  the 
notice  given  him  by  plaintiffs.  On  the 
other  hand,  the  plaintiffsdid  not  ascertain 
that  Percival  did  not  know  of  the  arrange- 
ment, which  the  defendantshad  told  them 
they  would  make  with  Percival  as  to  ship- 
ping the  lumber,  until  after  the  fire  here- 
inafter mentioned.  On  the  next  day,  Sun- 
day, the  lumber  being  still  on  the  dock,  as 
it  was  at  the  time  Percival  was  notified, 
was  consumed  by  an  accidental  fire,  with 
the  planlng-niill  and  much  other  property. 
Judgment  for  defendant. 

Martin  W.  Cooke,  for  appellants. 
Thompson  &  Weeks,  for  respondents. 

DWIGHT,  C.  No  excef>tion8  were  taken 
in  this  cause,  except  to  the  conclusions  of 
law  derived  by  the  referee  from  the  facts 
as  found  in  the  report.  There  are  but  two 
questions  to  be  considered:  One  is, 
whether  the  contract  is  within  the  statute 
of  frauds;  the  other  Is,  if  it  t)e  held  that  it 
I  is  within  the  statute,  were  the  acts,  done 
by  the  parties,  sufHcient  to  comply  with 
its  terms,  so  as  to  make  the  contract  en- 
forceable in  a  court  of  justice? 

In  order  to  determine  whether  the  con- 
tract is  within  the  statute, it  is  important 
briefly  to  state  the  exact  acts  which  the 
plaintiffs  were  to  perform. 

The  contract  was  plainly  executory  in 
its  nature.  There  were  no  specific  articles 
upon  which  the  minds  of  the  buyer  and 
seller  met,  so  that  it  could  be  atfirmed 
that  a  title  passed  at  the  time  of  the  con- 
tract. The  seller  was  to  select,  from  the 
mass  of  lumber  in  his  yard,  certain  por- 
tions that  would  comply  with  the  l>uyer'8 
order.  The  purposes  of  the  parties  could 
not  even  be  accomplished  by  the  process  of 
selection.  The  lumber  must  be  put  in  a 
condition  to  answer  the  order.  It  must 
be  dressed  and  cut  into  required  sizes. 
The  contract  called  for  distinct  parcels  of 
surface  pine  boards,  clapboards  and 
matched  ceiling.  Part  of  the  lumber  was 
surfaced,  and  a  portion  of  it  still  in  the 
rough.  The  clapboards  were  manufac- 
tured from  stuff  one  and  a  quarter-inch 
thick.  It  had  to  be  split,  surfaced  and 
rabbeted.  The  order  for  the  various  items 
was  a  single  one,  there  being  fifteen  thou- 
sand four  hundred  and  forty-one  feet  of 
the  surface  pine,  ten  thousand  one  hun- 
dred and  forty-four  feet  of  clapboards, 
andeightthousand  feetof  matched  ceiling. 
The  surface  boards  and  the  ceiling  were  in 
existence,  and  only  needed  dressing  to 
comply  with  the  order.  'Whether  the 
clapboards  can  be  deemed  to  have  been  in 
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existence  may  be  more  doubtJiil.  If  a 
part  of  the  ordef  is  within  tlie  statute  oJ 
fraufls,  and  a  portion  of  it  without  it,  tlie 
whole  traiiKMction  n.ust  be  deemed  to  be 
within  it,  as  an  entire  contract  cannot,  ia 
this  case,  he  divided  or  apportioned. 
€ool<o  V.  Tombs,  2  Anat.  420;  Chater  v. 
Beckett,  7  T.  K.  201;  .Mcchelen  v.  Wallace, 
7  A.  &  E.  41);  Thomas  v.  Williams,  1(1  B. 
&  C.  004;  Loomis  v.  NVwhall,  1.')  Tick.  15J. 
I  think  It  clear  that  the  contract  was  In 
its  nature  entire.  It  was  in  evidence  that 
the  intention  was  to  buy  enouKli,  in  con- 
nection with  what  Pei'cival  liad  on  hand, 
to  make  up  a  boat-load.  This  could  only 
be  accomplished  by  usiuR  the  entire 
amount  of  the  order.  Accordingly  even  if 
the  contract  for  the  clapboards  was  not 
a  sale,  it  cannot  be  separated  from  the 
rest  oJ  the  order,  and  the  cases  above  cited 
are  applicable. 

The  question  is  thus  reduced  to  the  fol- 
lowing propcjaition:  Is  a  contract  which 
is,  in  form,  one  of  sale  of  lumber  then  in 
existence  for  a  fixed  price,  where  the  seller 
agrees  to  put  it  into  a  state  of  fitness  to 
fill  the  order  of  the  purchaser,  liis  work 
being  included  in  the  price,  in  fact  a  con- 
tract for  work  and  labor  and  not  one  of 
sale,  and  accordmgly  not  within  the  stat- 
ute of  frauds? 

The  New  York  statute  is  made  applica- 
ble to  the  "sale  of  any  goods,  chattels  or 
things  in  action,"  for  the  price  of  .|5()  or 
more.  The  words  "goods  and  chattels" 
are,  literally  taken,  probably  more  com- 
prehen.sive  than  the  expressions  in  the 
English  statute,  "goods,  wares  and  mer- 
chandise." It  will  be  assumed  however 
in  this  discussion,  tliat  they  are  equiva- 
lent. 

There  are  at  least  three  distinct  views 
as  to  the  meaning  of  the  words  in  the 
statute.  These  may  be  called,  for  the 
sake  of  convenience,  the  English,  the  Mas- 
sachusetts and  the  New  York  rules,  as 
representing  the  decisions  in  the  respective 
courts. 

The  English  rule  lays  especial  stress  up- 
on the  point,  wliether  the  articles  bar- 
gained for  can  be  regarded  as  goods  capa- 
ble of  sale  b.v  the  prcjfessed  seller  at  the 
time  of  delivery,  without  any  reference  to 
the  inquiry  whether  they  were  in  existence 
at  the  time  of  the  contract  or  not.  If  a 
manufacturer  is  to  produce  an  article 
which  at  the  time  of  the  deliveiy  could  be 
the  subject  of  sale  by  him,  the  case  is 
within  the  statute  ol  frauds.  The  rule 
excludes  all  cases  where  work  is  done  up- 
on the  goods  of  another,  or  even  materials 
8upi)lied  or  added  to  the  goods  of  an- 
other. Thus  if  a  caniageinaker  should 
reiiair  my  carriage,  both  furnishing  labor 
and  supplying  materials,  it  would  be  a 
contract  for  work  and  labor,  as  the  whole 
result  of  his  effvirts  would  not  produce  a 
chattel  which  conld  be  the  subject  of  side 
by  him.  If  on  the  other  hand,  by  the  con- 
tract he  lays  out  work  or  materials,  or 
both,  so  as  to  produce  a  chattel  which  lie 
could  sell  to  me,  the  contract  is  within  the 
statute.  This  conclusion  has  been  reached 
only  after  great  discussion  and  much  fluc- 
tuation of  opinion,  but  must  now  be  re- 
garded as  settled.     The  leading  case  upon 


this  point  is  Lee  v.  (Jriffin,  I  Best  &  Smith, 
272;  I5enj.  Sales,  77.  The  action  was  there 
brought  by  a  dentist  to  recover  £21  sterl- 
ing for  two  sets  of  artificial  teeth,  made 
for  a  deceased  lady  of  whose  estate  the 
defendant  was  executt)r.  The  court  held 
this  to  be  the  sale  of  a  chattel  within  the 
statute  of  frauds.  Blackburn,  J.,  stated 
the  principle  of  the  decision  in  a  clear 
manner:  " If  the  contract  be  such  that  it 
will  result  in  the  sale  of  a  chattel,  then  it 
constitutes  a  sale,  hut  if  the  work  ami 
labor  be  bestowed  in  such  a  manner  as 
that  the  result  would  not  be  an.v  thing 
which  could  properly  be  said  to  be  the 
subject  of  sale,  the  action  is  for  work  and 
labor." 

The  Massachusetts  rule,  as  applicable  to 
goods  manufactured  or  modified  after  the 
bargain  for  them  is  made,  mainly  regard.f 
the  point  whether  the  products  can,  at  the 
time  stipulated  for  delivery,  be  regarded 
as  "goods,  wares  and  merchandise,"  in 
the  sense  of  being  generally  marketable 
commodities  made  by  the  manufacturer. 
In  that  respect  it  agrees  with  the  English 
rule.  The  test  is  not  the  non-existence  of 
the  commodity  at  the  time  of  the  bar- 
gain. It  is  rather  whether  the  manufac- 
turer produces  the  article  in  the  general 
course  of  his  business  or  as  the  result  of 
a  special  order.  tJoddard  v.  Binney,  Il.i 
Mass.  450,  1,5  Am.  Kep.  112.  In  this  very 
recent  case,  the  result  of  their  decisions  is 
stated  iu  the  following  terms:  "A  con- 
tract for  the  sale  of  articles  then  existing, 
or  such  as  the  vendor  in  the  ordinary 
course  of  his  business  manufactures  or 
procui'es  for  the  general  market,  whether 
on  hand  at  the  time  or  not,  is  a  contract 
for  the  sale  of  goods  to  which  the  statute 
applies.  But  on  the  other  hand,  if  the 
goods  are  to  be  manufactured  especially  for 
the  purchaser  and  upon  his  special  order, 
and  not  for  the  general  market,  the  case  is 
not  within  the  statute.  "  Under  this  rule 
it  was  held  in  (Jardner  v.  Joy,  9  Mete.  177, 
that  a  contract  to  buy  a  certain  number 
of  boxes  of  candles  at  a  fixed  price  per 
pound,  which  the  vendor  said  he  would 
manufacture  and  deliver  in  about  three 
months,  was  held  to  be  a  contract  of  sale. 
On  the  other  hand  in  Goddard  v.  Binney, 
supra,  the  contract  with  a  carriage  manu- 
facturer was  that  he  should  make  a 
buLjgy  for  the  person  ordering  it,  that  the 
color  of  the  lining  should  he  drab,  and  the 
outside  seat  of  cane,  and  have  on  it  the 
monogram  and  initials  of  the  party  for 
whom  it  was  made.  This  was  held  not 
to  be  a  contract  of  sale  within  the  statute. 
See  als(»  Mixer  v.  Howartli,  21  Pick.  205, 
32  Am.  Dec.  256;  Lamb  v.  Crafts,  12  Mete. 
8.5?!,  S|)encer  v.  Cone,  1  id.  283. 

The  New  York  rule  is  still  different.  It 
is  held  here  by  a  bmg  course  of  decisions 
that  an  agreeement  for  the  sale  of  an.y 
commodity  not  in  existence  at  the  time, 
but  which  the  vendor  is  to  manufacture 
or  put  in  a  condition  to  be  delivered,  such 
as  flour  from  wheat  not  yet  ground,  or 
nails  to  be  made  from  iron  belonging  to 
the  manufacturer, is  notacontract  of  sale. 
The  New  York  rule  lays  stress  on  the 
word  "sale."  There  must  be  a  sale  at 
the  time  the  contract  is  made.    The  latest 
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aiif]  most  authoritative  expression  of  tlie 
rule  is  found  in  a  recent  chkb  in  this  court. 
Parsons  v.  Loucks,  4N  N.  Y.  17,  19,  S  Am. 
Rei>.  ."il7.  Tlie  contrast  between  Parsons 
V.  Loucks,  in  this  state,  on  the  one  liand, 
and  Lee  v.  Griffin,  supra,  in  England,  on 
tlie  other,  is  that  in  the  former  case  the 
word  sale  refers  to  the  time  of  entering 
into  the  contract,  whild  in  the  latter,  ref- 
erence is  had  to  the  time  of  delivery,  as 
contemplated  by  tlie  parties.  If  at  that 
time  it  is  a  chattel  it  is  enough,  according 
to  the  English  rule.  Other  cases  in  this 
state  agreemg  with  Pardons  v.  Louclis 
are  Crookshank  v.  Burrell,  18  Johns.  5S, 
9  Am.  Dec.  187;  Sewall  v.  Fitch.  8  Cow. 
21^;  Robertson  v.  Vaughn,  5  Sandf.  1; 
Parker  v  Schenck,  28  Barb.  Sr*.  These 
cases  are  based  on  certam  ol.-;!  decisions  in 
England,  sucli  as  Towers  v.  Osborne,  1 
Strang.^,  50o,  and  Clayton  v.  .Andrews,  4 
Burr.  2101,  wiiich  have  been  wholly  dis- 
carded in  that  country. 

The  case  at  bar  does  not  fall  within  the 
rule  in  Parsons  v.  Loucks.  The  facts  of 
that  case  were  thata  manufacturer  agreed 
to  make  for  the  other  party  to  tlie  con- 
tract, two  tons  of  hook  paper.  The  paper 
was  not  in  existence,  and  so  far  as  ap- 
pears, not  even  the  rags,  "except  so  far  as 
KUch  existence  may  be  argued  from  tlie 
fact  that  matter  is  indestructible."  So  in 
Sewall  V.  Fitch,  supra,  the  nails  which 
were  the  subject  of  the  contract  were  not 
then  wrought  out,  but  were  to  be  made 
and  delivered  at  a  future  day. 

Nothing  of  thi.s  kind  is  found  in  the  pres- 
ent case.  The  lumber,  with  the  possible 
excel) tion  of  the  clapboards,  was  all  in 
existence  when  the  contract  was  made. 
It  only  needed  to  be  prepared  for  the  i)ui- 
chaser — dressed  and  put  in  a  condition  to 
fill  his  order.  The  court  accordingly  is 
■  uot  hampered  in  the  disposition  of  this 
cause  by  authority,  but  may  proceed  upon 
principle. 

Were  this  subject  now  open  to  full  dis- 
cussion upon  principle,  no  more  conven- 
ient and  easily  uuderstood  rule  could  be 
adopted  than  that  enunciated  in  Lee  v. 
Griffin.  It  is  at  once  so  philosopliical  and 
so  readily  comprehensible,  that  it  is  a 
matter  of  surprise  that  it  should  have 
been  lirst  announced  at  so  late  a  stage  in 
the  discussion  of  tlie  statute.  It  is  too  late 
to  adopt  it  in  full  in  this  state.  So  far  as 
authoritative  dccisioiis  have  gone,  they 
must  be  respected,  even  at  the  expense  of 
sound  principle.  The  court  however  in 
view  of  the  present  state  of  the  law, 
should  plant  itself,  so  far  as  it  is  not  pre- 
cluded from  doing  so  by  autiiority.  upon 
some  clearly  intelligible  ground,  and  intro- 
duce no  more  nice  and  perplexing  distinc- 
ti<ji;s  1  think  that  the  true  rule  to  be 
applied  in  this  state,  is  that  when  the 
cliattel  is  in  existence, so  as  not  to  be  gov- 
erned by  Parsons  v.  Loucks,  supra,  the 
contract  sliould  be  deemed  to  he  one  of 
sale,  even  though  it  may  have  been  or- 
dered from  a  seller  wlio  i«  to  do  some 
work  upon  it;  to  adapt  it  to  the  uses  of 
the  purchaser.  Such  a  rule  makes  but  a 
single  distinction,  and  that  is  between  ex- 
isting and  non-existing  chattels.  There 
will  still  be  border  cases  where  it  will   be 


difficult  to  draw  the  line,  and  to  discover 
whether  tlie  chattels  are  in  existence  or 
not.  The  mass  of  the  cases  will  however 
readily  be  classified.  If,  on  fartlier  discus- 
sion, the  rule  in  Lee  v.  Grilfin  should  be 
found  most  de^sirable  as  applicable  to  both 
kindsof  transactions,  a  proper  case  will  bo 
presented  fcr  the  consideration  of  the  leg- 
islature. 

The  view  that  this  case  is  one  of  sale  is 
sustained  by  Smith  v.  Central  K.  Co.,  4 
Keyes,  180,  end.  by  Downs  v.  Ross,  23 
Wend.  270 

In  the  first  of  these  cases  there  was  a 
contract  for  the  sale  and  delivery  of  a 
quantity  of  wood,  to  be  cnt  from  trees 
standing  on  the  plaintiff's  land.  The 
court  held  tliat  it  could  not  be  treated  as 
aa  agreement  for  work  and  labor  in  man- 
ufacturing fire-wood  out  of  standing  trees. 
The  cases  already  cited  were  distinguish- 
ed in  the  fact  that  no  change  in  the  thing 
sold  and  to  be  delivered  was  contemplat- 
ed, and  that  the  transaction  could  be  re- 
garded as  o  sale  in  perfect  consistency 
with  the  cases  which  hold  that  where  the 
substance  of  the  contract  consists  in  the 
actof  converting  materials  intoa  new  and 
wholly  different  artcle,  it  is  an  agreement 
for  work  and  labor.  It  was  further  con- 
sidered that  the  case  of  Towers  v.  Os- 
borne, 1  Strange,  .50*),  where  an  agreement 
for  the  manufacture  of  a  chariot  was  a 
contract  for  work  and  labor,  was  extreme 
in  itsnature,  and  was  not  to  be  carried  any 
further.  Page  200.  The  cases  of  Garbutt 
V.  Watson.  5  B.  &  Aid.  613,  and  Smith  v. 
Surman,  9  B.  &  C.  .^Gl,  were  cited  with  ap- 
proval. In  Garbult  v  Watson  a  sale  of 
flour  by  a  miller  was  held  within  the  stat- 
ute, although  not  ground  when  the  bar- 
gain was  made. 

In  Downs  v.  Ross  there  was  a  contract 
for  thesaleof  seven  hundred  and  fifty  bush- 
els of  wheat,  two  hundred  and  fifty  of  the 
quantit.v  being  in  a  granary,  and  the  res- 
idue unthreshed,  but  which  the  vendor 
agreed  to  get  ready  and  deliver.  The 
court  held  the  contract  to  be  within  the 
statute  of  frauds,  notwithstanding  that 
the  act  of  threshing  was  to  lie  done  by 
the  vendor.  The  rule  that  governed  the 
court  was  that  if  the  thing  sold  exist  at 
the  time  in  solido,  the  mere  fact  that 
something  remains  to  be  done  to  put  it  in 
a  marketable  condition  will  not  take  the 
contract  out  of  the  operation  of  the  stat- 
ute. Page  272.  Tliis  proposition  is  in 
marked  contrast  to  the  view  expressed  by 
Cowen,  J.,  in  a  dissenting  opinion.  His 
theory  was  that  where  the  atticle  which 
forms  the  subject  of  sale  is  understood 
by  the  parties  to  be  defective  in  any  par- 
ticLilHr  which  demands  the  finishing  labor 
of  the  vendor  in  order  to  satisfy  the  bar- 
gain, it  is  a  contract  for  work  and  labor, 
and  not  of  sale.  The  two  theories  (where 
the  goods  exist  at  the  time  of  sale]  ha  ve 
nowhere  been  more  tersely  and  distinctly 
stated  than  in  the  conflicting  opinions  of 
Bronson  and  Cowen,  .!.!., in  this  case.  See 
also   Couitright    v.  Stewart,  19  Barb.  455. 

The  fallacy  in  the  proposition  of  Cowen, 
J.,  is  in  assuming  that  there  is  any  "  work 
and  labor"  done  for  the  vendee.  All  the 
work  and   labor  is  done   on   the  vendor's 
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property  to  put  it  in  a  coiiflition  to  enable 
him  to  sell  it.  His  corapensation  for  it  is 
found  in  the  price  of  the  goods  sold.  It  is 
a  juKSle  of  words  to  call  this  "a  mixed 
contract  of  sale  and  work  and  labor." 
When  the  goods  leave  the  vendor's  hands 
and  ijass  over  to  the  vendee  the.v  pass  as 
chattels  under  an  executed  contract  of 
sale.  While  any  thing  remained  to  be 
done  the  contract  was  executory  There 
is  abundance  of  authority  for  maintaining 
that  a  contract  in  its  origin  executory 
may,  by  the  performance  of  acts  under  its 
terms,  l)y  one  of  the  parties,  become  in 
the  end  executed.  Rohde  v.  Thwaites, 
6  B.  &  ('.  oSS;  Benj.  Sales,  chap.  5,  and 
cases  cited. 

ThecMsc  of  Donovan  v.  Willson,  2i;  Barb. 
138,  and  Parker  v.  Schenck,  'J8  id.  38,  are 
to  tie  upheld  as  Jalliug  within  the  principle 
of  Parsons  v.  Loucks,  supra.  Both  of 
these  cases  concerned  articles  not  in  exist- 
ence, but  to  be  produced  bv  the  manufac- 
turer; in  the  one  cose  beer  was  to  be  man- 
ufactured, and  in  the  other  a  brass  pump. 
So  in  Passaic  Mannf.  Co.  v.  Hoffman,  3 
iJaly,  J'.t.'i,  the  contract  was  for  the  man- 
ufacture and  delivery  of  fifty  warps. 
None  of  these  were  in  existence  when  the 
order  was  received.  While  the  case  ap- 
pears to  fall  within  the  rule  of  Parsons  v. 
Loucks,  the  eminent  judge  who  wrote  an 
elaborate  opinion  ex]jressing  the  views  of 
the  court  would  seem  to  rel.v  ui)on  the 
Massachusetts  rule  rather  than  our  own 
AVhatever  view  might  be  entertained  of 
the  soundness  of  that  distinction  it  is  now 
too  late  to  adopt  it  here,  and  the  case 
cannot  be  sustained  on  that  ground 

The  only  case  in  our  reports  apjiearing 
to  stanil  in  the  way  of  the  conclusion  ar- 
rived at  in  this  cause  Is  Mead  v.  Case,  33 
Barb.  l'Oi>.  The  court  in  that  case  recog- 
nized the  distinction  herein  upheld.  The 
only  doubt  about  the  case  is  whether  the 
court  correctly  applied  the  rule  to  the 
facts.  These  were  that  several  |)ieces  of 
marble  ])ut  together  In  the  form  of  a  uion- 
u]neiit  were  standing  in  the  yard  of  a 
marble-cutter.  That  vjei'son  airrcrd  with 
a  buyer  to  polish,  letter  and  finish  the 
article  as  a  monument,  and  to  dispose  of 
it  for  an  entire  price — iffJiHl.  Tlie  court 
lield  that  there  was  no  monument  in  ex- 
istence at  the  time  of  the  bargain.  There 
were  pieces  of  stone  in  the  similitude  of  a 
monument,  and  that  was  all. 

It  is  nnneeess.iry  to  quarrel  with  this 
case.  If  unsound,  it  is  only  a  case  of  a 
misapplication  of  an  established  rule.  If 
sound,  it  is  a  so-called  "liorder  case," 
showing  the  refinenients  which  are  likely 
to  arise  in  applying  to  various  transac- 
tions the  rule  adopted  in  Sewall  v  Fitch, 
and  kindred  cases,  It  is  proper  however 
to  say  that  the  notion  that  such  an  ar- 
rangement of  marble  placed  in  a  cemetery 
over  a  grave  cannot  be  regarded  as  a 
monument,  in  the  absence  of  an  inscrip- 
tion, seems  highly  strained.  Then  there 
could  not  be  a  memorial  church  without 
an  inscription.  Then  it  could  not  have 
been  said  of  Sir  Christopher  Wren,  in  his 
relation  to  one  of  his  great  aixhitectural 
productions,  "Si  qua'ris  monumentum,cir- 
cumspice. "     It  would   seem   to  be  enough 


if  the  monument  reminds  the  passer-by  ot 
him  whom  it  is  intended  tocoiuraemorate, 
and  this  might  be  by  tradition,  inscrip- 
tions on  adjoining  or  neighboring  objects, 
or  otiierwise. 

In  the  view  of  these  principles,  the  de- 
fendants had  the  right  to  set  up  the  stat- 
ute of  frauds.  I  think  that  this  was  so 
even  as  to  the  clap  (tiards.  Although  not 
sti'ictly  in  existence  as  clapboards,  they 
fall  within  the  rule  in  Smith  v.  Central 
R.  Co.  They  were  no  more  new  prod- 
ucts than  was  the  wood  in  that  case. 
There  was  simply  to  be  gone  through 
with  a  procc^is  of  dividing  and  adapting 
existing  materials  to  the  plaintiffs'  use. 
It  would  be  difficult  to  distinguish  be- 
tween splitting  planks  into  clapboards, 
and  tTces  into  wood.  No  especial  skill  is 
required,  as  all  the  work  is  done  by  ma- 
chinery in  general  use,  and  readily  man- 
aged by  any  producers  of  ordinary  intelli- 
gence, The  case  bears  no  resemblance  to 
that  of  Parsons  v.  Loucks,  where  the  pro- 
duct was  to  be  created  from  materials  in 
no  respect  existing  in  the  form  of  paper. 
The  cases  would  have  been  more  analo- 
gous had  the  contract  in  that  case  been  to 
divide  large  sheets  of  paper  into  small 
ones,  or  to  make  packaties  of  envelopes 
from  e-\isting  paper.  In  Gilnian  v  Hill, 
30  N  H.  311,  it  was  helfl  that  a  contract 
for  sheep  pelts  to  be  taken  from  sheep  was 
a  contract  for  things  in  existence,  and  a 
sale. 

The  next  inquiry  is,  whether  there  have 
been  sufficient  acts  dcmeon  the  part  of  the 
buyers  to  comply  with  tlie  statute.  In 
order  to  properly  solve  this  question.  It 
is  necessary  to  look  moreclosel.v  into  the 
nature  of  tlip  contract.  As  has  been  al- 
rpad.y  suggested,  the  contract  \v,-'s  in  its 
origin  executory.  It  called  for  selection 
on  the  part  of  the  sellers  from  a  mass  of 
materials.  At  the  time  of  the  bargain 
there  was  no  sale.  There  was  at  most 
only  an  agreement  to  sell.  The  plaintiffs 
ho wever  la.y  much  stress  on  the  f.ict  that 
after  the  oral  bargain  and  after  the  de- 
fendants had  inspected  the  lumber,  they 
gave  directions,  also  oral,  to  the  plaintiffs 
to  place  the  lumber  after  it  had  been 
made  ready  for  delivery  upon  the  dock  and 
logive  notice  to  Percival.  They  urge  that 
the  subsequent  compliance  with  these  di- 
rections by  the  plaintiffs  satisfy  the  terms 
of  the  statute. 

It  will  be  observed  th.at  all  of  these  di- 
rnctions  were  given  while  the  contract 
was  still  wholly  executory,  and  before 
any  act  of  selection  had  been  performed 
by  the  plaintiffs.  It  will  thus  be  necessary 
to  consider  whether  these  directions  are 
sufficient  to  turn  the  executory  con  tract 
of  sale  into  an  executed  one.  independent 
of  the  statute  of  frauds,  and  afterward  to 
in(iuire  whether  there  was  any  sufficient 
evidence  of  "acceptance  and  receipt"  of 
the  goods  to  take  the  case  out  of  the  stat- 
ute. These  questions  are  quite  distinct  in 
their  nature  and  governed  by  different 
considerations:  (1.)  If  the  contract  had 
been  for  goods  less  than  ,f50  in  value,  or 
for  more  than  that  amount,  and  ordered 
by  the  defendants  in  writing,  It  would  still 
have  been   executory   in  its  nature,  and 
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would  have  passed  no  specific  goods.  It 
•would  have  been  an  agreement  to  sell  and 
not  a  sale.  The  case  would  not  have 
fallen  within  such  authorities  as  Crofoot 
V.  Bennett,  2  N.  Y.  258,  and  Kimherly  v. 
Patchin,  19  id.  330,  75  Am.  Dec.  334.  Since 
the  goods  could  not  have  been  identified 
at  all,  except  by  the  act  of  the  seller  in  se- 
lecting such  as  would  comply  with  the  or- 
der, nor  could  the  purposes  of  the  contract 
have  been  performed  except  by  the  labor 
of  the  plaintiffs  in  adapting  the  goods  to 
the  defendants'  use,  the  case  falls  within 
a  rule  laid  down  by  Mr.  Blackburn  in  his 
work  on  sales  (pp.  151,  152) :  "Where,  by 
the  agreement,  the  vendor  is  to  do  any 
thing  to  the  goods  for  the  purpose  of  put- 
ting them  into  that  state  in  which  the 
purchaser  is  to  be  bound  to  accept  them, 
or  as  it  is  some  times  worded,  into  a  de- 
hverable  state,  the  performance  of  these 
things  shall,  in  the  absence  of  circumstan- 
ces indicating  a  contrary  intention,  be 
taken  to  be  a  condition  precedent  to  the 
vesting  of  the  property."  Acraman  v. 
Morrice,  8  C.  B.  449;  Gillett  v.  Hill,  2  C.  * 
M.  530;  Campbell  v.  .Mersey  Docks,  14  C.  B. 
(N.  S.)  412. 

Proceeding  on  the  view  that  this  was 
an  executory  contract,  it  might  still  pass 
into  the  class  of  executed  sales  by  acts  "of 
subsequent  appropriation."  In  other 
woi-ds,  if  the  subsequent  acts  of  the  seller, 
pombinpd  with  evidence  of  intention  on 
the  part  of  the  buyer,  show  that  specific 
articles  have  been  set  apart  in  performance 
of  the  contract,  there  may  be  an  executed 
sale  and  the  property  in  the  goods  may 
pass  to  the  purchaser.  Blackburn  Sales, 
i'2H;  Benj.  Sales, chap. 5;  Fragano  v.Long, 
4  B.  &C.  219;  Rohde  v.  Thwaites,6  id.  3S8; 
Aldridge  v.  Johnson,  7  E.  &  B.  885;  Cal- 
cutta,etc., Company  V.  De  Mattos,  33  £..  J. 
(Q.  B.)  214,  in  Exch.  Cham.  This  doctrine 
requires  the  assent  of  both  parties,  though 
it  is  held  that  it  is  not  necessary  that 
such  assent  should  be  given  by  the  buyer 
subsequently  to  the  appropriation  by  the 
vendor.  It  is  enough  that  the  minds  of 
both  parties  acted  upon  the  subject  and 
assented  to  the  selection.  The  vendor  may 
be  vested  with  an  implied  authority  by  the 
vendee  to  make  the  selection  and  thus  to 
vest  the  title  in  him.  Browne  v.  Hare,  3 
H.  &  N.  484;  S.  C,  4  id.  822.  This  doctrine 
would  be  applicable  to  existing  chattels 
where  a  mere  selection  from  a  mass  of  the 
same  kind  was  requisite  On  the  other 
hand,  if  the  goods  are  to  be  manufactured 
according  to  an  order,  it  would  seem  that 
the  mind  of  the  purchaser  after  the  manu- 
facture was  complete,  should  act  upon 
the  question  whether  the  goods  had  com- 
plied with  the  contract.  See  Mucklow  v. 
Mangles,!  Taunt.  318;  Bishop  v.  Craw- 
shay,  3  B.  &  C.  415;  Atkinson  v.  Bell,  8  id. 
277.  This  point  may  be  illustrated  by  the 
case  of  a  sale  by  sample,  where  the  seller 
agrees  to  select  from  a  mass  of  products 
certain  items  correspondins  with  the  sam- 
ple, and  forward  them  to  a  purchaser. 
The  act  of  selection  by  the  vendor  will  not 
pass  the  title,  for  the  plain  and  satisfac- 
tory reason,  that  the  purchaser  has  still 
remaining  a  right  to  determine  whether 
the  selected   goods  correspond   with   the 


sample.  Jenner  v.  Smith,  L.  R.,  4  C.  P. 
270.  In  this  case  the  plaintiff  at  a  fair, 
orally  contracted  to  sell  to  the  defendant 
two  pockets  of  hops,  and  also  two  other 
pockets  to  correspond  with  a  sample, 
which  were  lying  in  a  warehouse  in  Lon- 
don, and  which  he  was  to  forward.  On 
his  return  to  London,  he  selected  two  out 
of  three  pockets  which  he  had  there,  and 
directed  them  to  be  marked  to  "  wait  the 
buyer's  order."  The  buyer  did  no  act  to 
show  his  acceptance  of  the  goods.  The 
court  held  that  the  appropriation  was 
neither  originally  authorized  nor  subse- 
quently assented  to  by  the  buyer,  and 
that  the  property  did  not  pass  by  the  con- 
tract. Brett,  J.,  put  in  a  strong  form  the 
objection  to  the  view  tliat  the  buyer  could 
have  impliedly  assented  to  the  appropri- 
ation by  the  seller.  It  was  urged,  he  said, 
"that  there  was  evidence  that  by  agree- 
ment between  the  parties,  the  purchaser 
gave  authoritj'  to  the  seller  to  select  two 
pockets  for  him.  It  he  did  so,  he  gave  up 
his  power  to  object  to  the  weighing  and 
to  the  goods  not  corresponding  with  the 
sample;  for  he  could  not  give  such  au- 
thority and  reserve  his  right  to  object, 
and  indeed  it  has  not  been  contended  that 
he  gave  up  those  rights.  That  seems  to 
me  to  be  conclusive  to  show  that  the  de- 
fendant never  gave  the  plaintiff  authority 
to  make  the  selection  so  as  to  bind  him. 
Under  the  circumstances  therefore  it  is  im- 
possible to  say  that  the  property  iiassed.  " 
Page  278.  Tlie  same  general  princii)le  svas 
maintained  in  Kein  v.  Tapper,  52  N.  Y. 
550,  where  it  was  held  that  the  act  of  the 
vendor  putting  the  goods  in  a  state  to  be 
delivered  did  not  pass  the  title,  so  long  as 
the  acceptance  of  the  vendee,  provided  for 
under  the  terms  of  the  contract,  had  not 
been  obtained. 

The  result  is,  that  if  this  sale,  executory 
as  it  was  in  its  nature,  had  not  fallen 
within  the  statute  of  frauds,  there  would 
have  been  no  sufficient  appropriation  by 
the  vendor  to  pass  the  title.  The  trans- 
action,so  far  as  it  went,  was  even  at  com- 
mon law  an  agreement  to  sell  and  not  an 
actual  sale. 

(2.)  But  even  if  it  be  assumed  that  this 
would  have  been  an  executed  contract  of 
sale  in  its  own  nature,  without  reference 
to  the  statute  of  frauds,  was  there  "an 
acceptance  and  a  receipt"  of  the  goods,  or 
a  part  of  them,  by  the  buyer,  so  as  to 
satisfy  the  statute'' 

The  acceptance  and  receipt  are  both  nec- 
essary. The  contract  is  not  valid  unless 
the  buyer  does  both.  These  are  two  dis- 
tinct things.  There  may  be  an  actual  re- 
ceipt without  an  acceptance,  and  an  ac- 
ceptance without  a  receipt.  The  receipt 
of  the  goods  is  the  act  of  taking  posses ■ 
sion  of  them.  Wlien  the  seller  gives  to  the 
buyer  the  actual  control  of  the  goods,  and 
the  buyer  accepts  such  control,  he  has 
actually  received  them.  Such  a  receipt  is 
often  an  evidence  of  an  acceptance,  but  it 
is  not  the  same  tiling.  Indeed  the  receipt 
by  the  buyer  may  be,  and  often  is,  tor  the 
express  purpose  of  seeing  whether  he  will 
accept  or  not.  Blackb.  Sales,  106;  see 
Brand  v.  Focht,  3  Keyes,  409;  Stone  v. 
Browning,  51  N.  Y.  211. 
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There  are  some  dicta,  of  various  judges, 
cited  by  the  plnintiffs  to  the  effect  that  ac- 
ceptance and  receipt  are  eqiiiviileDt.  Per 
(Ji'oiupton,  J.,  and  CucUlMirn,  Ch.  B.,  in 
fastle  V.  Sworder,  G  H.  &  N.  s:!:;;  per  Erie, 
C.  .1.,  in  .Marvin  v.  Vv'allis,  6  E.  &  B.  TUG. 
These  reniarljs  cannot  be  regarded  as  of 
any  weight,  being  contrary  to  the  decided 
current  of  autliority.  Indeed  a  late  and 
approved  writer  says:  "It  may  be  con- 
fidently a.ssuraed  however  that  tlie  con- 
struction which  attributes  distinct  mean- 
ing to  tlie  two  expressions,  '  acceptance' 
and  'actual  receipt,'  is  now  too  firmly  set- 
tled to  be  treated  as  an  open  question, 
and  this  is  plainly  to  be  inferred  from  the 
opinions  delivered  in  Smith  v.  Hudson," 
6  B.  &  S.  4:JG ;  Beuj.  Sales. 

It  cannot  be  conceded  that  there  was 
any  acceptance  in  the  present  case  by  rea- 
son of  the  acts  and  words  occurring  be- 
tween the  parties  after  the  parol  contract 
and  before  the  goods  were  prepared  for 
delivery.  There  could  be  no  acceptance 
without  the  assent  of  the  buyers  to  the 
articles  in  their  changed  condition,  and  as 
adapted  to  their  use.  If  the  case  had  been 
one  of  specific  goods  to  be  selected  from 
a  mass  without  any  preparation  to  lie 
made,  and  nothing  to  be  done  by  the  ven- 
dor but  merely  to  select,  the  matter  would 
have  presented  a  very  different  aspect. 
This  distinctian  is  well  pointed  out  by 
Willes,  .r.,  in  Bog  Lead  Min.  Co.  v.  Mon- 
tague, 10  C.  B.  (N.  S.)  4S1.  in  this  case  the 
question  turned  upf^n  the  meaning  of  the 
word  "acceptance, "  in  auotlier statute,  but 
the  court  proceeded  on  the  analogies  sup- 
posed to  be  derived  from  the  construc- 
tion of  tlie  same  word  in  the  statute  of 
frauds.  The  question  was  as  to  wliat 
was  necesHH.'-y  to  constitute  an  "accept- 
ance" of  shares  in  a  mining  company,  un- 
der ]'.)  and  iiO  Victoria,  cliap.  47.  Tlie 
court  having  likened  the  case  to  that  of  a 
sale  of  chattels,  said  :  "'It  may  be  tliat  in 
the  case  of  a  contract  for  the  purcliase  of 
unascertained  ijroperty  to  answer  a  par- 
ticular description,  no  acceptance  can  be 
properl.v  said  to  take  place  before  the  pur- 
chaser has  had  an  opportunity  of  rejec- 
tion. In  such  a  case,  the  offer  to  purchase 
is  sal)j('ct  not  only  to  the  assent  or  dis- 
sent of  the  seller,  but  also  to  the  condition 
that  the  property  to  be  delivered  by  him 
shall  answer  the  stipulated  description. 
A  right  of  in.sppclion  to  ascertain  whether 
sach  condition  has  been  complied  with  is 
in  the  contemplation  ftf  botli  parties  to 
such  a  contract;  and  no  complete  and 
final  acceptance,  so  as  irrev(jcably  to  vest 
the  propei-ty  in  the  buyer,  can  take  place 
before  he  has  exercised  or  waived  that 
right.  In  order  to  constitute  such  a  final 
and  complete  acceptance,  the  assent  of 
the  buyer  siiould  fidlow,  not  precede;  that 
of  the  seller.  But  where  the  contract  is 
for  a  sjjecitic,  aHcerlained  chattel,  the  rea- 
soning is  altogether  different.  Eiiually, 
where  theiilfer  to  sell  and  deliver  has  liccn 
first  made  by  the  seller  and  aftervi'ards 
assented  to  by  the  buyer,  and  where  the 
offer  to  buy  and  accept  has  been  first 
niade  by  the  buyer  and  afterward  assent- 
ed to  by  the  seller,  the  contract  is  com- 
plete by  the  assent  of  both  parties,  and  it 


is  a  contract  the  expression  of  which  testi- 
Hhs  that  the  seller  has  agreed  to  sell  and 
deliver,  and  the  buyer  to  buy  and  accept 
the  chal  tel."     Pages  4S9,  490. 

This  view  is  confirmed  by  Maberley  v. 
Sheppard,  10  Bing.  99.  That  was  an  ac- 
tion for  goods  sold  and  deliyered,  and  it 
was  proven  that  the  defendant  ordered  a 
wagon  to  be  made  for  him  by  the  plain- 
tiff, and,  during  the  progress  of  the  work, 
furnished  the  iron  work  and  sent  it  to  the 
plaintiff, and  sent  a  man  to  help  the  plain- 
tiff in  fitting  the  iron  to  the  wagon,  and 
bought  a  tilt  and  sent  it  to  the  plaintiff 
to  be  put  on  the  wagon.  It  was  insisted, 
on  these  facts,  that  the  defendants  had 
exercised  such  a  dominion  over  the  goods 
sold  as  amounted  to  an  acceptance.  The 
court,  per  Tindal,  Ch.  J.,  held  that  the 
plaintiff  had  been  rightly  nonsuited,  be- 
cause the  acts  of  the  defendant  had  not 
been  done  after  the  wagon  was  finshed 
and  capable  of  delivery,  but  merely  while 
it  was  in  progress,  so  that  it  still  re- 
mained in  the  plaintiff's  yard  for  further 
worn  until  it  was  finished.  The  court 
added:  "If  thewngon  had  been  completed 
and  ready  for  delivery  and  the  defendant 
had  then  sent  a  workman  of  his  own  to 
perform  any  additional  work  upon  it,  such 
conduct  on  the  part  of  the  defendant 
might  have  amounted  to  an  acceptance." 
See  also  Benj.  Sales,  chap.  4,  and  cases 
cited. 

The  plaintiffs,  in  the  case  at  bar,  rely 
much  upon  the  decision  in  Morton  t.  Tib- 
bett,  ].")  Ad.  &  El.  (N.  S.)  4l'S.  They  main- 
tain that  this  case  clearly  establishes  that 
there  may  be  an  acceptance  and  receipt  of 
goods  by  a  purchaser,  within  the  statute 
of  frauds,  although  he  has  had  no  oppor- 
tunity of  examining  them,  and  although 
he  has  done  nothing  to  preclude  himself 
from  objecting  that  tliey  do  not  corre- 
spond with  the  contract. 

The  expressions  in  Morton  v.  Tibbett 
are  not  to  be  pressed  any  further  than 
the  facts  of  the  case  require.  The  buyer  of 
whsat  by  sample  had  sent  a  carrier  to  a 
place  named  in  a  verbal  contract  between 
him  anu  the  seller  on  August  i").  The 
wheat  was  received  on  board  of  one  of  the 
carrier's  lighters  for  con veyance  by  canal 
to  Wisbeach,  where  it  arrived  on  the  2sth. 
In  the  meantime  it  had  been  resold  by  the 
buyer,  by  the  same  sample,  and  was  re- 
turned by  the  second  purchaser  because 
found  to  be  of  short  weight.  The  defend- 
ant then  wiote  to  the  plaintiff  on  theyoth, 
also  rejecting  it  for  short  weight.  An  ac- 
tion was  brought  for  goods  bargained 
and  sold.  There  was  a  verdict  for  plain- 
tiff, with  leave  to  move  for  a  non.-iuit. 
The  ([uestion  for  the  appellate  court  was, 
whether  tiiere  was  any  evidence  that  the 
defendant  had  accepted  and  received  the 
goods  so  as  to  render  hiui  liable  as  buyer. 
Thecoui't  held  that  the  acceptance  under 
the  statute  was  not  an  act  subsequent  to 
the  receipt  of  the  goods,  but  must  precede, 
or  at  least  be  contemporaneous  with  it ; 
and  that  there  might  be  an  acceptance  to 
satisfy  the  statute,  though  the  purciiaser 
might  on  other  grounds  disaftirua  the  con- 
tract. 

Morton  v.  Tibbett  decides  no  more  than 
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this,  viz.,  that  there  may  bo  a  conditional 
acceptance.  It  Is  as  if  the  purchaser  had 
said  :  "I  take  these  goods  on  the  suppo- 
sition that  they  comply  with  the  contract. 
1  ain  not  bound  to  decide  that  point  at 
this  moment.  If,  ou  examination,  they 
do  not  correspond  with  the  sample, I  sliall 
still  return  them  under  my  common-law 
risht,  growing  out  of  the  very  nature  of 
the  contract,  to  declare  it  void,  because 
our  minds  never  met  on  its  subject  matter 
-non  in  haec  foedera  veni."  Jt  is  not  nec- 
essary to  decide  whether  this  distinction 
is  sound.  It  is  enough  to  say  that  it  is 
intelligible.  The  case,  in  no  respect,  de- 
cides that  there  can  be  an  acceptance  un- 
der the  statute  of  frauds  without  a  clear 
and  distinct  intent,  or  that  unfinished  arti- 
cles can  be  presumed  to  be  accepted  before 
they  are  finished.  Tlie  act  of  acceptance 
was  clear  and  unequivocal.  There  was  a 
distinct  case  of  intermeddling  with  the 
goods  in  the  exercise  of  an  act  of  owner- 
ship— a  fact  entirely  wanting  in  the  case 
at  bar,  The  proof  of  acceptance  was  the 
act  of  resale  before  examination.  The 
point  of  the  decision  is,  that  this  was  such 
an  exercise  of  dominion  over  the  goods  as 
is  inconsistent  with  a  continuance  of  the 
rights  of  property  in  the  vendor,  and  there- 
fore evidence  to  justify  a  jury  in  finding 
acceptance  as  well  as  actual  receipt  by  the 
buyer.     Hunt  v.  Hecht,  8  Exch.  814. 

Even  when  interpreted  in  tins  way,  Mor- 
ton V.  Tibbett  cannot  be  regarded  as  ab- 
solutely settled  law  in  England.  See 
Coombs  V.  Bristol  c&  Exetar  Ry.  Co.,  3  H. 
&  N.  .510;  Castle  v.  Sw  order,  6  id.  S28. 
The  court  of  queen's  bench  recognizes  it, 
while  the  court  of  exchequer  has  not  re- 
ceived it  with  favor.  Later  cases  distinct- 
ly hold  that  the  acceptance  must  take 
place  after  an  opportunity  by  the  vendee 
to  exercise  an  option,  or  after  the  doing 
of  some  act  waiving  it.  Bramwell,  B.. 
said  in  Coombs  v.  Bristol  &  Exeter  Ry. 
Co.:  "The  cases  establish  that  there  can 
be  no  acceptance  where  there  can  be  no 
opportunity  for  rejecting."  All  the  cases 
were  reviewed  in  Smith  v.  Hudson,  6  Best 
&  Smith,  4ai,  A.  D.  18G5,  where  Hunt  v. 
Hecht  was  approved.  The  two  last  cited 
cases  disclose  a  principle  applicable  to  the 
case  at  bar. 

In  Hunt  V.  Hecht  the  defendant  went  to 
the  plaintiffs  warehouse  and  there  in- 
spected a  heap  of  ox  bones,  mixed  with 
others  inferior  in  quality.  The  defendant 
verbally  agreed  to  purchase  those  of  the 
better  quality,  which  were  to  be  separat- 
ed from  the  rest,  and  ordered  them  to  be 
sent  to  his  wharfinger.  The  bags  were 
received  on  the  nth,  and  examined  next 
day  by  the  defendant,  and  he  at  once  re- 
fused to  accept  them.  There  was  held  to 
be  no  acceptance.  The  case  was  put  upon 
the  ground  that  no  acceptance  was  possi- 
ble till  alter  separation,  and  there  was  no 
pretense  «)t  an  acceptance  after  that  time. 
Martin,  B.,  said  that  an  acceptance,  to 
satisfy  the  statute,  must  be  something 
more  than  a  mere  receipt.  It  means  some 
act  done  after  the  vendee  has  exercised  or 
had  the  means  of  exercising  his  right  of 
rejection. 

In  Smith  v.  Hudson,  supra,  barley  was 
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sold  on  November  3,  1863,  by  sample,  by 
an  oral  contract.  On  the  7tli  it  was  taken 
by  the  seller  to  a  railway  station,  where^ 
he  had  delivered  grain  to  the  purchaser 
on  several  prior  dealings,  and  where  it 
was  his  custom  to  receive  it  from  other 
sellers.  The  barley  was  left  at  the  freight- 
house  of  the  railway,  consigned  to  the  or- 
der of  the  purchaser.  It  was  the  custom 
of  the  trade  for  the  buyer  to  compare  the 
sample  with  the  bulk  as  delivered,  and  if 
the  examination  was  not  satisfactory,  to 
reject  it.  This  right  continued  in  the  pres- 
ent case,  notwithstanding  the  delivery  of 
the  grain  to  the  railway  company.  Oi* 
the  9th  the  purchaser  became  bankrupt, 
and  on  the  11th  the  seller  notified  the  sta- 
tion-master not  to  deliver  the  barley  to 
the  purchaser  or  his  assignees.  The  court 
held  that  there  was  no  acceptance  suffi- 
cient to  satisfy  the  statute.  The  most 
that  could  be  Said  was,  that  the  delivery 
to  the  company,  considered  as  an  agent 
of  the  buyer,  was  a  receipt.  It  could  not 
be  claimed  that  it  was  an  acceptance,  the 
carrier  having  no  implied  authority  to 
accept.  The  buyer  had  a  right  to  see 
whether  the  bulk  was  according  to  the  sam- 
ple, and  until  he  had  exercised  that  right 
there  was  no  acceptance.  Opinion  of  Cock- 
burn,  Ch.  J. ,446;  see  also  Caulkins  v.  Hell- 
man,  47  N.  Y.  449,  7  Am.  Rep.  461;  Halt- 
erline  v.  Rice,  62  Barb.  593,  Edwards  v. 
Grand  Trunk  Ry.  Co.,  48  Me.  379;  S.  C,  54 
id.  111. 

The  case  at  bar  only  differs  from  these 
cases  in  the  immaterial  fact  that  the  de- 
fendants, after  the  verbal  contract  was. 
made,  gave  verbal  directions  as  to  the 
disposition  which  should  be  made  of  th& 
goods  after  they  were  put  in  to  a  condition 
ready  for  delivery.  All  that  subsequently 
passed  between  them  was  mere  words, 
and  had  not  the  slightest  tendency  to- 
show  a  waiver  of  the  right  to  examine  the 
goods  to  see  if  they  corresponded  with  the 
contract.  Whatever  effect  these  v^ords 
might  have  had  in  indicating  an  accept- 
ance, if  the  goods  had  been  specific  and  as- 
certained at  the  time  of  the  directions  (see 
Cusack  v.  Robinson,  1  Best  &  Smith,  299), 
they  were  without  significance  under  the 
circumstances,  as  the  meeting  of  the  minds 
of  the  parties  upon  the  subject  to  be  settled 
was  necessary.  Shepherd  v.  Pressey,32N. 
H.  57.  In  this  case  the  effect  of  subse- 
Quent  engagements  by  the  buyer  was 
passed  upon  as  to  their  tendency  to  shcjw 
a  receipt  of  the  good.s  by  him.  The  court 
said  :  "  Asmere  words  constituting  a  part 
of  the  original  contract  do  not  constitute 
an  acceptance,  so  we  are  of  opinion  that 
mere  words  after  words  used,  looking  to 
the  future,  to  acts  afterward  done  by  the 
buyer  toward  carrying  out  the  contract, 
do  not  constitute  an  acceptance  or  prove 
the  actual  receipt  required  by  the  stat- 
ute." The  case  was  stronger  than  that 
under  discussion,  as  the  goods  were  spe- 
cific and  fully  set  apart  for  the  purchaser 
at  the  time  of  the  subsequent  conversa- 
tions. No  distinction  is  perceived  between 
future  acts  to  be  done  by  the  buyer  and 
by  the  seller,  as  both  equally  derive  their 
force  froni  the  buyer's  assent. 

1  see  uo  reason  in  the  case  at  bar  to  hold 
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that  the  defendants  received  the  goods, 
independent  of  the  matter  of  acceptance. 
Tliere  was  no  evidence  tliat  Percival  be- 
came their  at;ent  for  this  purpose.  The 
most  tliat  can  l)e  said  is  that  tliey  prom- 
ised the  plaintiffs  that  they  would  malje 
Percival  their  agent.  This  [ironiise  being: 
oral  and  connected  with  the  sale,  is  not 
binding.  They  did  not  in  fact  communi- 
cate with  him  nor  did  he  assume  any  do- 
minion or  control  over  the  property.  The 
promissory  represetitations   of  the   plain- 


tiffs are  clearly  within  the  rule  in  Shep- 
herd v.  Pressey,  supra. 

The  whole  case  fulls  within  the  doctrine 
in  Shindlerv.  Houston,!  X.  Y.  261;  49  Am. 
Dec.  ;n(i,  there  being  no  sutticient  act  of 
the  jw'ties  amounting  to  transfer  of  the 
possession  of  the  lumber  to  the  buyer  and 
acceptance  by  him. 

The  judgment  of  the  court  below  should 
be  affirmed. 

All  cr  Mcur. 

Judgment  affirmed. 
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COON  V.  SPAUIiDING  et  al. 

(10  N.  W.  Rep.  183,  47  Mich.  162.) 

Suprt'me  Court  of  Michigan.    Oct.  26,  1881. 

Error  to  Wayne. 

F.  A.  Baker,  for  plaintiff  in  error.  S.  R. 
Harris  and  Henry  M.  Cheever,  for  defend- 
ants in  error 

MARSTON,  C.  J.  As  stated  in  tlie  brief 
of  counsel  for  plaintiff  in  error,  the  main 
question  in  tins  case  is,  wiietlier  the  plain- 
tiffs below,  defendants  in  error,  went  to 
Coon's  to  press  the  hay  contracted  for 
within  a  reasonable  time  after  the  con- 
tract was  made.  The  following  is  the 
written  contract  sued  upon.  "Dearborn, 
Mich.,  September  25,  1879.  Received  from 
Spaulding  &  Kogers  $50  to  apply  on  the 
purchase  of  hay,  estimated  at  JOO  tons 
more  or  less,  to  be  delivered  at  Fisher's 
station,  at  $10  per  ton,  including  board 
for  men  and  teams,  fuel  for  engine  and 
nien  to  pitch  the  hay  to  the  press.  Hay 
to  be  paid  for  as  delivered,  and  to  be  de- 
livered in  a  reasonable  time  after  being 
pressed.  $50.  Joseph  Coon."  November 
22,  1879,  Spaulding  &  Rogers  were  at  Mr. 
Coon's  place  ready  to  press  the  hay,  but 
Mr.  Coon  declined  to  let  them  have  it. 

It  will  be  noticed  that  the  contract  is 
silent  as  to  who  shall  press  the  hay  and 
also  as  to  when  it  shall  be  v>ressed,  and 
assuming  that  Spaulding  &  Rogers  were 
to  press  the  hay  whether  tliey  were  ready 
and  offered  to  do  it  within  a  reasonable 
time  will  depend  upon  the  admissibility 
and  weight  to  be  given  certain  oral  testi- 
mony offered  by  tliein. 

The  plaintiffs  below  offered  evidence, 
viz.,  the  testimony  of  Rogers  one  of  the 
plaintiffs,  tending  to  show,  that  they  were 
ready  to  commence  pressing  the  hay  at 
the  time  the  contract  was  entered  into, 
but  that  Mr.  Coon  was  not  ready  and  re- 
quested them  to  wait  for  three  weeks  until 
he  could  get  certain  fall  work  done.  The 
plaintiffs  also  introduced  a  letterpress 
copy  of  a  letter  mailed  November  10th  to 
the  defendant  properly  addressed  postage 
prepaid,  with  their  card  in  the  envelope, 
and  a  request  to  return  in  five  days  if  not 
called  for,  but  which  was  not  returned, 
which  letter  was  as  follows:  "Wayne, 
Mich.,  November  10,  1879.  Joseph  Coon, 
Esq.,  Dearborn,  Mich.— Dear  Sir-  Wehave 
been  waiting  to  hear  from  you  about 
hay,  and  let  us  know  when  it  will  be  con- 
venient to  press  your  hay.  We  are  now 
pressing  and  loading  at  Plymouth,  and 
€xpecc  to  finish  the  present  job  this  week, 
and  shall  then  be  prepared  to  come  to 
your  place  next,  reaching  there  some  time 
next  week.  Hoping  this  will  prove  satis- 
factory we  remain  yours  truly,  Spaulding 
<&  Rogers. "  To  this  they  rceeived  no  re- 
ply. There  was  no  further  or  other  com- 
munication between  them,  until  they  went 
to  press  the  hay  November  22d  as  already 
stated.  And  first  was  this  evidence  ad- 
missible? Counsel  for  plaintiff  in  error 
insists  it  was  not  for  two  reasons:  viz.: 
that  the  conversation  about  waitingthree 


weeks  until  Mr.  Coon  should  get  his  fall 
work  done,  took  place  at  the  time  the 
contract  was  entered  into,  having  been 
talked  over  immediately  before  and  after 
the  contract  was  signed,  and  that  it  was 
therefore  merged  in  the  written  agree- 
ment. And  the  contract  being  one  which 
the  statute  of  frauds  required  to  be  in 
writing,  could  not  be  modiSed  by  a  subse- 
quent parol  agreement.  The  position 
taken  by  counsel  for  plaintiff  in  error  as 
to  the  time  the  conversation  took  place  is 
undoubtedly  correct.  On  cross-examina- 
tion Mr.  Rogers  testified  that  "before  the 
contract  was  signed  he  and  Mr.  Coon  had 
talked  about  the  timethe  plaintiffs  should 
come  to  press  the  hay,  that  Mr.  Coon  said 
he  should  be  busy  for  three  weeks,  and 
they  could  have  the  hay  any  time  after 
that,  which  the  witness  understood  meant 
a  reasonable  time  after  three  weelis;  that 
no  time  was  fixed  within  which  the  plaintiff 
should  come.  Question.  Thatis  there  was 
no  time  agreed  upon?  Answer.  No,  sir; 
but  the  last  thing  I  said  to  him  was 'if 
you  get  ready  before  we  do  let  us  know.'" 
This  witness  further  testified  that  he  did 
not  see  Mr.  Coon  from  the  day  the  con- 
tract was  signed  until  the  day  he  moved 
the  machine  there  and  demanded  the  hay, 
November  22d;  and  that  all  he  did  in  the 
mean  time  was  to  write  the  letter  of  No- 
vember 10th  above  given. 

The  case  therefore  seems  to  come  clearly 
within  the  decision  in  Strange  v.  Wilson, 
17  Mich.  342,  and  the  reasoning  in  that 
case  applies  with  full  force  here.  The  sub- 
stance of  all  the  testimony  is  set  forth  in 
the  bill  of  exceptions,  and  we  are  unable 
to  find  any  testimony  fairly  tending  to 
show  that  there  was  any  subsequent  oral 
modification  of  the  contract  even  admit- 
ting such  to  have  been  admissible.  It  was 
therefore  45  days  after  the  contract  was 
made  before  the  letter  of  November  10th 
was  written  specifying  that  the  following 
week  the  plaintiffs  would  be  ready  to 
proceed  with  the  work  on  their  part. 
The  oral  evidence  being  admissible  the  de- 
lay was  greater  than  in  the  ordinary 
course  of  business  could  fairly  have  been 
required,  or  understood  by  the  parties  to 
enable  the  plaintiffs  to  enter  upon  the 
work.  It  exceeded  any  possible  time  re- 
quired by  reason  or  necessity,  and  consid- 
ering the  time  of  year,  and  that  the  de- 
fendant had  to  draw  and  deliver  the  hay 
at  a  place  named  after  it  was  pressed,  it 
is  not  to  be  presumed  that  so  longa  delay 
was  contemplated.  Phoenix  Ins.  Co.  v. 
Allen,  11  Mich.  510;  Druse  v.  Wheeler,  26 
Mich,  195,  22  Mich.  441. 

The  judgment  must  be  reversed  with 
costs  and  a  new  trial  ordered. 

GRAVES  and   COOLEY,  JJ.,  concurred. 

CAMPBELL,  J.  I  agree  in  the  conclu- 
sion that  there  should  be  a  new  trial,  and 
I  also  agree  in  the  construction  of  the  con- 
tract when  taken  by  itself,  that  is  explain- 
ed by  the  chief  justice.  But  I  think  there 
was  evidence  of  subsequent  dealings  suffi- 
cient to  make  the  question  of  reasonable 
time  proper  to  go  to  the  jury. 
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COPLAY  IRON  CO.,  Limited,   •/.  POPE  et  al. 

(15  N.  E.  Rep.  335,  108  N.  Y.  232.) 
Court  of  Appeals  of  New  Yorli.    Jan.  17,  1888. 

Appeal  from  general  term,  court  of  com- 
mon pleas,  city  anrJ  county  of  New  York, 
entered  upon  an  order  made  April  20,  18«5, 
which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

Theother facts  fully  appearin  thefollow- 
ing  statement  by  EARL,  J.: 

This  action  was  brouglit  to  recover  the 
price  of  500  tone  of  pig-iron  sold  and  deliv- 
ered by  the  plaintiff  to  the  dofendants.  In 
their  answer,  by  way  of  counter-claim, 
the  defendants  allege  that  they  are  deal- 
ers in  iron,  and  are  not  engaged  as  man- 
ufacturers or  consumers  thereof;  that  on 
or  about  the  eighth  day  of  December, 
1879,  the  plaintiff  sold  and  agreed  to  de- 
liver to  them  900  tons  of  No.  1  extra 
foundry  pig-iron  of  the  Coplay  Iron  Com- 
pany, Limited,  mal<e,  at  the  price  of  $27 
per  ton  ,  that  it  agreed  to  deliver  and  ship 
the  iron  on  board  the  cars  at  its  furnace 
as  and  when  ordered  by  the  defendants; 
that  they  paid  it  the  full  price  of  the  iron  ; 
that  No.  1  extra  was  a  grade  of  pig-iron 
of  certain  well-known  quality  in  the  mar- 
ket; that  they  purchased  the  iron  to  sell 
again  to  their  customers,  which  was  well 
known  to  the  plaintiff;  that,  relying  up- 
on plaintiff's  promiseand  agreement,  they 
sold  to  E.  P.  Allis  &  Co.,  one  of  their  cus- 
tomers in  Milwaukee,  5O0  tons  of  the  iron 
at  and  for  the  agreed  price  of  $34  per  ton, 
to  be  delivered  at  the  furnace  of  the  Cop- 
lay  Iron  Company,  Limited, and  forwhich 
E.' P.  Allis  &  Co.  fully  paid  them;  that 
they  ordered  the  plaintiff  to  ship  the  iron, 
and  thereupon  it  made  a  shipment  of  iron 
upon  the  contract  which  it  claimed  and 
pretended  was  No.  1  extra  iron,  which  in 
fact  was  not  No.  I  extra  iron,  but  a  grade 
of  iron  of  inferior  quality,  and  of  less 
value,  than  No.l  extra  iron,  or  the  quality 
it  agreed  to  deliver,  and  it  delivered  to 
them  therefor  a  bill  of  lading,  in  which 
the  same  was  described  as  No.  1  extra 
iron  ;  that  they  sold  the  iron  to  their  cus- 
tomers as  No.  I  extra  iron  ;  that  they  did 
not  examine  the  iron,  and  had  no  oppor- 
tunity to  examine  the  same;  that  they 
relied  upon  the  promise  and  agreement 
and  bills  of  lading,  and  500  tons  of  theiron 
were  forwarded  to  their  customers  with- 
out examining  the  same;  that  on  or 
about  the  thirty-first  day  of  July,  1880,  as 
soon  as  the  iron  arrived  at  Milwaukee, 
and  they  had  inspected  the  same,  K.  P. 
Allis  &  Co.  notified  these  defendants  that 
the  500  tons  of  iron  sold  and  delivered  by 
these  defendants  to  them  was  not  No.  1 
extra  iron,  but  was  of  a  quality  or  grade 
greatly  inferior  thereto,  and  entirely  unfit 
for  use  as  No.  1  extra  iron,  and  they  re- 
fused to  accept  the  iron,  and  demanded 
of  these  defendants  the  return  of  the  pur- 
chase price  paid  by  them  therefor,  with  in- 
terest, and  the  cost  of  transporting  the 
same  from  the  furnace  of  the  Coplay  Iron 
Company,  Limited,  to  Milwaukee,  and 
storage  "expenses;  that  these  defendants 
forthwith  duly  notified  the  plaintiff  of  the 
inferior  quality  of  the  iron,  and  the  claim 
made  by  these  defendants'  customers,  and 


requested  plaintiff  to  exainine  the  iron, 
and  notified  it  that  they  would  hold  it 
responsible  for  all  damages  they  might 
sustain  by  reason  of  its  failure  to  deliver 
the  iron  required  by  the  contract;  that 
the  iron  so  delivered,  or  agreed  to  be  de- 
livered, by  the  plaintiff  to  defendants, 
was  not  No.  1  extra  iron,  but  iron  of  a 
quality  greatly  inferior  thereto,  and  not 
of  the  standard  or  quality  of  No.  1  extra 
iron,  and  wholly  unsuitable  for  use  in  de- 
fendants' customers'  business;  that  it 
was  not  No.  1  extra  Coplay  iron ;  that  de- 
fendants' customers  refused  to  accept,  and 
have  not  accepted,  the  iron,  and  it  re- 
mains subject  to  the  plaintiff's  order,  and 
these  defendants  have  not  accepted  the 
same;  that  defendants  have  sustained 
.damages  by  reason  of  the  inferior  quality 
of  the  iron,  and  the  breach  of  the  plain- 
tiff's agreement  as  to  the  quality  thereof, 
and  its  refusal  to  deliver  the  iron  pur- 
chased of  it,  and  of  its  refusal  to  return 
the  money  so  received,  defendants  demand- 
ed that  the  complaint  be  dismissed,  and 
that  they  have  judgment  for  the  amount 
of  their  damages. 

Thecasewas  brought  totrial,  and  a  jury 
was  impaneled  to  try  the  same.  Counsel 
for  the  plaintiff  then  moved  the  court  for 
judgment  upon  the  grounds— "First,  that 
there  is  no  defense  set  up  to  the  cause  of 
action  set  forth  in  the  complaint ;  second, 
that  the  facts  set  uji  by  way  of  counter- 
claim are  not  only  not  sufficient  to  consti- 
tute a  cause  of  action,  but  show  affirma- 
tively that  there  is  no  liability  whatever 
on  the  part  of  this  plaintiff  to  the  defend- 
ants." The  defendants  conceded  that  the 
plaintiff's  claim  set  forth  in  its  complaint 
was  admitted  by  the  answer,  and  they 
then  offered  to  prove  the  connter-claim 
set  up  in  the  answer.  Plaintiff's  counsel 
admitted,  for  the  purposes  of  his  motion, 
that  all  the  allegations  in  the  answer  were 
proved.  The  court  thereupon  directed  a 
verdict  for  the  plaintiff,  to  which  direction 
defendants'  counsel  excepted. 

\Vm.  W.  Niles,  for  appellants.  Chas.  B. 
Alexander  and  George  A.  Strong,  for  re- 
spondent. 

EARL,  J.,  fafter  stating  the  facts.)  We 
must  assume  that  the  sale  of  Iron  alleged 
in  the  defendants'  counter-claim  was  an 
executory  sale,  as  that  is  the  fair  and  just 
inference  from  the  facts  alleged.  The 
plaintiff  was  a  manufacturer  of  iron,  and 
the  contract  of  sale  was  made  on  the 
eighth  day  of  December,  1879.  It  covered 
900  tons  of  iron,  and  it  was  to  he  delivered 
in  the  future,  as  and  when  the  defendants 
ordered  it  to  make  delivery.  There  is  no 
allegation  that  the  plaintiff,  at  the  time  of 
this  sale,  had  the  identical  900  tons  of  iron 
on  hand,  or  that  that  quantity  was  sepa- 
rated from  other  iron.  It  would  be 
against  all  experience,  and  certainly 
against  the  usual  course  of  business,  to 
suppose  that  the  manufacturer  had  the 
iron  on  hand,  and  that  Upon  its  purchase 
by  the  defendants  it  was  separated  and 
set  apart  and  stored  for  them.  It  is  rea- 
sonable to  suppose— and  as  all  the  facts 
were  submitted  to  thecourt,  neither  party 
asking  to    have   them   submitted    to  the 
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Jury,  the  court  had  the  right  to  draw  the 
inference — that  the  iron  wa.s  to  l)e  there- 
after munufactiii-e'!,  weished,  (Icsignated, 
and  delivered,  and  thus  this  was  an  exec- 
utory contract  of  sale.  In  such  a  case, 
the  fact  of  payment  lias  very  little  signifl- 
^^anc-^.  It  is  sometimes  a  controlling  fact 
to  .sliow  that  the  sale  was  not  executory, 
and  was  completely  executed.  It  is  al- 
ways evidence  upon  that  question,  but  in 
a  case  like  this  is  not  impoitant.  The 
price  of  property  purcliased  may  lie  paid, 
and  yet  the  contract  of  sale  in  every  sense 
be  executory 

Treating  this,  then, as  an  executory  con- 
tract of  sale,  the  defendants  are  not  In  a 
position  to  complain  of  the  quality  of  the 
iron,  because  they  never  offered  to  return 
it,  and  never  gave  the  plaintiff  notice  or 
opportunity  to  take  it  back.     They  must 


therefore  becondusively  presumed  to  have 
acquiesced  in  the  quality  of  the  iron. 
Hargous  v.  Stone,  5  N.  y.  73;  Reed  v. 
Randall,  29  N.  Y.  :i")>< ;  McCormick  v.  Sar- 
son,4riN.  Y.  265;  Dutcliese  Co.  v.  Harding, 
49  N.  Y.  32:3;  Manufacturing  Co.  v.  Allen, 
.53  N.  Y.  515.  Here  there  was  no  collateral 
warranty  or  agreement  as  to  the  quality 
of  the  iron.  The  representation  as  to  the 
kind  and  quality  of  iron  was  part  of  the 
contract  of  sale  itself,  descriptive  simply 
of  the  article  t<i  be  delivered  in  the  future; 
and  clearly,  within  the  cases  cited,  an 
acceptance  of  the  property  by  the  defend- 
ants, without  any  offer  to  return  the  same 
at  any  time,  deprives  them  of  any  right 
to  make  complaint  of  its  interior  quality. 
The  judgment  should  he  aflirmed,  with 
costs.  All  concur,  except  A.NDREWS,  J., 
not  vo  ting. 
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Ex  parte  CRAWCOUR. 

In  re  ROBERTSON. 

(9  Ch.  Div.  419.) 

Court  of  Appeal.    June  27,  1878. 

This  was  an  appeal  froin  a  decision  of 
Mr.  Registrar  Hazlitt,  acting  as  chief 
judge  in  banlsruptcy. 

On  the  29th  of  November,  1877,  an  agree- 
ment in  writing  was  entered  into  betwetn 
W.  A.  Robertson,  a  trader,  of  the  one  part, 
and  Lewin  Crawcour  &  Co.,  upholsterers, 
of  the  other  part,  which  contained  the  fol- 
lowing provisions  :— 

(I.)  "That  Lewin  Crawcour  &  Co. thereby 
let  to  Robertson,  and  he  thereby  hired  of 
them,  the  several  articles  of  furniture  and 
effects  belougingto  them  mentioned  in  the 
schedule  thereto,  and  which  were  admitted 
by  Robertson  to  be  of  the  value  of  £(13  4s. 
lOd.,  adding  thereto  5  per  cent,  on  the  said 
value  less  the  amount  of  first  instalment. 

(2.)  "The  said  articles  of  furniture  and 
effects  are  hired  by  W.  A.  Robertson  upon 
the  following  terms  and  conditions:  — 

{'6.)  "W.  A.  Robertson  is  to  pay  to  Lew- 
in Crawcour  &  Co.  the  sum  of  £10  on  the 
signing  hereof,  £5  on  the  4th  of  January 
next,  and  £5  on  the  4th  day  of  each  suc- 
ceeding calendar  month  during  the  con- 
tinuance of  this  agreement,  and  is  also  on 
the  signing  hereof  to  deposit  with  Lewin 
Crawcour  &  (;o.  promissory  notes  for  the 
total  amount  of  the  instalments  to  be 
paid  hereunder,  such  promissory  notes  be- 
ing given  as  collateral  security,  and  entire- 
ly without  prejudice  to  the  title  of  Lewin 
Crawcour  &  Co.  in  or  to  the  said  furniture 
and  effects,  and  of  all  rights  reserved  to 
them  by  this  agreement,  and  subject  to 
this  stipulation,  that,  in  case  of  the  goods 
being  seized  and  removed  by  Lewin  Craw- 
cour &  Co.  under  clause  5,  the  whole  of 
such  promissory  notes,  or  so  many  of 
them  as  shall  then  be  current,  shall  after 
such  seizure  and  removal  he  given  up  on 
demand  to  W.  A.  Robertson,  and  shall 
from  and  after  such  seizure  and  removal 
become  absolutely  void. 

(4.)  "W.A.Robertson  is  to  keep  the  rent 
of  the  premises  in  which  the  said  furniture 
and  effects  are  placed  regularly  and  punc- 
tually paid,  and  not  to  part  with  posses- 
sion of,  remove,  or  otherwise  deal  with 
the  said  goods,  or  any  part  thereof,  norto 
part  with  the  possession  of.  or  assign  his 
interest  in,  the  house  or  promises  wherein 
the  said  goods  may  be,  without  the  con- 
sent in  writing  of  Lewin  Crawcour  &  Co. 
being  first  obtained. 

(5.)  "In  the  event  ofnon-paymentof  any 
of  the  above  notes  on  the  days  upon 
which  they  respectively  become  due,  or  of 
the  breach  of  any  of  the  conditions  herein 
expressed  to  be  performed  by  W.  A.  Rob- 
ertson, or  in  case  the  said  furniture  and 
effects,  or  any  part  thereof  shall  be  seized 
or  taken  in  execution  under  any  process 
of  any  court  either  of  law  or  of  equity, 
Lewiii  Crawcour  &  Co.  may  by  them- 
selves, or  others,  their  servants  or  agents, 
enter  into  any  house  or  place  where  the 
said  articles  of  furniture  or  any  of  them 
shall  then  be,  and  seize,  remove,  and  re- 
take possession  of  the  same,  as  in  their 


first  and  former  estate,  notwithstanding 
any  payments  made  by  W.  A.  Robertson, 
and  Robertson  shall  be  barred  from  com- 
mencing or  maintaining  any  action  of 
trespass  or  otiierwise  by  reason  of  such 
taking  possession  as  aforesaid,  or  of  the 
temporary  possession  of  the  premises 
wherein  the  said  goods  may  be,  for  such 
time  as  may  be  reasonably  occupied  in 
such  removal,  or  for  the  recovery  of  any 
part  of  the  moneys  paid  under  this  agree- 
ment, which,  upon  such  default  or  breach 
as  aforesaid,  it  is  hereby  agreed  are  to  be 
absolutely  forfeited  to  Lewin  Crawcour  & 
Co. 

(6.)  "Upon  payment  by  W.A.Robert- 
son to  Lewin  Crawcour  &  Co.  of  the  full 
sum  of  £65  178.  lOd.  by  the  instalments 
aforesaid  the  agreement  shall  be  deemed 
completed, and  shall  thenceforth  close  and 
determine,  and  the  said  furniture  and 
effects  shall  become  and  be  the  property  of 
W.A.Robertson;  but  until  the  whole  of 
the  said  sura  shall  have  been  paid  the  said 
articles  of  furniture  and  effects  shall  re- 
main the  sole  and  absolute  property  of 
Lewin  Crawcour  &  Co.,  and  are  only  let 
on  hire  to  W.  A.  Robertson,  who  hereby 
agrees  to  take  all  proper  care  of  the  same 
during  the  hiring,  and,  in  ease  of  damage 
by  fire  or  otherwise,  W.  A.  Robertson  will 
bear  the  loss  or  risk." 

The  articles  mentioned  in  the  schedule 
to  the  agreement  consisted  of  ordinary 
household  furniture.  Soon  after  the  exe- 
cution of  the  agreement  they  were  deliv- 
ered at  Robertson's  private  residence.  On 
the  9th  of  January,  1878,  Robertson  filed  a 
liquidation  petition,  nnder  which  a  trus- 
tee was  appointed,  who,  on  the  26th  of 
February,  took  possession  of  the  furniture 
comprised  in  the  agreement  of  the  29th  of 
November,  1877,  which  was  still  in  debt- 
or's house,  and  remained  in  possession  of 
it  until  the  19th  of  March,  1878,  when  Lew- 
in Crawcour  &  Co.  took  possession  of  it. 
The  instalments  of  rent  due  in  February 
and  March  had  not  been  paid.  On  the 
22nd  of  March  the  trustee  obtained  from 
the  court  of  bankruptcy  an  injunction  re- 
straining Lewin  Crawcour  &  Co.  from  re- 
moving the  furniture,  and  the  injunction 
was  continued  from  time  to  time.  On  the 
80th  of  March  the  trustee  gave  notice  of 
an  application  to  the  court  for  an  order 
declaring  that  the  furniture  formed  part 
of  the  property  of  the  debtor  divisible 
among  his  creditors,  and  belonged  to  the 
trustee.  This  application  was  heard  on 
the  24th  of  May,  1878.  On  behalf  of  the 
trustee  it  was  contended  that  the  hiring 
agreement  was  void  as  against  him,  be- 
cause it  had  not  been  registered  under  the 
bills  of  sale  act,  1854;  and,  mc)reoYer,  that 
he  was  entitled  to  the  furniture  as  being, 
at  the  commencement  of  the  liquidation, 
in  the  order  and  disposition  of  the  debtor, 
with  the  consent  of  the  true  owners.  On 
the  latter  point  a  number  of  affidavits 
were  filed  by  Lewin  Crawcour  &  Co.  to 
prove  that  there  is  a  notorious  custom  of 
letting  furniture  upon  terms  similar  to 
those  of  the  agreement  of  the  29th  of  No- 
vember, 1877,  and  it  was  said  that  this 
custom  excluded  the  operation  of  the  re- 
puted ownership  clause.  These  affidavits 
were  answered  by  a  number   of  affldavits 
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filpa  on  behalf  of  the  trustee,  which  denied 
the  existence,  or  at  any  rate  the  notoriety, 
of  any  such  custom.  The  registrar  held 
that  the  agreement  ought  to  have  been 
registered  as  a  bill  of  sale,  and  that,  by 
reason  of  its  non-registration,  it  was  void 
as  against  the  trustee;  and  ou  this  ground, 
without  going  into  the  question  of  order 
and  disposition,  he  made  tlie  order  aslicd 
for,  granting  a  perpetual  injunction  to 
restrain  Lewin  tlrawcour  &  Co.  from  in- 
terfering with  the  furniture.  Lewin  Craw- 
cour  &  Co.  appealed. 

Winslow,  Q.  C,  and  Finlay  Knight,  for 
appellants.     5fate  Lee,  for  trustee. 

JESSEL,  M.  R. : — I  cannot  concur  in  the 
ground  of  the  registrar's  decision. 
Whether  it  can  be  suiiported  on  other 
grounds  will  be  a  matter  for  discussion 
at  a  future  time.  The  registrar  rested  the 
title  of  th3  trustee  simply  on  this,  that  the 
agreement  was  a  bill  of  sale,  and  that  it 
was  void  as  against  the  trustee  because  it 
was  not  registered.  It  appears  to  me 
that  the  agreement  was  not  a  bill  of  sale 
by  Robertson,  who  is  tlie  person  by  whom 
a  bill  of  sale  must  have  been  executed  if  it 
is  to  be  hit  by  the  bills  of  sale  act.  Rob- 
ertson never  had  any  property  in  the 
goods.  (Jrawcour  &  Co.,  to  whom  they 
originally  belonged,  agreed  to  let  them 
on  hire  to  Robertson  at  a  rent  to  be  paid 
by  instalments,  with  this  further  provi- 
sion, that,  until  all  the  instaliiients  had 
bsen  paid,  the  property  should  remain  in 
C-awcour  &  Co.,  and  that,  if  any  instal- 
nent  should  not  be  paid  when  it  became 
d  je,  they  should  be  at  liberty  to  retake 
possession  of  their  own  goods,  and  the  in- 
stalments iilready  paid  should  be  forfeited 
to  them.  That  does  not  make  the  docu- 
ment a  bill  of  sale  executed  by  Robertson, 
or  a  license  given    by  hfm  to  take  posses- 


sion of  personal  chattels  as  security  for 
a  debt.  It  is  .dimply  one  of  the  terms  of 
the  letting  for  hire  and  conditional  sale 
of  the  goods  by  Crawcour  &  Co.  to  him. 
When  the  liquidation  petition  was  filed, 
some  instalments  of  the  rent  being  over- 
due, Crawcour  &  Co.  attempted  to  take 
possession  of  their  goods.  Jt  appears  to 
me  that  they  were  entitled  to  do  so,  and 
that  there  was  no  reason  for  granting 
the  injunction. 

JAMES,  L.J. : — I  am  of  the  same  opin- 
ion. 

BRETT,  L.  J.:— It  is  said  that  this 
agreement  con  tains  a  license  by  Robertson 
to  Crawcour  &  Co.  to  take  possession  of 
his  goods,  and  that  it  therefore  amounts 
to  a  bill  of  sale  within  sect.  7  of  the  bills  ol 
sale  act.  The  only  way,  however,  in 
which  Robertson  could  have  any  interest 
in  the  goods  or  any  right  to  deal  with 
them  was  by  virtue  of  the  agreement  it- 
self. It  is  said  that  the  agreement  passed 
the  property  in  the  goods  to  Robertson, 
and  that  by  it  he  at  the  same  time  mort- 
gaged the  goods  to  Crawcour  &  Co.,  and 
gave  them  a  license  to  seize  them.  The 
sole  question  therefore  is,  whether  the 
property  in  the  goods  passed  to  Robert- 
son. In  my  opinion  the  property  did  not 
pass  by  the  agreement.  To  hold  that  it 
did  would  be  clearly  contrary  to  the  ex- 
pressed intention  of  the  parties.  Nor  do  I 
think  that  the  property  passed  by  the  de- 
livery of  the  goods,  which  was  made  in 
accordance  with  the  agreement.  In  ray 
opinion  the  property  could  not  pass  until 
all  the  instalments  had  been  paid,  and  that 
has  not  been  done  yet. 

The  appeal  was  allowed,  with  costs 
fixed  at  £20,  and  the  case  was  referred 
back  to  the  registrar  to  try  the  question 
of  reputed  ownership. 
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CROFOOT  V.  BENNETT. 

(2  N.  T.  258.) 

Court  of  Appeals  of  New  York.     Dec.  Term, 
1848. 

Sylvester  Crofoot  sued  Bennett  in  the 
supreme  court  in  trespass  for  talking  a 
quantity  of  bricls.  On  the  trial  before 
Willard,  J.,  at  the  Washington  circuit  in 
1847,  it  appeared  that  Horace  Crofoot,  on 
the  2d  of  September,  1846,  in  conBlderation 
of  a  previouH  indebtedness  to  and  a  new 
advance  by  the  defendant,  transferred  to 
him  by  writing  all  the  brick  in  two  kilns 
previously  burnt  in  Crofoot's  yard,  sup- 
posed to  be  forty-five  thousand,  and  for- 
ty-three thousand  to  be  taken  out  of  a 
new  kiln  which  he  was  then  putting  up. 
It  was  stated  in  the  writing  that  the  de- 
fendant had  paid  for  the  brick,  and  that 
they  were  to  be  good  merchantable  brick. 
On  the  next  day  the  defendant  went  to 
the  j-ard  tor  the  purpose  of  having  all  the 
brick  delivered  to  him,  and  on  that  occa- 
•sion  the  brick  already  burnt,  as  well  as 
those  unburnt,  were  pointed  out  to  the  de- 
fendant by  Horace  Crofoot,  and  the  defend- 
ant took  possession  of  the  premises  where 
the  brick  were  and  gave  directions  about 
them  ;  but  none  of  those  in  the  unburnt 
kiln  were  counted  out  or  marked,  or  set 
apart  from  the  residue.  Horace  Crofoot 
agreed  with  the  defendant  to  burn  the 
unfinished  kiln,  which  he  aecordin2,ly  did. 
On  the  6th  of  October  following  Horace 
Crofoot  executed  to  the  plaintiff,  who  was 
his  brother,  a  bill  of  sale  of  all  the  bricks 
in  such  new  kiln.  On  Che  8th  of  the  same 
month  the  defendant  opened  the  kiln  and 
took  therefrom  and  carried  away  the 
quantity  wMch  had  been  purchased  by 
him  out  of  that  kiln,  and  for  that  taking 
the  plaintiff  brought  this  action.  Justice 
Willard  held  that  these  facts  made  out  a 
good  delivery  to  the  defendant  on  the  2d 
and  3d  days  of  September  of  the  bricks  in 
question;  that  as  against  him  the  plain- 
tiff had  no  title,  and  that  the  defense  was 
madeont.  The  defendant  had  a  verdict, 
which  the  supreme  court  refused  to  set 
aside  on  bill  of  exceptions,  and  the  plain- 
tiff, after  judgment  in  the  defendant's 
favor,  appealed  to  this  court. 

A.  T.  Wilson,  for  appellant.  J.  Parry, 
for  respondent. 

STR(JNG,  J.  It  is  said  in  the  opinion  of 
the  supreme  court,  that  the  title  to  the 
unburnt  brick  passed  to  the  defendant  on 
the  3d  of  September,  before  they  had  been 
separated  from  the  mass  in  the  new  kiln, 
or  burnt.  In  this  I  think  they  were 
wrong.  Chancellor  Kent  says  that  u  ht-n 
the  goods  sold  are  mingled  with  otiiers, 
they  must  be  ascertained,  designated  and 
separated  from  the  mass,  before  the  prop- 
erty can  pass.  It  is  a  fundamental  prin- 
ciple pervading  everywhere  the  doctrine 
of  sales  of  chattels,  that  if  goods  be  sold 
while  mingled  with  others,  by  number, 
weight  or  measure,  the  sale  is  incomplete, 
and  the  title  continues  with  the  seller, 
until  the  bargained  property  be  separated 
and  identified.  (2  Kent'sCom.  496.)  These 
rules  are  fully  supported  by  the  authori- 


ties cited  by  the  chancellor.  The  reason 
is,  that  the  sale  cannot  apjjly  to  any  ar- 
ticle until  it  is  clearly  designated,  and  its 
Identity  thus  ascertained.  In  the  ease  un- 
der consideration,  it  could  not  be  said 
with  certainty  that  any  particular  brick 
belonged  to  the  defendant  until  they  had 
been  separated  from  the  mass.  If  some  of 
those  in  an  unfinished  state  had  been 
spoiled  in  the  burning,  or  had  been 
stolen,  they  could  not. have  been  consid- 
ered as  the  property  of  the  defendant,  and 
the  loss  would  not  have  fallen  upon  him. 
But  if  the  goods,  sold  are  clearly  identi- 
fied, then,  although  it  may  be  necessary 
to  number',  weigh  or  measure  them,  In 
order  to  ascertain  what  would  be  the 
price  of  the  whole  at  a  rate  agreed  upon 
between  the  parties,  the  title  will  pass. 
If  a  fioek  of  sheep  is  sold  at  so  much  the 
head,  and  it  is  agreed  that  they  shall  be 
counted  after  the  sale  in  order  to  deter- 
mine the  entire  price  of  the  whole,  the 
sale  is  valid  and  complete.  But  if  a  given 
number  out  of  the  whole  are  sold,  no  title 
is  acquired  by  the  purchaser  until  they 
are  separated,  and  their  identity  thus 
ascertained  and  determined.  The  distinc- 
tion in  all  these  cases  does  not  depend  so 
much  upon  what  is  to  be  done,  as  upon  the 
object  which  is  to  beeffected  by  it.  Ifthatis 
specification, the  property  is  not  changed; 
if  it  is  merely  to  ascertain  the  total  value 
at  designated  rates,  the  change  of  title  is 
effected.  In  this  case,  the  judge  who  tried 
the  cause  did  not  decide  directly  that  the 
defendant  had  acquired  a  title  to  the 
bricks  which  he  took  before  they  had  been 
separated.  The  question  was,  however, 
distinctly  raised  by  the  plaintiff's  counsel, 
and  was  in  effect  decided  against  him. 
Although  the  judge  erred  in  that,  thejudg- 
ment  will  not,  therefore,  be  reversed  if  in 
legal  intendment  the  error  could  not  in 
any  manner  have  prejudiced  the  plaintiff. 
It  could  not  have  had  that  effect  if  the 
plaintiff  must  still  have  failed  in  the  suit 
had  the  point  been  decided  in  his  favor. 

If  the  counsel  for  the  plaintiff  had  in- 
sisted that  the  question  of  delivery  of  the 
brick  should  have  been  submitted  to  the 
jury  as  one  of  fact,  there  was  enough  in 
the  evidence  to  have  called  upon  the  judge 
to  adopt  that  course;  but  this  position 
was  not  taken  by  the  counsel;  on  the 
contrary,  he  called  upon  the  judge  to  de- 
cide it  as  a  question  oi  law,  upon  facts 
which  were  not  controverted,  and,  assum- 
ing those  facts  to  be  true,  the  judge  de- 
cided that  point  correctlj'.  The  delivery 
was  not  simply  of  the  specific  bricks 
eventually  taken  by  the  plaintiff,  but  of 
the  whole  with  the  privilege  of  selection. 
The  formal  delivery  of  theyard  must  have 
been  designed  by  the  parties  t<)  carry 
with  it  the  possession  of  the  bricks,  or  it 
would  have  been  a  mere  idle  ceremony. 
The  defendant  then  took  possession  of  the 
whole,  and  gave  directions  about  burning 
those  which  were  yet  in  an  unfinished 
state.  It  made  no  difference  that  such 
directions  were  given  to  one  who  had  an 
interest  in  a  portion  of  them,  and  had 
previously  owned  the  whole.  If  one  sel|s 
an  article,  and  delivprs  it,  the  deliver.y 
would  be  none  the  less  effectual  because 
the  vendor  happened  to   be  employed  to 


20S 


CROFOOT  V.  BENNETT. 


perform  som«  additional  work  upon  it, 
evei^  at  his  own  expense.  And  surely, 
goods  inny  be  delivered  by  one  to  another 
having  an  interest  in  thein,  although  the 
prior  possessor  may  not  part  with  all  his 
title  to  the  whole.  Under  these  circum- 
stances, trespass  would  not  lie  at  the  .suit 
of  the  vendor,  or  his  subsequent  vendee. 
The  goods  being  in  the  possession  of  an- 
other, the  vendee  took  his  title  witli  an 
implied,  if  not  a  positive,  notice  of  the 
rights  of  thn  possessor,  to  which  the  in- 
terest acquired  by  him  was  subordinate. 
In  order  to  maintain  tresi)ass,  it  is  nec- 
essary that  the  plaintiff  should  have  the 
actual  possession  of  the  property,  or,  an 
absolute  title  to   it,  which   gives  the  right 


of  possession.  In  this  case,  while  the  ac- 
tual possession  was  in  the  defendant,  it 
does  not  appearthat  any  possession  what- 
ever had  been  delivered  to  the  plaintiff; 
neither  had  he  the  absolute  property  In 
any  of  tlie  brick  until  the  defendant  had 
exercised  his  right  of  selection.  The  de- 
fendant had,  tlierefore,  maile  out  a  full 
defense  to  the  plaintiff's  action,  as  was 
correctly  decided  by  the  judge;  and  al- 
though lie  may  liave  placed  the  decision 
on  different  and  possibly  insufficient 
grounds,  yet,  as  the  judgment  was  right, 
it  should  not  be  disturbed. 

JEWETT,  C.  J.,  and  BRONSON,  J.,  dis- 
sented. 
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CROSS  et  al.  v.  PETERS. 

(1  Greenl.  376.) 

Supreme  Judicial  Court  of  Maine.    Nov.  Term, 
1821. 

Replevin  for  a  pipe  of  brandy  and  diver.'! 
other  goods.  The  defendant  pleaded  that 
the  property  of  the  goods  was  in  one 
William  Purker,  traversing  the  property 
of  the  plaintiff,  on  which  traverse  issue 
was  taken.  It  was  admitted  at  the  trial 
of  this  issue  that  theproperty  of  thegoods 
was  originally  in  the  plaintiff,  and  so  con- 
tinued unless  altered  by  a  sale  to  Parker; 
they  having  been  attached  as  his  projierty 
by  the  defendant,  who  was  a  deputy  sher- 
iff, by  virtue  of  writs  in  his  hands  at  the 
suit  of  Gustavus  Holm  and  of  Benajmin 
T.  Chase. 

To  prove  the  debt  of  Holm  &  Chase  the 
defendant  called  Parker  as  a  witness,  who 
was  objected  to  by  the  plaintiff's  counsel 
as  being  interested,  and  also  as  having 
committed  a  fraud  in  obtaining  the  goods 
improperly  from  the  plaintiffs  for  the 
express  purpose  of  having  them  attached 
at  the  suit  of  Holm  and  Chase.  But  the 
judge  who  pre.sided  at  the  trial  of  the 
cause  admitted  him  to  testify,  it  appear- 
ing that  he  had  not  paid  the  plaintiffs  for 
the  property. 

Parker  testified  that  on  the  tenth  or 
eleventh  day  of  March  last  he  called  at  the 
plaintiff's  store,  and  purchased  the  goods 
replevied  on  a  credit  of  four  months, 
which  he  took  away  on  the  eleventh  of 
March,  giving  no  note,  and  receiving  no 
bill  of  them  at  that  time,  though  one  of 
the  plaintiffs  -was  present  at  the  delivery, 
but  too  bnsy  to  write  one,  or  to  receive  a 
note.  He  said  that  the  plaintiffs  and  two 
other  merchants  offered  him  other  goods 
on  credit,  which  he  declined  purchasing; 
and  that  he  stopped  payment  on  the  same 
eleventh  day  ol  March. 

On  his  cross  examination  he  testified 
that  he  had  given  sundry  notes  to  the 
Cumberland  Bank  and  to  the  Bank  of 
Portland,  amounting  to  $1904.05,  a  note 
to  John  Williams  for  $900,  and  another  to 
Benjamin  T.  Chase  for  $315,  all  of  which 
were  indorsed  by  Holm,  but  none  of  them 
were  payable  on  the  lltli  March.  He 
further  testified,  and  it  was  proved  by 
other  witnesses,  that  on  the  day  and  two 
days  preceding  his  failure  he  went  to  eight 
different  stores  in  the  same  town  and  pur- 
chased sundry  articles  of  merchandize,  all 
on  credit,  and  for  which  he  was  still  in- 
debted; but  which  he  said  be  purchased 
with  no  other  view  than  to  trade  upon  as 
usual,  and  that  he  did  not  know  that 
Holm  knew  ol  these  purchases.  It  was 
proved  that  Parker  had  all  said  goods 
carried  to  his  shop  on  the  10th  and  11th 
days  of  March;  that  on  the  afternoon  of 
the  11th  which  was  Saturday,  at  the  ur- 
gent request  of  Holm,  to  which  he  made 
some  objections,  he  gave  a  note  to  said 
Holm  for  $2815.70,  this  being  the  amount, 
as  ascertained  by  a  hasty  estimation, 
which  Holm  had  indorsed  for  him  on  the 
notes  aforesaid,  none  of  which  were  then 
payable;— that  at  the  same  time  he  took 
up  the  note  he   had   given   to   B.  T.  Chase 


for  ^315,  which  wasindorsed  by  Holm,  and 
was  not  payable,  giving  instead  of  it  his 
own  note,  without  an  indorser,  and  pay- 
able on  demand;— that  he  took  no  dis- 
charge, or  bond  of  indemnity  from  Holm ; 
-—that  Holm  &  Chase,  the  same  afternoon, 
on  obtaining  said  notes  payable  on  de- 
mand, immediately  sued  out  writs  against 
Parker,  and  attached  the  whole  property 
in  his  possession,  of  which  the  goods  re- 
plevied were  a  part; — that  after  <'hase 
had  given  up  the  note  indorsed  by  Holni, 
and  taken  Parker's  own  note  in  its  stead, 
he  said  to  Holm  that  his  own  attachment 
ought  to  be  laid  on  the  goods  first,  be- 
cause he  had  thus  exonerated  him  from 
his  liability  as  indorser,  to  which  Holm 
assented ;— and  that  Parker  had  been 
transacting  business  at  a  loss  before  this 
time,  and  on  one  occasion  appeared  dis- 
turbed when  a  person  entered  his  shop 
after  the  goods  were  removed  thither, and 
found  him  offering  tea  under  its  value. 

The  counsel  for  the  plaintiffs  hereupon 
contended,  Ist  that  here  was  sufficient  evi- 
dence of  a  conspiracy  between  Holm  and 
Parker  to  procure  the  goods  for  the  ex- 
press purp(>se  of  their  attachment  by  Holm, 
for  which  cause  the  contract  of  sale  was 
void,  as  being  a  fraud  on  the  creditors, 
and  they  might  well  reclaim  the  goods:— 
2d  that  if  the  jury  were  not  satisfied  of 
the  conspiracy,  yet  if  they  believed  from 
the  evidence  that  Parker,  when  he  bar- 
gained for  and  received  the  goods,  well 
knew  that  lie  was  insolvent,  and  meant 
not  honestly  to  pay  according  to  the 
terms  of  the  contract,  and  thereby  im- 
posed on  the  plaintiffs,  the  contract  was 
void  for  that  imposition. 

But  the  judge  instructed  the  jury  that 
though  at  the  time  of  making  the  pur- 
chases from  the  plaintiffs  and  others  it  ap- 
peared that  Parker  was  insolvent,  yet  his 
insolvency,  unattended  by  any  misrepre- 
sentations or  falsehood  in  obtaining  the 
credit,  would  not  render  the  sale  void; 
and  that  unless  they  believed  that  he  ob- 
tained such  credit  with  a  fraudulent  in- 
tent and  secret  agreement  or  understand- 
ing with  Holm  that  the  goods  should  be 
attached  by  him  to  secure  his  debt,  the 
plaintiffs  could  not  maintain  the  action; 
but  that  if  they  believed  that  the  goods 
were  purchased  with  such  intention  and 
understanding,  their  verdict  ought  to  be 
for  the  plaintiffs.  The  jury  thereupon  re- 
turned a  verdict  for  the  plaintiffs,  which 
was  to  be  set  aside  and  a  new  trial  grant- 
ed if  the  judge's  instructions  were  errone- 
ous, or  if  Parker  was  Improperly  admitted 
as  a  witness. 

Todd,  lor  plaintiffs.  E.  Whitman,  lor 
defendant.     Longfellow,  In  reply. 

MELLiEN,  C.  J.  afterwards  delivered  the 
opinion  of  the  court,  as  follows: 

Two  questions  are  presented  for  consid- 
eration; one,  as  to  the  admission  of 
Parker  as  a  witness;— the  other  as  to  the 
opinion  delivered  by  the  presiding  justice 
to  the  jury. 

As  to  the  first  question,  the  objection 
seems  unfounded. — Tbe  case  finds  tliat  the 
goods  the  witness  purchased  have  not 
been  paid  for: — He  thereforestands  entire- 
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ly  indifferent.  He  is  liable  to  tlie  plaintiffs 
for  tlie  price  of  the  goods,  if  tliey  do  not 
succeed  in  this  action:  and  will  remain 
liable  to  Holm  if  they  do  succeed.  Let 
this  cause  be  decided  either  way,  one  of 
the  witnesses  debts  must  be  cancelled  and 
the  other  will  remain  due  and  unpaid.  To 
this  point  may  be  cited  the  case  of  Bean 
V.  Bean,  12  Mass.  20.  The  objectiim  as  to 
interest,  therefore  fails.  But  it  is  urged 
that  he  is  inadmissible  on  the  ground  of 
his  connection  with  the  allesed  fraud.  In 
the  case  in  4  Mass. '192,  ( Bliss  v.  Thomp- 
son,! cited  by  the  plaintiffs' counsel,  such 
an  objection  is  considered  as  of  no  im- 
portance. 

As  to  the  other  point  reserved,  the  pre- 
siding justice  instructed  the  jury  that  un- 
less they  should  be  satisfied  that  the 
goods  replevied  were  purchased  bj' Parker 
pursuant  to  some  secret  agreement  or  un- 
derstanding between  him  and  Holm,  so 
that  they  might  be  attached  by  Holm  for 
liis  indemnity,  tliey  ought  to  find  in  fa- 
vour of  the  defendant.  Tt  is  now  neces- 
K.nry  to  examine  and  determine  whether 
that  instruction  was  correct.  If  not,  the 
verdict  must  beset  aside  and  a  new  trial 
granted.  As  it  appears  by  the  report  of 
the  case  that  no  arts  or  devices  were  prac- 
ticed, nor  any  false  representations  or  i)re- 
teiices  whatever  were  made  by  Parker  at 
the  time  of  purchasing  the  goods  on  credit, 
or  at  any  other  time  by  means  of  which  he 
obtained  the  credit ;  and  as  the  jury  have 
found  that  there  was  no  such  concert  or 
secret  agreement  or  understanding  be- 
tween Parker  and  Holm;  and  as  it  does 
not  appear  that  Parker  knew,  at  the  time, 
that  he  was  insolvent,  though  in  fact  he 
was  so;  the  simple  in<)uii'y  is  this:  "  If  a 
man  doing  l)usiness  as  a  trader  and  in 
good  credit  (i hough  insolvent  at  the  time, 
but  not  aware  of  that  fact)  obtains  goods 
on  credit  in  the  town  vi-here  he  lives  and  is 
known,  without  practising  any  artifice  or 
making  any  false  representations  or  pre- 
tences, or  in  fact  any  representatioiis  or 
pretences  at  all;  —  and  removes  these 
goods  to  his  own  store  openly:  Can  such 
vender,  upon  learning  the  insolvency  and 
circumstances  of  the  purchaser,  reclaim 
the  goods  in  the  possession  of  the  pur- 
chaser or  maintain  replevin  for  them 
against  the  attaching  officer,  on  the  prin- 
ciple of  his  legal  right  to  rescind  the  bar- 
gain?"—This  seems  a  clear  and  fair  state- 
ment of  the  question. 

If  in  the  present  case  the  plaintiffs  had 
a  right  to  rescind  the  contract  of  sale,  it 
must  be  on  the  ground  of  fraud  on  the 
part  of  Parker  thepurchaser ;  and  though 
in  many  instances  contracts  may  be 
avoided  by  reason  of  the  fraudulent  con- 
duct of  one  of  the  parties:  and  the  party 
attem|)ted  to  be  charL'^ed  may  for  that 
canse  be  excused  from  the  periormance  of 
his  contract;— yet  in  cases  of  the  kind  un- 
der consideration,  where  a  vender  claims 
the  right  of  rescinding  a  contract  of  sale 
wliicb  has  been  carried  into  effect  and  ex- 
ecuted on  his  part  by  a  deliv(-ry  of  the  ar- 
ticles sold,  it  would  seem  that  his  right  to 
rescind  must  be  founded  on  such  a  fraud 
on  the  jjart  of  the  vendee  as  would  render 
him  liable  to  an  indictment;  or  if  not, 
would  at  least  subject  him  to  an  action  of 


deceit:  or  In    other  words,  that   a  vender 
has  not  a  legal  right  to  rescind  a  contract 
of  sale  and  reclaim  the  goods  sold,  unless 
such  fraud  was   practised    in   making   the 
contract,  that  if  the  vender  did  not  rescind 
it,  he  would  recover  damages   against  the 
vendee  for    the  injury   sustained    by  that 
fraud. — But  without  advancing  any  direct 
opinion  as  to  the  correctness  of  this  prin- 
ciple, it  anpears  to  us  to  be  clear  that  it 
would  require  as  much  proof  of  fraud  and 
I  false  representation  to  maintain  an  action 
I  against  a  vendee  in  the  above  circumstan- 
j  ces,  as  an  acticm  against   a   third    person, 
j  by  whose  fraudulent  and  false  representa- 
I  tions    the    vender    was    induced   to    give 
credit  to  the  vendee. — Artifice,  misrepresen- 
!  tation,  falsehood  and  fraud  constitute  the 
foundation  of  all  such  prosecutions. 

It  may  not  be  useless  to  examine  the 
subject  in  both  points  of  view. 

In  the  case  we  have  stated,  would  an  in- 
dictment lie  against  the  purchaser? 

1.  Cheating,  at  common  law,  was  an  in- 
dictable offence;  but  to  constitute  the  of- 
fence two  things  were  necessary.  First, 
the  act  must  be  of  such  a  nature  as  to 
affect  the  public.  Secondly,  it  must  be 
such  against  which  common  [irudence 
could  not  have  guarded.  IHawk.P.  C. 
ch.  71.     Rex  V.  Wheatly,  2  Burr.  112.5. 

2.  The  statute  of  33  Hen.  8,ch.  1, made  it 
an  offence  to  obtain  money,  goods, etc.  by 
a  false  token.  Though  this  statute  in 
some  respects  altered  the  common  )av,',  it 
did  not  affect  those  cases  against  vuhich 
common  prudence  would  be  a  sufficient 
security. 

3.  The  statute  of  30  Geo.  2.  ch.  1,  goes 
still  further  and  makes  it  an  indictable 
offence  to  obtain  money,  goods,  etc.  upon 
a  false  pretence.  Before  this  last  statute 
was  enacted  it  was  not  an  offence  to  ob- 
tain money,  goods,  etc.  by  a  false  pretence, 
unless  false  tokens  were  used.  See  .^non., 
0  Mod.  10.").  Queen  v.  Macarty,  Id.  301. 
Queen  v.  Orbell,  Id.  42.  Queen  v.  Uixon, 
Id.  61.  King  v.  City  of  (Tiester,  5  Mod.  11. 
Queen  v.  Grantham,  II  Mod.  222.  Reg.  v. 
Jones,  2Ld.  Uaym.  1013. 

This  statute  was  never  in  force  in  Mas- 
sachusetts, as  we  are  informed  by  Par- 
sons C.  J.  in  tlie  case  of  Commonwealth  v. 
Warren,  6  Mass.  72..  But  the  Stat.  181.5.  ch. 
13(),  contains  similar  provisions,  and  there- 
fore those  decisions  which  we  uieet  with 
in  the  English  books  upon  the  Stat.  Geo. 
2,  are  applicable  to  the  statute  of  1815. 

In  the  case  of  Young  in  error  v.  Rex,  3  D. 
&  E.  9s.  it  is  decided  that  to  bring  a  case 
within  the  act  of  Geo.  2,  there  must  be 
false  pretences  or  stories,  and  misrepresen- 
tations, deceiving  and  intended  to  deceive 
the  ])cison  with  whom  the  offender  is 
dealing,  and  fraudulently  contrived  for 
that  purpose.  —  Buller  J.  says,  "Barely 
asking  another  for  a  sum  of  money,  is  not 
sulHcient:  but  somepretence  must  be  used, 
and  this  pretence  must  be  false,  and  the 
intent  is  necessary  to  constitute  the 
crime. " — The  case  of  Rex  v.  Lara, 6  D.  &  E. 
505,  shews  the  nature  of  those  false  tokens 
and  pretences  which  are  necessary  to  sup- 
port an  indictment. — Lara  pretended  that 
he  wished  to  purchase  certain  lottery 
tickets  to  a  large  amount.  He  did  so, and 
paid    for    them    bj'   a  draft   on    a   certain 
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banker  with  whom  he  Bald  he  had  funds, 
though  at  the  time  he  knew  he  hiid  not.— 
The  court  decided  that  the  indii-tment 
could  not  be  maintained.  Ld.  Kenyon 
observed  that  Lam  used  nothing  but'  his 
^  own  assertion  to  gain  credit,— "tliat  he 
sat  down  and  drew  a  check  on  a  banker; 
but  it  would  he  ridiculous  to  call  tliat  a 
false  token:— that  it  left  his  credit  just 
where  it  was  before.  What  the  defendant 
did  was  highly  reprehensibleand  iniraoral; 
but  as  he  used  no  false  tokens  to  accom- 
plish his  designs,  judgment  must  be  ar- 
rested." 

Hawk.  B.  1,  ch.  71,  sect.  2,  says  that 
"the  deceitful  receiving  money  from  one 
man  to  another's  useupona  false  pretence 
of  having  a  message  and  order  to  that 
purpose,  is  noc  punishable  by  criminal  pros- 
ecution, because  it  is  acccompanied  by  no 
manner  of  artful  contrivance;  but  wholly 
depends  on  a  bare,  naked  lie." 

The  above-cited  cHse  of  Commonwealth 
".  Warren  was  decided    before  the   act   of 

Cassachusetts     for     the    punishment    of 

leatB  was  passed.  Had  it  been  in 
•orce  at  the  time  of  the  trial,  Warren 
would  probably  have  been  convicted,  as 
he  used  several  false  pretences  to  obtain 
credit  bj'  means  of  which  his  fraud  was 
successful.  The  case  further  shews  that  if 
another  person  had  been  connected  with 
him  in  the  fraud,  the  offence  would  have 
amounted  to  a  conspiracy  without  any 
false  pretences;  and  might  have  been 
charged  and  punished  as  such. — This  dis- 
tinction it  is  of  importance  to  notice,  as  it 
may  have  a  bearing  on  the  main  question 
reserved  in  this  cause;  and  tor  that  reason 
it  may  under  this  head  be  also  remarked 
that  where  two  or  more  conspire  to  do 
an  unlawful  act,  or  a  lawful  act  for  an  un- 
lawful purpose,  it  is  a  crime;  and  the  gist 
of  the  conspiracy  is  the  unlawful  confed- 
eracy. Commonwealth  v.  Judd  &  al.  2 
Mass.  329.  (Commonwealth  v.  Tibhetts  & 
al.  2  Mass.  536. 

Our  next  inquiry  is  whether,  in  the  case 
stated,  an  action  of  deceit,  or  an  action 
on  the  case  in  nature  of  deceit,  would  lie 
for  damagen  occasioned  by  the  fraud. — 
Our  law  books  must  answer  tlie  question. 
Some  of  the  cases  relating  to  this  point 
are  founded  upon  an  alleged  fraud  and  de- 
celt  on  the  part  of  the  vender:  others  on 
the  part  of  the  vendee.— Those  which  are 
grounded  upon  an  express  warranty  do 
not  come  within  the  range  of  our  present 
view.  In  Medina  v.  Stoughton  1  Ld. 
Raym.  593,  it  is  settled  that  possession  is 
a  warranty  of  the  Implied  kind,  that  the 
goods  belong  to  the  seller;  for  possession 
is  a  colour  of  title,  and  an  action  lies  upon 
a  bare  affirmation  of  the  possessor  that 
the  goods  are  his  own.  Roberts  on  frauds 
.523.— "An  action  upon  the  case  lies  fora  de- 
ceit when  a  man  does  any  deceit  to  the 
damage  of  another.  Com.  Dig.  Action  on 
the  case  for  deceit  A.  1."  "Fraud  with- 
out damage  or  damage  without  traud 
gives  no  cause  of  action— both  must  con- 
cur." Baily  v.  Merrell,  3  Bulst.  9.'>.  Rob- 
erts 523.  "No  action  lies  against  a  man 
for  his  declaring  that  a  certain  person 
would  have  given  him  a  certain  sum  for 
his  farm  ;  though  no  such  offer  was  ever 
made.— It  is  a  mere  ground    of  estimation 


with  which  no  prudent  man  should  be  sal:- 
isfied;"— but  a  declaration  of  the  fact 
that  the  rent  was  so  much,  when  it  was 
not,  whereby  a  purchaser  is  deceived,  will 
support  an  action.  See  Roberts  .523,  and 
the  cases  there  cited.  Many  other  cases  of 
false  or  fraudulent  representations  on  the 
part  of  the  vender  might  be  stated,  shew- 
ing the  principles  on  which  actions  for  de- 
ceit maj- be  maintained  against  them: — 
but  these  are  sufficient.  It  is  much  more 
to  our  present  purpose  to  examine  those 
cases  in  which  actions  have  been  support- 
ed against  vendees  or  receivers  of  money, 
for  fraud  and  deceit  on  their  part,  and  the 
facts  necessary  to  support  such  actions. 
In  the  case  of  Butfington  v.  Gerrish,  15 
Mass.  156.  Walker  was  guilty  of  gross 
fraud,  and  stated  a  series  of  falsehoods 
well  calculated  to  gain  him  credit,  by  in- 
spiring confidence  in  his  responsibility; — 
and  by  means  of  this  fraud  and  false  pre- 
tence, he  succeeded  in  obtaining  credit  to 
a  large  amount.  In  Badger  v.  Phinney,  15 
Mass.  359.  Rand,  the  minor,  obtained 
credit  by  falsely  affirming  that  he  was  of 
full  age:  and  this  affirmation  was  point- 
edly made,  too,  in  reply  to  the  inquiries  of 
Badger.  Putnam,  J.  in  giving  the  opin- 
ion of  the  court  says,  "  the  goods  were  de- 
livered to  the  plaintiff  Rand  because  he 
undertook  to  pay  for  them  and  declared 
he  was  of  full  age.  The  basis  of  this  con- 
tract has  failed  from  the  fault  if  not  the 
fraud  of  the  infant:  and  the  fraud  which 
induced  the  contract, furnishes  the  ground 
for  the  impeachment  of  it.  Thus  in  the 
case  of  Buffington  v.  Gerrisb,  where  one 
purchased  goods  on  credit  by  means  of 
false  representations,  it  was  holden  the 
vender  had  not  parted  with  his  property, 
but  might  maintain  replevin  against  the 
attaching  officer." 

In  the  case  before  mentioned  of  Com.  v. 
Warren,  the  court  observed  that  the  man 
defrauded  should  ssek  his  remedy  by  a-;-  • 
tion.  In  that  instance  false  and  fraudu- 
lent representations  had  been  made.  In 
the  important  case  of  Pasley  v.  Freeman, 
3  U.  &  E.  51,  Buller  J.  observes, "The  fraud 
is  that  the  defendant  procured  the  plain- 
tiff to  sell  goods  on  credit  to  one  whom 
they  would  not  otherwise  have  trusted, 
by  asserting  that  which  they  knew  to  be 
false.  Here  then  is  the  fraud  and  the 
means  b.y  which  it  was  committed  : — the 
assertion  alone  is  not  sufficient:  but  the 
plaintiff  must  go  on  and  prove  that  it 
was  false  and  that  the  defendant  knew  it 
to  be  so."  The  action  of  Pasley  v.  Free- 
man was  maintained  upon  the  principle 
that  the  defendant  had  been  guilty  of  that 
fraud  and  misrepresentation  to  induce 
the  plaintiff  to  sell  goods  on  credit  to 
Falch,  which  would  have  maintained  the 
action  against  Falch  if  he  had  himself  been 
guilty  of  the  fraud  and  falsehood.— Buller 
J.  concludes  with  observing  that  "it  a 
man  will  wickedly  assert  that  which  he 
knows  to  be  false  and  thereby  dra-w  his 
neighbor  into  a  heavy  loss  he  is  liable  in 
damages."  Ashhurst  J.  in  delivering  bis 
opinion  says  "  In  order  to  make  it  action- 
able it  must  be  averred  that  the  defend- 
ant intending  to  decHivo  and  defraud  the 
plaintiffs,  did  deceitfully  encourage  and 
persuade  them    to  do  the  act  and  tor  that 
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purpose  made  the  false  affirmation,  in  con- 
sequence oJ  which  they  (3id  act."  "If  A. 
send  his  servant  to  buy  a  house,  who 
buys  it  and  pays  for  it,  and  the  seller 
affirms  to  A.  that  he  was  not  paid, 
whereby  A.  pays  him  ;  an  action  lies.  So 
if  a  man  affirm  himself  to  be  of  full  age, 
when  he  is  an  infant,  and  thereby  procure 
money  to  be  lent  on  mortgage."  See 
Com.  Dig.  action  on  the  case  for  deceit  A. 
10,  and  the  authorities  there  cited;  also 
Bean  v.  Bean,  12  Mass.  20.  Numerous 
other  instances  of  similar  imposition  and 
falsehood  might  be  collected  and  stated  ; 
hut  it  is  not  necessary,  as  they  are  all 
founded  on  the  same  principle,  viz.  that 
the  money,  goods  or  credit  had  been  ob- 
tained by  means  of  false  and  fraudulent 
assertions  of  the  defendant.  We  have  not 
been  able  to  find  a  single  instance  in  which 
an  action  of  this  liind  has  been  supported, 
except  where  the  party  charged  had  suc- 
ceeded in  his  plan  by  false  assertions  and 
fraudulentmisrepresentafions.  In 3Chitty 
on  Pleading  are  a  number  of  forms  of  dec- 
larations iji  actions  of  deceit — one  for  sell- 
ing goods  as  and  for  a  larger  quantity 
than  there  was; — one  for  selling  a  piece  of 
land  as  containing  more  acres  than  it  did 
contain; — one  for  misrepresenting  the 
value  or  profits  of  a  certain  trade; — one 
for  re]iresenting  himself  as  authorized  by 
a  third  person  to  do  a  certain  act  or  re- 
ceive a  certain  sum  of  money  ;  and  one  for 
personating  the  plaintiff  In  each  of  these 
forms  there  is  a  strong  averment  that  the 
defendant  made  a  direct,  false  and  fraud- 
ulent representation  of  facts,  with  an  in- 
tent to  accomplish  his  object  and  defraud 
the  plaintiff;  and  that  by  means  thereof 
he  had  succeeded. 

We  have  thus  taken  a  brief  review  of 
some  of  the  general  principles  of  law  ap- 
plicable to  indictments  for  frauds  and  de- 
ceits, and  to  actions  on  the  case  brought 
by  the  party  injured  against  him  who 
commits  the  fraud  ;  whether  he  is  the  ven- 
dee of  the  goods  or  his  artful  and  fraudu- 
lent friend.  It  appears  by  the  [irecedents 
to  which  we  have  alluded,  that  in  case  for 
a  fraudulent  purchase  or  obtainnient  of 
money,  the  declaratioji  must  contain  an 
allegation  that  the  plaintiff  was  imposed 
upon  by  artitice  and  false  declarations 
— calculated  and  intended  to  deceive;  and 
in  all  the  cases  which  we  have  cited,  the 
prosecution  on  civil  action  was  maintained 
or  defeated,  jicrording  as  the  proof  ap 
peared  on  trial  tcniching  the  false  and 
fraudulent  representations  alleged  to  have 
l)een  made  by  the  party  charged  ;  heknow- 
ing  them  to  be  false  and  decepiive. — Judg- 
ing, then,  from  legal  forms  and  decided 
cases,  it  seems  to  be  settled  that  deceptive 
assurances  and  false  representations 
fraudulently  made  are  essential  to  thesup- 
port  of  an  indictment  or  civil  action  for  a 
fraud  committed  in  the  manner  above 
supposed;  and  of  course,  that  such  proof 
is  equally  necessary  to  tlie  support  of  an 
action  of  replevin  by  the  vender  vs'lio 
claims  the  right  of  rescinding  the  sale  he 
has  made  on  the  grounil  of  fraud  in  the 
vendee.  Let  us  for  a  moment  look  at  the  ' 
facts  in  the  case  at  bar.  — Parker,  it  turns 
out,  was  insolvent  when  he  purchased  the 
goods,  but  there  is  no  proof   that   he  was 


apprized  of  thefact;— he  bought  the  goods 
on  credit  in  usual  form,  refusing  the  offer 
of  further  credit  from  the  plaintiffs  :^he 
made  no  professions  or  promises ; — no  rep- 
resent a  tions  or  assertions;  practised  no 
other  art  than  obtaining  the  credit  with- 
out disclosing  hisinsol  vency  ;  a  fact,  which 
it  does  not  appear  that  he  himself  knew. 
These  facte  are  essentially  different  from 
those  appearing  in  the  cases  we  have  col- 
lected and  stated;  in  which  it  is  declared 
not  only  that  there  mnst  have  been  asser- 
tions and  representations  made — but 
they  must  also  have  been  false:  and  to 
complete  the  proof  the  defendant  must 
have  known  them  to  be  false.  Under 
these  circumstances  we  are  not  aware  of 
any  legal  principles  on  which  an  indict- 
ment could  be  sustained  or  an  action  for 
deceit  against  Parker;  and  we  do  not  per- 
ceive liow  it  is  competent  for  the  plaintiffs 
to  rescind  the  contract  they  have  made 
and  reclaim  the  goods  in  this  action,  un- 
less upon  the  ground  of  concealment, 
which  has  been  also  urged  by  the  counsel 
for  the  plaintiffs,  and  which  we  will  pres- 
ently consider. —As  the  jury  have  decided 
that  no  secret  understanding  existed  be- 
tween Parker  and  Holm  of  a  fraudulent 
nature  relating  to  this  property,  we  do 
not  see  why  the  rule  of  law  is  not  appli- 
cable in  this  instance,  melior  est  conditio 
defendentis.  The  plaintiffs  may  have  been 
guilty  of  negligence  or  want  of  duecare;^ 
but  as  it  regards  the  question  before  the 
court  the  defendant  and  he  whom  he  rep- 
resents seem  not  liable  even  to  that  Impu- 
tation. 

But  is  is  contended  by  the  counsel  for 
the  plaintiffs  that  a  vender  may  rescind  a 
contract  of  sale  on  account  of  fraud  in  the 
vejidee  by  concealment  of  the  truth  as 
well  as  by  false  assertions  and  misrepre- 
sentations; that  the  consequences  are  the 
same  and  of  course  the  law  is  the  same. 
Before  answering  this  argument,  it  is  nat- 
ural to  inquire  wherein  this  concealment 
consisted. — It  is  stated  by  the  counsel  for 
the  plaintiff  that  it  was  the  duty  of 
Parker,  as  ."ui  honest  man,  to  have  dis- 
closed his  insolvency  to  the  plaintiffs  at 
the  time  he  ajjplied  to  purchase  the  prop- 
erty The  first  reply  to  be  given,  is,  that 
it  does  not  appear  in  the  case  that  he 
knew  he  was  insolvent. — He  minht  he  sus- 
[)icious  of  it,  and  he  might  not  be;  on  that 
Ijoint  we  have  no  information.  It  dees 
not  apijear,  then,  that  he  concealed  any 
facts  wiiich  he  was  bound  to  disclose. — If 
tlie  principles  of  law  respecting  this  part 
of  the  cause  were  to  be  carried  to  the 
same  extent  by  the  court  as  they  have 
been  in  the  argument  of  the  counsel,  all 
confidence  in  dealing  wouhi  be  destroyed, 
and  perfect  confusion,  as  to  the  title  of 
personal  property,  would  be  the  conse- 
(luence. — The  vendee  would  never  feel  safe 
in  purchasing,  nor  any  other  person  safe 
in  purchasing  of  him,  lest  the  creditor 
shoidd  afterwards  dlscovei'  that  the  ven- 
dee, when  he  pui'chased,  was  actually  in- 
solvent, and  that  those  v\'ho  afterwards 
bought  of  him  knew  of  the  insolvency; 
and  then  should  come  forward,  \Aith  a 
swee]iing  claim  of  the  projierty  he  had 
sold,  on  the  in-incipleof  rescinding  the  sale 
for  a   fraudulent  concealment. — But   sup- 
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posing  that  Parker  did  Ijnow  ol  his  own 
insolvency  at  the  time  of  his  contract:  we 
are  perfectly  satisfied  that  the  sale  ia  not 
void  ou  the  ground  of  fraud  becausehe  did 
not  disclose  the  tact. 

It  Is  true,  the  fraudulent  concealment  by 
the  vender  of  a  secret  defect  in  an  article 
sold  by  him,  wholly  unknown  to  the  ven- 
dee, may  be  the  foundation  of  an  action 
for  damages  by  him  against  the  vender, 
and  perhaps  authorize  che  vendee  to  re- 
scind the  contract  on  discovery  of  the 
fraud;  because  the  law  implies  a  warranty 
that  the  goods  or  articles  sold  are  of  a 
merchantable  quality.  Gilb.  Evid.  187. 
Roberta  523.  But  we  apprehend  no  case 
can  be  found  by  which  it  has  been  settled 
that  the  law  implies  anything  lilie  a  war- 
ranty on  the  part  of  a  purchaser  that  he 
is  a  man  of  property,  and  sound  as  to  his 
pecuniary  concerns.— In  the  commerce  and 
intercourse  of  maukind,  such  an  implica- 
tion was  never  understood  to  exist. 

It  is  also  true  that  in  the  case  of  policies 
of  assurance  the  concealment  of  the  truth 
is  nearly  allied  to  misrepresentation.  If 
the  fact  be  material,  it  avoids  the  policy. 
But  it  is  not  on  the  ground  of  fraud  in  the 
concealment  that  the  contract  is  void  ;  be- 
cause if  the  concealment  be  the  effect  of 
accident  or  mistake,  negligence  or  inad- 
vertence, it  is  equally  fatal  to  the  policy 
as  if  it  were  intentional  and  fraudulent. — 
See  Marshal,  347,  and  cases  there  cited. 
But  it  will  be  difficult  to  And  a  case  where 
a  policy  was  declared   void,  because  the 


assured,  when  the  policy  was  effected,  was 
insolvent  and  yet  concealed  that  fact: — 
still  the  reasoning  of  the  plaintiffs'  counsel 
seems  to  lead  to  the  conclusion  that  the 
policy  would  in  such  a  case  be  void 
because  the  assured  was  Insolvent  and 
unable  to  pay  the  note  he  had  given  for 
the  premium. — We  apprehend  no  conclu- 
sion can  be  drawn  from  these  principles  of 
tholaw  of  insurance  unfavourable  to  those 
on  which  we  place  the  decision  of  this 
cause. 

We  have  before  stated  that  there  might 
be  a  conspiracy  between  two  or  more  to 
obtain  goods  or  money  from  another 
without  any  false  pretences,  etc.  and 
which  would  be  punishable  as  a  crime. 
In  reference  to  this  principle  of  law  the 
jury  were  instructed  that  if  they  believed 
such  conspiracy  or  secret  arrangement 
existed  between  Parker  and  Holm,  though 
there  were  no  false  pretences  or  represen- 
tations, they  ought  to  find  a  verdict  for 
the  plaintiffs,  but  not  otherwise. 

It  is  to  be  lamented, if  the  plaintiffs  have 
lost  their  property  by  reposing  confidence 
where  it  was  not  deserved;  but  this  is 
not  a  circumstance  for  our  consideration 
in  the  decision  of  the  cause. 

On  the  whole,  after  much  thought  and 
the  most  careful  examination,  we  are  sat- 
isfied with  the  correctness  of  the  instruc- 
tions which  were  given  to  the  jnry;  that 
the  motion  for  a  new  trial  must  be  over- 
ruled, and  that  there  be  an  entry  of  judg- 
ment according  to  the  verdict. 
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CUNNINGHAM  v.  ASHBROOK  et  al. 

(20  Mo.  553.) 

Supreme  Court  of  Missouri.    March  Term, 
1855. 

Action  hy  one  Cunningliani  aptainst 
Aslibrooli  and  otJiers  for  tiie  price  of  cer- 
*?'°  }}2^^-  Judgment  of  nonsuit,  and 
plaintiff  brings  error. 

^J^l  1^1  ^i'^^'  ^<'^ore  a  jury,  it  appeared 
tnat  defendants  were  engaged  in  slaugh- 
tering and  packing  hogs  for  themselves, 
and  also  slaughtering  for  other  packers, 
riiey  had  an  arrangement  with  one  Mc- 
Allister and  one  W  hi  taker,  who  were 
paclcers,  that  each  should  have  one-third 
of  all  the  hogs  slaughtered  by  them,  de- 
fendants attending  to  the  buying  and  the 
slaughtering,  for  the  sale  of  the  offal. 
Plaintiff's  hogs  were  bought  by  a  person 
who  bought  hogs  for  defendants,  and 
occasionally  for  the  other  two  packers, 
and  who  testified  that  in  buving  these 
hogs  he  did  not  know  who  w"ould  take 
them.  The  hogs  were  taken  to  defendants' 
slaughter  house,  and  there  killed,  and  de- 
fendants notified  plaintiff  to  call  next  day 
at  the  packing  house  of  McAllister,  who 
would  take  the  hogs,  to  see  them  weighed 
and  get  his  pay.  That  night,  however, 
the  slaughter  house  and  the  hogs  were  de- 
t'troyed  hy  lire.  It  was  in  evidence  that 
it  was  customary  for  hogs  to  be  weighed 
at  the  packing  house,  in  the  presence  of 
the  seller,  who  then  received  his  pay,  and 
one  witness  testitied  that  by  custom  the 
seller's  ownership  continued  till  the  hogs 
were  weighed.  The  lower  court  gave  the 
following  instruction  :  "If  the  hogs  were 
sold  by  net  weight,  to  be  ascertained  by 
weighing  the  hogs  after  they  were  slaugh- 
tered and  cleaned,  and  not  to  be  paid  for 
until  so  weighed,  tind  the  hogs  were  de- 
stroyed bj- an  accidental  fire  before  they 
were  weighed,  then  the  loss  falls  upon  the 
seller,  unless  he  shows  that  the  parties  in- 
tended the  sale  to  he  absolute  and  com- 
plete before  the  weighing. 

Glover  &  Richardson,  (with  whom  was 
D.  C.  Woods,)  for  plaintiff  in  error.  J.  A. 
Kasson,  for  defendants  in  error. 

LEONARD,  J.  The  only  things  essen- 
tial to  a  valid  sale  of  personal  property  at 
common  law  were,  a  proper  subject,  a 
price,  and  the  consent  of  the  contracting 
parties,  and  when  these  concurred,  the 
sale  was  complete,  and  the  title  passed 
without  anything  more.  (2  Black.  Cora. 
447;  Bloxara  v.  Sanders,  4  ]3arn.  &  Ores. 
941.)  The  term  sale,  however,  in  its  lar- 
gest sense,  may  include  every  agreement 
for  the  transferring  of  ownership,  whether 
Immediate  or  to  be  completed  afterwards, 
and  goods,  in  reference  to  the  disposition 
of  them  by  sale,  may  be  considered  as  e.x- 
isting  separately  and  ready  for  immediate 
delivery,  or  as  a  part  of  a  larger  mass 
from  which  they  must  be  separated  by 
counting,  weighing  or  measuring,  or  as 
goods  to  be  hereafter  procured  and  sup- 
plied to  the  buyer,  or  to  be  manufactured 
for  his  use.  Goods  of  the  first  sort  are 
the  only  proper  subjects  of  a  common  law 
sale,  which  is  strictly  a  transaction    oper- 


ating as  a  present  transfer  of  ownership, 
and  does  not  include  executory  contracts 
for  the  future  sale  and  delivery  of  personal 
property,  although  there  are  some  appar- 
ently anomalous  cases  in  our  books  in 
which  transactions  in  reference  to  goods 
to  be  separated  from  a  mass  seem  to  have 
been  treated,  where  there  had  been  a  con- 
structivedelivery.as  valid  sales, producing 
a  present  change  of  property. 

The  general  rule,  however,  is  otherwise, 
and  all  the  different  sorts  of  goods  to 
which  we  have  referred,  except  the  first, 
are,  under  our  law,  the  proper  subjects 
only  of  executory  agreements— contracts 
for  the  future  sale  and  delivery  of  them. 

The  Roman  law,  however,  it  is  said, 
dealt  differently  with  this  subject.  In 
that  system  of  jurisprudence  (Bell  on  Con- 
tract of  Sale,  9,)  "a  sale  was  not  an  im- 
mediate transmutation  of  property,  but  a 
contract  of  mutual  and  personal  engage- 
ments for  the  transference  of  the  thing  on 
the  onehand  and  the  payment  of  the  price 
on  the  other,  without  regard  to  the  time 
of  performance  on  either  part,  that  being 
left  to  be  regulated  by  the  agreement  of 
the  parties,  the  seller  being  bound  to  de- 
liver the  thing  in  property  to  the  buyer  at 
the  time  agreed  on,  and  the  buyer  to  pay 
the  price  in  the  manner  settled  between 
them.  The  distinction  was  carefullv  ob- 
served between  the  direct  right  of  prop- 
erty (jus  In  re)  conferred  by  delivery,  and 
the  indirect  right  (jus  ad  rem)  to  demand 
of  the  seller  delivery  of  the  thing  sold. 
There  thus  arose  out  of  the  contract  the 
double  relation  of  debtor  and  creditor,  as 
to  the  thing  sold  and  the  price  to  be  paid 
for  it.  Corresponding  with  these  rela- 
tions, two  actions  were  given,  both  per- 
sonal and  direct;  one  for  the  thing  sold, 
the  other  for  the  price  due.  The  claim  for 
the  price  being  absolute  on  delivery  or 
tender  of  the  thing  and  the  demand  for 
the  thing  conditional,  provided  it  had  not 
in  the  meantime  perished  without  fault  of 
the  seller. "  Thus,  it  is  seen,  a  Roman  sale 
was  applicable  to  all  the  possible  circum- 
stances in  which  goods  to  be  transferred 
could  be  found,  and  the  respective  engage- 
ments of  buyer  and  seller  (under  such  a 
transaction,)  were  specifically  enforced 
by  the  appropriate  actions. 

Although  at  common  law  cons?nt  alone 
was  sufficient  to  constitute  a  valid  sale, 
the  statute  of  fraud  has  now  intervened 
and  other  formalities,  are  prescribed, 
which  must  be  observed  or  what  was  be- 
fore a  valid  transfer  of  property  is  now  of 
no  validity.  The  statute,  beginning  where 
the  common  law  stopped,  requires  some 
one  of  these  solemnities  to  be  added  to  the 
transaction  before  it  shall  be  considered 
as  complete,  so  as  to  effect  a  change  of 
ownership;  and  the  matter  here  relied  up- 
on, as  the  statute  evidence  of  the  comple- 
tion of  the  contract,  was  the  change  of 
possession.  This  provision  of  the  statute 
implies  it  is  said  a  delivery  of  the  thing 
sold  on  the  part  of  the  debtor,  and  an  ac- 
ceptance of  it  by  the  buyer,  with  an  inten- 
tion on  the  one  side  to  part  with,  and  on 
the  other  to  accept  the  ownership  of  it; 
and  it  is  not  enough  that  the  mere  nat- 
ural, actual,  corporeal   possession   should 
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be  changed,  but  there  must  be  a  chantre  of 
the  civil  possession,  which  is  a  lioliling  of 
the  thing  with  the  design  of  keeping  it  as 
owner;  anil  this  brings  us  to  an  exam- 
ination of  the  instruction  complained  of, 
and  which  resulted  in  non-suiting  the 
plaintiff. 

The  proof  given  shows  (or,  at  least, 
ccmduces  to  show,  which,  for  the  present 
purpose,  is  the  same  thing,)  that  the  thing 
sold  had  been  delivered  in  point  of  fact  to 
the  bu.ver,  and  the  true  question  in  the 
cause,  (indeed  the  only  one  that  could  be 
raised,)  was,  whetlier  this  change  of 
actual  possession  was  also  a  change  of 
the  civil  possession;  or  in  other  words, 
whether  the  hogs  were  delivered  and  re- 
ceived by  the  parties  respectively,  with 
the  intention  of  changing  the  ownership. 
If  the  facts  were  so,  the  sale  was  perfect, 
the  title  passed,  and  the  loss  fell  upon  the 
new  owner. 

It  is  to  be  remarked  that  this  is  the  sale 
of  a  specific  commodity,  the  whole  drove, 
and  not  of  a  part,  to  be  ascertained  by 
counting  out  the  ref4uired  number,  and 
therefore,  the  title  passed  as  soon  as  the 
bargain  was  completed  by  the  delivery. 
It  was  not  a  transaction  in  relation  to 
the  sale  of  part  of  a  mass,  which  could 
not  take  effect  as  a  present  sale,  immedi- 
ately changing  the  property,  until  the  sep- 
aration was  actually  made;  and  it  is  pos- 
sible some  confusion  may  have  arisen  hei-e 
by  not  clearly  distinguishing  between  the 
sale  of  a  specific  commodity,  clearly  sep- 
arated and  distinguished  from  all  others, 
as  a  specific  drove  of  stock,  and  of  an  in- 
definite commodity,  as  a  hundred  barrels 
of  corn  out  of  the  party's  crib,  or  a  hun- 
dred mules  out  of  his  drove,  when  the 
seller  is  bound  to  separate  and  identify  the 
particular  i)art  sold,  before  it  can  pass  in 
property  to  the  purchaser. 

Nor  is  there  any  objection  to  the  valid- 
ity of  this  transMCtion  as  a  present  sale, 
growing  out  of  the  supposeil  uncertainty 
as  to  the  price.  Although  there  is  no  sale 
until  the  price  is  settled  between  the  par- 
ties, yet  it  is  settled,  within  the  meaning 
of  this  rule,  when  the  terms  of  it  are  so 
fixed  that  the  sum  to  be  paid  can  be  ascer- 
tained without  further  reference  to  the 
parties  themselves;  and,  indeed,  by  the 
common  law,  the  price  is  fixed  within  this 
rule,  even  when  it  appears  that  parties 
have  agreed  that  it  shall  be  the  reasona- 
ble worth  of  the  thing  sold,  leaving  it  to 
the  tribunals  to  ascertain  the  amount,  if 
thev  cannot  agree  upon  it  themselves. 
(Bell  on  Sales,  18-20;  Acebal  v.  Levy,  10 
Bing.  3.S2.) 

This,  then,  was  a  present  agreement  be- 
tween these  parties  for  the  sale  of  a  spe- 
cificcommodityfor  a  price  settled  l)etween 
them,  si>  as  to  be  callable  of  future  ascer- 
tainment, without  further  icferetice  to 
themselves,  and  we  repeat,  immediately 
passed  the  title  to  the  buyer,  if  the  cere- 
mony of  (li'livery  re(|uired  by  the  statute 
of  frauds  was  complied  witli,  ami  there 
having  been  a  delivery  in  fact,  the  whole 
question  was,  as  before  remarkeil,  with 
what  intention  that  delivery  was  made, 
whether  merely  that  the  hogs  might  he 
weighed,  neither  party  being  bound  in  the 
meantime   by  what   had    passed    between 


them,  or  as  the  formal  completion  of  the- 
bargain  to  bind  the  parties  and  vest  the 
ownership  in  the  purchaser. 

We  come  now  to  an  examination  of  thfr 
instruction  complained  of,  the  substance 
of  wliich  is,  that  if  the  hogs  were  sold  by 
net  weight,  to  be  ascertained  by  weigh- 
ing after  they  were  slaughtered  and 
cleaned,  then  the  presumption  that  the 
sale  was  completed  by  the  delivery  is  met 
and  repelled,  and  the  loss  falls  on  the 
plaintiff,  as  owner,  unless  he  shows  that 
the  parties  intended  the  sale  to  be  com- 
plete upon  the  delivery.  The  jury  would, 
no  doubt,  have  so  understood  the  direc- 
tion, when  they  came  to  apply  it  to  the 
case,  and  such,  too,  we  suppose,  was  the 
meaning  of  the  court ;  but  we  do  not  con- 
cur in  this  view  of  the  law.  Certainly,  this 
circumstance  was  proper  for  the  jury  up- 
on the  question  of  the  intention  of  the 
parties  in  changing  the  actual  possession, 
and  might  have  afforded  a  very  proper 
topic  of  comment  to  counsel,  in  arguing 
the  question  of  fact  before  them;  but  we 
do  not  think  any  well  considered  case  has 
gone  the  length  of  declaring  that  it 
changed  the  strong  natural  presumption 
to  be  derived  from  the  actual  delivery  of 
the  property,  and  imposed  upon  the  other 
party  the  necessity  of  sliowing  that  "the 
parties  intended  the  sale  to  be  absolute 
and  complete  before  the  weighing,"  and 
we  feel  well  assured  that  there  is  no  prin- 
ciple upon  which  this  position  can  be 
maintained.  We  find  it  frequeutlj-  repeat- 
ed in  the  books,  that  when  anything  re- 
mains to  be  done  by  the  seller,  such  as 
counting,  weighing  or  measuring,  the  title 
does  not  pass;  and  this  is  certainly  cor- 
rect, when  this  operation  is  necessary  in 
order  to  separate  the  goods  from  a  larger 
mass,  of  which  they  are  a  part;  but  that 
is  not  this  case,  and  we  think  tliat  by 
keeping  the  distinction  between  a  specific 
and  an  indefinite  commodity  in  view,  most 
of  the  cases  upon  this  subject  can  be  ex- 
plained, and  their  apparent  conflict  recon- 
ciled. It  is  also  certainly  true  that,  in  de- 
termining the  question  as  to  the  purpose 
of  the  parties  in  changing  the  actual  pus- 
session,  the  f;ict  that  the  price  is  to  be 
subsequently  ascertained  by  reference  to 
the  net  weight,  and  then  paid,  is  proper 
to  go  to  the  jury;  but  possession  is  so 
much  of  the  essence  of  property,  as  it  is 
that  alone  which  enables  us  to  enjoy  a 
thing  as  property,  and  the  natural  con- 
nection between  property  and  po.ssession, 
especially  in  movables,  is  so  strong,  that 
the  presumption  arising  from  a  change  of 
actual  possession,  that  it  was  Intended 
also  as  a  change  of  the  property,  is  not, 
in  our  view,  overcome,  as  a  matter  of  law, 
by  the  fact  here  relied  upon,  that  the  thing 
bargained  for  was  to  be  paid  for  by 
weight,  to  be  ascertained  after  the  deliv- 
ery. 

Weshall  content  ourselves  by  a  reference 
to  a  few  cases  whicli  we  consider  directly 
in  point,  in  support  of  the  position  we 
have  taken.  Scott  v.  Wells,  (G  Watts  & 
.Serg.  3CS,)  was  a  case  of  the  sale  of  a  raft 
of  lumber  at  twelve  dollars  per  thousand 
feet,  to  be  ascertained  by  measurement. 
There  had  been  a  delivery,  and  the  raft 
being  lost  by   a  freshet,  the  question  was, 
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whether  the  property  passed  so  as  to  cast 
the  loss  upon  the  buyer.  The  court  be- 
low instructed  the  jury  that  "parties  may 
make  a  sale  of  goods  so  as  to  pass  the 
property  by  the  actual  delivery  thereof, 
without  first  flxins  the  quantity  upon 
which  the  price  is  to  be  computed,"  and 
the  supreme  court  approved  of  the  direc- 
tion, JudKe  Gibson  remarking,  "that  a 
sale  is  imperfect  only  when  it  is  left  open 
for  the  addition  of  terms  necessary  to 
complete  it.orwhereit  is  defective  in  some 
indispensable  ingredient,  which  cannot  be 
supplied  from  extrinsic  sources.  But 
when  possession  is  delivered  pursuant  to  a 
contract  which  contains  no  provision  for 
additional  terms,  the  parties  evince,  in  a 
way,  not  to  be  mistaken,  that  they  sup- 
pose the  bargain  to  be  consummated." 

Macomber  v.  Parker,  (13  Pick.  182,)  was 
a  sale  of  a  quantity  of  brick  in  a  kiln  at  a 
certain  rate  per  thousand,  to  be  ascer- 
tained by  counting,  and  the  court.  In  de- 
livering its  opinion,  says:  "It  is  true  the 
bricks  were  to  be  counted,  but  that  was 
to  be  done  to  enable  the  i)artie8  to  come 
to  a  settlement  of  their  accounts,  and  not 
for  the  purpose  of  completing  the  sale. 
Taking  the  whole  of  Hunting's  testimony 
together,  this  we  think  is  the  reasonable 
inference  to  be  drawn  from  it.  If  the 
bricks  had  been  actually  delivered,  there 
could  have  been  no  question  that  the  sale 
would  have  been  complete,  notwithstand- 
ing the  bricks  were  to  be  afterwards 
counted.  The  general  principle  is,  that 
wlien  an  operation  of  weight,  measure- 
ment, counting  or  the  like,  remains  to  be 
performed  in  order  to  ascertain  the  price, 
the  quantity  or  the  particular  commodity 
to  be  delivered,  and  to  put  it  in  a  deliver- 
able state,  the  contract  is  incomplete,  un- 
til such  operation  is  performed.  (Brown 
on  Sales,  44.)  But  where  the  goods  or 
commodities  are  actually  delivered,  that 
shows  the  intent  of  the  parties  to  com- 
plete the  sale  by  the  delivery,  and  the 
weighing,  or  measuring  or  counting  after- 
wards would  not  be  considered  as  any 
part  of  the  contract  of  sale,  but  would  be 
taken  to  refer  to  the  adjustment  of  the 
fianl  settlement  as  to  the  price.  The  sale 
would  be  as  complete  as  a  sale  upon 
credit  before  the  actual  payment  of  the 
price.  Nothing  can  be  found  in  any  of 
the  numerous  cases  on  this  point,  which 
militates  against  this  position." 

The  remarks  of  the  same  court  in  Riddle 
V.  Varnum.  (20  Pick.  283-4,)  to  which  we 
have  been  referreil  by  the  counsel  for  the 
respondents  are  not  inteniled  to  conflict 
with  what  had  been  previously  determined, 
but  expressly  affirm  that  decision. 

It  is  true  the  court  say  that  "the  party 


affirming  the  sale  must  satisfy  the  jury 
that  it  was  intended  to  he  an  absolute 
transfer,  and  all  that  remained  to  be  done 
was  merely  for  the  purpose  of  ascertain- 
ing the  price  of  the  articles  sold  at  the 
sale  agreed  upon."  And  of  this  there  can 
be  no  doubt,  but  yet  that  is  a  matter  for 
the  jury,  and  it  is  not  intimated  in  this 
case  that  when  there  is  an  actual  delivery, 
the  jury  cannot  be  allowed  to  infer  such 
intention  without  some  additional  evi- 
dence. 

These  questions  generally  arise  when 
the  thing  sold  has  perished,  and  the  con- 
test is  upon  whom  the  loss  shall  fall,  and 
it  may  not  be  improper  here  to  remark 
that,  notwithstanding  the  marked  differ- 
ence between  a  Roman  and  common  law 
sale,  in  other  particulars,  when  a  loss  oc- 
curs, it  falls  upon  the  same  person  under 
either  8.ystera.  Under  our  law,  the  maxim 
is  that  the  owner  bears  the  loss,  a  rule,  it 
would  seem,  of  universal  application,  res 
perit  domino.  Under  the  Roman  law,  the 
debtor  of  a  specific  thing  was  not  answer- 
able for  its  loss,  when  it  perished  in  his 
hands  without  fault,  and  when  there  had 
been  a  purchase  of  a  specific  commodity, 
although  the  property  was  not  changed 
until  delivery,  the  seller,  by  the  bargain, 
became  debtor  to  the  b'lyer  of  the  partic- 
ular thing  bought,  and  so  not  liable  if  it 
perished  without  fault. 

We  repeat  what  we  have  before  said,  it 
is  a  question  for  the  jury.  If  the  delivery 
were  for  the  purpose  of  passing  the  prop- 
erty, it  had  that  effect  although  the  price 
was  to  be  afterwards  ascertained  and 
paid  according  to  net  weight,  and  there  is 
no  rule  of  law  that,  under  such  circum- 
stances, the  presumption  arising  from  the 
delivery  is  met  and  reptlled,  and  that 
other  evidence  becomes  necessary  in  or- 
der to  make  out  a  prima  facie  case  of  a 
present  sale.  The  seller  has  a  right,  not- 
withstanding the  bargain,  to  retain  his 
property  till  he  is  paid,  unless  he  agrees 
to  allow  the  purchaser  a  credit  (the  bar- 
gain for  an  immediate  transfer  of  prop- 
erty implying  a  present  payment  of  the 
price,)  and  hence,  when  there  is  no  under- 
standing as  to  the  time  of  payment  other 
than  what  is  implied  in  the  postponement 
of  it  until  the  quantit.y  of  the  thing  sold  is 
ascertained  in  the  manner  indicated  in  the 
contract,  this  circumstance  is  certainly  en- 
titled to  consideration  with  the  jury,  in 
determining  the  character  of  the  delivery, 
which,  if  intended  to  pass  the  thing  in 
property,  deprives  the  seller  of  his  security 
upon  it  for  the  price,  at  the  same  time  that 
it  throws  upon  the  buyer  the  future  risk. 
The  judgment  is  reversed,  and  the  cause 
remanded. 
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OUSACK  et  al.  v.  ROBINSON. 

(1  Best  &  S.  290.) 

Queen's  Bench,  Trinity  Term.    May  25,  1861. 

Declaration   Eor  goods  sold   and   deliv- 
ered, and  goods  bargained  and  sold.   Plea, 
never  indebted.    Atthe  trial  before  Black- 
burn, J., at  the  Liverpool  winter  assizes  in 
1860,  it  appeared   that  the  defendant,  who 
was  a  London    merchant,  on   the  24th  Oc- 
tober,   1860,   at   Liverpool   called    on    the 
plaintiffs,  who  are  importers  of  (^anadian 
produce,  and   said  he  wanted  to  buy  from 
150  to  200  firkins  of  Canadian    butter.     Ho 
then    went   with   one   of   the   plaintiffs  to 
their  cellar,  where  he  was  shewn   a   lot  of 
156   firkins   of   butter,  "ex  Bohemian,"  be- 
longing  to   the   plaintiffs,  which    he   then 
had  the  opportunity  of  inspecting,  and  in 
fact  he  did  open  and  inspect  six  of  the  fir- 
kins in  that  lot.     After  that  examination, 
they   went  to  another  cellar   to  see  other 
butter,  which   however  did  not   suit   the 
defendant.     At   a  later  period  of  the  same 
daj'  the  plaintiffs  and  the  defendant  made 
a  verbal   agreement   by  which  the  defend- 
ant  agreed  to   buv  that   specific  lot  of  156 
firkins   at  77s.   per  cwt.     When  the  price 
had  been  agreed  on,  the  defendant    took  a 
card    on    which   his   name  and    address  in 
London    were    written,  "Edmund    Robin- 
son, 1  Wellington   Street,  London  Bridge, 
London,"  and  wrote  on  lt"]56 firkins  but- 
ter  to  be   delivered   at   Fenning's  Wharf, 
Tooley  Street."    He  gave  this  to  the  plain- 
tiffs, and   at   the   same  time  said  that  his 
agents     Messrs.     Clibborn,   at   Liverpool, 
would  give  directions  how  the  goods  were 
to  be  forwarded  to  Fenning's  Wharf.    The 
plaintiffs   by   Clihborn's    directions   deliv- 
ered   the  butter   to   Pickford's  carts  to  be 
forwarded   to  the  defendant   at  Fenning's 
Wharf.      The    plaintiffs    sent    an    invoice 
dated   the  25th   October,  1860,  to   the   ad- 
dress on  the  defendant's  card.     They   re- 
ceived  in   answer   a  letter   purporting  to 
come  from  a  clerk  in  the  defendant's  office, 
acknowledging  the  leceipt   of   the  invoice, 
and  stating  that  on  thedefendant'sref urn 
he  would  no   doubt   attend  to  it.     There 
was  n<j  evidence  that  the  writerof  this  let- 
ter had  any  authority  to  sign  a  memoran- 
dum of  a  contract.    On  the27th  October  the 
plaintiffs  in  Liverpool  received  a  telegram 
from  the  defendant   in    London,  in   effect 
asserting   that  the   butters  had  been  sold 
by  the  plaintiffs   subject   to   a    warranty 
that  was  equal  to  a  sample,  but  that  they 
were  not   egual    to  sample,  and   therefore 
would  be  returned.     The   plaintiffs  replied 
by  telegram  that  there  was   no  such  war- 
ranty, and    they   must   be  kept.     A   clerk 
at  Fenning's  Wharf   proved   that   Messrs. 
Fennings  stored  goods  for   their  custom- 
ers, and  had  abutter  warehouse;  that  the 
defendant  had  used  the  warehouse   for  fif- 
teen years, and  was  in  thehabit  of  keeping 
his  butters  there  till  hesold  them.     On  the 
26th  October  Piekford  &  Co.  had  delivered 
a   part  of  the  156  firkins  in  question  at  the 
warehouse,  and    delivered   the  residue  on 
the   morning   of   the   27th   October.      The 
witness   could   not   say  whether  any    one 
came  to  inspect  them  or  not,  but  he  proved 
that  they  were  delivered  up  by  Penning  to 
Piekford  &  Co.  under  a  delivery  orderirom 


the  defendant  dated  27th  October.  The 
defendant's  counsel  admitted  that  it  must 
be  taken  that  the  sale  was  not  subject  to 
any  warranty;  but  objected  that  the 
price  of  the  goods  exceeded  £10,  and  that 
there  was  nothing  proved  to  satisfy  the 
requisitions  of  the  statute  of  frauds.  The 
verdict  was  entered  for  the  plaintiffs  for 
£420  10s.  Id.,  with  leave  to  the  defendant 
to  move  to  enter  a  nonsuit,  if  there  was  no 
evidence  proper  to  be  left  to  the  jury  either 
of  a  memorandum  of  the  contract  or  of  an 
acceptance  and  actual  receipt  of  the 
goods. 

In  Hilary  term,  1861,  Edward  James  ob- 
tained a  rule  nisi.  Mellish  and  Quain 
shewed  cause.  Mil  ward,  in  support  of  the 
rule. 

BLACKBDRN,  J.  (After  fully  stating 
the  facts  his  lordship  proceeded.)  Jt  was 
not  contended  that  there  was  any  suffi- 
cient memorandum  in  writing  in  the  pres- 
ent case;  but  it  was  contended  that  there 
was  sufficient  evidence  that  the  defendant 
had  accepted  the  goods  sold  and  actually 
received  the  same;  and  on  consideration 
we  are  of  that  opinion. 

The  words  of  the  statute  are  express 
that  there  must  be  an  acceptance  of  the 
goods  or  part  of  them,  as  well  as  an  actu- 
al receipt;  and  the  authorities  are  very 
numerous  to  shew  that  both  these  requi- 
sites must  exist,  or  else  the  statute  is  not 
satisfied.  In  the  recent  case  of  Nicholson 
V.  Bower,!  which  was  cited  for  the  de- 
fendant. 141  quarters  of  wheat  were  sent 
by  a  railway,  addressed  to  the  vendees. 
They  arrived  at  their  destination,  and 
were  there  warehoused  by  the  railway 
compan.y  under  circumstances  that  might 
have  been  held  to  put  an  end  to  the  un- 
paid vendor's  rights.  But  the  contract 
was  not  originally  a  sale  of  specific  wheat, 
and  the  vendees  had  never  agreed  to  take 
those  particular quarteraot  wheat:  on  the 
contrary  it  was  shewn  to  be  usual,  before 
accepting  wheat  thus  warehoused,  to 
compare  a  sample  of  the  wheat  with  the 
sample  b.v  which  It  was  sold;  and  it  ap- 
peared that  the  vendees,  knowing  that 
they  were  in  embarrassed  circumstances, 
purposely  abstained  from  accepting  the 
goods;  and  each  of  the  judges  mentions 
that  fact  as  the  ground  of  their  decision. 
In  Meredith  v.  Meigh^  the  goods,  which 
were  not  specified  in  the  original  contract, 
had  been  selected  by  the  vendor  and  put 
ou  board  ship  by  the  directions  of  the  ven- 
dee, so  that  they  were  in  the  hands  of  a 
carrier  to  convey  them  from  the  vendor 
to  the  vendee  It  was  there  held,  in  con- 
formity with  Hanson  V.  Armitage,3  that 
the  carrier,  though  named  b.y  the  vendee, 
had  no  authority  to  accept  the  goods. 
And  in  this  we  quite  agree;  for  though 
the  selection  of  the  goods  by  the  vendor, 
and  putting  them  in  transit,  would  but 
for  the  statute  have  been  a  sutflcient deliv- 
ery to  vest  the  property  in  the  vendee,  it 
could  not  be  said  that  the  selection  by  the 
vendor,  or  the  receipt  by  the  carrier,  was 
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an  accei)tance  oi  those  particular  goods 
by  the  vendee. 

In  BuUley  v.  Parker,*  which  was  much 
relied  on  by  Mr.  Milward  in  arsiiiiig  in 
support  of  this  rule,  the  ground  of  the  de- 
cision was  that  pointed  out  by  Holroyd, 
J.,  who  says  (p.  44):  "Upon  a  sale  of 
specific  goods  for  a  specific  price,  by  part- 
ing witli  the  possession  the  seller  parts 
with  his  lien.  The  statute  contemplates 
such  a  parting  with  the  possession  ;  and 
therefore  as  long  as  the  seller  preserves 
his  control  over  the  goods  so  as  to  retain 
his  lien,  he  prevents  the  vendee  from  ac- 
cepting and  receiving  them  as  his  own 
within  the  meaning  of  the  statute."  The 
principle  liere  laid  down  is,  that  there  can- 
not be  an  actual  receipt  by  the  vendee  so 
long  as  the  goods  continue  in  the  posses- 
sion of  the  seller  as  unpaid  vendor  so  as 
to  preserve  his  lien  ;  and  it  has  been  re- 
peatedly recognized.  But  though  the 
goods  remain  in  the  personal  i)ossession 
of  the  vendor,  yet  if  it  is  agreed  between 
the  vendor  and  the  vendee  thattheposses- 
sion  shall  thenceforth  be  kept,  not  as  ven- 
dor, but  as  bailee  for  the  purchaser,  the 
right  of  lien  is  gone,  and  then  there  is  a 
sutflcieut  receipt  to  satisfy  the  statute. 
Marvin  v.  Wallis,^  Beaumont  v.  Bren- 
geri.8  In  both  of  these  cases  the  specific 
chattel  sold  was  ascertained,  and  there 
appear  to  have  been  acts  indicating  ac- 
ceptance sulisequeiit  to  the  agreement 
which  changed  the  nature  of  the  posses- 
sion. 

In  the  present  case  there  was  ample  evi- 
dence that  the  goods  when  placed  in  Fen- 
ning's  Wharf  were  put  under  the  control 
of  the  defendant  to  await  his  further  di- 
rections, so  .-IS  to  put  an  end  to  any  right 
of  the  plaintiffs  as  unpaid  vendors,  as 
much  as  the  change  in  the  nature  of  the 
possession  did  in  the  cases  cited.  There 
was  al.io  sufficient  evidence  that  the  de- 
fendant had  at  Liverpool  selected  these 
specific  ITjG  firkins  of  butter  as  thos^?  which 
he  then  agreed  to  take  as  his  property  as 
the  goods  sold,  and  that  he  directed  tliose 
specitic  firkins  to  be  sent  to  London.  This 
was  certainly  evidf  nee  of  an  acceptance  ; 
and  the  only  reraainingquestion  is,  wheth- 
er it  is  necessary  that  the  acceptance 
should  follow  or  be  contemporaneous 
with  the  receipt,  or  whetheran  acceF)tance 
before  the  receipt  is  not  sutticient.  In 
Saunders  v.  Topp.T  which  is  the  case  in 
which  the  facts  approach  nearest  to  the 
present  case,  the  defendant  had,  accord- 
ing to  the   finding  of  the  jury,  agreed   to 
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1  buy  from  the  plaintiff  forty-five  couple 
of  sheep,  which  the  defendant,  the  pur- 
chaser, had  himself  selected,  and  the  plain- 
tiff had  by  his  directions  put  them  in  the 
defendant's  field.  Had  the  case  stopped 
there,  it  would  have  been  identical  with 
the  present.  But  there  was  in  addition 
some  evidence  that  the  defendant,  after 
seeing  them  in  the  field,  counted  them, 
and  said  it  was  all  right;  and  as  this  was 
some  evidence  of  an  acceptance  after  the 
receipt,  it  became  unnecessary  to  decide 
whether  the  acceptance  under  the  statute 
must  follow  the  delivery,  Parke,  B.,  from 
the  report  of  bis  observations  during  the 
argument,  seems  to  have  attached  much 
importance  to  the  selection  of  particular 
sheep  by  the  defendant;  but  in  his  judg- 
ment he  abstains  from  deciding  on  that 
ground,  though  certainly  not  expressing 
any  opinion  that  the  acceptance  must  be 
subsequent  to  the  delivery.  The  other 
three  barons — Alderson,  Rolfe,  and  Piatt — 
express  an  inclination  of  opinion  that  it  is 
necessary  under  the  statute  that  the  ac- 
ceptance should  be  subsequent  to  or  con- 
temporaneous with  the  receipt;  but  they 
expressly  abstain  from  deciding  on  that 
ground.  In  the  elab<jrate  judgment  of 
Lord  Campbell  in  Morton  v.  Tibbett,8  in 
which  the  nature  of  an  acceptance  and 
actual  receipt  sufficient  to  satisfy  the 
statute  is  fully  expcunded,hesays  (p. 434) : 
"The  acceptance  is  to  be  something  which 
is  to  precede  or  at  any  rate  to  be  contem- 
poraneous with  the  actual  receipt  of  the 
goods,  ahd  is  not  to  be  a  subsequent  act 
after  the  goods  have  been  actually  re- 
ceived, weighed,  measured,  or  examined. 
The  intention  of  the  legislature  seems  to 
ha \e  been  that  the  contract  should  not  be 
good  unless  partially  executed;  and  it  is 
partially  executed  if,  after  the  vendee  has 
finally  agreed  on  the  S))ecific  articles  which 
he  is  to  take  under  the  contract,  the  ven- 
dor by  the  vendee's  directions  parts  nith 
the  possession,  and  puts  them  under  the 
control  of  the  vendee,  so  as  to  put  a  com- 
plete end  to  all  the  rights  of  the  unpaid 
vendor  as  such.  We  think  therefore  that 
there  is  nothing  in  the  nature  of  the  en- 
actment to  imply  an  intention,  which  the 
legislature  has  certainly  not  in  terms  ex- 
pressed, that  an  acceptance  prior  to  the 
receipt  will  not  suffice.  There  is  no  deci- 
sion putting  this  construction  on  the 
statute,  and  we  do  not  think  we  ought  so 
to  construe  it. 

We  are  therefore  of  opinion  that  there 
was  evidence  in  this  case  to  satisfy  the 
statute,  and  that  the  rule  must  be  dis- 
charged. 

Rule  discharged. 

» 15  Q.  B.  428. 
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;  GUSHING  et  al.  v.  BREED  et  al. 

(14  Allen,  3T6.) 

Supreme  Judicial  Court  of  Massachusetts. 
Jan.  Term,  ISlJT. 

Gontract  to  recover  tbe  price ol  500  bush- 
els of  oats  sold  and  delivered.  The  an- 
swer admitted  the  sale  and  delivery  of  105 
husheis,  and  offered  judgment  forthe  price 
thereof,  and  denied  the  residue.  It  ap- 
peared that  the  plaintiffs  were  ownei-s  of  a 
cargo  of  oats,  whicB,  on  being  weighed, 
"was  found  to  contain  6,695  bushels,  and 
was  stored  in  the  Merchants'  Grain  Ele- 
vator in  Boston,  which  beloujjed  to  per- 
sons whose  business  it  was  to  receive, 
elevate,  store,  weigh,  and  deliver  grain. 
The  plaintiffs  thereafter  agreed  to  sell  to 
the  defendants  500  bushels  thereof,  and  de- 
livered to  them  the  following  order  upon 
the  proprietors  of  the  elevator,  dated 
June  23,  l^(;4:  "Please  deliver  Breed  & 
Co.,  or  order,  500  bushels  of  black  oats 
from  carao,  per  schooner  Seven  Brothers, 
storage  commencing,  to  the  person  or 
persons  in  whose  favour  this  order  is 
drawn,  June  29,  1864. "  This  order  was 
presented  on  June  25,  1S64,  and  accepted 
in  the  usual  manner.  The  order  was  en- 
tered in  the  books,  and  on  the  same  day 
105  bushels  of  the  oats  were  delivered  to 
defsndants,  and  before  July  5,  1864,  the 
whole  cargo  had  been  sold  and  delivered 
and  removed  from  the  elevator,  except 
1,274  bushels,  which  included  the  305  bush- 
els agreed  to  be  sold  to  the  defendants. 
On  the  5th  of  July  a  fire  occurred,  which 
rendered  the  oats  which  remained  in  the 
elevator  nearly  worthless.  It  was  the 
general  usage  of  dealers  in  grain  in  Bos- 
ton to  place  large  quantities  of  grain  in 
elevators,  where  the  same  remained  until 
sold,  by  orders  given  to  the  purchaser, 
and  after  such  sale  it  was  removed  from 
the  elevator  or  kept  therein,  at  the  elec- 
tion of  the  purchaser.  After  the  accept- 
ance of  such  order  by  the  proprietors  of 
the  elevator,  the  grain  covered  thereby 
was  treated  by  them  as  the  property  of 
the  puchaser;  the  vendor  had  no  further 
control  over  it,  but  the  proprietors  held 
the  same  subject  t<j  the  order  of  the  pur- 
chaser, received  orders  from  him  in  the 
same  manner  as  from  the  original  vendor, 
or  weighed  it  out  to  him  as  he  required, 
they  guaranteeing  to  deliver  out  the  full 
number  of  bushels  weighed  into  the  ele- 
vator, charging  him  with  storage.  Differ- 
ent cargoes  of  the  same  quality,  belong- 
ing to  different  owners,  were  sometimes 
mingled  in  the  bins.  Grain  so  bought  was 
paid  for  witliout  regard  to  whether  or 
not  it  had  been  separated  and  removed 
from  the  elevator,  and  all  damage  to 
grain  so  sold,  from  internal  causes  occur- 
ring after  the  delivery  of  the  order,  was 
borne  by  the  purchaser.  All  the  above 
usages  were  known  to  the  defendants,  but 
thev  objected  to  the  evidence  to  prove  the 
Bau)e.  The  judge  ruled  that  there  was  no 
such  change  of  title  to  the  grain,  except 
as  to  the  105  bushels  actually  removed 
by  the  defendants  from  the  elevator,  as  to 
m'ake  the  defendants  liable,  and  found 
that  the  plaintiffs  were  only  entitled  to  re- 
cover the  price  agreed   for  the  105  bushels, 
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The  plaintiffs  alleged  ex- 


with  interest, 
ceptions. 

W.  Gaston  and  W.  A.  Field,  for  plain- 
tiffs. C.  B.  Goodrich  and  I.  J.  Austin,  for 
defendants. 

CHAPMAN,  J.  The  use  of  elevators  for 
the  storage  of  grain  has  introduced  some 
new  methods  of  dealing,  but  the  rights  of 
parties  who  adopt  these  methods  must  be 
determined  by  the  principles  of  the  com- 
mon law.  The  proprietors  of  the  ele- 
vator are  the  agents  of  the  various  par- 
ties for  whom  they  act.  When  several 
parties  have  stored  various  parcels  of 
grain  in  the  elevator,  and  it  is  put  into 
one  mass,  according  to  a  usage  to  whiciu 
they  must  be  deemed  to  have  assented, 
they  are  tenants  in  common  of  the  grain. 
Each  is  entitled  to  such  a  proportion  ass 
the  quantity  placed  there  by  him  bears  to 
the  whole  mass.  When  one  of  them  sells; 
a  certain  number  of  bushels,  it  is  a  sale  of 
property  owned  by  him  in  common.  It 
is  not  necessary  to  take  it  away  in  order 
to  complete  the  purchase.  If  the  vendor 
gives  an  order  on  the  agents  to  deliver 
it  to  the  vendee,  and  the  agents  accept 
the  order,  and  agree  with  the  vendee  to 
store  the  property  for  him,  and  give  him  a 
receipt  therefor,  the  delivery  is  thereby- 
complete,  and  the  property  belongs  to  the 
■vendee.  The  vendor  has  nothing  more 
to  do  to  complete  the  sale,  nor  has  he  any- 
further  doihinion  over  the  property.  The 
agent  holds  it  as  the  property  of  the  ven- 
dee, owned  by  him  in  common  with  tbe 
other  grain  in  the  elevator.  It  is  elemen- 
tary law  that  a  tenant  in  common  of  per- 
sonal property  in  the  hands  of  an  agent 
may  sell  the  whole  or  any  part  of  his  inter- 
est in  the  property  by  the  method  above 
stated,  or  by  any  other  method  equivalent 
toit.  Actual  separation  and  takingaway 
are  not  necessary  to  complete  the  sale. 
As  to  the  property  sold,  the  agent  acts  for 
a  new  principal,  and  holds  his  property 
for  him.  The  law  is  the  same,  whether 
the  proprietors  are  numerous  or  the  ven- 
dor and  vendee  are  owners  of  the  whole. 
If  the  vendee  resells  the  whole  or  a  part  of 
what  he  has  purchased,  his  vendee  may, 
by  the  same  course  of  dealing,  become  also 
a  tenant  in  common  as  to  the  part  which 
he  has  bought. 

This  is  not  like  the  class  of  sales  where 
the  vendor  retains  the  possession,  because 
there  is  something  further  for  him  to  do, 
such  as  measuring,  or  weighing,  or  mark- 
ing, asinScudder  V.Worcester,  11  Cush.573: 
nor  like  the  case  of  Weld  v.  Cutler,  2  Gray, 
195,  where  the  whole  of  a  pile  of  coal  wa» 
delivered  to  the  vendee  in  order  that  he 
might  make  the  separation.  But  the 
property  is  in  the  hands  of  an  agent;  and 
the  same  person  who  was  the  agent  of  the 
vendor  to  keep,  becomes  the  agent  of  the 
vendee  to  keep;  and  the  possession  of  the 
agent  becomes  the  possession  of  the  prin- 
cipal. Hatch  V.  Bayley,  12  Cush.  27,  and 
cases  cited.  The  tenancy  in  common  re- 
sults from  the  method  of 'storage  which 
has  been  agreed  upon,  and  supersedes  the 
necessity  of  measuring,  weighing,  or  sep- 
arating the  part  sold. 

No   delivery  is  necessary  to  a  tenant  Id 
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common.     Beaumont   v.  Crane,   14    Mass. 
•400. 

Upon  tbfse  principles,  tlie  plaintiffs  are 
entitled  to  recover  the  amount  due  them 
ior  the  property  thus   sold    and    delivered 


to     the    defendants.      The   damage   occa- 
sioned   to   this   property  by  the  fire  must 
be  borne  by  tlie   defendants,  as   owners  of 
the  property. 
Exceptions  sustained. 
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DAVIS  V.  RUSSELL  et  al. 
(52  Cal.  611.) 

Supreme  Court  of   California.    Jan.   Term, 

1S7S. 

Byers  &  Elliot  and  Hewell  &  Turner, 
for  appellants.  Terry,  McKinne  &  Terry, 
Bucld  &  Son,  and  F.  T.  Baldwin,  for  re- 
spondent. 

BY  THE  COURT.  Davis  being  the 
owner  of  a  lot  oJ  wheat,  deposited  It  in 
the  warehouse  of  Russell,  took  a  ware- 
house receipt  for  it  in  the  usual  form, 
and  thereafter  indorsed  theFiamein  blank 
and  delivered  it  to  Barney.  Barney  trans- 
ferred the  receipt  to  the  Bank  or  Stockton, 
and  the  bank  transferred  it  to  a  person 
not  a  party  to  the  action,  and  the  wheat 
was  afterward  delivered  by  Russell  to  the 
holder  of  the  receipt.  The  bank  was  noti- 
fied by  Davis  that  he  had  not  sold  the 
wheat  to  Barney,  but  the  witnesses  do 
not  agree  whether  the  notice  was  before 
or  after  the  bank  transferred  the  receipt. 
Before  the  wheat  was  delivered  to  the 
holder  of  the  warehouse  receipt,  Davis 
made  a  demand  upon  Russell  for  a  deliv- 
ery of  the  wheat,  but  Russell  refused  so  to 
do  unless  the  receipt  was  returned  to  him. 
Davis  claims  that  Barney  was  only  his 
agent  for  the  sale  of  the  wheat,  and  that 
he — Barney — transferred  the  receipt  to  the 
bank  as  security  for  an  antecedent  debt 
due  from  him  to  the  bank.  The  defend- 
ants claim  that  Barney  purchased  the 
wheat  from  Davis,  that  he  transferred  the 
receipt  to  the  bank  not  only  as  security 
for  an  antecedent  debt,  but  also  for  fur- 
ther advances,  which  were  afterward 
made,  and  that  the  transfer  by  the  bank 
was  prior  to  the  time  when  it  was  notified 
that  Davis  had  not  sold  the  wheat  to 
Barney. 

The  jury  found  for  the  plaintiff. 

The  court  was  requested  by  the  defend- 
ants to  give  the  following  instruction: 
"The  possession  of  theinstrument  in  writ- 
ing produced  in  evidence,  dated  August 
ISth,  1875,  and  called  a  warehouse  receipt, 
covering  this  wheat  in  controversy,  to- 
gether with  the  plaintiff's  indorsement 
thereon,  is  of  itself  presumptive  evidence 
of  the  ownership  of  tl)e  grain,  by  the  per- 
son having  such  possession  of  such  receipt 
so  indorsed;"  but  the  court  refused  to 
give  the  Instruction,  and  gave  the  follow- 
ing instructions  at  the  plaintiff's  request: 
"  If  the  jury  believe  from  the  evidence  that 
the  plaintiff  did  not  sell  the  wheat  in  con- 
troversy to  Barney,  but  authorized  him 
to  sell  the  same  at  a  fixed  price  for  cash, 
to  be  paid  on  or  before  delivery,  then  the 
indorsement  and  delivery  of  the  warehouse 
receipt  did  not  vest  Barney  with  the  title 
of  said  property,  or  deprive  plaintiff  of  his 
title  and  right  to  the  possession  of  the 
wheat;"  also,  that  "the  instrument  in 
•writing  called  a  warehouse  receipt  is  not 
a  contract  for  the  payment  of  money  or 
personal  property,  and  cannot  be  trans- 
ferred by  indorsement,  like  a  negotiable 
promissory  note."  Other  instructions 
were  given embodyingthesamelegal  prop- 
osition.   There  was  evidence  introduced 


by  the  defendants  tending  to  show  that 
Barney  had  purchased  the  wheat  from  the 
plaintiff,  and  that  the  warehouse  receipt, 
indorsed  in  blank  by  the  plaintiff,  had 
been  transferred  to  the  Bank  of  Stockton, 
and  by  the  bank  transferred  to  a  person 
not  a  party  to  the  action,  before  the  bank 
was  notified  by  the  plaintiff  that  he  had 
not  sold  the  wheat  to  Barney;  and  the 
defendants  were  entitled  to  have  instruc- 
tions given  to  the  jury  which  would  state 
the  effect  of  such  transfers  of  the  ware- 
house receipt. 

The  foregoing  instruction,  requested  by 
the  defendants,  expresses  very  fairly  the 
law  in  that  regard,  it  was  held  in  many 
cases  in  the  English  courts  that  an  assign- 
ment of  such  a  receipt  does  not  amount  to 
a  constructive  delivery  of  the  goods  until 
the  warehouseman  is  notified  thereof,  and 
agrees  to  hold  the  goods  for  the  assignee. 
(Benjamin  on  Sales,  sec.  S15.)  No  sub- 
stantial reason  is  offered  for  giving  to  the 
assignment  of  such  an  instrument  an  effect 
differing  materially  from  that  of  an  assign- 
ment of  a  bill  of  lading.  In  Horr  v.  Barker, 
(8  Cal.  613)  a  warehouse  receipt  was  re- 
garded as  standing  on  the  same  footing 
as  a  bill  of  lading;  and  it  was  held  that 
a  transfer  of  such  receipt  operated  as  a 
transfer  of  thH  title  to  the  goods.  The 
doctrine  of  that  case  has  not  been  ques- 
tioned, so  far  as  we  are  aware,  by  the 
courts  of  this  state.  If  an  assignment  of 
the  receipt  will  transfer  the  title  to  the 
goods,  it  must  necessarily  follow  that  the  i 
possession  of  the  receipt,  indorsed  in 
blank, is  presumptive  evidence  of  the  own- 
ership of  the  goods  by  the  holder  of  the 
receipt.  The  defendants  were  entitled  to 
an  instruction  which  would  give  them 
the  benefit  of  that  presumptive  evidence; 
although,  as  between  the  plaintiff  and 
Barney,  and  thoseclaiming  under  Barney, 
with  notice  that  he  was  only  the  agent  of 
plaintiff,  (if  such  was  the  fact)  the  plain- 
tiff remained  the  owner  of  the  wheat. 

The  court  also  instructed  the  jury  that 
"if  you  believe  from  all  theevidence  in  this 
case  that  Davis  did  sell  the  wheat  in  ques- 
tion to  Barney,  your  verdict  will  be  for 
the  defendants.  *  *  *  If,  however,  yon 
find  that  there  was  no  sale  of  this  wheat, 
and  that  there  was  a  demand  and  lefusal 
of  it  by  the  party,  then  it  is  your  duty  to 
find  a  verdict  for  the  plaintiff  for  a  return 
of  the  wheat  or  its  value."  This  instruc- 
tion entirely  ignores  any  rights  which 
an.v  of  the  defendants  may  have  acquired, 
in  reliance  upon  the  apparent  ownership 
or  authority  of  thp  holder  of  the  ware- 
house receipt,  and  in  that  respect  is  erro- 
neous. It  is  provided  by  the  Civil  Code, 
sec.  2991,  that  "one  who  has  allowed  an- 
other to  assume  the  apparent  ownership 
of  property,  for  the  purpose  of  making 
any  transfer  of  it,  cannot  set  up  his  own 
title  to  defeat  a  pledge  of  the  property 
made  by  the  other  to  a  pledgee  who  re- 
ceived the  property  in  good  faith,  in  the 
ordinary  course  of  business,  and  for 
value."  The  evidence  seems  to  leave  no 
room  for  doubt  that  the  Bank  of  Stockton 
received  the  warehouse  receipt  from 
Barne.v  in  good  faith,  and  in  the  ordinary 
course  of  business;  and  upon  the  author- 
ity of  Payne  v.  Bensley,  (8  Cal.  260)  Robin- 
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son  V.  Smitli,  (14  Col.  94)  Nd>>;lee  v.  Ly- 
man, (14  Cal.  450)  and  Frey  v.  Clifford, 
(44  Ca].  355)  it  must  be  held  that  the  pre- 
existing debt  of  Barney  to  the  bank  con- 
stituted a  valuable  consideration  within 
the  meaninj?  of  that  section.    If  the  evi- 


dence brings  the  case  within  that  section, 
neither  the  Bank  of  Stot-ktou  nor  Russell 
would  be  liable  to  the  plnintiff  in  this  ac- 
tion. 

Judgment  and  order  reversed,  and  cause 
remanded  for  a  new  trial. 


DENNY  V.  \VILLIAMS. 
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DENNY  V.  WILLIAMS. 

(5  Allen,   1.) 

Supreme  Judicial   Court   of  Massachusetts. 
Worcester.    Oct.  Term,  1862. 

Contract  to  recover  the  price  of  about 
/5,0UO  pounds  of  wool.  The  declaration 
contained  six  counts,  three  of  which  set 
forth  an  executory  contract  for  the  pur- 
chase of  the  wool,  and  three  were  for 
wool  sold  and  delivered.  The  answer  set 
up  in  defence,  amongst  other  things,  the 
statute  of  frauds.  At  the  trial  the  plain- 
tiff proved  that  the  defendant  agreed  to 
purcliase  the  wool  of  his  brokers,  in  New 
York,  and  introduced  in  evidence  the 
brokers"  note  of  the  contract,  which  the 
judge  ruled  was  insufficient  to  take  the 
case  out  of  the  statute.  The  plaintiff 
then  intrtiduced  evidence  to  show  a  de- 
livery and  acceptance  of  a  portion  of  the 
wool,  sufficient  to  satisfy  the  statute. 
The  defendant  requested  the  court  to  rule 
that,  in  order  to  entitle  the  plaintiff  to  a 
verdict,  he  must  prove  that  there  had 
been  a  delivery  of  the  property  sold  to  the 
defendant,  and  an  acceptance  of  it  by 
him,  and  that  there  was  no  evidence  to 
warrant  the  jury  in  finding  either  a  deliv- 
ery or  an  acceptance.  He  also  contended 
that,  assuniing  the  testimony  offered  by 
the  plaintiff  to  be  true,  the  case  ought  to 
be  withdrawn  from  the  jury,  and  a  ver- 
dict directed  for  the  defendant,  or  that  the 
jury  should  be  instructed  that  the  defend- 
ant wan  entitled  to  a  verdict,  on  the 
ground  that  the  evidence  was  not  suffi- 
cient to  prove  such  a  delivery  and  accept- 
ance of  the  wool,  or  any  part  thereof,  as 
to  make  him  responsible  upon  the  con- 
tract. The  judge  gave  the  jury  instruc- 
tions requiring  thorn  to  find  a  delivery  and 
acceptance  of  a  portion  of  the  wool,  in 
order  to  warrant  them  in  giving  a  verdict 
for  the  plaintiff,  and  defining  what  would 
be  a  sufficient  delivery  and  acceptance  for 
this  purpose.  The  jury  returned  a  verdict 
for  the  plaintiff,  with  damages  in  the  sum 
of  $10,6.39.71,  and  the  defendant  alleged  ex- 
ceptions. 

P.  C.  Bacon  &  F.  H.  Dewey,  for  plaintiff. 
D.  Foster,  (T.  L.  Nelson  with  him,)  for 
defendant. 

CHAP.VIAN,  J.  The  ruling  of  the  judge, 
that  there  was  no  sufficient  memorandum 
in  writing  of  the  contract,  made  it  neces- 
sary for  the  plaintiff  to  prove  either  an  ex- 
ecuted contract,  by  sale  and  delivery,  or  a 
delivery  and  acceptance  of  a  part  of  the 
property,  so  as  to  satisfy  the  statute  of 
frauds,  and  supply  the  lack  of  a  sufficient 
memorandum. 

As  the  contract  was  made  in  the  city  of 
New  york,  and  was  to  be  performed 
there,  the  laws  of  the  state  of  New  York 
must  govern  us  in  respect  to  its  construc- 
tion and  performance.  In  8hindler  v. 
Houston,!  Comst.  261,  the  court  of  ap- 
peals say  that,  to  constitute  a  delivery 
and  acceptance  of  goods,  such  as  tne  stat- 
ute of  frauds  requires,  something  more 
than  mere  words  is  necessary.  Super- 
added to  the  language  of  the  contract, 
there  muftt   be  some  act    of    the    parties 


!  amounting  to  a  transfer  of  the  posses- 
sion, and  an  acceptance  thereof  by  the 
buyer;  and  the  case  of  cumbrous  articles 
is  not  an  exception  to  this  rule.  The  case 
is  fully  discussed,  and  tlie  authorities  are 
cited.  Under  our  statute,  it  is  also  held 
that  the  acceptance  must  be  proved  by 
some  clear  and  unequivocal  act.  Snow 
V.  Warner,  10  Met.  186.  Weighing  and 
measuring  are  not  alwa.ys  necessary  to 
constitute  a  delivery  and  transfer  of 
property,  even  when  it  is  sold  by  weight 
or  measure;  but  in  cases  wliere  the  prop- 
erty to  be  sold  is  in  a  state  ready  for  de- 
livery, and  the  payment  of  mone.v  or  giv- 
ing security  therefor  is  not  a  condition 
precedent  to  the  transfer,  it  may  well  be 
the  understanding  of  the  parties  that  the 
sale  is  perfected  ;  and  the  interest  passes 
immediately  to  the  vendee,  although  the 
weight  or  measure  of  the  articles  sold  re- 
mains to  be  ascertained.  Such  a  case  pre- 
sents a  question  of  the  intention  of  the 
parties  to  the  contract.  Riddle  v.  Var- 
num,  20  Pick.  280.  It  is  also  settled  that 
a  contract  may  be  one  and  entire  in  its 
origin,  and  yet,  looking  to  the  performance 
of  different  things  at  different  times,  it 
ma.v  be  divisible  in  its  operation.  Knight 
V.  New  England  Worsted  Co.,  2  Cush.  271. 
If  the  performance  is  several,  and  the  con- 
tract divisible,  an  action  will  lie  on  each 
default.  Badger  v.  Titcotnb,  15  Pick.  409. 
The  case  is  to  be  examined  in  the  light  of 
these  principles. 

The  plaintiff  offered  evidence  tending,  as 
he  contended,  to  prove  a  delivery  and  ac- 
ceptance, sufficient  to  satisfy  the  statute. 
After  the  evidence  on  both  sides  was  in, 
the  defendant's  counsel  requested  thecourt 
to  rule  that  there  was  no  evidence  to  war- 
rant the  jury  in  finding  either  a  delivery 
or  an  acceptance.  The  court  declined  to 
give  this  instruction,  but  left  it  to  the  jury 
to  decide,  under  instructions  that  are 
reported,  whether  there  were  a  delivery 
and  acceptance  or  not.  The  exception  to 
this  ruling  brings  the  whole  evidence  be- 
fore this  court;  and  the  principal  point 
argued  here  is,  whether  there  was  such 
evidence  as  ought  to  have  been  submitted 
to  the  jury. 

The  question  whether  the  jury  have 
found  a  verdict  for  the  plaintiff  aarainst 
the  weight  of  theevidence  is  not  before  us. 
That  question  could  not  be  raised  in  any 
way  except  by  a  motion  for  a  new  trial.  If 
there  was  any  evidence  which  it  was 
proper  to  submit  to  a  jury,  the  judge 
was  right  in  submitting  it  to  them,  and 
the  exception  must  he  overruled.  It  is 
only  in  a  very  limited  class  of  cases  that 
such  a  question  can  be  brought  to  this 
court  by  exceptions.  They  are  cases 
where  the  evideJice  is  insufficient  in  law  to 
support  a  verdict.  Commonwealth  v. 
Packard,  5  Gray,  101.  Chase  v.  Breed,  lb. 
440.  (Commonwealth  v.  Merrill,  14  Gray, 
417.  Polley  v.  Lenox  Iron  Works,  4  Allen, 
329. 

In  such  cases,  a  refusal  of  the  judge  to 
instruct  the  jury  that  the  evidence  is  in- 
sufficient is  a  good  ground  of  exception. 
It  is  not  necessary  that  there  should  be 
absolutely  no  evidence.  The  rule,  as  stat- 
ed in  Browne  on  the  St.  of  Frauds,  c.  15, 
§  321,  is  sustained  by  the  authorities  cited: 
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"Whether  there  has  been  a  delivery  and 
Hcceptarice  snHicient  to  satisfy  the  stat- 
ute of  frauds  is  a  mixed  question  of  law 
and  fact.  But  it  is  for  the  court  to  with- 
hold the  facts  from  the  jury,  when  they 
are  not  such  as  can  afford  any  ground 
for  HtidiiiK  an  acceptance;  and  this  in- 
cludes cases  wlicre,  thouj;-h  the  court 
miglit  admit  that  there  was  a  scintilla  of 
evidence  tendins  to  show  an  acceptance, 
they  would  still  feel  bound  to  set  aside  a 
verdict  finding  an  acceptance  upon  that 
evidence."  What  this  scintilla  is,  needs 
to  be  stated  a  little  raoredefinitely  ;  other- 
wise it  may  be  understood  to  include  all 
cases  where,  on  a  motion  for  a  new  trial, 
a  verdict  would  be  set  aside,  as  against 
the  weight  of  the  evidence.  It  wonld  be 
impossible  to  draw  a  line  theoretically, 
because  evidence  in  its  verj'  nature  varies 
from  the  weakest  to  the  strongest,  by  im- 
perceptible degrees.  But  the  practical  line 
of  distinction  is,  that  if  the  evidence  is 
such  that  the  court  would  set  aside  any 
number  of  verdicts  rendered  upon  it,  to- 
ties  quoties,  then  the  cause  should  be 
taken  from  the  jury,  by  instructing  them 
to  find  a  verdict  for  the  defendant.  On 
the  other  hand,  if  the  evidence  is  such 
that,  though  one  or  two  verdicts  ren- 
dered upon  it  would  be  set  aside  on  mo- 
tion, yet  a  second  or  third  verdict  would 
be  suffered  to  stand,  the  cause  should  not 
be  taken  from  the  jury,  but  should  be  sub- 
mitted to  them  under  instructions.  This 
rule  throws  upon  the  court  a  duty  which 
may  sometimes  be  very  delicate;  but  it 
seems  to  be  the  only  practicable  rule  which 
the  nature  of  the  case  admits. 

It  appears  by  the  report  in  this  case, 
that  in  the  summer  of  ]S."i7  the  plaintiff 
purchased  a  quantity  of  wool  at  Chicagcj. 
and  sent  it  at  various  times  to  Pettibone 
&  Co.  of  New  York,  wool  brokers,  whom 
he  had  Tnade  his  agents  to  receive,  store, 
grade  and  prepare  it  for  sale,  and  also  to 
sell  it;  their  rates  of  compensation  being 
stipulated.  In  the  month  of  August, 
after  two  hundred  and  eighty-one  hales 
of  the  wool  had  been  received,  and  about 
one  hundred  bales  which  had  been  pur- 
chased were  on  their  way  and  expected  to 
arrive,  the  defendant  called  on  Pettibone 
&  Co.,  and  made  some  examination  of  the 
wool  on  hand,  and  some  inquiries  about 
the  whole:  tout  made  no  contract.  But, 
as  the  conversati<jn  at  this  time  seems  to 
have  been  referred  to  subsequently  in  mak- 
ing the  bargain,  it  may  be  well  to  state  it, 
as  represented  in  the  twenty-fifth  answer 
of  Pettibone's  deposition.  This  witness 
was  the  person  with  whom  the  plaintiff 
dealt.  He  says,  "Mr.  Williams  came  to 
our  place  in  New  York,  and  the  conversa- 
tion turned  on  the  subject  of  wool,  as 
usual,  to  my  best  recollection.  1  think  I 
told  him  I  had  a  lot  of  wool  to  sell,  as 
usual.  We  went  up  stairs  and  there  the 
wool  lay  opened.  My  impression  is,  he 
asked  me  what  I  asked  for  that  wool.  I 
answered  'Fifty-two  and  n  halt  cents,  six 
months.'  1  think  heasked, '  What  paper?  ' 
I  think  I  answered,  '  Rrastus  Williams's,  if 
I  could  get  it.'  I  don't  recollect  what  fol- 
lowed. The  conversation  became  general 
about  the   wool,  Its   quality    and    condi- 


tion, and  where  it  came  from.  Then  I 
think  lieasked  me  if  fifty  cents, sixmonths, 
wonld  buy  it.  1  answered,  I  think,  if  I 
could  gel  the  offer,  I  would  submit  it  to 
the  owner. " 

The  defendant  called  again  on  the  5th 
of  September.  The  most  particular  state- 
ment of  the  conversation  on  that  day  is 
contained  in  the  tenth  answer,  which  was 
excluded  by  the  court.  It  is  as  follows; 
"Mr.  Williams  remarked  that  he  might 
want  some  portions  of  the  wool  for  his 
son,  or  Winslow,  I  forget  which  words 
he  used.  I  think  he  mentioned  number 
two,  but  am  not  certain.  (The  witness 
had  already  stated  that  the  wool  hud 
been  graded,  and  described  the  grades.) 
I  think  that  was  it ;  that  he  wonld  advise 
us  on  his  return  home.  The  rest  he  should 
want  sold;  us  to  sell  for  him  ;  that  was 
the  substance  of  it.  There  rait^ht  have 
been  some  other  things,  I  don't  recollect." 
In  his  thirteenth  answer  he  says,  "I  think 
thesubstanceof  theconversation  was  this: 
that  I  offered  him  the  wool  for  fifty  cents, 
six  months,  his  notes,  and  hesaid  he  would 
take  it;  or  he  offered  me  his  notes,  fift.y 
cents,  six  months,  and  I  took  it."  In  his 
thirtieth  answer  he  says,  "I  told  Mr.  Wil- 
liams I  thought  there  were  aboutonehun- 
di'ed  bales  to  arrive  of  this  same  lot.  The 
wool  that  was  to  arrive  was  to  equal  in 
grade  and  condition  the  wool  already 
opened,  agreeing  that  the  wool  should 
average  as  number  one  grade."  In  his 
thirty-first  answer  he  says,  "Tare  actual, 
or  three  pounds  to  the  bag.  Bags  to  be 
charged  at  fifty  cents  apiece."  In  the 
thirty-second  answer,  "Don't  recollect  as 
to  unwashed  wool ;  presume  it  was  one 
third  off  for  wool  unwasheil.  That  was 
our  custom.  "  The  thirty-fifth  cross-inter- 
logatory  is,  "Will  you  s\Fear  Mr.  Wil- 
liams ever  did  agree  that  his  notes  should 
bear  date  before  he  had  examined  and  ac- 
cepted tlie  whole  W(jol?"  Answer,  "I 
won't  swear  to  anything.  No,  I  don't 
suppose  he  did.  I  ha  ve  no  idea  about  it. " 
To  the  forty-third  cross-interrogatory  he 
says,  he  agreed  on  the  8th  of  September 
that  the  whole  lot  of  wool,  both  on  hand 
and  to  arrive,  should  average  number  one 
of  the  grade  that  he  divided  it  into.  In 
his  eighteenth  answer  he  says:  "The 
question  arose,  how  long  can  this  wool 
remain  here  free  of  expense  to  the  buyer, 
to  Mr.  Williams,  for  inslance.  I  think  I 
stated,  until  the  first  of  October;  after 
that,  he  was  to  assume  the  expense  of  the 
wool.  The  Substance  was,  that  if  a  man 
came  in  and  wanted  to  bu.y  the  wool,  I 
should  have  taken  him  up,  and  sold  him 
the  wool  as  Mr.  Williams's  wool.  That 
was  the  way  I  understood  it."  His  twen- 
ty-first answer  states  that  "he  wanted 
we  should  sell  it  if  we  could. " 

The  statements  of  Mr.  Pettibone  are 
fragmentary,  and  his  memory  seems  to  be 
very  defective:  His  deposition  is  quite 
long;  but  the  foregoing  extracts  are  all 
that  need  lie  made  from  it. 

On  the  7th  of  September  a  sale  note  was 
made  by  a  member  of  the  firni  and  sent 
to  the  defendant.  It  was  supposed  to  be 
sufficient  to  bind  the  bargain;  but  proved 
to  be  defective.    On  the  llth  of  September 
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the  defendant  called  and  inquired  if  all  the 
wool  had  arrived,  and  said  he  did  not 
wish  to  ^ive  his  notes  till  all  the  wool 
had  arrived.  Pettibone  then  added  to 
his  memorandum  of  the  sale  on  his  books, 
"The  notes  (o  be  dated  when  all  the  wool 
is  examined  and  ready  to  deliver.  H.  A. 
P."  On  the  same  day,  the  defendant 
said  to  Snyder,  a  member  of  the  firm, 
after  some  conversation  about  the  wool, 
"Mysau  would  like  one  or  two  of  the 
grades  to  work  in  liis  mill,  and  1  shall 
want  that  part  to  besliipped  to  him;  and 
the  rest  I  shall  want  you  to  sell  for  me. 
I  will  let  you  know  which  of  the  grades 
my  son  will  want,  and  shall  look  to  yt)u 
to  see  that  the  wool  that  is  coming  is 
equal  to  what  is  here. "  The  witness  an- 
swered, "  We  will  do  so."  This  was  after 
the  defendant   had  received  the  sale  note. 

The  correspondence  of  the  oarties  has 
been  produced.  None  of  the'  letters  of 
Mr.  Williams  contains  anything  tending 
to  establish  the  plaintiff's  case.  A  letteT- 
of  Denny  to  Pettibone  of  September  l.')th, 
is  significant:  "The  wool  is  in  your  lofts  ; 
is  all  right  and  ready  to  deliver;  and  be- 
fore that  cau  be  delivered, the  balance  will 
be  ready,  and  if  it  is  not,  he  certainly  will 
not  be  obliged  to  pay  for  it  before  he  re- 
ceives it."  It  appears  from  this  that  the 
plantiff  did  not  then  understand  that  any 
of  the  wool  had  then  been  delivered ;  or 
that  the  notes  were  to  be  given  till  the 
whole  was  delivered.  A  letter  of  Petti- 
bone &  Co.  of  September  lOth  says,  "  We 
cannot  get  the  paper  for  the  wool  until 
we  get  all  the  wool  in.  We  want  to  get 
the  wool  in  order  and  weighed  up  as  soon 
as  possible  to  do  it."  On  the  11th  of  Sep- 
tember they  write,  "He  will  claim  a  delay 
in  the  date  of  the  notes,  as  he  says  the 
wool  is  not  in  a  condition  to  deliver. 
What  is  Hie  matter,  and  why  this  delay?" 
On  the  12th  of  September  they  write,  "  We 
are  as  anxious  as  yourself  to  get  the  sale 
to  Williamw  settled.  The  only  delay  will 
be  in  thearrival  of  theonehundred  bales." 
September  2lst,  they  write,  "We  are  now 
packing  and  getting  it  in  shape  to  weigh, 
and  get  in  order  to  settle.  We  hope  the 
balance  will  be  along  this  week,  or  that 
we  shall  know  where  it  is."  These  let- 
ters admit  that  none  of  the  wool  had 
then  been  delivered,  and  indicate  that  it 
could  not  be,  till  the  remaining  one  hun- 
dred bales  should  arrive  and  be  graded 
and  weighed. 

The  residue  did  not  arrive  until  Septem- 
ber 25th,  and  proved  to  be  ninety-seven 
bales.  On  the  26tli  of  September  the  de- 
fendant wrote  to  Pettibone  &  Co.,  declin- 
ing to  take   the   wool,  and   assigning   the 


delay  as  a  reason.  The  wool  was  not  all 
graded  and  weighed  till  October  20th. 

All  this  testimony,  as  well  as  the  testi- 
mony not  cited,  concurs  in  showing  that 
the  execution  of  the  contract  was  to  be 
entire.  The  defendant  wished  the  whole 
to  be  graded  and  weighed,  so  that  he 
could  decide,  before  making  any  sales, 
what  portion  to  forward  to  his  son  ;  and 
a^so  ascertain  whether  the  quality  of  the 
whole  conformed  to  the  contract;  and 
the  amount  for  which  he  was  to  give  his 
notes.  There  is  no  intimation  in  the  con- 
versation or  the  letters  that  the  delivery 
was  to  be  in  separate  parcels  or  at  differ- 
ent times,  or  that  thecon  tract  was  in  any 
respect  divisible.  And  as  to  the  agency 
of  Pettibone  &  Co.theeonversation  stated 
does  not  show  that  they  were  to  be  the  de- 
fendant's agents  to  accept  the  wool.  They 
were  the  agents  of  the  plaintiff  as  to  the 
sale  and  delivery,  and  acted  exclusively 
for  him.  The  agency  for  the  defendant, 
which  was  spoken  of,  related  to  the  dis- 
posal of  the  wool  after  the  delivery  of  It 
to  the  defendant  and  the  acceptance  by 
him.  It  could  not  have  been  a  present 
agency  to  sell;  because  the  defendant  had 
not  then  determined  what  part  he  would- 
desire  to  sell.  He  had  first  to  consult  his 
son.  And  before  Pettibone  &  Co.  could 
sell  the  wool  as  his  agents,  Ihey  would 
need  instructions  as  to  the  terms  of  sale. 
There  were  no  instructions  on  this  sub- 
ject. 

It  appears,  therefore,  that  up  to  the 
time  when  the  defendant  repudiated  the 
contract  on  the  26th  of  September,  it 
stood  merely  in  parol,  without  any  act  of 
delivery  or  acceptance,  either  actual  or 
constructive. 

The  defendant  would  have  had  no  right, 
by  the  terms  of  the  contract,  to  take  pos- 
session of  any  part  of  the  wool,  or  sell 
any  part,  against  the  consent  of  the  plain- 
tiff; and  there  is  no  evidence  that  the 
plaintiff  had  in  any  communication  with 
the  defendant  waived  his  rights  in  this  re- 
spect, or  that  the  defendant  desired  him 
to  do  so.  The  property  remained  un- 
changed. And  as  the  contract  was  in- 
valid by  the  statute  of  frauds,  for  want  of 
a  sufficient  writing,  and  for  want  of  a  de- 
livery and  acceptance  to  satisfy  the  stat- 
ute, instead  of  a  writing,  we  think  the 
jury  should  have  been  instructed  to  find 
a  verdict  for  the  defendant,  on  the  ground 
that  the  evidence  was  insufficient  in  law 
to  sustain  a  verdict  for  the  plaintiff. 
There  does  not  seem  to  us  to  be  even  a 
scintilla  of  evidence  to  prove  any  act  of 
delivery  or  acceptance.  Exceptions  sus- 
tained. 
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DEVOE  V.  BRAKDT. 

(53  N.  Y.  462.) 

Court  of  Appeals  of  New  York.    Sept.  30,  1873. 

Appeal  from  order  setting  aside  a  ver- 
dict for  plaintiff,  and  granting  anew  trial. 

Action  to  recover  goods  fraudulently 
purchased  by  defendant,  George  Samuels, 
of  plaintiff. 

A.  R.  Dyett,  for  appellants.  C.  Bain- 
bridge  Smith,  for  respondent. 

PECKHAM,,!.  Replevin  in  the detinet for 
certain  goods  of  the  value  of  over  f  GOO, 
fraudulently  purchased,  as  is  alleged  by 
defendant  Samuels,  of  the  plaintiff,  with 
intent  to  chpat  plaintiff  out  of  their  value. 
They  were  subsequently  found  in  the  pos- 
session of  the  defendant  Brandt.  The  de- 
fendant Samuels  made  default;  Braudt 
answered,  denying  the  complaint,  and 
setting  up  among  other  things,  that  he 
l)ought  the  goods  at  a  public  auction 
thereof  as  the  goody  of  Samuels. 

The  case  was  tried  at  the  New  York  cir- 
cuit. It  appeared  in  proof,  that  in  March, 
]S6,5,  Brandt  commenced  an  action  against 
this  Samuels  for  goods  sold  and  delivered 
to  him  in  1H63  and  1864,  chiefly  in  1863. 
That  Samuels  put  in  no  answer,  but  no 
judgment  was  perfected  until  the  7th  of 
November,  1866,  and  then  for  $4,078.34 
damages  and  costs;  and  execution  issued 
thereon  on  the  same  day  to  the  sheriff  of 
New  York,  which  was  returned  on  the 
10th  of  December,  1866,  satisfied  to  ,f2,- 
712.77,  and  nulla  bona  as  to  the  residue. 
It  was  shown  that  Samuels  had  been  in 
the  habit  of  purchasinggoods  of  theplain- 
tiff,  to  a  limited  extent,  prior  to  this  sale. 
That  this  sale  was  made,  ami  the  larger 
part  of  the  goods  delivered  on  the  26th  of 
October,  1866,  a  portion  on  the  3(lth  of  Oc- 
tober, and  the  remainder  on  the  8th  of 
November  following.  That  Samuels,  at 
the  time  of  the  purchase  by  him,  said 
nothing  as  to  his  circumstances,  or  as  to 
the  suit  then  pending  against  him  in  favor 
of  Brandt,  in  which  the  right  to  enter  up 
judgment  had  been  then  due  over  a  year 
and  a  half;  evidence  was  also  given  of  the 
replevin  papers  in  this  case,  and  of  an  un- 
dertaking given  by  the  defendants  for  a 
return  of  the  property  replevlned,  before 
it  had  been  delivered  to  plaintiff. 

The  defendants  offered  no  evidence.  Tlie 
jury  found  for  the  plaintiff.  The  general 
term,  in  the  first  district,  granted  a  new 
trial. 

It  is  clear  that  there  was  sufficient  evi- 
dence to  go  to  the  jury  upon  the  question 
whethei-  this  was  a  fraudulent  purchase 
by  SamuelH.  Here  wasabundantevidence 
for  their  consideration  that  this  purchase 
was  made  with  a  view  of  cheating  the 
plaintiff,  and  that  he  never  intended  to 
pay  for  the  goods.  He  concealed  from  the 
plaintiff  a  fact  (the  right  of  Brandt  to  en- 
ter up  his  judgment  for  $4,000),  which  he 
knew  to  be  most  material,  and  he  well 
knew  that  if  plaintiff  had  been  a  ware  of 
that  fact  he  never  would  have  made  the 
sale. 

There  is  good  ground  for  inferrmg,  from 
the  facts  proved,  that  he  intended  to  com- 


mit a  fraud  in  this  purchase,  and  he  delib- 
erately proceeded  to  its  consummation. 
Such  a  fraud  maybe  as  easily  consummat- 
ed by  a  suppre.ssion  of  the  truth  as  by  the 
suggestion  of  a  falsehood.  The  law  is 
guilty  of  no  such  absurdity  as  to  require 
a  false  affirmation  as  the  only  basis  on 
which  to  prove  a  fraud  among  merchants. 
It  is  not  necessary  or  usual  for  merchants 
to  inquire  of  their  customers  as  to  their 
pecuniary  condition  at  each  sale.  The 
fact  to  be  proved  is  that  the  purcliase  was 
made  with  intent  to  defraud.  Any  evi- 
dence that  will  satisfy  a  jury  of  that  fact, 
that  affords  reasonable  proof  of  such  a  pur- 
pose makes  a  case  for  a  jury.  That  evi- 
dence may  be  positive  or  circumstantial, 
and  as  various  as  the  proof  of  any  other 
fact. 

The  proof  here  is  abundant;  obviously 
defendant  Samuels  was  then  wholly  in- 
solvent. The  deficiency  on  the  execution 
showed  him  able  to  pay  onl.v  about  fifty 
per  cent,  of  these  two  debts.  He  pur- 
chased when  he  knew  the  soods  would  or 
might  be  all  seized  and  consumed  upon 
this  execution.  In  fact  a  portion  of  these 
goods  was  delivered  after  the  execution 
was  issued.  It  would  seem  asil  he  bought 
in  order  to  subject  the  goods  to  that  ex- 
ecu'ion;  and  he  offers  no  explanation. 
Nichols  V.  Michael,  23  N.  Y.  264,  274;  80 
Am.  Dec.  259;  Hennequin  v.  Naylor,  24  N. 
Y.  139;  Earl  of  Bristol  v.  Wilsmore,  1 
Barn.  &  Cress.  514.  We  may  assume  then 
that  these  goods  were  fraudulently  pur- 
chased. No  title  then  passed,  and  the  ven- 
dor can  retake  them  from  any  one  but  a 
bona  fide  purchaser.  Is  Brandt  such  a 
purchaser?  The  goods  are  found  in  his 
possession,  and  it  rests  with  him  to  show 
that  he  is  a  bona  fide  purchaser  thereof. 
He  shows  nothing.  He  alleges  in  his  an- 
swer that  he  bought  them  at  public  auc- 
tion, as  the  goods  of  Samuels.  But  he 
gives  no  proof  of  that;  and  it  would  not 
aid  him  if  he  did,  unless  he  showed  that 
he  paid  value  for  them.  But  assume  that 
Brandt  seized  these  goods  upon  his  execu- 
tion and  purchased  them  at  a  sale  there- 
on, he  did  not  thereby  become  a  bona  fide 
purchaser. 

In  this  case,  upon  several  grounds: 
First.  The  facts  disclosed  show  that  there 
was  enough  to  put  him  upon  inquiry  as 
to  the  fraud  of  Samuels,  even  if  he  could 
otherwise  become  a  bona  fl'Je  purchaser 
(Durell  V.  Haley,  1  Paige,  492,  a  case  much 
like  the  one  at  bar) ;  Second.  Because  the 
plaintiff  in  the  execution  made  no  ad- 
vances thereat.  It  was  not  necessary,  to 
avoid  such  sale,  that  the  execution  cred- 
itor knew  of  the  fraudulent  purchase  (Ash 
V.  Putnam,  1  Hill,  302;  Root  v.  French,  13 
Wend.  570;  28  Am.  Dec.  482;  Cary  v.  Ho- 
tailing,  1  Hill,  311;  37  Am.  Dec.  323;  At- 
woodv.  Dearborn, 1  Allen, 483;  79Am.Dec. 
7.o5;  Mowrey  v.  Walsh,  8  Cow.  238;  Acker 
V.  Campuell,  23  Wend.  372;  Earl  of  Bristol 
V.  Wilsinore,  supra)  ;  Third.  Because  such 
property, so  fraudulentlj- purchased,  is  not 
the  subject  of  levy  and  sale  by  a  sheriff. 
Replevin  in  the  cepit  will  lie  therefore  at 
the  suit  of  the  defrauded  vendor.  See 
same  authorities. 

It  is  only  necessary  to  decide  in  this  case 
that  Brandt,  the  execution  creditor,  does 
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not  become  a  bona  fide  purchaser  by  buy- 
ing Koo(1s  at  a  sale  thereon  which  were 
fraudulently  purchased  by  the  defendant 
in  tliat  execution.  That  proceedinp;  save 
him  no  better  title  than  a  mere  delivery 
would  from  the  fraudulent  vendee.  He 
advanced  nothing,  and  he  lost  nothinp;  by 
the  proceeding.  Tlie  sale  on  the  execution 
did  not  contain  the  first  element  to  con- 
stitute this  defendant  a  bona  fide  purchas- 
-er.    The  execution    was  returned  unsatis- 


fied in  part.  No  lien  was  therefore  relin- 
quished, and  the  amount  realized  from  a 
stranger's  property  would  be  stricken 
from  the  execution  on  application  to  the 
court.  The  charge  of  the  court  was  there- 
fore right. 

The  order  of  the  general  term  granting 
a  new  trial  should  be  reversed  and  judg- 
ment ordered  upon  the  verdict  for  the 
plaintiff. 

All  concur. 


DEXTER  V.  NORTON. 
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DEXTER  V.  NORTON  et  al. 

(47  N.  Y.  62.) 

Court  of  Appeals  of  New  York.    1871. 

Action  for  damages  for  breach  of  a  con- 
tract to  sell  and  deliver  cotton.  The 
opinion  states  the  facts.  Judgment  (or 
defendant  dismissing  the  complaint. 

James  C.  Carter,  for  appellant.  Wm.  W. 
McFarlane,  for  respondents. 

CHURCH,  C.  J.  The  contract  was  for 
the  sale  and  delivery  of  specific  articles  of 
personal  property.  Each  bale  sold  was 
designated  by  a  partlcnlar  mark,  anil 
there  is  nothing  in  the  case  to  show  that 
these  marks  were  used  merely  to  distin- 
guish the  general  kind  or  quality  of  the 
article,  but  they  seem  to  have  been  used 
to  describe  the  particular  bales  of  cotton 
then  in  possession  of  the  defendant.  Nor 
does  it  appear  that  there  were  other  bales 
of  cotton  in  the  market  of  the  same  kind, 
and  marked  in  the  same  way.  The  plain- 
tiff would  not  have  been  obliged  to  ac- 
cept any  other  cotton  than  the  bales  spec- 
ified in  the  bought  note. 

The  contract  was  executor.y,  and  vari- 
ous things  remained  to  be  done  to  the  one 
hundred  and  sixty-one  bales  in  question 
by  the  sellers  before  delivery.  The  title 
therefore  did  not  pass  to  the  vendee,  but 
remained  in  the  vendor.  Joyce  v.  Adams, 
8  N.  Y.  291. 

This  action  was  brought  by  the  pur- 
chaser against  the  vendor  to  recover  dam- 
ages for  the  non-delivery  of  the  cotton, 
and  the  Important  and  onl.v  question  'in 
the  case  is,  whether  upon  an  agreement 
for  the  sale  and  delivery  of  specific  articles 
of  personal  property,  under  circumstances 
where  the  title  to  the  property  does  not 
vest  in  the  vendee,  and  the  property  is  de- 
stroyed by  an  accidental  fire  before  deliv- 
ery without  tiie  fault  of  the  seller,  the  lat- 
ter is  liable  upon  the  contract  for  dam- 
ages sustained  by  the  purchaser. 

The  general  rule  on  this  suV)ject  is  well 
establi.'ihed  that  where  the  performance 
of  a  duty  or  charge  created  by  law  is  pre- 
vented by  inevitable  accident  ivithout  the 
fault  of  tlie  party  he  will  be  excused,  but 
where  a  person  absolutely  contracts  to  do 
a  certain  thing  not  imuossible  or  unlaw- 
ful at  the  time,  he  will  not  be  excused 
from  the  obligations  of  the  contract  un- 
less the  performance  is  made  unlawful,  or 
is  prevented  by  the  other  party. 

Neither  inevitable  accident  nor  even 
those  events  denominated  acts  of  God 
will  excuse  him,  and  the  reason  given  is, 
that  he  might  have  provided  against 
them  by  his  contract.  Paradine  v.  Jane, 
Aleyn,'27;  Harmony  v.  Bingham,  12  N. 
Y.  99,  62  Am.  Dec.  142;  Tompkins  v.  Dud- 
ley, 25  N.  Y.  272,  82  Am.  Dec.  349. 

But  there  are  a  variety  of  cases  where 
the  courts  have  implied*^  condition  to  the 
contract  itself,  the  effect  of  which  was  to 
relieve  the  party  when  the  performance 
had  witnout  his  fault,  become  impossible; 
and  the  apparent  confusion  in  the  author- 
ities has  grown  out  of  tlie  difficulty  in  de- 
termining in  a  given  case  whether  the  im- 
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plication  of  a  condition  should  be  applied 
or  not,  and  also  in  some  cases  in  placing 
the  decision  upon  a  wrong  basis.  The  re- 
lief afforded  to  the  party  in  the  cases  re- 
ferred to  is  not  based  upon  exceptions  to 
the  general  rule,  but  upon  the  construc- 
tion of  the  contract. 

For  Instance,  in  the  case  of  an  absolute 
promise  to  marry,  the  death  of  either 
party  discharges  the  contract,  because  it 
is  inferred  or  ijresumed  that  the  contract 
was  made  upon  the  condition  that  both 
parties  should  live. 

So  of  a  contract  made  by  a  painter  to 
paint  a  picture,  or  an  author  to  compose 
a  work,  or  an  apprentice  to  serve  his  mas- 
ter  a  specified  number  of  years,  or  in  any 
contract  for  personal  services  dependent 
upon  the  life  of  the  individual  making  it, 
the  contract  is  discharged  upon  the  death 
of  the  party,  in  accordance  with  the  con- 
dition of  continued  existence,  raised  by 
implication.  Cutter  v.  Powell,  2  Smith 
Lead.  Cas.  50. 

The  same  rule  has  been  laid  down  as  to 
property  :  "As  if  A.  agrees  to  sell  and  deliver 
his  horse  Eclipse  to  B.  on  a  fixed  future 
day,  and  the  horse  die  in  the  interval,  the 
obligation  is  at  an  end."  Benj.  Sales,  424. 
In  replevin  for  a  horse  and  judgment  of 
retorno  habendo,  the  death  of  the  horse 
was  held  a  good  plea  in  an  action  upon 
the  bond.  Carpenter  v.  Stevens,  12  Wend. 
589.  In  Taylor  v.  Caldwell,  3  Best  & 
Smith,  836,  A.  agreed  with  B.  to  give 
him  the  use  of  a  music  hall  on  specified 
da.vs,  for  the  purpose  of  holding  concerts, 
and  before  the  time  arrived  the  build- 
ing was  accidentally  burned;  Held,  that 
both  parties  were  discharged  from  the 
contract.  Blackburn,  J.,  at  the  close  of 
his  opinion,  lays  down  the  rule  as  fol- 
lows: "The  principle  seems  to  us  to  be, 
that  in  contracts  in  wliich  the  per- 
formance depends  on  the  continued  exist- 
ence of  a  given  person  or  thing,  a  condi- 
tion is  implied  that  the  impog.sibility  of 
performance,  arising  from  the  perishing 
of  the  person  or  thintr,  shall  excuse  the 
performance."  And  the  reason  given  for 
the  rule  is,  "because  from  the  nature  of 
the  contract,  it  is  apparent  that  the  par- 
ties contracted  on  the  basis  of  the  contin- 
ued existence  of  the  particular  person  or 
chattel." 

In  School  District  v.  Dauchy,  25  Conn. 
530,  (i8  Am.  Dec.  371,  the  defendant  had 
agreed  to  build  a  school-house  by  the  1st 
of  Ma.v,  and  nad  it  nearlj-  completed  on 
the  27ih  of  April,  when  it  was  struck  by 
lightning  and  burned;  and  it  was  held 
that  he  was  liable  in  damages  forthe  non- 
performance of  the  contract.  But  the 
court,  wiiile  enforcing  that  general  rule 
in  a  case  of  evident  hardship,  recognizes 
the  rule  of  an  Implied  condition  in  case  of 
the  destruction  of  the  specific  subject-mat- 
ter of  the  contract;  and  this  is  the  rule  of 
the  civil  law.  Pothier  Cont.  Sale,  art.  4, 
§  1,  p.  31.  We  were  referred  to  no  author- 
ity against  this  rule.  But  tlie  learned 
counsel  lor  the  appellant,  in  his  very  able 
and  forcible  arsunient,  insisted  that  the 
general  rule  should  be  applied  in  this  case. 
While  it  is  ditticult  to  trace  a  clear  dis- 
tinction between  thiscaseand  thosewhere 
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no  condition  lias  been  implied,  the  tand- 
«;ney  of  the  authorities,  so  far  as  they  go, 
recognize  such  a  distinction,  and  it  is 
bused  upon  the  presumption  that  the  par- 
ties contemplated  the  continued  existence 
>of  the  subject-matter  of  the  contract. 

The  circumstances  of  this  case  are  favor- 
able to  the  plaintiff.  The  property  was 
merchandise  sold  in  the  market.  The  de- 
fendant could,  and  from  the  usual  course 
of  business  we  may  infer  did,  protect  him- 
self by  insurance;  but  in  establishing 
rules  of  liability  in  commercial  transac- 
tions, it  is  far  more  important  that  they 
should  be  uniform  and  certain  than  It  is 
to  work  out  equity  in  a  given  case.  There 
i.s  nu  hardship  in  placing  the  parties 
(especially  the  buyer)  in  the  position 
they  were  in  before  the  contract  was 
made.  The  buyer  can  onl^'  lose  the  prof- 
its or  the  purchase;  the  seller  may  lose 
the  whole  contract  price,  and  if  his  liabil- 
ity for  non-delivery  should  be  established, 
the  enhanced  value  of  the  property. 
After  considerable  reflection,  1  am  of  the 
opinion  that  the  rule  here  indicated  of  an 
implied  condition  In  case  of  the  destruc- 
tion of  the  property  bargained  without 
fault  of  the  party,  will  operate  to  carry 
out  theintention  of  the  parties  under  most 
circunistan(!es,  and  will  be  more  just 
than  the  contrary  rule.  The  buyer  can  of 
course  always  protect  himself  against  the 
effect  of  the  implied   condition,  by  a  pro- 


vision in  the  contract  that  the  property 
shall  be  at  the  risk  of  the  seller. 

Upon  the  grounds  upon  which  this  rule 
is  based  of  an  implied  condition,  it  can 
make  no  difference  whether  the  property 
was  destroyed  by  an  inevitable  accident 
or  by  an  act  of  God,  the  condition  being 
that  the  property  shall  continue  to  exist. 
It  we  were  creating  an  exception  to  the 
general  rule  of  liability,  there  would  be 
force  in  the  considerations  urged  upon  the 
argument,  to  limit  the  exception  to  cases 
where  the  property  was  destroyed  by  the 
act  of  God,  upon  grounds  of  public  policy, 
but  they  are  not  material  in  adopting  a 
rule  for  the  construction  of  the  contract  bo 
as  to  imply  a  condition  that  the  property 
was  to  continue  in  existence.  It  can  make 
no  difference  how  it  was  destroyed,  so 
long  as  the  party  was  not  in  any  degree 
in  fault.  The  minds  of  the  parties  are 
presumed  to  have  contemplated  the  pos- 
sible destruction  of  the  property,  and  not 
the  manner  of  its  destruction;  and  the 
supposed  temptation  and  facility  of  the 
seller  to  destroy  the  property  himself  can- 
not legitimately  operate  to  affect  the  prin- 
ciple involved. 

The  judgment  must  be  affirmed. 

ALLEN.  GROVEU,  and  RAPALLO,.I.J., 
concur;  PECKHAM  and  FOLGER,  JJ., 
dissent. 

Judgment  affirmed. 
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DOANE  et  al.  v.  DUNHAM. 

(79  111.  131.) 

Supreme  Court  of  Illinois.     Sept.  Term,  1875. 

Assniiipsit  by  John  H.  Dunham  against 
John  W.  Doane  and  others  for  certain 
sugar  sold  and  delivered.  P>om  a  Judg- 
ment tor  plaintiff,  defendants  appeal.  Re- 
versed. 

Plaintiff,  a  commission  mercliant,  had 
on  hand  a  lot  of  MoUar  &  Martin's  pow- 
dered sugar,  and  one  of  bis  employes  called 
on  defendants,  wholesale  grocers,  and 
fiold  them  20  barrels  of  such  sugar,  at  Vi% 
cents  per  pound.  No  time  was  specified 
for  the  delivery  of  the  sugar,  but  from  the 
course  of  business  it  would  seem  to  be  at 
the  option  of  the  buyer,  to  be  exercised 
within  a  reasonable  time.  No  specific 
barrels  were  set  apart  at  the  time  of  the 
sale,  but  defendants,  two  days  later,  sent 
to  plaintiff's  store  for  the  sugar,  and  20 
barrels  were  delivered.  It  was  kept  by  de- 
fendants without  any  examination  for  26 
days,  when  it  was  found  to  be  of  an  un- 
merchantable quality.  It  appeared  orig- 
inally to  have  been  powdered  sugar,  of 
Mollar  &  Martin's  make,  but  wascaked  so 
hard  as  to  be  useless  as  powdered  sugar, 
and  not  worth  the  price  paid  for  any  pur- 
pose. Defendants'  offer  to  return  it  was 
refused. 

Hugh  A.  White  and  Sidney  Smith,  for 
appellants.  Hawes  &  Lawrence,  for  ap- 
pellee. 

WALKER,  J.  This  case  was  previous- 
ly before  this  court,  and  is  reported  in  65 
111.  512.  The  facts  presented  by  this  record 
do  not  vary  materially  from  those  stated 
in  the  opinion,  as  reported,  except  there 
.seems  to  be  a  conflict  of  evidence  on  the 
last  trial  as  to  the  length  of  time  the 
sugar  was  retained  by  appellants  before 
it  was  examined,  found  to  be  different 
from  that  intended  to  be  purchased,  and 
the  notice  to  take  it  back. 

When  the  case  was  formerly  before  us, 
it  was  held  that  this  was  an  executory 
contract,  and  after  the  sugar  was  received 
appellants  were  entitled  to  a  reasonable 
time  within  which  to  make  an  examina- 
tion, and  to  give  notice  to  remove  the 
sugar;  and  that  whether  the  notice  was 
^iven  in  apt  time  was  a  question  to  be 
determined  by  the  jury,  in  the  light  of  all 
the  attending  circumstances,  and,  of 
course,  with  proper  instructions  from  the 
court. 

Appellee  having  again  recovered  a  judg- 
ment for  the  supposed  value  of  the  sugar, 
appellants  again  bring  the  record  to  this 
court,  and  seek  a  reversal,  upon  the 
grounds  that  the  court  below  gave  im- 
proper instructions  on  behalf  of  appellee, 
and  refused  to  give  proper  ones  asked  by 
appellants. 

An  examination  of  those  given,  of  which 
complaint  is  made,  fails  to  disclose  error. 
They  inform  the  jury  that  there  should 
have  been  an  examination  of  the  sugar, 
and  a  notice  to  take  it  back,  within  a  rea- 
sonable time,  considering  all  the  circum- 
stances. This  is,  no  doubt,  true,  as  a  le- 
gal proposition,  liven  under  clear  and 
satisfactory  evidence  that  it  was  the  gen- 


eral and  uniform  usage  for  the  kind  of 
goods  in  question  never  to  be  examined 
until  the  wholesale  merchant  sold  to  his 
customer,  the  proposition  is  correct.  If 
such  was  the  usage,  and  both  parties  dealt 
with  reference  to  it,  then  it  would,  accord- 
ing to  such  usage,  be  within  a  reasonable 
time  to  examine  it  when  offered  for  sale 
by  appellants.  But  the  rule,  no  doubt, 
has  the  limit  that  it  must  be  so  offered  in 
due  course  of  trade.  A  person  who  should 
buy  as  speculation,  or  with  the  intention 
of  holding  it  for  sale  at  a  distant  period 
of  time,  could  not  claim  its  benefits.  It 
could  only  be  applied  in  cases  falling  with- 
in the  general  course  of  trade. 

The  court  below  refused  to  instruct  for 
appellants,  that: 

"If  the  jury  believe,  from  the  evidence, 
that  it  is  not  the  custom  among  wholesale 
dealers  in  Chicago,  engaged  in  business  as 
defendants  were,  to  examine  sugar  of  the 
kind  and  quality  sold  by  plaintiff  to  the 
defendants,  upon  receiving  the  same  in 
store,  or  upon  sale  of  the  same  to  custom- 
ers, and  that  it  was  not  customary  for 
such  sugar  to  be  examined  until  opened 
by  dealers  to  sell  from  to  customers,  and 
that  the  sugar  was  damaged  when  it  was 
delivered,  and  not  of  the  quality  sold 
them,  the  jury  are  to  take  into  considera- 
tion all  of  these  facts  and  things  in  deter- 
mining whether  defendants  gave  plaintiff 
notice,  within  a  reasonable  time,  to  take 
back  said  sugar;  and  if  they  find  there- 
from that  they  did,  then  they  must  find 
for  the  defendants. " 

If  such  was  the  uniform  custom,  under- 
stood and  acted  upon  by  the  trade  in  Chi- 
cago, then  it  is  hut  a  fair  presumption 
that  the  parties  acted  upon  it,  and  should 
be  governed  by  it.  There  was  sufficient 
evidence  upon  which  to  base  the  instruc- 
tion, and  it  should  have  been  given. 

Appellants  asked,  but  the  court  refused 
to  give,  this  instruction  : 

"If  the  jury  believe,  from  the  evidence, 
that,  according  to  the  well  established 
usage  and  custom  of  trade  among  whole- 
sale dealers  in  standard  powdered  sugar 
in  Chicago,  the  same  is  sold  and  handled 
in  original  packages,  and  no  exaiuination 
is  made  as  to  ijuality  or  condition  there- 
of upon  purchase  or  sale  thereof,  and  that 
the  plaintiff  was  familiar  with  said  usage 
and  custom,  and  had  longbeen  in  thehab- 
It  of  handling  and  dealing  in  said  sugar 
in  Chicago,  and  that  the  sugars  in  ques- 
tion v/ere  not  examined  by  either  parties 
when  taken  from  plaintiff's  store;  audit 
the  jury  also  believe,  from  the  evidence, 
that  said  sugar  was  caked  when  so  taken 
from  plaintiff's  store,  and  not  in  the  con- 
dition contemplated  by  either  plaintiff  or 
defendants,  and  that  the  defendants  dealt 
with  said  sugars  pursuant  to  said  usage 
and  custom,  and  that  as  soon  as  they 
found  out  that  said  sugar  was  damaged 
they  offered  to  return  the  same,  and  noti- 
fled  said  plaintiff  to  take  same  away,  and 
that  the  plaintiff  neglected  so  to  do,  and 
that  the  same  was  destroyed  by  fire  while 
being  so  held  by  defendants,  subject  to 
the  order  of  said  plaintiff,  then  they  must 
find  for  the  defendants." 

In  this,  we  think,  the  court  erred. 

It  has  been  frequently  held  by  thiscourt. 
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and  the  rule  seems  to  be  general,  that 
custom  and  usages  of  trade  are  Kui)posed 
to  enter  into  and  forui  a  part  of  all  eon- 
tracts,  where  the  ususe  or  custom  pre- 
vails, in  reference  to  the  matter  to  which 
the  contract  relates.     And   if  such  be  the 


presumption,  then  it  was  manifest  error 
to  refuse  this  instruction. 

For  the  wrongful  refusal  to  give  these 
instructions,  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


DONALDSON  v.  FARWELL. 
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DONALDSON  v.  FARWELL  et  al. 

(93  U.  S.  631.) 

Supreme  Court  of  the  United  States.    Oct. 
Term,  1S76. 

Error  to  the  circuit  court  ot  the  United 
States  for  the  eastern  district  of  Wiscon- 
sia. 

Emanuel  Mann,  a  merchant  at  Richfield, 
Wis.,  filed,  May  24,  1872,  his  petition  in 
bankruptcy.  He  was  duly  adUidged  a 
bankrupt  the  6th  day  of  June,  and  the 
plaintiff  was.  on  the  1st  day  of  July,  ap- 
pointed his  assiKnee.  Jn  the  month  of 
April  of  that  year  the  defendants  sold,  at 
Chicago,  to  Mann,  on  credit,  merchandise, 
amounting  in  value  to  .f,'i,()()0.  The  last  of 
the  invoices  bears  date  the  17th  of  that 
month.  His  son  was  the  agent  in  mailing 
the  purchase,  and  directed  the  goods  to 
he  shipped  to  Milwaukee,  to  be  hauled 
from  there  to  Richfield.  He  knew  that 
his  father  was  then,  and  for  two, or  three 
years  before  had  been,  insolvent,  and  tes- 
tified that  at  the  time  ot  the  purchase  he 
did  not  expect  that  his  father  would  pay 
for  the  goods;  that  he  did  not  expect  to 
pay  for  them  himself;  and  that  his  ob- 
ject in  having  them  sent  to  Milwaukee 
was  to  place  them  in  the  hands  of  one 
Schram,  in  order  that  they  should  be  there 
disposed  of,  and  the  proceeds  paid  to  some 
creditors  of  his  father,  wlio  had  sold  him 
produce  and  advanced  him  money.  The 
goods  were  shipped  to  "E.  Mnnn,  Mil- 
waukee," and,  on  their  arrival,  sent  to 
Schram's  store.  Mann  was  reputed  to  be 
solvent.  The  defendants  had  no  notice  of 
his  insolvency  until  the  last  days  of  May. 
In  June  they  took  possession  ofthegoods, 
with  the  exception  of  $100  in  value,  in  the 
store  of  Mann,  at  Richfield,  and,  after 
formally  demanding  them  of  the  assignee, 
shipped  them  to  Chicago.  This  action  is 
brought  by  the  ascignees  to  recover  the 
value  of  them.  The  court  gave  the  jury  a 
general  charge,  to  the  following  parts  of 
which  the  plaintiff  excepted:  "The  sale 
made  by  the  defendants  pnssed  the  title  iri 
the  property  to  the  bankrupt,  but  it 
passed  a  defeasible  title;  that  is  to  say,  it 
could  be  rendered  inoperative  at  the  in- 
stance of  the  vendors,  Farwell  &  Co.  If 
the  bankrupt  retained  the  property  at  the 
time  of  the  filing  of  the  petition  in  bank- 
ruptcy, the  title  passed  to  the  assignee; 
and,  as  we  think,  the  weight  of  authority 
is  it  passed  as  a  defeasible,  and    not  as  an 


absolute,  title,  with  the  right  still  on  the 
part  of  the  vendors  to  reclaim  the  prop- 
erty, provided  it  was  done  within  a  rea- 
sonable time  after  the  sale,  and  after 
knowledge  of  the  fraud  which  had  been 
perpetrated."  There  was  a  verdict  for  the 
defendants.  Judgment  having  been  ren- 
dered thereon,  the  assignee  sued  out  this 
writ  of  error. 

W.  P.  Lynde,  for  plaintiff  in  error.  Mr. 
E.  Mariner,  contra. 

Mr.  Justice  DAVIS  delivered  the  opinion 
of  the  court. 

The  instructions  present  the  questions 
of  law  arising  upon  the  facts  which  this 
controversy  involves.  The  doctrine  is 
now  established  by  a  preponderance  of 
authority,  that  a  party  not  intending  to 
pay,  who,  as  in  this  instance,  induces  the 
owner  to  sell  him  goods  on  credit  by  fraud- 
ulently concealing  his  insolvency  and  his 
intent  not  to  pay  for  them,  is  guilty  of  a 
fraud  which  entitles  the  vendor,  if  no  inno- 
cent third  party  has  acquired  an  interest 
in  them,  to  disaffirm  the  contract  and  re- 
cover the  goods.  Byrd  v.  Hall,  2  Keyes, 
647;  Johnson  v.  Monell,  id.  6.55;  Noble  v. 
Adams,  7  Taunt.  .59;  Kilby  v.  Wilson, 
R.yan  &  Moody,  178;  Bristol  v.  Wilsmore, 
1  IJarn.  &  Cress.  .514;  Stewart  v.  Emerson, 
52  N.  H.  301 ;  Benjamin  on  Sales,  sect.  440, 
note  of  the  American  editor,  and  cases 
there  cited. 

Here  the  vendors  exercised  the  right  of 
rescission  shortly  after  the  sale  in  ques- 
tion, and  as  soon  asthej'  obtained  knowl- 
edge of  the  fraud.  If,  therefore,  this  con- 
troversy were  between  Mann  and  thera, 
it  is  clear  that  he  would  not  be  entitled  to 
recover. 

The  assignment  relates  back  to  thecom- 
mencement  of  the  proceedings  in  bank- 
ruptcy, and  vests,  by  operation  of  law,  in 
the  assignee  the  property  of  thebankrupt, 
with  certain  specified  exceptions,  although 
the  same  be  then  attached.  It  also  dis- 
solves any  attachment  made  within  four 
months  next  preceding  thecommencement 
of  the  proceedings.  If  there  be  no  such 
liens,  and  the  property  has  not  been  con- 
veyed in  fraud  of  creditors,  he  has  no 
greater  interest  in  or  better  title  to  it 
than  the  bankrupt.  Only  the  defeasible 
title  of  the  latter  to  the  goods  in  contro- 
versy passed  to  the  assignee,  and  it  was 
determined  by  a  prompt  disaffirmance  of 
the  contract. 

Judgment  affirmed. 


DORR  V.  FISHER. 
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DORR  V.  riSHEB. 

(1  Gush.  271.) 

Supreme     Judicial     Court     of     Massachusetts. 
Suffolk  and  Nantivcket.     March  Term,  1848. 

This  was  an  action  to  recover  the  price  of 
two  tubs  of  butter.  The  plaintiff  having 
been  allowed,  agttin.st  objection  on  the 
part  of  the  defendant,  to  prove  his  claim 
as  a  book  account,  the  defendant  then 
introduced  evidence  that  in  November, 
1845,  he  offered  several  kegs  of  butter  to 
the  defendant  for  sale.  On  examining- the 
butter,  (two  or  three  kejis  onl.v,)  the  de- 
fendant told  the  plaintiff  that  he  was  un- 
able to  decide  whether  it  was  good  or 
not|  but  that  he  wanted  it  of  a  first-rate 
quality.  The  plaintiff  then  said  that  he 
called  the  butter  first-rate,  and  the  defend- 
ant replied  that,  if  it  was  good,  the  plain- 
tiff might  leave  him  two  tubs.  The  two 
tubs  were  left  at  the  defendant's  store, 
where  they  remained  for  about  a  week, 
■when  the  plaintiff  caroe  to  the  store,  and 
some  conversation  ensued  relative  to  the 
butter.  The  plaintiff  was  there  again 
some  time  afterwards  and  requested  that 
the  butter  should  be  put  into  the  cellar. 
The  principal  question  was  as  to  thequal- 
ity  of  the  butter,  and  the  evidence  upon 
this  point  was  conflicting.  The  defendant 
contended  that  the  butter  was  sold  under 
a  warranty  that  it  was  of  the  best  quali- 
ty, and  that  the  burden  of  proof  was  on 
the  plaintiff  to  prove  that  it  was  of  such 
a  quality.  Judge  instructed  the  jury  that 
if  the  butter  were  sold  with  a  warranty 
as  to  quality,  or  with  a  representation 
amounting  to  a  Avarranty,  the  burden  of 
proof  was  on  the  defendant  to  show  that 
it  was  not  equal  to  the  warranty  or  rep- 
resentation. The  jury  returned  a  verdict 
against  the  defendant,  who  thereupon 
filed  exceptions. 

T.  Willey,  tor  plaintiff.  T.  Wentworth, 
for  defendant. 

SHAW,  C.  .].  This  cause  has  been  ar- 
gued, on  the  part  of  the  defendant,  as  if 
the  suit  were  brought  upon  an  open,  un- 
executed contract  for  the  jjurchase  of 
goods;  whereas  the  declaration  is  in  in- 
debitatus assumpsit  for  goods  sold  and 
delivered.  To  maintain  this  action,  it  is 
not  necessary  to  set  out  the  contract  of 
sale,  with  its  conditions  and  limitations; 
it  is  enough  to  prove  an  agreement  for  a 
sale  of  the  goods,  at  a  fixed  price  in  mon- 
ey, or  without  a  price,  (in  which  case,  the 
law  implies  an  agreement  to  pay  so  much 
as  they  are  worth,)  and  an  actual  deliv- 
ery, whereby  a  debt  arises.  A  delivery  by 
the  vendor  implies  an  acceptance  by  the 
vendee.  An  offer,  by  the  vendor,  not  ac- 
cepted by  the  vendee,  may  be  a  good 
tender,  and  a  good  performance  on  his 
part,  but  it  is  not  a  delivery.  If  there  are 
conditions  annexed  to  the  agreement  of 
sale,  respecting  the  quality,  or  other  cir- 
cumstances, which  are  not  complied  with 
by  the  vendor,  the  vendee  should  decline 
to  accept  the  goods ;  but,  if  he  does  accept 
then],  the  acceptance  is  a  waiver.  And, 
so,  in  an  indebitatus  assumpsit,  for  goods 
sold  and  delivered,  the  plaintiff  must  prove 


a  delivery,  or  he  will  fail  in  the  action. 
And  this  is  not  confined  to  the  case  of  an 
implied  assumpsit, on  a  quantum  valebat; 
if  the  sale  be  made  by  an  express  contract, 
not  under  seal,  and  the  goods  are  actually 
delivered,  it  is  sufficient  to  allege  that  the 
defendant  is  indebted  to  the  plaintiff  for 
goods  sold  and  delivered,  and  the  law  im- 
plies a  promise  to  pay.  No  matter,  there- 
fore, what  may  have  been  the  terms  and 
conditions,  under  which  goods  are  sold 
and  delivered;  if  nothing  remain  but  the 
obligation  to  pay  for  them,  this  is  a  debt, 
the  existence  of  which  supports  the  allega- 
tion of  being  indebted,  and  supersedes  the 
necessity  of  setting  out  specially  such 
terms  and  conditions. 

"  Where  goods  have  been  sold  and  actu- 
ally delivered  to  the  defendant,  though  un- 
der a  special  agreement,  it  is  in  general 
sufficient  to  declare  on  the  indebitatus 
count,  provided    the  contract  were  to  pay 

I  in   money,  and   the  credit  be  expired."     1 

I  Chit.  Plead.  338. 

j     This    is    not    a    mere   technical   rule   of 

i  pleading,  but  a  sound  rule  of  law  and  jus- 
tice, growing  out  of  the  nature  of  a  sale. 
Were  it  otherwise,  and  were  the  plaintiff, 
after  a  delivery  of  goods  on  a  contract  of 
sale,  bound  to  prove  the  terms  and  condi- 
tions of  such  sale,  and  to  prove  affirma- 
tively that  he  had  complied  with  those 
conditions,  on  his  part,  the  result  would 
ne,  that  the  vendee,  having  accepted  the 
goods,  as  and  for  the  goods  contracted 
for,  and  without  offering  to  return  them, 
or  giving  notice  to  the  vendor,  to  come 
and  take  them  back,  might  hold  and  re- 
tain the  goods,  without  paying  any  thing 
for  them.  The  vendor  could  not  recover 
them  back  in  an  action,  because  he  has  de- 
livered them  to  the  vendee,  in  pursuance 
of  a  contract,  as  his  own. 

It  is  asked,  then,  has  the  vendee  no  rem- 
edy against  the  vendor,  after  delivery,  if 
the  vendee  fails  to  derive  the  benefits,  ex- 
pected and  stipulated  for  on  the  sale? 
Certainly  not.  Jf  he  has  been  deceived,  as 
to  the  title,  quality,  or  character  of  the 
thing  purchased,  he  may  rescind  the  con- 
tract, restore  or  tender  back  the  goods, 
and  recover  back  the  purchase  money;  or 
he  may  be  secured  by  a  warranty  on  the 
sale.  The  law,  on  the  sale  of  personal 
property,  implies  a  warranty  of  good  title, 
so  that  if  the  vendee  be  deprived  of  his 
purchase  by  a  paramount  title,  he  has  a 
remedy  on  his  warranty.  Or  he  may  take 
an  express  warranty,  as  to  the  quality, 
condition,  value,  age,  origin,  or  other  cir- 
cumstances respecting  the  thing  sold.  But 
a  warranty  is  a  separate,  independent, 
collateral  stipulation,  on  the  part  of  the 
vendor,  with  the  vendee, for  which  the  sale 
is  the  consideratioi!,  for  the  existence  or 
truth  of  some  fact,  relating  to  the  thing 
sold.  It  is  not  strictly  a  condition,  for 
it  neither  suspends  nor  defeats  the  com- 
pletion of  the  sale,  the  vesting  of  the  thing 
sold  in  the  vendee,  nor  the  right  to  the 
purchase  money  in  the  vendor.  And,  not- 
withstanding such  warranty,  or  any 
breach  of  it,  the  vendee  may  hold  the 
goods,  and  have  a  remedy  for  his  dam- 
ages by  action. 

But,  to  avoid  circuity  of  action,  a  war- 
ranty may   lie  treated  as  a  condition  sub- 
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sequent,  at  the  election  ol  the  vendee,  who 
may,  upon  a  breach  thereof,  rescind  the 
contract,  and  recover  hack  the  amount 
of  his  purchase  money,  as  in  case  of  fraud. 
But,  if  he  does  this,  he  must  tirsc  return 
the  property  sold,  or  do  every  thing  In  his 
power  requisite  to  a  complete  restoration  i 
of  the  property  to  the  vendor,  and,  with-j 
out  this,  he  cannot  recover.  Conner  v.  ! 
Henderson,  16  Mass.  319:  Kin'.ball  v.  Cun- 
ningham, 4  Mass.  502;  Perley  v.  Balch,  23 
Pick.2S3.  Such  a  restoration  of  thegoods, 
and  of  all  other  benefits  derived  from  tlie 
sale,  is  a  direct  condition,  without  a  com- 
pliance with  which,  the  vendee  cannot  re- 
scind the  contract,  and  recover  bafik  the 
money  or  otherproperty,  paid  or  delivered 
on  tlie  contract. 

But  his  other  remedy  is  by  an  action  on 
the  warranty,  or  contract  of  the  vendor, 
iin  which,  if  there  be  a  breach,  he  will  re- 
cover damages  to  the  amount  of  the  loss 
sustained  by  the  breach,  whatever  that 
may  be.  If  it  be  a  warranty  of  the  quali- 
ty of  goods,  and  the  breach  alleged  is,  that 
the  goods  delivered  were  inferior  to  the 
goods  stipulated  for,  the  damage  will  or- 
dinarily be  the  difference  in  value  between 
the  one  and  the  other.  Such  an  action 
affirms  instead  of disaffirmingthecontract 
of  sale,  leaves  the  property  in  the  vendee, 
and  gives  damages  for  the  breach  of  such 
separate,  collateral  contract  of  warranty. 

This  remedy  is  so  familiar,  that  it  scarce- 
ly requires  to  be  supported  and  explained 
by  authorities.  But  it  naturally  requires 
an  action  to  be  broucht  liy  the  vendee 
against  the  vendor,  which,  if  the  vendor 
is  at  the  same  time  suing  for  the  price,  is  a 
cross  action. 

But  the  general  tendency  of  modern 
judicial  decisions  has  been,  to  avoid  circu- 
ity and  multiplicity  of  actions,  by  allow- 
ing matters  growing  out  of  the  .same 
transaction  to  be  given  in  evidence  by  way 
of  defence,  instead  of  requiring  a  crosH  ac- 
tion, when  it  can  be  done  without  a  viola- 
tion of  principle,  or  great  inconvenience 
in  practice. 

And  it  has  lately  been  decided,  in  this 
court,  after  consideration  and  upon  a  re- 
view of  the  authorities,  that,  when  a 
cross  action  will  lie  for  a  deceit  in  the  sale 


of  a  chattel,  the  deceit  may  be  given  in 
evidence  in  reduction  of  the  damages,  in  a 
suit  for  the  purchase  money  Harrington 
V.  Stratton,  22  Pick.  510.  And  the  princi- 
ples, which  govern  that  case,  are  precise- 
ly applicable  to  the  casa,  where  a  cross  ac- 
tion will  lie  to  recover  damages  on  a 
breach  of  warranty  on  a  sale,  and  theeame 
may  be  given  in  evidence,  and  a  like 
amount  deducted  from  the  purchase  mon- 
ey, in  assessing  damages  in  a  suit  by  the 
vendor  for  the  price.  Poulton  v.  Latti- 
more,  9  B.  &  Cr.  259;  Perley  v.  Balch,  23 
Pick.  2S:!. 

It  appears  by  the  report  in  the  present 
case,  that  these  are  theprincipleson  which 
the  trial  of  the  action  proceeded.  The 
plaintiff  must  first  have  proved  a  sale  and 
delivery  of  the  two  tubs  of  butter.  Some 
objection  was  made  to  the  plaintiff's  ac- 
count book;  but  it  was  not  alluded  to  in 
the  argument.  Indeed,  the  other  proof 
tends  to  show,  that  the  defendant  agreed 
to  take  the  two  tubs  of  butter,  and  direct- 
ed the  plaintiff  to  leave  them  at  his  store, 
which  the  plaintiff  did  the  same  day.  No 
offer  was  made  afterwards  to  return  the 
butter.  No  notice  was  given  to  the  de- 
fendant to  take  it  away.  This  was  evi- 
dence, from  which  a  jury  might  well  infer 
a  sale  and  delivery.  The  only  way,  then, 
in  which  the  defendant  could  avail  himself 
of  proof  of  warranty  of  quality,  and  a 
breach  of  it,  was  in  obtaining  a  reduction 
of  damages,  by  way  of  set-off,  in  nature 
of  a  cross  action,  and  as  a  substitute 
therefor.  Had  the  defendant  brought  his 
action,  it  is  quite  clear,  that  the  burden  of 
proof  would  have  been  on  him  to  prove 
such  warranty  and  breach,  and  the  dam- 
age sustained  by  it.  The  burden  was  on 
him  in  the  same  manner,  when  heresorted 
to  this  line  of  defence,  as  a  substitute  for  a 
cross  action.  We  are  of  opinion,  there- 
fore, that  the  direction  of  the  judge  was 
strictly  correct,  that  if  the  article  wassold 
to  the  defendant  with  a  warranty  as  to 
its  quality,  or  with  a  representation 
amounting  to  a  warranty,  the  burden  o! 
proof  was  on  the  defendant,  to  show  that 
it  was  not  equal  to  the  warranty. 

E.xceptions  overruled  and  judgment  on 
the  verdict. 
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DOWS  et  al.  v.  NATIONAL  EXCH.  BANK 
OF  MILWATJKBE. 

(91  U.  S.  618.) 

Supreme  Court  of  the  United  States.     Oct 
Term,  1875. 

Error  to  the  circuit  court  of  tlie  United 
States  for  the  southeru  district  of  New 
Yorli. 

Action  of  trover  by  the  National  Ex- 
channe  Banl;  of  Milwaukee  for  the  alleged 
conversion  by  Dows  &  Co.  of  22,341  bush- 
els of  wheat.  The  wheat  was  purchased 
in  Milwaukee,  Wis.,  by  McLaren  &  Co., 
in  the  month  of  September,  1869,  upon 
orders  from  Smith  &  Co.  of  Oswego,  N. 
Y.,  who  requested  thai  the  drafts  on  ac- 
count thereof  be  drawn  on  them  through 
the  Merchants'  Bank  of  Watertown,  N. 
Y.  McLaren  &  Co.  paid  for  the  wheat, 
and  shipped  it  on  three  vessels,  the  "Kate 
Kelly,"  "Grenada,"  and  "Corsican,"  and 
received  from  the  captains  of  said  vessels 
triplicate  bills  of  lading  in  the  name  of  Mc- 
Laren &  Co.  as  shippers,  to  the  account  of 
W.  G.  Fitch,  cashier,  care  Merchants' 
Bank,  Watertown,  N.  Y.  McLaren  &  Co. 
presented  drafts  drawn  on  Smith  &  Co., 
with  the  original  bills  of  lading  attached 
thereto,  to  the  National  ExchangeBank  of 
Milwaukee.which  discounted  them,  placing 
the  proceeds  to  the  credit  of  McLaren  & 
Co.  Its  cashier  wrote  a  special  indorse- 
ment on  each  bill  of  lading.  The  indorse- 
ment on  that  of  the  "Grenada"  was  as 
follows: — 

"On  payment  of  two  drafts  drawn  by 
McLaren  &  Co.  on  Smith  &  Co.,  Oswego, 
N.  Y.,  to  my  order,  dated  Sept.  13,  1869,— 
one  draft  at  thirty  days' date  for  $8,000, 
and  tl)e  other  at  forty-five  days'  date, 
for  fS,000,  both  drafts  being  payable  at 
the  Merchants'  Bank,  Watertown,  N.  Y., 
— you  will  surrender  the  within-mentioned 
wheat  to  Smith  A  Co.  or  order.  Should 
drafts  above  mentioned  not  be  promptly 
paid,  hold  the  wheat  for  my  account, 
without  recourse.  M'.  G.  Fitch,  Cashier. 
Milwaukee,  13th  September,  1869,  To 
Merchants'  Bank,  Watertown,  N.  Y." 

Similar  indorsements,  except  as  the 
amounts  and  dates  of  the  rirafts,  were 
made  on  the  bills  of  lading  of  the  "Kate 
Kelly  ■' and  the  "Corsican."  McLaren  & 
Co.  insured  the  cargoes  from  Milwaukee 
to  Oswego,  and  transferred  the  insurance 
certificates  to  the  bank.  After  making 
the  indorsements  on  the  bills  of  lading, 
the  cashier  enclosed  the  drafts,  bills  of 
lading,  and  certificates  of  insurance,  to 
the  Merchants'  Bank,  Watertown,  N.  Y., 
with  the  following  letter  as  to  the  "Kate 
Kelly : " 

"Sept.  2.  To  Cashier  Merchants'  liank, 
Watertown,  N.  Y.:— I  hand  you  for  collec- 
tion and  remittance  to  Mercantile  Na- 
tional Bank,  New  York,  for  my  credit,— 

McLaren    &    Co.,    on    Smith    & 
Co.,    Oswego $4,080  81  exg. 

McLaren  &  Co.,  Oct.  5 7,500  00    " 

Oct.  20 7,500  00    " 

B.  L.  schr.  "Kate  Kelly,"  8,727  bushels  Amber 
Mil.  wheat. 

B.  L.   schr.   "Kate  Kelly,"   5,527  20/60  bush- 
els  No.   1,   Amber  Mil.   wheat,   consigned  to 


.your  bank  for  my  account,  and  to  be  held  by 
you    subject   to   the   payment   of   the   above 
drafts. 
Insured  North-Westem  Nat.  Ins.  Co...  $5,000 

Nat.  Ins.   Co.,  Boston 5,000 

Aetna  Ins.  Co..  Hartford 5,000 

Republic  Ins.  Co 5,000 

Secm-ity  Ins.  Co 4,000 

"I  consign  this  wheat  to  you,  to  be  held 
as  per  indorsed  bill  of  lading,  and  sur- 
render only  on  payment  of  the  drafts 
drawn  against  it,  holding  you  responsible 
for  the  same  in  case  of  non-payment  of  the 
drafts.  Will  you  receive  consignments 
in  this  way,  charging  reasonably  for  the 
same?  Yours  truly,  W.  G.  Fitch,  Cash- 
ier. " 

On  the  sixth  of  September.  1869,  J.  F. 
Moffatt,  cashier  of  the  Merchants'  Bank, 
acknowledged  the  receipt  of  the  letter  and 
its  enclosures.  On  the  8th  of  that  month 
Fitch  addressed  auother  letter,  as  fol- 
lows:— 

"To  Merchants'  Bank  of  Watertown, 
N.  Y. : — In  my  letter  of  the  2d,  I  requested 
you  to  state  in  your  letter  whether  you 
would  hold  all  wheat  I  consign  to  you 
strictly  for  my  account,  holding  your 
bank  responsible  for  the  safe  keeping  of 
the  property  for  this  bank,  and  holding 
such  property  .subject  to  my  orders  in  all 
cases  where  the  drafts  made  against  it 
are  not  paid,  ^our  reply  of  the  6th  in- 
stant does  not  answer  my  enquiry.  Will 
you  please  write  me  by  return  mail,  de- 
fining your  position?  We  have  adopted 
the  invariable  rule,  to  in  no  instance  con- 
sign property  only  on  condition  that  the 
consignee  acknowledges  himself  respon- 
sible for  it,  until  instructed  to  hand  over 
to  a  third  party.  Very  respectfully,  W. 
G.  Fitch,  Cashier." 

Moffatt  wrote  on  the  11th  : 

"in  reply  to  yours  of  the  2d  instant,  I 
would  say  that  we  will  receive,  until  fur- 
ther notice,  such  consignments  as  you 
choose  to  send  us,  holding  us  responsible 
for  the  grain  in  case  of  non-payment  of 
drafts,  and  shall  charge  %  per  cent,  com- 
missions for  so  doing."  On  the  13th  he 
acknowledged  the  receipt  of  Fitch's  letter 
of  the  Sth,  and  said:  "I  believe  your  en- 
quiry was  answered  in  mine  of  the  11th 
instant."  Similar  letters  were  written  to 
the  cashier  of  the  Merchants'  Bank,  en- 
closing the  drafts,  bills  of  lading,  and  cer- 
tificates of  insurance,  of  the  cargoes  of 
the  "Grenada"  and  "(^orsican."  The 
cashier  of  the  Merchants'  Bank,  upon 
receipt  of  the  drafts  and  bill  of  lading  of 
the  "Kate  Kelly,"  wrote  three  letters, — 
one  to  Smith  &  Co.,  dated  Watertown,  N. 
Y.,  Sept.  6,  1869,  as  follows:— 

"Please  find  enclosed  for  acceptance, 
and  return  the  following;  to  wit:  — 

McLaren  &  Co.,  on  your  St.  $4,080  81  and  exg. 

Oct.    5 7,500  00 

Oct.    20...     7,500  00 

"Also  inspection  certificate." 

Another  bearing  the  same  date,  as  fol- 
lows:— 

"Proprietors  of  Corn  Exchange  Eleva- 
tor, Oswego,  N.  Y. : — Please  find  enclosed 
an  order  for  cargo  scliooaer  '  Kate  Kelly  ' 
for  8,72r  bushels  of  Amber  Milwaukee 
wheat,  and  5,527  20/60  bushels  No.  1  Amber 
Milwaukee  wheat,  to  be  delivered  to  you ; 
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and  yi)u  will  please  hold  the  same  subject 
to,  and  deliver  the  grain  only  on  payment 
of,  the  following  drafts;  to  wit: — 

McLaxen   &   Co.,  on   Smith 

&    Co.,    St $4,0S0  81  and  exg. 

McLaren  &  Co.,  Oct.  r, 7„-.iX)  00 

Oct.  liO 7,aOO  00 

And  the  third,  of  the  same  date,  as  fol- 
lows:— 

"Merchants'  Bank,  Watertown,  N.  T., 
Sept.  G,  1^C>'.».  Robert  Hayes,  Esq.,  ftfas- 
ter  schr.  'Kate  Kelly,'  Oswego,  N.  Y:— 
Please  deliver  to  the  Corn  E.xcliange  Ele- 
vator, Oswego.  N.  Y.,  your  cargo,  S,727 
bushels  of  Amber  Milwaukee  wlieat,  and 
5..)27  20/60  bushels  of  No.  1  Aml)er  Milwau- 
kee wheat,  consigned  to  us  by  W'.G.  Fitch, 
Esq.,  cashier. " 

Similar  letters  were  written  as  to  the 
cargoes  of  tlie" Grenada"  and  "Corsioan," 
except  that,  in  tlie  case  of  the  "Corsican" 
the  letter  enclosing  the  order  to  the  mas- 
ter of  that  ves.sel  to  deliver  her  cargo  was 
addressed  to  "Smith  &  (^o.,  Proprietors 
Corn  Exchange  Elevator."  Smith  it  Co., 
on  receipt  of  the  letters,  paid  eacli  of  the 
eight  drafts,  and  returned  the  time  drafts, 
accepted,  to  the  Merchants"  Bank,  with- 
out objection.  Thesight  drafts  ^rere  jjaid, 
and  the  time  drafts  accepted,  several  days 
before  tlie  arrival  of  the  cargoes  at  Os- 
wego. Mcliaren&  Co.  forwarded  to  Smith 
&  Co.  invoices  of  the  purchases,  with 
statement  of  account  for  disbursements 
and  commissions.  The  invoice  of  the 
"Kate  Kelly"  is  headed,  "Account  pur- 
chase of  H,2r>(l  20/(50  bushels  of  wheat, 
bought  for  account,  and  by  order  of 
Smith  &  Co.,  Oswego,  N.  Y.,  through  Mc- 
Laren &  Co."  Those  of  the  "Grenada" 
and  of  the  "Corsican"  differ  only  in  the 
number  of  bushels.  No  bills  of  lading  were 
sent  to  Smith  &  Co.  The  "Kate  Kelly" 
arrived  in  Oswego  Sept.  10,  ls(i:».  Her 
cargo  was  discharged  into  the  Corn  Ex- 
change Elevator  and  a  bill  of  lading, 
dated  Sept.  ]s,  ]S6'.),  signed  by  G.  A.  Ben- 
nett, was  delivered  to  .Smith  &  Co.  The 
wheat  was  shipped  by  canal  boat  and 
arrived  in  New  York  October  0,  IMiil. 
Smith  &  Co.  paid  the  time  draft  of  .|7,.W0, 
drawn  at  thirty  days.  The  time  draft  of 
$7,.")00,  drawn  at  forty  five  days,  was  un- 
|)aid  at  the  date  of  this  shipment.  The 
"(Jrenada"  arrived  on  the  twenty-fourth 
day  of  Sejitember,  1H60.  Her  cargo  was 
shi|)ped  by  canal  boat  by  Smitli  &  Co., 
and  a  bill  of  lading  of  that  date,  signed 
by  (i,  A.  Bennett,  was  delivered  to  them. 
This  canal  boat  arrived  in  New  York, 
Oct.  27,  INCI).  The  two  time  drafts 
drawn  on  the  cargo  of  the  "<!renada"' 
were  unpaid  at  the  date  of  this  ship- 
ment. The  "Corsican"  arrived  on  the  8th 
October,  ls(;:i;  and  on  thesame  day  .Smith 
&  Co.  shipiicd  by  the  canal  boats.  These 
canal  boats  arrived  in  New  York  on  the 
4th  November,  ISIift.  The  time  drafts 
drawn  on  the  cargo  of  the  "Corsican" 
were  not  paid  at  the  time  of  these  ship- 
ments. The  drawees  of  the  drafts  were 
the  proprietors  of  the  Corn  Exchange  lOle- 
vator.  The  cajitains  of  the  vessels,  on 
their  arrival  ai  Oswego,  called  at  the  of- 
fice of  the  Corn  lilxchange  Elevator  and 
received  from  Smith  &  Co.,  before   deliver- 


ing their  cargoes,  the  orders  in  the  letters 
of  the  cashier  of  the  Merchants'  Bank  to 
the  "Proprietors  Corn  Exchange  Ele- 
vator," and  to  "Smith  &  Co.,  Proprietors 
Corn  Exchange  Elevator".  The  latter 
paid  the  freight  on  the  cargoes,  and  re- 
ceipted therefor  on  the  back  of  the  bills  of 
lading  retained  by  the  captains.  The 
shipments  by  Smith  &  Co.  were  made  with- 
out the  knowledge  or  consent  of  the  of- 
ficers of  the  Merchants'  Bank.  There  was 
no  mixture  in  the  elevator  of  the  cargoes 
of  the  "Kate  Kelly ",  "(5renada",  or  "Cor- 
sican". Smith  &  Co..  on  receiving  the 
canal  boat  bills  of  lading,  sent  thesame 
with  rlrafts  attached,  through  banks  io 
New  York  city,  to  Bows  &  Co.,  defend- 
ants. They  paid  the  drafts,  and  received 
the  bills  of  lading.  All  of  the  time  drafts 
drawn  by  ilcLaren  &  Co.  on  Smith  &  Co. 
(except  the  thirt.y  day  draft  on  the  cargo 
of  the  "Kate  Kelly"),  being  unpaid,  were, 
with  the  original  bills  of  lading  and  cer- 
tificates of  insurance,  returned  by  the 
Merchants'  Bank  to  the  Milwaukee  Bank. 
The  latter  having  been  advised  in  October 
that  the  wheat  had  been  shipped  by 
Smith  &  Co.,  William  P.  McLaren,  a  mem- 
ber of  the  firm  of  McLaren  &  Co.,  went  to 
Oswego  to  look  after  it.  He  was  there 
from  about  the  20th  to  the  2.oth  of  that 
month,  and,  on  examination,  found  no 
wheat  in  the  elevator.  Having  ascer- 
tained on  the  22d  that  portions  of  the  car- 
goes had  been  shipped  to  Dows  &  Co.,  a 
telegram  was  sent  to  and  received  by 
them  on  that  day,  notifying  them  that 
the  wheat  shipped  was  the  property  of 
the  National  Exchange  Bank  of  Milwau- 
kee.  Thefollowing  day,  parties  interested 
in  the  wheat  called  on  Dows  &  Co.,  who 
agreed,  that,  if  no  attempt  was  made  to 
stop  the  wheat  on  the  canal,  it  should, 
(m  its  arrival  iu  New  York,  be  kept  sepa- 
rate; that  the  Milwaukee  Bank  should 
be  notified  of  its  arrival;  and  that  thay 
(Dows  &  Co.)  would  identify  it  as  the 
wheat  (timing  out  of  the  said  canal 
boats,  and  would  require  proof  of  the 
identity  of  the  wheat  in  the  canal  boats 
at  Oswego.  On  the  arrival  of  the  wheat, 
a  formal  demand  in  writing  therefor  was 
made  on  Dows  &  Co.  by  the  Milwaukee 
f)ank.  They  refused  to  deliver  it  unless 
thev  were  reimbursed  the  amount  of  their 
advances  to  Smith  &  Cn.  and  freight  and 
charges,  and  unless  the  Milwaukee  bank 
would  take  careof  an  ordergiven  bySmith 
&  C).  to  Norris  Winslow  on  them  for  any 
margins  in  their  hands  due  Smith  «&  Co. 

The  jurv  found  a  verdict  in  favor  of  the 
plaintiff  fiir  $31,111.51. 

Mr.  C.  Van  Santvoord  for  plaintiffs  in 
error.  Mr.  H.  M.  Finch  for  defendant  in 
error. 

Mr.  Justice  STRONG  delivered  the  opin- 
ion of  the  court. 

The  verdict  of  the  jury  having  estab- 
lished that  the  wheat  came  to  the  pos- 
session of  the  defendants  below  (now 
plaintiffs  in  error),  and  that  there  was  a 
conversion,  there  is  really  no  controversy 
respectini;'  any  other  fact  in  this  case  than 
whether  the  ownership  of  the  plaintiffs 
had   been   divested   before  the  conversion. 
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The  evi(]ence  bearing  upon  the  transmis- 
sion of  the  title  was  contained  mainly  in 
written  instruments,  the  legal  effect  of 
which  was  for  the  court;  and,  so  far  as 
there  was  evidence  outside  of  these  instru- 
ments, it  was  either  uncontradicted,  or  it 
hud  no  bearing  upon  the  construction  to 
be  given  to  them.  We  have,  tln-retore,  on- 
ly to  inquire  to  whom  the  wlieat  belonged 
when  it  came  to  the  hands  of  the  defend- 
ants, and  when  they  refused  to  surrender 
it  at  the  demand  of  the  plaintiff. 

It  is  not  open  to  question  that  McLaren 
&  Co.,  having  purchased  it  at  Milwaukee 
jand  paid  for  it  with  their  own  money,  be- 
came its  owners.  Though  they  had  re- 
ceived orders  from  Smith  &  Co.  to  buy 
wheat  for  them,  and  to  ship  it,  they  had 
not  been  supplied  witli  funds  for  the  pur- 
pose, nor  had  they  assumed  to  contract 
with  those  from  whom  they  purchased 
on  behalf  of  their  corresp<jndents.  They 
were  under  no  obligation  to  give  up  theiV 
title  or  the  possession  on  any  terms  other 
than  such  as  they  might  dictate.  If,  after 
their  purchase,  they  had  sold  rhe  wheat 
to  any  person  living  in  Milwaukee  or  else- 
where, other  than  Smith  &  Co.,  no  doubt 
their  vendee  would  have  succeeded  to  the 
ownership.  Nothing  in  any  agency  for 
8mith  &  Co.  would  have  prevented  it. 
This  we  do  not  understand  to  be  contro- 
verted. Having,  then,  aciiuired  the  abso- 
lute ownership,  McLaren  &  Co.  had  the 
complete  i)ower  of  disposition  ;  and  there 
is  no  pretence  that  they  directly  trans- 
mitted their  ownership  to  Smith  &  Co. 
They  doubtless  expected  that  firm  to  he- 
come  purchasers  from  them.  They  bought 
from  their  vendors  with  that  expectation. 
Accordingly,  they  drew  drafts  for  the 
price;  but  they  never  agreed  to  deliver 
the  -vheat  to  the  drawees,  unless  upon  the 
condition  that  the  drafts  should  be  ac- 
cepted and  paid.  They  shipped  it;  but 
they  did  not  consign  it  to  Smith  &  Co., 
and  they  sent  to  that  firm  no  l)ills  of  lad- 
ing: on  the  contrary,  they  consiirned  the 
wheat  to  the  cashier  of  the  Milwaukee 
bank,  and  handed  over  to  that  bank  the 
ibills  of  lading  as  a  security  for  the  drafts 
drawn  againf*t  it,— drafts  which  the  bank 
jnirchased.  It  is  true,  they  sent  invoices. 
That,  however,  is  of  no  significance  by  it- 
self. The  position  taken  on  behalf  of  the 
defendants,  that  the  transmission  of  the 
invoices  passed  the  prooerty  in  the  wheat 
without  the  acceptance  and  payment  of 
the  drafts  dra  wn  agaiust  it,  is  utterly  un- 
teDat)le.  An  invoice  is  not  a  bill  of  sale, 
nor  is  it  evidence  of  a  sale.  It  is  a  mere 
detailed  statement  of  the  nature,  quanti- 
ty, and  cost  or  price  of  the  things  invoiced, 
and  it  is  as  appropriate  to  a  bailment  as 
it  is  to  a  sale.  It  does  not  of  itself  neces- 
sarily indicate  to  whom  the  things  are 
sent,  or  even  that  they  have  been  sent  at 
all.  Hence,  standing  alone,  it  is  never  re- 
garded as  evidence  of  title.  It  seems  un- 
necessary to  refer  to  authorities  to  sus- 
tain this  position.  Reference  may,  how- 
ever, be  made  to  Shepherd  v,  Harrison, 
Law  Rep.  5  H.  L.  116,  and  Newcoinb  v. 
Boston  &  Lowell  R.  R.  Co.,  115  Mass. 
2.30.  In  these  and  in  many  other  cases 
it  has  been  regarded  as  of  no  import- 
ance   that    an    invoice   was    sent   by  tlie 
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shipper  to  the  drawee  of  the  drafts  dra  wit 
against  the  shipment,  even  when  the 
goods  were  described  as  bought  and 
shipped  on  account  of  and  at  the  risk  of 
the  rlrawee. 

It  follows  that  McLaren  &  Co.  remained 
the  owners  of  the  wheat,  notwithstand- 
ing their  transmission  of  the  invoices  to 
Smith  &  Co.  As  owners,  then,  they  had 
a  right  to  transfer  it  to  the  plaintiff  as  a 
security  for  the  acceptance  and  payment 
of  their  drafts  drawn  against  it.  This* 
they  did  by  taking  bills  of  lading  delivera- 
ble to  the  cashier  of  the  plain  tiff,  and  hand- 
ing them  over  with  the  drafts  when  the^ 
latter  were  discounted.  These  bills  of  lad- 
ing unex|ilained  are  almost  conclusive 
proof  of  an  intention  to  reserve  to  the 
shipper  the  jus  disponendi,  and  prevent  the 
property  in  the  wheat  from  passing  to 
the  drawees  of  the  drafts.  Such  is  tlie 
rule  of  interpretation  as  stated  in  Benja- 
min on  Sales,  HOti;  and  in  support  of  it  he 
cites  numerous  authorities,  to  only  one 
of  which  we  make  special  reference, — Jenk- 
yns  v.  Brown,  14  Q.  B.  496.  There  it  ap- 
peared that  the  yjlaintiff  was  a  commis- 
sion merchant,  living  in  London,  and  em- 
ploying Klingender  &  Co.  as  his  agents 
at  New  Orleans.  The  agents  purchaser? 
for  the  plaintiff  a  cargo  of  corn,  paying  for 
it  with  their  own  monej-.  They  theii' 
drew  upon  him  at  thirtj'  days'  sight, stat- 
ing in  the  body  of  the  drafts  that  they 
were  to  he  placed  to  the  account  of  the 
corn.  These  drafts  they  sold,  handing 
over  to  the  purchaser  with  them  the  bills 
of  lading,  which  were  made  deliverable  to 
the  order  of  Klingender  &  Co..  the  agents; 
and  they  sent  invoices  and  a  letter  of  ad- 
vice to  the  plaintiff,  informing  him  that 
the  cargo  was  bought  and  shipped  on  his; 
account.  On  this  state  of  facts,  the  court 
ruled  that  the  property  did  not  pass  to 
the  plaintiff ;  that  the  taking  of  a  bill  of 
lading  by  Klingender  &  Co.,  deliverable 
to  their  own  order,  was  nearly  conclusive 
evidence  that  they  did  not  intend  to  pass 
the  property  in  the  corn  ;,and  that,  by  in- 
dorsing the  bills  of  lading  to  the  buyer  of 
the  bills  of  exchange,  they  had  conveyed 
to  him  a  special  property  in  the  cargo,  so 
that  the  plaintiff's  right  to  the  corn  could 
notarise  until  the  bills  of  exchange  were 
paid  by  him.  That  such  is  the  legal  effect 
of  a  bill  of  lading  taken  deliverable  to  the 
shipper's  own  oider,  that  it  is  inconsist- 
ent with  an  intention  to  pass  the  owner- 
ship of  the  cargo  to  the  person  on  whose 
account  it  may  have  been  purchased,  even 
when  the  shipment  has  been  made  in  the 
vessel  of  the  drawee  of  the  drafts  agaiust 
the  cargo,  has  been  repeatedly  decided. 
Turner  v.  The  Trustees  of  the  Liverpool 
Pocks.  6  Exch.548;  Schotsmans  v.  Railway 
Co.,  LawRep.,  2  Ch.  Ap.  33ii;  Ellershaw  v. 
Magniac,  6  Exch.  570.  In  the  present  case 
the  wheat  was  not  shipped  on  the  vessels 
of  Smith  &  Co.,  and  thebills  oflading  stip- 
ulated for  deliveries  to  the  cashier  of  the 
Milwaukee  bank.  When,  therefore,  the- 
drafts  against  the  wheat  were  discounted 
by  that  bank,  and  the  bills  of  lading  were 
handed  over  with  the  drafts  as  security, 
the  hank  became  the  owner  of  the  wheat, 
and  had  a  complete  right  to  maintain  it 
until    payment.    The    ownership  of    Me- 
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Laren  &  Co.  was  transmitted  to  it,  and  it 
succeeded  to  tlieir  iiower  of  disposition. 
That  the  bank  never  consented  to  part 
with  its  ownership  thus  acquired,  so  long; 
as  the  drafts  it  had  discounted  remained 
unpaid,  is  rendered  certain  by  the  uncon- 
tradicted written  evidence.  Jt  sent  the 
drafts,  with  the  bills  of  lading  attached,  to 
the  Merchants'  Bank,  Watertowu,  accom- 
panied withthemost  positiveinstructions, 
by  letter  and  by  indorsement  on  the  bills, 
to  hold  the  wheat  until  the  drafts  were 
paid;  and  when,  subsequently,  the  Mer- 
chants' Bank  sent  orders  to  the  masters 
of  the  carrying  vessels  to  deliver  it  to  the 
"Corn  Kxchange  Elevator,  Oswego,  N.  Y.,  " 
they  accompanied  the  orders  with  letters 
to  Smith  &  Co.,  the  proprietors  of  the  ele- 
vator, containing  clear  instructions  to 
hold  the  grain,  and  "deliver"  it  only  on 
payment  of  the  drafts.  To  these  instruc- 
tions Smith  &  Co.  made  no  objection. 
Now,  as  it  is  certain  that  whether  the 
property  in  the  wheat  passed  to  Smith  & 
<Jo.  or  not  depends  uijon  the  answer  which 
must  be  Kiven  to  the  question  whether  it 
was  intended  by  McLaren  &  Co.,  or  by 
the  Milwaukee  bank,  their  successors  in 
ownership,  that  it  should  pass  before  pay- 
ment of  the  drafts,  where  can  there  be 
any  room  for  doubt?  What  is  there  upon 
which  to  base  an  inference  that  it  was  in- 
tended Sinith  &  Co.  should  become  Imme- 
diate owners  of  the  wheat,  and  be  clothed 
with  a  right  to  dispose  of  it  at  once? 
Such  an  inference  is  forbidden,  as  we  have 
already  said,  by  the  bills  of  lading  made 
deliverable  to  W.  G.  Fitch,  cashier  of  the 
Milwaukee  hank;  and  it  is  inadmissible, 
in  view  of  the  express  orders  given  by 
that  bank  to  their  special  agents,  the  Mer- 
chants' Bank  at  Watertown,  directing 
them  to  hold  the  wheatsubjectto  the  pay- 
ment of  the  drafts  drawn  against  it.  No 
intent  to  vest  immediatfi  ownership  in  the 
drawees  of  the  drafts  can  be  implied  in  the 
face  of  these  express  arrangements  and 
positive  orders  to  the  contrary.  It  is  true 
that  Smith  &  Co.  were  ti'e  proprietors 
of  the  Corn  Exchange  Elevator,  and  that 
the  V  heat  was  handed  over  to  the  "cus- 
tody of  the  elevator"  at  the  direction  of 
-the  Merchants'  Bank;  but  it  cannot  be 
■claimed  that  that  was  a  delivery  to  the 
drawees  under  and  in  pursuance  of  their 
■contract  to  purchase.  The  Merchants' 
Bank,  having  been  only  special  agents  of 
the  owners,  had  no  power  to  make  such 
a  delivery  as  would  divest  the  ownership 
•of  their  princii)als.  StoUenwerck  et  al.  v. 
Thacher,  llo  Mass.  124.  And  they  made 
■DO  attempt  to  divest  that  ownership. 
They  guardedly  retained  the  jus  d;s[)onen- 
di.  Concurrently  with  their  directions 
that  the  wheat  should  be  delivered  to  the 
elevator,  in  the  very  orders  for  the  deliv- 
ery, they  stated  that  the  cargoes  were  for 
the  account  of  W.  G.  Fitch,  cashier,  and 
were  to  be  held  subject  to  their  order. 
By  accompanying  letters  to  the  proprie- 
tors of  the  elevator,  they  stated  that  the 
cargoes  were  delivereil  to  thenr'to  be  held 
subject  to  and  delivered  only  on  payment 
of  the  drafts  drawn  by  .McLaien  r^  Co.  " 
All  this  contemplated  a  subsequent  deliv- 
ery,—a  delivery  after  the  receipt  of  the 
grain  in  the  elevator,  and  when  the  drafts 


should  be  paid.  It  negatives  directly  the 
possibility  that  the  delivery  into  the  ele- 
vator was  intended  as  a  consummation 
of  the  purchase,  or  as  giving  title  to  the 
purchasers.  It  was  a  clear  case  of  bail- 
ment, utterly  inconsistent  with  the  idea  of 
ownership  in  the  bailees.  A  man  cannot 
hold  as  bailee  for  hiinself.  By  the  act  of 
accepting  goods  in  bailment,  be  acknowl- 
edges a  right  or  title  in  the  bailor.  When, 
therefore,  as  was  said  in  the  court  below, 
"  the  proprietors  of  the  Corn  Exchange  El- 
evator,  or  Smith  &  Co.,  received  the  wheat 
under  the  Instructions  of  the  Merchants' 
Bank,  they  received  it  with  the  knowledge 
that  the  delivery  to  them  was  not  abso- 
lute; that  it  was  not  placed  in  their 
hands  as  owners,  and  that  they  were  not 
thereby  to  acquire  title."  They  were  in- 
formed that  the  holders  of  the  drafts,  and 
bills  of  lading,  had  no  intention  to  let  go 
their  ownei'ship  so  long  as  the  drafts  re- 
mained unpaid.  The  possession  they  had, 
therefore,  was  not  their  possession.  It  be- 
longed to  their  bailors;  and  they  ware 
mere  warehousemen,  and  not  vendees. 

We  agree,  that  where  a  bill  of  lading 
has  l)een  taken  containing  a  stipulation 
that  the  goods  shipped  shall  be  delivered 
to  the  order  of  the  shipper,  or  to  some 
person  designated  by  him  other  than  the 
one  on  whose  account  they  have  been 
shipped,  the  inference  that  it  was  not  in- 
tended the  property  in  the  goods  should 
pass,  except  by  subsequent  order  of  the 
person  holding  the  bill,  may  be  rebutted, 
though  it  is  held  to  be  almost  conclusive; 
and  we  agree,  that  where  there  are  cir- 
cumstances pointing  both  ways,  some  in- 
dicating an  intent  to  pass  the  ownership 
immediately,  notwithstanding  the  bill  of 
lading,  in  other  words,  where  there  is  any 
thing  to  rebut  the  effect  of  the  bill,  it  be- 
comes a  question  for  the  jury,  whether  the 
property  has  passed.  Such  was  the  case 
of  Ogg  V.  Shuter,  10  Law  Rep.  C.  P.  159. 
There  the  ordinary  effect  of  a  bill  of  lading 
deliverable  to  the  shipper's  order  was  held 
to  be  rebutted  by  the  court  sitting  with 
power  to  draw  inferences  of  fact.  Tlie 
delivery  to  the  carrier  was  "free  on 
board."  and  the  bill  of  lading  was  sent  to 
the  consignor's  agent.  The  goods  were 
also  delivered  into  the  purchaser's  bags, 
and  there  was  a  part  payment.  But  in 
this  case  there  are  no  circumstances  tore- 
but  the  intent  to  retain  ownership  exhib- 
ited in  the  bills  of  lading,  and  confirmed 
throughout  by  the  indorsements  on  the 
bills,  and  by  the  written  Instructions  to 
hold  the  wheat  till  payment  of  the  drafts. 
Nothing  in  the  evidence  received  or  offered 
tended  (o  show  any  other  intent.  Hence 
there  was  no  necessity  of  submitting  to 
the  jury  the  question,  whether  there  was 
a  change  of  ownership.  That  wonld  have 
been  an  invitation  to  find-  a  fact  of  which 
there  was  no  evidence.  Thecircumstances 
as  relied  upon  by  the  plaintiffs  in  error, 
as  tending  to  show  that  the  property 
vested  in  Smith  &,  Co.,  cannot  have thesig- 
nificance  attributed  to  them. 

It  is  certainly  immaterial  that  the  wheat 
was  coiiHigued  to  W.  G.  Fitch,  cashier, 
care  of  the  Merchants'  Bank,  Watertown, 
and  that  it  was  thus  consigned  at  the  re- 
quest of  Smith  &  Co.,  made  to  McLaren  & 
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Co.  Had  It  been  consigned  directly  to 
that  bank,  and  had  there  been  no  reserva- 
tion of  the  jus  disponendi  accompanying 
the  consignment,  the  case  might  have 
been  different.  Then  an  intent  to  deliver 
to  the  purchasers  might  possibly  have 
been  presuraeS;  but,  as  the  case  was,  no 
room  was  left  for  such  a  presumption. 
The  express  direction  to  hold  the  wheat 
for  the  payment  of  the  drafts,  and  to  de- 
liver it  only  on  payment,  removes  the 
possibility  of  any  presumed  intent  to  de- 
liver it  while  the  drafts  remained  unpaid. 
A  shipment  on  the  purchaser's  own  vessel 
is  ordinarily  held  to  pass  the  property  to 
the  purchaser  but  not  so  if  the  bill  of  "lad- 
ing exhibits  a  contrary  intent,— if  there- 
by the  shipper  reserves  to  himself  or  to  bis 
assigns  the  dominion  over  the  goods 
shipped.  Turner  v.  The  Trustees  of  the 
Liverpool  Docks,  supra.  There  are  many 
«uch  decisions.  A  strong  ease  may  be 
found  in  the  court  of  queen's  bench,  decid- 
ed in  1840.  It  is  Mitchel  v.  Erie,  11  Ad. 
&  E.  HUH.  A  Jamaica  planter,  being  the 
owner  of  sugars,  and  indebted  to  the 
defendant,  residing  in  London,  for  more 
tliau  their  value,  shipped  them  at  Jamaica, 
on  the  4th  of  April,  on  a  ship  belonging 
to  the  defendant  which  was  in  the  habit 
of  carrying  supplies  to  .Jamaica  to  the 
owner  of  the  sugars,  and  others,  and 
taking  hack  consignments  from  him  and 
others.  On  tlie  same  day  he  took  a  bill 
of  lading  by  which  the  goods  were  stipu- 
lated to  be  delivered  to  the  defendant  at 
London,  he  paying  freight.  Two  days 
afterwards  (April  6)  the  shipper  made  an 
indorsement  on  the  bill  tliat  the  sugars 
were  to  be  delivered  to  the  defendant  only 
on  condition  of  his  giving  security  for  cer- 
tain payments,  but  other  wise  to  the  plain- 
tiff's agent.  He  also  drew  drafts  on  the 
defendant.  At  the  same  time  he  indorsed 
the  bill  of  lading,  and  delivered  it  to  the 
plaintiff,  to  whom  he  was  indebted.  The 
bill  was  never  in  the  defendant's  hands. 
The  sugars  arrived  in  London  ;  and  the 
defendant  paid  the  drafts  drawn  by  the 
shipper,  but  did  not  comply  with  the  con- 
ditions of  the  indorsement  cf  April  6.  On 
this  state  of  facts,  it  was  held  by  the  court 
that  the  plaintiff  was  entitled  to  the  su- 
gars; that  the  shipper  had  not  parted 
with  the  property  by  delivering  it  on 
board  the  defendant's  ship,  employed  as 
it  was,  nor  by  accepting  the  l)ill  of  lading 
as  drawn  on  the  4th  of  April;  and  that  he 
was  entitled  to  change  the  destination  of 
the  sugars  till  he  had  delivered  them  or  the 
bill.  In  the  case  now  in  hand,  there  never 
was  an  instant,  after  the  purchase  of  the 
wheat  by  MrLaren  &  Co.,  when  there  was 
not  an  express  reservation  of  the  right  to 
withhold  the  delivery  from  Smith  &  Co., 
and  also  an  avowed  purpose  to  withhold 
it  until  the  draftsshould  bepaid.  Consent 
to  consign  the  wheat  to  W.  G.  Fitch, 
cashier,  care  of  Merchants'  Bank,  amounts, 
therefore,  to  no  evidence  of  consent  that  it 
should  pass  into  the  control  and  owner- 
ship of  thR  purchasers. 

It  has  been  argued  on  behalf  of  the  plain- 
tiffs in  error  that  the  correspondence  be- 
tween Smith  &  Co.  and  McLaren  &  Co. 
shows  that  the  wheat  was  wanted  by  the 
former  to  supply  their  immediate  need; 


and  that,  therefore,  it  was  a  legitimate  in- 
ference that  both  parties  to  the  corres- 
pondence intended  an  immediate  delivery. 
II  this  were  so,  it  was  still  in  the  power 
of  the  vendors  to  change  the  destination 
of  the  property  until  delivery  was  actual- 
ly, or  at  least  symbolically,  made;  and 
that  the  Intention,  if  any  ever  existed, 
was  never  carried  out,  the  bills  of  lading 
prove.  It  ma.y  be  that  Smith  &  Co.  ex- 
pected to  secure  early  possession  of  the 
wheat  by  obtaining  discounts  from  the 
Watertown  bank,  and  then  by  taking  up 
the  drafts.  If  so,  it  would  account  for 
their  request  that  the  drafts  and  bills  of 
lading  might  be  sent  through  that  bank; 
but  that  has  no  tendency  to  show  an  as- 
sent by  either  McLaren  &  Co.  or  the  Mil- 
waukee bank  to  an  unconditional  delivery 
of  the  property  before  payment  of  the 
drafts. 

Nor  does  the  fact  that  any  engagement 
to  hold  themselves  responsible  for  the  safe 
keeping  of  the  wheat  for  the  plaintiff,  and 
subject  to  its  orders  until  the  drafts 
drawn  against  it  should  be  paid,  was  ex- 
acted from  the  Watertown  bank,  have 
any  tendency  to  prove  such  an  assent. 
This  was  an  additional  protection  to  the 
continued  ownership  of  the  plaintiff ;  and 
the  words  of  the  engagement  plainly  neg- 
ative any  consent  to  a  divestiture  of  that 
ownership. 

Without  reference,  therefore,  to  the  tes- 
timony of  McLaren, —  which  was,  in  sub- 
stance, that,  before  the  shipments,  the 
agent  of  Smith  &  Co.  was  informed,  that 
while  the  shipping  firm  would  agree  to 
send  their  time  drafts  through  any  bank 
he  might  designate,  and  consign  the  prop- 
erty to  any  responsible  bank  Smith  &  Co. 
miglit  designate,  they  would  adhere  to 
their  positive  business  rule  in  such  cases, 
and  on  no  account  consent  that  any  prop- 
erty so  shipped  should  pass  out  of  the 
control  of  the  banks  in  whose  care  it  had 
been  placed  until  all  drafts  made  against 
ithad  been  paid, — withoutreferenceto  this, 
we  think  it  clear  that  the  ownership  of  the 
wheat, for  the  conversion  of  which  the  de- 
fendants were  sued,  never  vested  in  Smith 
&  Co.,  never  passed  out  of  the  plaintiff. 

This  is  a  conclusion  jieoessarily  drawn 
from  the  written  and  uncontradicted  evi- 
dence; and  there  is  nothing  in  any  evi- 
dence received,  oroffered  by  the  defendants 
and  overruled  by  the  court,  which  has  any 
tendency  to  resist  the  conclusion.  It  is 
unnecessary,  therefore,  to  examine  in  de- 
tail the  numerous  assignments  of  error  in 
the  admission  and  rejection  of  evidence. 
None  of  the  rulings  have  injured  the  de- 
fendants. 

If,  then,  the  Exchange  Bank  of  Mil- 
waukee was  the  owner  of  the  wheat  when 
Smith  &  Co.  undertook  to  ship  it  to  the 
defendants,  and  when  the  defendants 
received  it  and  converted  it  to  their 
use,  the  right  of  the  bank  to  recover  in 
this  action  is  incontrovertible.  Smith  & 
Co.  were  incapable  of  divesting  that  own- 
ership. The  defendants  could  acquire  no 
title,  or  even  lien,  from  a  tortious  pos- 
sessor. However  innocent  they  may  have 
been  (and  they  were  undoubtedly  inno- 
cent of  any  attempt  to  do  wrong),  they 
could  not  obtain  ownership  of  the  wheat 
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from  any  other  than  tlie  owner.  The 
owner  of  personal  property  cannot  be  di- 
vested of  liis  ownership  without  his  con- 
sent, except  by  process  of  law.  It  Is  not 
claimed,  and  it  could  not  De,  tnat  the  de- 
fendants were  deceived  or  misled  by  any 
act  of  the  plaintiff.  They  are  the  victims 
of  a  gross  fraud  perpetrated  by  Smith  & 
Co.;  and,  l)owever  unfortunate  their  case 
may  be,  they  cannot   be  relieved   by  cast- 


ing the  loss  upon  the  plaintiff,  who  is  at 
least  equally  innocent  with  themselves, 
and  who  has  used  the  extremest  precau- 
tion to  protect  its  title. 

It  is  sufficient  to  add,  that,  in  our  opin- 
ion, there  is  no  just  reason  for  complaint 
against  the  instruction  given  by  the  cir- 
cuit judge  to  the  jury,  and  his  rulings  up- 
on the  subject  of  damages  and  interest. 

Judgment  affirmed. 


DRAKE,  EX  PARTE. 
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Ex  parte  UKAilJiJ. 

In  re  WAKJK. 

(5  Ch.  Uiv.  8«ti.) 

Court  of  Appeal.    May  10,  1877. 

This  was  an  appeal  from  a  decision  of 
Mr.  Registrar  Fepys,  sitting  as  chief 
judge  in  banljruptcy. 

Jii  March,  187.5,  James  Ware,  a  carrier 
and  carman,  hired  a  grey  mare  of  Daniel 
Dralie.  He  nejilected  to  return  the  mare 
when  required  by  Dralie  to  do  so,  and  in 
May,  1876,  Drake  commenced  an  action  in 
the  exchequer  division  against  Wore  for 
the  recovery  of  the  mare.  The  aciion  was 
tried  on  the  ■2nd  of  December,  187ti,  when 
a  verdict  was  found  for  the  plaintiff  for 
£60,  the  value  of  the  mare,  such  amount 
to  he  reduced  to  Is.  if  the  mare  was  re- 
turned to  the  plaintiff  on  the  4th  of  De- 
cember, and  £2.')  damages  for  the  wrongful 
detention.  And  the  judge  directed  judg- 
ment for  £85,  and  the  costs  of  the  action. 
The  defendant  did  not  return  the  mare, 
and  on  the  6th  of  December,  the  plaintiff's 
solicitor's  bill  of  costs  was  ta.xed  at  £70 
10s.  2d.  At  an  earlier  hour  on  the  same 
day  Ware  had  filed  a  liquidation  petition, 
and  notice  of  the  petition  was  given  to 
the  plaintiff's  solicitor  by  Ware's  solicitor 
when  they  attended  the  taxation.  On 
thesauie  day  I)rai<esigned  judgment  in  the 
action  for  £1,55  10s.  2d.,  and  issued  and 
lodged  with  the  sheriff  of  Middlesex  a  writ 
of  fi.  fa.  on  the  judgment.  On  the  7th  of 
December  the  sheriff  levied  on  the  goods 
of  Ware,  not  including  the  mare.  An  or- 
der was  afterwards  made  by  the  court  of 
bankruptcy  restraining  the  proceedings 
under  the  execution,  and  the  sheriff  with- 
drew. The  lirst  meeting  of  the  creditors 
was  held  on  the  5th  of  January,  1877,  when 
Drake  tendered  a  proof.  His  affidavit 
stated  the  verdict  in  the  action,  the  sign- 
ing of  judgment,  the  taxatiou  of  thecosts, 
and  that  the  mare  lind  not  been  delivered 
to  him,  nor  the  £85,  or  the  amount  of  the 
taxed  costs  paid  to  him.  The  affidavit 
went  on  to  state  that  Ware  was  also,  at 
the  date  of  the  institution  of  the  liquida- 
tion proceedings,  and  still  was,  indebted 
to  him  in  the  sum  of  £264  for  hire  of  the 
mare  from  the  25th  of  March,  1875,  to  the 
2nd  of  December,  1876,  for  which  sura  he 
had  not  received  any  satisfaction  or  se- 
curity He  further  said  that  he  had  not 
received  any  satisfaction  or  security  for 
the  amount  recovered  by  him  under  the 
judgment,  except  so  far  as  the  same  was 
secured  by  the  goods  levied  upon  by  the 
'sheriff.  Tliia  proof  was  objected  to  by 
the  debtor,  on  the  ground,  as  to  the  £264, 
that  an  action  was  pending  in  the  com- 
mon pleas  division  by  the  debtor  against 
Drake,  in  wliich  Drake  had  set  up  a  coun- 
ter-claim for  £100  for  hire  of  the  mare, 
upon  which  issue  had  been  joined,  and  as 
to  the  costs  claimed,  on  tlie  ground  that 
the  judgment  was  not  produced.  This  ob- 
jection was  marked  on  the  proof  and 
signed  bv  the  chairman  at  the  meeting. 
Drake  vo'ted  at  the  meeting.  The  proof 
was  afterwards  objected  to  by  the  trus- 
tee in  the  liquidation,  as  to  the  £204,  on 
the  ground  that  no  contract  for  liire  was 


ever  entered  into  by  the  debtor.    On  the 
10th   of    January,  1877,  Drake   applied  to 
the  court  in  the  liquidation   for  an  order 
that  the  trustee  should   deliver  to  him  the 
goods  which   had   been  seized  by  the  sher- 
iff, or  that  ho  should,   out  of  the  first  as- 
sets   belonging    to    tl«e    estate    of   Ware 
which  should  come   to   liis   hands,  pay  to 
Drake  the  £155  10s.  2d.  due  to  him  under 
the    judgment,   with    interest    until   pay- 
ment.   This  motion  was  by  consent  turned 
I  into  a  special  case.     Upon  the   hearing   of 
i  the  case  on   the  13th  of  February,  the  reg- 
1  istrar  decided    that   Drake   was  not   enti- 
j  tied  to  any  relief.     At    this  time  Drake  did 
!  not   know  where   the  mnre  was.     But  on 
;  the  13th   of  March  he  accidentally  discov- 
i  ered  her  in  the   possession   of  the  debtor, 
;  whose    servant    was    driving    her.      The 
!  debtor   was,  with   the   permission    of  the 
i  trustee,  using  her  in    his   business.     Drake 
I  thereupon   instructed  the  sheriff  to   seize 
I  the  mare  under  the  writ  of  fi-.  fa.,  and    the 
I  sheriff  on  the  .same  day   forcibly   removed 
!  her  from  the  debtor's  possession.     On  the 
1 14th  of  March    the   trustee  obtained  in  the 
court  of  bankruptcy  an  interim  injunction 
;  restraining  theslieriff  and  Drake  from  sell- 
I  ing  the  mare,  and  on  the  27th  of  March  the 
:  registrar  made   this  injunction  peri)etual, 
I  and    ordered    that    the    mare    should    be 
forthwith    delivered    up    to    the    trustee. 
;  Drake  appealed. 


D.  Kingsford,  for  appellant. 
lis,  for  trustee. 


E.  C.  Wil- 


JESSEL,    M.    E.:— The    first     question 
I  which  we  have  to  decide    is    one  which  is 
I  simple  enough  to  state — ij  whom  was  the 
[property  in  this  grey   mare    at    the    time 
I  when   she   was  taken  possession  of  by  the 
i  sheriff?     The  property   was   originally  in 
I  Drake.     She  had    been   hired   from  him  by 
I  Ware,  the  liquidating  debtor.     The.  hiring 
I  was  put  an   end    to;  the   debtor   was   re- 
;  quested  by   Drake   to   return    her,  and   he 
:  failed   to  do    so.     The    action  of    detinue 
;  was   brought  by  Drake,  and  he  recovered 
judgment   in    the    ordinary    form.     After 
:  that  the  plaintiff  is.sued   execution  on  his 
:  judgment,  but  the  execution  was  defeated 
by   the  prior    act    of    bankruptcy    which 
overrode  it,  so  that  the  plaintiff  got  noth- 
ing by  his   execution.     After   the  filing   of 
;  the  liquidation    petition  he  took   in  what 
■  has  been   called  a  proof  for   the  judgment 
debt  and    the  costs  of  the  action.     Some 
'■  time  after  this    he  accidentally   saw    the 
'mare  in    the    possession    of  the    debtor's 
■servant, and  he  directed  thesheriff's  officer 
;  to   seize   her    under    the    old    writ.     This 
;  was  not  a  proper    mode  of    proceeding. 
;  The  trustee  then  obtained  from  the  r'egis- 
i  trap  the  order  for  an   injunction,  and   for 
j  the  delivery  of  the  mare  to  him  ;  and  from 
J  that   order  the   appeal   is   brought.     The 
I  first  question'is,  in    whom  was   the  prop- 
I  erty  in  the  mare   when   she  was  seized  by 
the  sheriff's  officer?    I  am  of  opinion  that, 
after  the  decision   in   Brinsmead  v.  Harri- 
soni,  we  are  bound  to  hold  that  the  prop- 
erty was   never  divested  from  Drake.     He 
had  the   proi)erty  unless  something  which 
he  did  under  thejudgment  diveste<l  it  from 

^Law  Rep.  7  C.  P.  547. 
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Iiira.  It  is  clear  that  the  judgment  itself 
•did  not  divest  the  property.  Did  the  ex- 
ecution divest  it?  Upon  that  question 
the  authority  of  Brinsmead  v.  Harrison 
is  distinctly  in  point.  It  shews  that  the 
execution  does  not  divest  the  property 
unless  there  is  satisfaction  of  the  judg- 
ment. There  are  several  ways  in  \\hich 
an  execution  miftht produce  nothing.  One 
way  would  be  if  the  amount  produced  by 
the  sale  of  the  goody  seized  did  not  cover 
the  expenses  of  the  sale.  Another  way 
would  be  if,  as  happened  in  the  present 
case,  there  was  a  prior  act  of  banljruptcy 
which  nullified  the  execution.  The  judg- 
ments in  Brinsmead  v.  Harrison-,  and 
especially  that  of  Mr.  .Justice  Willes,  shew 
that  the  theory  of  the  judgment  in  an  ac- 
tion of  detinue  is  that  it  is  a  kind  of  invol- 
untary sale  of  the  plaintiff's  goods  to  the 
defendant.  The  plaintiff  wants  to  get  his 
goods  back,  and  the  court  gives  him  the 
next  best  thing,  that  is,  the  value  of  the 
goods.  If  he  does  not  get  that  value,  then 
he  does  not  lose  his  property  in  the 
goods.  On  the  appeal  to  the  exchequiir 
chamber,  in  Brinsmead  v.  Harrison,  the 
only  two  judges  who  expressed  any  opin- 
ion on  the  point  confirmed  the  view  of  Mr. 
Justice  Willps.  Mr.  .lustiee  Blackburn 
fiaid  :8  "I  observe  that  the  court  of  com- 
mon pleas,  in  their  judgment  upon  the  de- 
murrer to  the  new  assignment,  which  is 
not  now  before  us,  held  that  by  the  re- 
covery in  thefirst  action  without  satisfac- 
tion the  property  in  the  chattel  did  not 
pass.  I  should  be  inclined  to  agree  to 
this,  but  it  is  unnecessary  to  express  an 
■opinion  upon  it."  And  Mr.  Justice  Lush 
said:*  "The  judges  who  decided  those 
American  cases  seem  to  have  thought 
that,  by  holding  that  recovery  against 
one  of  two  wrongdoers  was  a  bar  to  an 
action  against  the  other,  they  would  be 
deciding  that  the  property  in  the  chattel 
passed  by  the  recovery  ;  but  I  do  not 
think  that  by  any  means  follows;  and, 
•as  at  present  advised,  I  am  prepared  to 
adhere  to  the  judgment  of  the  court  be- 
low upon  both  points."  Therefore  one 
judge  entirely  agreed  with  .Mr.  .Justice 
Willes,  and  the  other  wiis  inclined  to  agree 
with  him.  Under  these  circumstances 
we  must  consider  it  established  that  the 
property  in  the  mare  remained  in  the 
plaintiff  Drake.  That  being  so,  he  had  a 
right  to  obtain  possession  of  his  property 
either  by  taking  it  peaceably  or  by  means 
of  proper  legal  process.  As  I  understand 
the  provisions  of  sect.  78  of  the  common 
law  procedure  act,  lSo4,  the  plaintiff  (as- 
suming that  there  had  been  no  liquidation 
petition),  it  the  value  of  the  mare  had  not 
been  paid  to  him  under  the  judgment,  and 
if  he  could  have  found  out  where  the  mare 
was,  might  have  applied  to  a  judge  at 
chambers  for  an  order  that  the  defendant 
should  deliver  her  to  him.  The  liquida- 
tion petition  prevented  him  from  doing 
that,  but  the  power  of  the  judge  at  cham- 
bers became  then  vested  in  the  ('ourt  of 
bankruptcy,    which    could     do     complete 

'  Law  Rep.  6  C.  P.  .584. 
'  Law  Rep.  7  C.  P.  554. 
'Law  Rep.   7  G.   P.   555. 


justice  in  the  matter.  The  plaintiff  Drake, 
therefore,  if  he  had  applied  to  the  court 
of  bankruptcy,  might  have  obtained  an 
order  for  the  delivery  of  the  mare  to  him. 
But  it  is  said  that  he  cannot  do  this  now, 
because  he  is  bound  by  the  proof  which 
he  made  in  the  liquidation.  If  that  means 
anythmgit  means  this,  that  the  plaintiff 
has  deliberately  elected  to  take  his  chance 
of  a  dividend  in  the  liquidation  in  substi- 
tution for  his  right  to  recover  possession 
of  his  mare.  It  would  be  very  extraor- 
dinary if  he  had  done  this,  but  of  course  it 
is  possible  that  he  may  have  done  it,  and 
we  must  examine  what  he  actually  did  in 
order  to  see  whether  he  has  really  made 
this  election.  He  has  done  nothing  be- 
yond bringing  in  a  proof.  The  proof  has 
not  been  formally  admitted  by  the  trus- 
tee, though,  on  the  other  hand,  it  has  not 
been  rejected.  But,  before  a  reasonable 
time  had  elapsed  after  the  proof  was 
taken  in,  the  plaintiff  made  a  claim  to  he 
paid  in  full  the  whole  amount  of  his  judg- 
ment, that  is,  he  made  a  claim  lor  the  full 
value  of  the  chattel.  This  was  a  proceed- 
ing wholly  Inconsistent  with  the  notion 
that  he  had  finally  elected  to  take  the 
!  dividend  instead  of  the  mare,  and  I  am  of 
opinion  that  he  had  made  no  such  elec- 
tion. The  result  is  that  the  order  of  the 
registrar  must  be  discharged,  and  we 
must  now  make  the  order  which  he  ought 
to  have  made,  that  is,  that  the  mare  be 
delivered  to  or  retained  by  \he  appellant. 
But,  inasmuch  as  his  proceedings  in  di- 
recting the  sheriff  to  seize  the  mare  were 
not  such  as  can  be  viewed  with  approba- 
tion by  the  court,  the  proper  order  as  to 
costs  will  be  that  there  be  no  costs  on 
either  side,  either  of  the  hearing  before  the 
registrar  or  of  the  appeal. 

JAMES,  L.  J. : — I  am  of  the  same  opin- 
ion. I  think  it  is  not  the  business  of  any 
court  of  justice  to  And  facilities  for  en- 
abling oue  man  to  steal  another  man's 
property.  That  is  really  what  we  are 
asked  to  dt>  by  the  respondent.  The  ap- 
pellant desired  to  get  his  mare  back.  He 
brought  his  action  of  detinue,  and  he  ob- 
tained a  judgment,  the  effect  of  which  was 
that  the  defendant  was  to  pay  i^he  value 
of  the  mare  or  give  her  up.  The  trustee 
seems  to  think  that  because  the  defend- 
ant has  become  bankrupt,  he  can  keep 
the  value  and  not  give  up  the  animal.  It 
is  impossible  to  hold  that  that  can  be 
right,  and  I  am  very  glad  to  find  that  we 
have  the  authority  of  the  courts  of  com- 
mon pleas  and  exchequer  charaberfor  say- 
ing that  such  is  not  the  state  of  the  law 
of  England.  I  agree  also  with  the  mas- 
ter of  the  rolls  that  in  the  present  case 
there  has  been  no  election  by  the  appel- 
lant t<.)  take  a,  dividend  in  lieu  of  his  judg- 
ment. A  man  does  not  elect  himself  out 
of  his  propei'ty  in  this  sort  of  way.  I 
agree  also  that  the  sheriff  ought  not  to 
have  been  put  in  motion  to  take  the  mare 
away  from  the  trustee,  who,  rightly  or 
wrongly,  had  got  possession  of  her.  But 
for  this  improper  act  the  appellant  will  be 
sufficiently  punished  bylosing  all  his  costs. 

BAGGALLAY,  L.  J.,  concurred. 


DRURY  V.  YOUNG. 
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DRURY  et  al.   v.  YOUNG. 

(58  Md.  546.) 

Court  of  Appeals  of  Maryland.    July  12,  1882. 

Action  by  William  H.  H.  Young  against 
Edward  T.  Drury,  William  H.  James,  Jr., 
and  Samuel  M.  Kankln  for  breach  of  eon- 
tract  to  deliver  goods  to  plaintiff.  From 
a  judgment  for  plaintiff,  defendauts  ap- 
peal.    Affirmed. 

Before  BARTOL.  C.  J.,  and  STONE, 
MILLER,  ALVEY,  ROBINSON,  and 
RITCHIE,  JJ. 

Orlando  F.  Bump,  for  appellants.  B. 
Howard  Haman  and  Edgar  H.  Gans,  for 
appellee. 

STONE,  J.  One  of  the  questions  pre- 
sented for  our  consideration  in  this  case 
is,  whsther  the  "note  or  memorandum  in 
writing"  required  by  the  seventeenth  sec- 
tion of  the  statute  of  frauds,  must  be  de- 
livered to  the  other  party  thereto.  It  is 
apparent  from  the  evidence  that  the  note 
or  memorandum  in  writing  relied  on  in 
this  case,  was  made  by  the  bookkeeper  of 
the  appellants  by  the  direction  of  one  of 
them,  and  by  the  bookkeeper  placed  in 
their  safe,  among  other  papers,  where 
it  remained  from  the  27th  of  August, 
1881,  the  day  on  which  it  was  written, 
until  it  was  produced  in  court,  at  the 
trial  of  the  case  in  February,  1(<82.  There 
is  no  evidence  that  this  note  was  ever 
seen  by  the  appellee,  or  even  its  exist- 
ence known  to  him  until  the  trial;  and 
it  certainly  never  was  delivered  to  him, 
or  went  out  of  the  possession  of  the  ap- 
pellants, until  produced  in  court.  It  is 
strongly  insisted  by  the  appellants  that 
the  statute  is  not  gratified  without  a  de- 
livery of  this  note  or  memorandum.  It 
must  be  borne  in  mind  that  the  statute  of 
frauds  was  not  enacted  for  cases  where 
the  parties  have  signed  a  written  con- 
tract; for  iu  these  cases,  the  common  law 
affords  quite  asufHcientguaranteeagainst 
frauds  and  perjuries,  as  is  provided  by  the 
statute.  The  intent  of  the  statute  was  to 
prevent  the  enforcement  of  parol  con- 
tracts, unless  the  defendant  could  be 
shown  to  have  executed  the  alleged  con- 
tract by  partial  performance,  or  unless  his 
signature  to  some  written  note  or  memo- 
randum of  the  bargain— not  to  the  bar- 
gain itself,  could  be  shown. 

The  existence  of  the  note  or  memoran- 
dum presupposes  an  antecedent  contract 
by  parol,  of  which  the  writing  is  a  note 
or  memorandum.  Benjamin  on  Sales, 
sec.  208. 

Now  the  statute  itself  is  entirely  silent 
on  the  question  of  the  delivery  of  the 
note  or  memorandum  of  the  bargain, 
and  its  literal  requirements  are  fulfilled 
by  the  existence  of  the  note  or  memoran- 
dum of  the  bargain,  signed  by  the  party 
to  be  charged  thereby.  The  statute  itself 
deals  exclusively  with  the  existence  and 
not  with  the  custody  of  the  paper. 

If  tlie  non-delivery  of  the  note,  does  not 
violate  the  letter  of  the  statute,  would  It 
violate  its  spirit  and  be  liable  to  any  of 
the  mischiefs  which  the  statute  was  made 
to  prevent? 


The  statute  was  passed  to  prevent 
fraud  practiced  through  the  instrumen- 
tality of  perjury.  It  was  passed  to  pre- 
vent the  defendant  from  suffering  loss, 
upon  the  parol  testimony  of  either  a  per- 
jured or  mistaken  witness,  speaking  of  a 
bargain  different  from  the  one  in  fact 
made.  It  made  the  defendant  only  liable 
when  a  note  or  memorandum  of  the  bar- 
gain signed  by  himself  was  produced  at 
the  trial. 

If  produced  from  the  defendant's  own 
custody,  it  guards  against  the  mischief 
that  the  statute  was  passed  to  prevent, 
just  as  well  as  if  produced  from  the  cus- 
tody of  the  plaintiff.  The  plaintiff  is  the 
one  likely  to  suffer  by  leaving  the  evidence 
of  his  bargain  in  the  hands  of  the  defend- 
ant—not the  defendant  himself. 

The  statute  of  frauds  is  an  English  stat- 
ute, and  in  the  absence  of  any  express  ad- 
judication of  our  own  court,  we  naturally 
look  to  the  English  courts  as  the  best  ex- 
pounders ol  their  own  statute,  and  gather 
from  them  the  principles  which  should 
guide  us  in  construing  it. 

In  the  case  of  Gibson  vs.  Holland,  1 
Law  Reports,  C.  P.,  1,  the  only  note  or 
I  memorandum  of  the  bargain  was  a  letter 
I  addressed  by  the  defendant  to  his  own 
!  agent;  the  court  decided  that  to  be  suffl- 
I  ciput,  and  Erie, C.  J., in  delivering  his  opin- 
ion, said : 

"But  the  objection  relied  on  is,  that  the 
note  or  memorandum  of  that  contract, 
was  a  note  passing  between  the  defendant, 
the  party  sought  to  be  charged,  and  his 
own  agent,  and  not  between  the  one  con- 
tracting party  and  the  other." 

"The  object  of  the  statute  of  frauds, 
was  the  prevention  of  perjury  in  the  set- 
ting up  of  contracts  by  parol  evidence, 
which  is  easily  fabricated.  With  this 
view,  it  requires  the  contract  to  be  proved,, 
by  the  production  of  some  note  or  memo- 
randum in  writing.  Now,  a  note  or  mem- 
orandum is  equally  corroborative,  whether 
it  passes  between  the  parties  to  the  con- 
tract themselves,  or  between  one  of  them 
and  his  own  agent.  Indeed,  one  would 
incline  to  think  that  a  statement  made  by 
the  party  to  his  own  agent,  would  be  the 
more  satisfactory  evidence  of  the  two." 

In  Johnson  vs.  Dodgson,  2  Meesou  & 
Welsby,  6i53,  the  defendant  made  the  note 
of  the  sale  in  his  own  book,  and  got  the 
agent  of  the  plaintiff  to  sign  it,  and  the 
defendant  retained  the  book  in  his  own 
possession. 

It  was  held  by  the  court,  that  the  note 
or  memorandum  was  sufficient,  and  the 
plaintiff  recovered.  No  notice  appears  to 
have  been  taken  by  the  court  in  their  opin- 
ion, of  the  fact  that  thememorandum  had 
not  been  delivered,  but  had  been  retained 
possession  of  by  the  defendant.  But  in 
the  argument  of  the  case,  counsel  of  de- 
fendant said.  "Suppose  the  defendant 
had  simply  made  a  memorandum  in  his 
own  book,  that  on  such  a  day  the  plain- 
tiff sold  tohim  ;  would  that  besufficient?" 
To  which  Parke,  J.,  replied,  "If  he  meant 
It  to  be  a  memorandum  of  a  contract  be- 
tween the  parties,  it  would." 

From  these  authorities,  and  the  reasons 
upon    which  they  were  decided,  we  are  of 
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opinion,  that  delivery  is  not  essential  to 
the  validity  ol  the  note  or  memorandum 
of  sale. 

The  next  question  which  arises  is,  wheth- 
er the  note  or  memorandum  In  this  case, 
is  signed  by  the  defendant?  The  note  is 
in  these  words:  "Office  oJ  Drury,  Ijams  & 
Ranliin,  Wholesale  and  Retail  Grocers, 
and  Dealers  in  Flour,  Feed  and  Fertilizers, 
Cor.  Gay  and  High  streets.  E.  T.  Drury, 
W.  H.  Ijams,  Jr.,  S.  M.  Rankin,  Jr.  Bal- 
timore, Aug.  27th,  1881.  Sold  W.  H.  H. 
Young  &  Co.,  2,500  cans,  say  5,000  doz.  C. 
C.  C.  tomatoes,  @  Sl.lO  p'r  doz. rash  ;  card 
at  Phila.  Depot,  Balto.,  Md.  5,000  dozen, 
O?;i.l0c.,  15,500.00."  It  appears  that  all 
the  words,  preceding  the  words,  "Balti- 
moi'e,  August  27th,  1881,"  were  printed, 
and  that' the  printed  part,  was  a  letter 
head,  and  the  written  portion  under  the 
heading.  The  names  of  the  defendants 
being  in  print,  and  at  the  beginning  of  the 
note,  the  question  is,  whether  it  is  a  sufii- 
cient  signing? 

It  is  entirely  immaterial  in  wliat  part 
of  the  instrument  the  name  of  the  party 
to  be  charged  appears,  if  it  is  put  there 
by  him,  or  by  his  authority.  Higdon  vs. 
Thomas,  1  H.  &  G.,  152. 

This  decision  of  our  court  settles  the 
question  that  the  place  of  the  signa- 
ture in  the  memorandum  is  immaterial, 
and  the  English  cases  are  equally  em- 
phatic, that  the  name  may  as  well  be 
printed  as  written,  if  the  printed  name  is 
adopted  b.v  the  party  to  be  charged. 

In  ychneider  vs.  Norris,  2  Maule  &  Sel- 
wyii,  28H,  Lord  Ellenborough  decided,  that 
the  appropriation  and  recognition  of  a 
printed  name  was  sufficient. 

It  is  therefore  a  sufficient  signing,  it  the 
name  he  In  print,  and  in  any  part  of  the 
instrument,  provided  that  the  name  is 
recognized  and  appropriated  by  the  party 
to  be  his.  The  note  or  memorandum  in 
this  case  upon  its  face,  contains  all  the 
necessary  terms  of  a  complete  bargain. 

The  names  of  the  vendors  and  pur- 
chasers, the  quantity  and  quality  of  the 
goods  contracted  for,  the  price  at  whiih 
they  were  sold,  and  the  terms  of  sale,  and 
the  place  of  delivery,  are  all  clearly  ex- 
pressed therein,  and  make  a  sufficiently 
good  memorandum  required  by  the  stat- 
ute. 

If  the  above  mentioned  memorandum 
v^'as  inaufficient  of  itself,  the  following 
letter  addressed  by  defendants  to  plaintiff, 
and  which  sufficiently  refers  in  its  terms 
to  the  former  note  or  memorandum, 
would  certainly  be  sufficient  when  taken 
in  ('oniiection  with  it,  to  take  this  case 
out  of  the  statute:  "Offlceof  I5rury, Ijams 
&  Rankin,  Wholesale  and  Retail  (irocers, 
and  Dealers  in  Flour,  Feed  and  Fertilizers, 
(;or.  Gay  and  High  Streets.  E.  T.  Drury. 
W.  H.  Ijams.  Jr.,  S.M.Rankin,  Jr.  Bal- 
timore, Aug.  29tli,  1881.  Mess.  W.  H.  H. 
Young  &  Co.:  (Jents: — We  regret  to  say, 
it  is  impossible  for  the  Chase's  Canning 
Co.  to  furnish  the  2500  cases,  .3  C  tomatoes 
purchased  of  us  on  27th  Inst.,  (5)  1.10  per 
dozen.  Nor  do  we  think  it  possible  to  fill 
order  this  season,  as  the  fruit  cannot  be 
procured.  Hoping  this  may  he  entirely 
satisfactory,    We    are    very     respectfully, 


Drury,  Ijams  &  Rankin."  There  is  no 
dispute  as  to  the  signature  of  the  defend- 
ants to  this  letter,  or  that  it  was  ad- 
dressed to  the  plaintiff,  and  v(?lthouttheaid 
of  any  parol  evidence  it  can  easily  be  con- 
nected with  the  memorandum  of  27th  Au- 
gust, 1881. 

That  the  letter  refers  to  the  same  bar- 
gain or  sale  that  the  memorandum  does, 
is  siifHciently  shown  upon  the  face  of  it,  as 
it  mentions  the  same  sort  of  goods,  the 
same  quantity  and  price,  and  refers  to 
the  same  date. 

The  two  papers  can  then  be  connected 
with  sufficient  certainty,  without  the  aid 
of  any  extrinsic  evidencs,  and  together 
make  a  memorandum,  meeting  the  re- 
quirements of  the  statute, even  if  themem- 
orandum  of  sale  itself  were  insufficient. 

We  have  then  a  Hufficient  note  or  mem- 
orandum of  a  bargain,  provided  the  jury 
were  satisfied  that  an  antecedent  parol 
bargain,  substantially  agreeing  with  the 
said  note  or  memorandum,  had  been  made 
between  plaintiff  and  defendants. 

Whether  such  antecedent  parol  bargain 
had  been  made  or  not,  was  for  the  jury  to 
decide,  and  it  was  also  for  the  jury  to  de- 
termine the  question,  whether  the  printed 
names  were  adopted  and  appropriated  by 
the  defendants  as  theirs,  as  well  as  the 
fact  of  the  memorandum  being  the  act  of 
their  authorized  agent. 

There  are  eighteen  prayers  in  the  rec- 
ord, many  of  them  with  shades  of  differ- 
ence, so  nice,  that  it  is  difficult  for  any 
one,  except  the  drawer,  to  see  in  vfhat 
the  difference  consists.  The  first,  sixth, 
seventh,  twelfth,  thirteenth  and  fourteenth 
prayers  of  the  defendants  relate  to 
the  insufficiency  of  the  memorandum, 
considered  in  itself,  and  from  what  we 
have  already  said,  were  properly  rejected. 
The  fifteenth  prayer  of  the  defendants  as 
to  a  variance  between  the  oral  bargain 
and  the  memorandum  was  substantially 
covered  by  the  eighteenth  and  nineteenth 
prayers,  whicli  were  granted,  and  its  re- 
fusal is  therefore  no  ground  of  reversal. 
The  second  prayer  of  the  defendants  was 
properly  refused.  The  issue  in  this  case 
was  whether  there  was  a  contract  upon 
which  the  plaintiff  and  defendants  had 
agreed,  but  there  is  no  issue  involving  the 
fact  of  negotiations  only,  and  the  with- 
drawal of  the  defendants  from  such  nego- 
tiations, and  the  terms  of  the  prayer  were 
calculated  to  mislead  the  jury. 

The  objections  of  the  defendants  to  the 
testimony  offered  in  the  second  bill  of  ex- 
ceptions ought  to  have  been  sustained; 
but  as  it  does  not  appear  what  evidence 
the  parties  asked  gave,  if  any,  the  error 
does  not  furnish  sufficient  ground  for  re- 
versal. 

The  evMence  objected  to  in  the  defend- 
ants' third  bill  of  exceptions,  was  admis- 
sible. 

In  a  mercantile  transaction,  where  the 
terras  of  a  written  inHtrument  are  tech- 
nical or  equivocal  on  its  face,  oral  evi- 
dence is  admissible  to  explain  the  com- 
mci'cial  usage.  Williams  vs.  Woods  & 
Bridges,  16  Md.,  220. 

The  question  presented  by  the  defend- 
ants' first  bill  of  exce|)tions   has   been   ar- 
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gusd  by  his  counsel  with  great  force  and 
ability,  both  upon  reason  and  authority. 
W^e  must,  however,  decline  to  express  an 
opinioi)  upon  the  subject-matter  of  that 
exteption,  for  the  very  obvious  reason 
That  no  decision  that  we  could  now  make, 
upon  the  question  presented  in  the  excep- 
tion, could  have  any  effect  upon  this  case. 

Tlie  question  presented  by  the  first  ex- 
ception was  whetlier  thecourt  below  were 
wairanted  in  ordering  the  production  of 
the  paper  mentioned  therein7  against  the 
protest  and  objection  of  the  defendants. 
But  they  did  produce  the  paper. 

It  may  be  that  the  defendants  are 
right  in  their  hypothesis,  and  that  the 
court  below  were  in  error  in  ordering  its 
production,  and  that  it  has  properly  no 
place  in  this  record.  But  it  is  in  this  rec- 
ord, and  we  have  no  power  to  eliminate 
It  tiierefrom. 

Tlie  plaintiff  has  already  received  the 
benefit  from   the  production  of  the  paper, 


and  we  know  of  no  way  in  which  we  can 
now  deprive  him  of  that  benefit. 

We  would  be  unalile,  by  a  reversal  of 
this  judgnient  and  sending  the  case  back 
for  trial,  to  place  the  defendants  in  the 
same  situation  that  they  were  before  tliey 
produced  the  paper.  By  their  own  act 
they  have  rendered  that  impossible.  For 
tlie  purpose  of  this  case,  the  paper  is  no 
longer  a  private  paper,  but  is  in  the  pos- 
session of  the  court  and  jury,  and  has 
been  duly  delivered  to  them  by  the  defend- 
ants, and  in  their  possession,  for  all  the 
purposes  of  this  suit,  it  must  now  remain. 
It  was  at  the  option  of  the  defendants  to 
have  refused  to  produce  the  paper  at  tlie 
trial,  and  take  the  risk  of  a  judgment  by 
aefault,  if  the  court  below  slionld  have  de- 
termined to  render  one  against  them,  and 
upon  an  aprieal  from  such  judgment  the 
question  would  liave  been  properly  be- 
fore us. 

Judgment  affirmed. 
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(44  N.  Y.  72.) 

Commission  of  Appeals  of  New  York.    Dec.  28, 
1870. 

Action  for  breach  of  contract.  On  Aug. 
24,  1S60,  J.  S.  &  W.  Brown,  of  the  city  of 
New  York,  executed  an  ajireement  with 
the  plaintiff  as  follows:  "In  considera- 
tion of  the  snni  of  one  dollar,  the  receipt 
•of  which  is  hereby  acknowledsed,  wehave 
sold  this  day  to  Mr.  John  F.  Dustan,  of 
tills  city,  100,000  pounds  of  first  sort  west- 
•ern  or  eastern  hops  as  we  may  select; 
growth  of  1860;  deliverable  in  tiie  city  of 
New  York,  at  our  option,  during  the 
months  of  October  f)r  November;  1860,  at 
seventeen  cents  per  pound,  subject  to  Mr. 
J.  S.  Brown's  inspection,  or  other  mu- 
tually satisfactory.  Terms,  cash  on  deliv- 
ery. Mr.  Dustan's  name  to  be  made  satis- 
factory either  by  indorsement  or  by  a  de- 
posit of  $2,500  by  both  parties.  J.  S.  &  W. 
Brown." 

On  Sept.  7,  the  plaintiff  sold  this  con- 
tract to  the  defendants,  by  an  instrument 
^8  follows:  "In  consideration  of  the  sum 
of  one  dollar,  the  receipt  of  which  is  here- 
by acknowledKcd,  I  have  this  day  sold  to 
McAndrew  &Wann  the  contract  of  J.  S.  & 
W.  Brown,  dated  24th  August,  1860, for  100,- 
OOO  pounds  first  sort  hops,  western  or 
eastern,  growth  of  1860;  upon  condition 
that  the  said  McAndrew  &  Wann  fulfill 
the  conditions  of  said  contract  to  the  said 
J.  S.  &  W.  Brown,  and  pay  to  me,  in  ad- 
dition, on  delivery  of  the  hops,  ten  and 
one-half  cents  per  pound.  John  F.  Dus- 
tan.    New  York,  September  7,  1860. " 

On  Nov.  28  J.  S.  &  W.Brown  notified  the 
plaintiff  by  letter,  that  they  would  de- 
liver the  hops  pursuant  to  contract  on 
the  30th  of  that  month;  and  plaintiff  im- 
mediately, on  the  same  day,  notified  the 
defendants  of  that  fact,  inclosing  to  them 
the  letter  of  J.  S.  &  W.  Brown ;  and  on 
the  same  da.v  the  said  J.  S.  &  W.  Brown 
wrote  a  similar  letter  to  the  defendants. 
These  notices  actually  came  to  the  hands 
of  the  defendants  on  the  morning  of  the 
30  th. 

Prior  to  Nov.  30,  John  S.  Brown  had 
inspected  the  hops  and  put  his  brand 
upon  them,  and  certified  that  they  were 
such  hops  as  the  contract  called  for.  On 
Nov.  ;^0  J.  S  &  W.  Brown  were  ready  and 
willing  to  deliver  the  hops,  and  the  defend- 
ants were  requested  to  take  theni,  and 
they  declined  on  the  sole  ground  as  they 
claimed,  that  they  had  not  had  an  oppor- 
tunity to  examine  them  and  inspect  their 
quality,  and  because  Messrs.  Brown  had 
refused  to  let  an  inspector  whom  they 
sent,  inspect  the  hops. 

On  Dee.  24  the  plaintiff  took  the  hops 
from  Messrs.  Bi'own  and  paid  for  them, 
and  on  the  same  day  wrote  the  following 
letter  to  defendants:  "  New  York,  Decem- 
ber 24th,  1860.  Messrs.  McAndrew  & 
Wann:  Gentlemen.— The  100,000  pounds 
hops  mentioned  in  contract  of  J.  S.  &  W. 
Brown  with  me,  of  24th  August,  1860.  and 
in  contract  of  vourselves  with  me  of  7th 
September,  1860,  are  now  at  the  store  No. 
4  Bridge  street,  awaiting  the  fulfillment 
by  you  of  the  terms  of  your  contract,  and 


I  hereby  tender  to  you  the  said  hops,  and 
demand  from  you  the  payment  of  the  sum 
of  .127,500,  the  amount  of  such  contract 
price.  Unless  you  comply  with  the  terms 
of  said  contract,  on  or  before  the  26th  day 
of  December,  instant,  I  will  proceed  to  sell 
the  same  on  your  account  and  hold  you 
for  any  deficienc.v.  Your  obedient  serv- 
ant, John  F.  Dustan." 

Defendants  still  declined  to  take  the 
hops,  and  then  on  Dec.  26  plaintitJ  placed 
them  in  the  hands  of  a  hop  broker,  who 
sold  them  for  twenty  cents  per  pound. 

The  plaintiff  also  gave  evidence  that  on 
Nov.  30  and  on  Dec.  26  twenty  cents  per 
V)ouud  was  the  fair  market  value  of  the 
hops;  and  the  defendants  gave  evidence 
that  on  both  of  these  days  the  market 
value  wa9  some  cents  higher.  There  was 
also  evidence  showing  that  hops  had  a 
downward  tendency  in  market  all  through 
the  month  of  December.  It  was  shown 
that  the  hops  in  all  respects  answered  the 
contract,    judgment  for  plaintiff. 


William  A.  Beach,  for  appellants. 
N.  Whiting,  for  respondent. 


John 


EARL,  C.  The  contract  required  that 
the  hops  should  be  inspected  by  J.  S. 
Brown,  or  some  other  inspector  satisfac- 
tory to  both  parties.  In  case  J.  S.  Brown 
could  not  or  should  not  inspect  them  for 
any  reason,  then  they  vtere  to  be  inspect- 
ed by  some  other  person  mutually  satis- 
factory. Neither  party  had  the  right  to 
demand  any  other  inspector,  unless 
Brown  neglected  or  refused  to  inspect.  It 
is  doubtless  unusual  to  insert  a  stipula- 
tion in  contracts  that  the  vendor  shall 
inspect  the  goods  sold.  But  where  par- 
ties agree  to  this  they  must  be  bound  by 
their  contract,  and  it  must  be  construed 
the  same  as  if  some  other  person  had  been 
chosen  inspector. 

It  is  claimed  on  the  part  of  the  respond- 
ent, and  was  held  by  the  court  below, 
that  the  inspection  provided  for  was  in- 
tended simply  for  the  convenience  of  the 
vendors,  to  enable  them  to  perform  their 
contract,  and  that  it  merely  furnished 
prima  facie  evidence  that  the  hops  an- 
swered the  contract,  and  that  the  inspec- 
tion was  not  conclusive  upon  the  parties. 
I  cannot  assent  to  this.  The  contract 
was  for  the  sale  and  purchase  of  hops  of  a 
certain  description,  and  the  object  of  the 
inspection  was  to  determine  for  the  ben- 
efit of  both  parties  whetherthey answered 
that  description.  Until  the  vendoi-s  de- 
livered the  hops  with  the  inspection,  the 
vendee  was  not  obliged  to  pay,  and  when 
so  delivered,  the  vendors  were  entitled  to 
the  purchase-price.  The  inspection  was 
thus  as  much  lor  the  convenience  and  ben- 
efit of  one  party  as  the  other.  Its  pur- 
pose, like  similar  provisions  in  a  variety 
of  contracts,  was  to  prevent  dispute  and 
litigation  at  and  after  performance.  But 
if  the  Inspection  was  merely  for  the  con- 
venience of  the  vendors,  then  they  could 
dispense  with  it,auil  compel  the  vendees  to 
take  the  hops  without  any  inspection 
whatever.  And  if  it  was  merely  prima 
facie  evidence  of  the  quality  of  the  hops, 
then  it  was  an  idle  ceremony,  because  not 
being  binding,  the  vendee  could  still  dis- 
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pute  the  quality  of  the  hops,  refuse  to  take 
thein,  and  show,  if  he  could,  when  sued 
for  not  takiDK  them,  that  they  did  not 
answer  Che  requirements  of  tlie  contract; 
and  thus  the  plain  purpose  for  which  the 
provision  was  inserted  in  the  contract 
would  be  entirely  defeated. 

The  inspection  could  be  assailed  for 
fraud,  or  bad  faith  in  raakiuK  it,  and  per- 
haps witliin  the  rase  of  McMahon  v.  New 
York  &  Erie  K.  Co.,  20  N.  Y.  -103,  because 
made  without  notice  to  the  vendee.  Tlie 
inspection  here  was  made  without  notice; 
but  it  is  not  necessary  to  determine 
whether  this  renders  it  invalid,  as  no  such 
defense  was  intimated  in  the  answer  or 
upon  the  trial. 

By  the  purchase  of  the  contract  the  de- 
fendants were  substituted,  as  to  its  per- 
formance, in  tlie  place  of  the  vendee  there- 
in named,  and  were  bound  to  do  all  that 
he  had  asjrecd  to  do  or  was  bound  in  law 
to  do.  When  notified  that  the  hops  were 
ready  for  delivery  they  declined  to  take 
them,  upon  the  sole  ground  that  they  had 
not  had  an  opportunity  to  examine  or  in- 
spect them  ;  and  the.y  claimed  that  tliey 
had  sent  one  Smith  to  inspect  them,  and 
that  he  bad  been  declined  permission  to 
inspect  them.  Thsre  was  no  proof  how- 
ever tliat  they  ever  tried  to  examine  (jr  in- 
spect the  hops,  or  that  the  vendors  ever 
refused  to  permit  them  to  examine  or  in- 
spect them.  They  sent  Smith  to  inspect 
them,  and  he  went  to  one  of  the  several 
.storehouses  where  some  of  the  hops  were 
stored,  and  he  says  he  v^^as  there  refused 
an  opportunity  to  inspect  them  by  Mr.  A. 
A.  Brown.  But  there  is  no  proof  that  he 
was  in  any  way  connected  with  the 
vendor,  or  that  he  liad  any  agency  or  au- 
thority wliatever  from  tiiem.  There  was 
no  proof  that  defendants  ever  tried  with 
tlie  vendors  to  agree  upon  any  other  in- 
spector, or  that  they  ever  asked  the  ven- 
dors to  have  the  hops  inspected  by  any 
other  inspector,  and  they  made  no  com- 
plaint at  any  time  that  they  were  in- 
spected without  notice  to  them.  The 
point  that  they  should  have  liad  notice 
of  the  inspeetion  was  not  taken  in  the 
n.otion  for  a  nonsuit,  nor  in  any  of  the  re- 
quests to  the  court  to  charge  the  jury.  If 
tlie  point  liad  been  taken  in  the  answer 
or  on  the  trial,  the  plaintiff  might  perhaps 
Iiave  shown  that  notice  was  given  by  the 
vendors,  or  thgt  it  was  waived. 

Hence  we  must  hold,  upon  the  case  as 
Iiresented  to  us,  that  there  was  no  default 
on  the  part  of  the  plaintiff  or  the  vendors, 


and  that  the  defendants  were  in  default 
in  not  taking  and  paying  for  the  hops. 
The  only  other  tjue.stion  to  be  considered 
is,  whether  the  court  erred  in  the  rule  of 
damages  adopted   in  ordering  the  verdict. 

The  court  decided  that  the  plaintiff  was 
entitled  to  recover  the  difference  between 
the  contract  price  and  the  price  obtained 
by  the  plaintiff  upon  the  resale  of  the 
hotis,  and  refused,  upon  the  request  of  the 
defendants,  to  submit  to  tlie  jury  the  ques- 
tion as  to  the  market  value  of  the  hops 
on  or  about  the  30th  day  of  November. 

The  vendor  of  personal  property  in  a 
suit  against  the  vendee  for  not  taking 
and  paying  for  the  property,  has  the 
choice  ordinarily  of  either  one  of  three 
methodstoindemnify  himself.  (1)  Hemay 
store  or  retain  the  property  for  the  ven- 
dee, and  sue  him  for  the  entire  purchase- 
price;  (2)  He  may  sell  the  property,  act- 
ing as  the  agent  for  this  purpose  of  the 
vendee,  and  recover  the  difference  between 
the  contract  price  and  the  price  obtained 
on  such  resale;  or  (3)  He  may  keep  the 
property  as  his  own,  and  recover  the 
difference  between  the  market  price  at 
the  time  and  place  of  delivery  and  the  con- 
tract price.  2  Para.  Cont.  484;  Sedgw. 
Dam.  282;  Lewis  v.  Greider,  49  Barb.  606; 
Pollen  v.  Le  Roy,  .30  N.  Y.  549.  In  this 
case  the  plaintiff  chose  and  the  court  ap- 
plied the  second  rule  above  mentioned.  In 
such  case  the  vendor  is  treated  as  the 
agent  of  the  vendee  to  make  the  sale,  and 
all  that  is  required  of  him  isthatheshould 
act  with  reasonable  care  and  diligence, 
and  in  good  faith.  He  should  make  the 
sale  without  unnecessary  delay,  but  he 
must  be  the  judge  as  to  the  time  and  place 
of  sale,  provided  he  act  in  good  faith  and 
with  reasonable  cure  and  diligence.  Here 
it  is  conceded  that  the  sale  was  fairly 
made;  it  was  made  in  the  city  of  New 
York,  in  less  than  one  month  from  the 
time  the  defendants  refused  to  take  the 
hops.  It  was  not  claimed  on  the  trial 
that  the  delay  was  unreasonable,  and  we 
can  find  nothing  in  the  case  to  authorize 
u.s  to  hold  that  it  was  unjustifiable.  We 
are  therefore  of  the  opinion  that  the  court 
did  not  err  as  to  the  rule  of  damages. 

The  judgment  should  therefore  be  af- 
firmed, with  costs. 

For  affirmance:  LOTT,  C.  C. ;  EARL 
and  HUNT,  CC.  (iRAY,  C,  dissented  on 
the  ground  that  the  delay  in  selling  was 
too  great.     LEONARD,  C.,did  not  vote. 

Judgment  affirmed,  with  costs. 
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(8  Allen,  7.) 

Supreme  Judicial  CJourt  of  Massachusetts. 
Essex.    Jan.,  1864. 

Replevin.  At  the  trial  tlie  plaintiffs  in- 
troduced evidence  that  the  goods  were  ob- 
tained from  them  by  N.  Allen  without 
payment,  and  by  fraud  and  false  pretenses. 
For  the  purpose  of  showing  fraud,  they 
offered  evidence  to  show  that  two  days 
after  the  transaction  Allen  went  into  a 
store  in  Boston  to  purchase  goods,  and 
informed  the  salesman  that  he  had  taken 
a  lease  of  a  store,  and  was  going  into  bus- 
iness, and  gave  the  name  of  D.  P.  Dodge, 
as  a  reference;  and  they  offered  to  show 
what  Dodge  said  in  reply  to  inquiries 
made  of  him  by  the  salesman.  It  was  not 
contended  that  the  answers  of  Dodge  were 
a  part  of  the  pretenses  under  which  the 
plaintiff's  goods  were  obtained,  or  that 
they  were  false;  and  the  judge  rejected 
the  evidence.  The  plaintiffs  also  offered 
to  show  that,  in  a  subsequent  interview 
with  the  same  salesman,  Allen  introduced 
to  him  one  J.  T.  Dodge,  as  a  dealer  in  fluid 
lamps  on  Tremont  Row,  in  Boston ;  and 
that  the  salesman  inquired  at  Tremont 
Row,  and  found  that  said  Dodge  was  not 
a  dealer  in  fluid  lamps  there.  This  evi- 
dence w'as  rejected. 

One  of  the  plaintiffs  testified  as  a  wit- 
ness, and  the  defendant  offered  to  show, 
by  cross-examination  of  him,  that  five 
days  before  the  trial  he  made  a  complaint 
against  N.  Allen  tor  obtaining  the  goods 
by  false  pretenses,  and  that  the  warrant 
which  issued  thereon  was  served  on  the 
morning  of  the  trial,  by  arresting  Allen. 
This  evidence  was  objected  to,  but  the 
judge  admitted  it  to  show  bias  or  inter- 
est, thereby  affecting  the  credibility  of  the 
witness. 

The  judge  instructed  the  jury  that,  it  be- 
ing agreed  that  the  goods  came  into  the 
possession  of  the  defendant  by  a  transac- 
tion which  had  the  form  of  a  sale,  the 
burden  was  on  the  plaintiffs  to  show,  by 
a  preponderance  of  testimony,  not  only 
that  the  goods  were  obtained  by  said  N. 
Allen  by  false  pretenses,  but  that  the  de- 
fendant was  not  an  innocent  purchaser. 

The  jury  returned  a  verdict  for  the  de- 
fendant, and  the  plaintiffs  alleged  excep- 
tions. 

G.  E.  Betton,  for  plaintiffs.  S.  B.  Ives, 
Jr.,  (H.  G.  Johnson  with  him,)  for  defend- 
ant. 

MERRICK,  J.  It  appears  from  the  bill 
of  exceptions  to  have  been  satisfactorily 
proved  or  admitted  that  the  goods  re- 
plevied were  formerly  owned  by  the  plain- 
tiffs, and  were  sold  b.y  them  to  N.  Allen. 
He  afterwards  sold  and  delivered  them  to 
defendant,  who  claims  title  thereto  only 
under  and  by  force  of  that  sale  to  him. 
The  plaintiffs  alleged  that  the  saleby  them 
to  N.  Allen  was  induced,  and  that  he  ob- 
tained possession  of  the  goods,  by  fraud 
and  by  false  and  fraudulent  pretenses.  If 
such  was  the  fact,  they  may  undoubtedly 
rescind  and  avoid  their  contract  of  sale, 
and  may  maintain  this  action  against  the 
defendant,  unless  he  was  a  purchaser  in  | 


good  faith,  for  value  paid  and  without 
notice  of  fraud.  Hoffman  v.  Noble,  6  Met. 
68.    Rowley  v.  Bigelow,  12  Pick'.  307. 

The  plaintiffs,  having  produced  evidence 
upon  the  trial  tending  to  show  the  alleged 
fraud,  asked  the  court  to  instruct  the  jury 
that  if  N.  Allen  obtained  the  goods  from 
them  by  fraud  and  false  pretenses,  the 
burden  of  proof  was  upon  the  defendant 
to  show  that  he  bought  them  in  good 
faith  and  for  value  paid. 

But  the  court  declined  to  accede  to  this 
request,  and  rules  that  the  burden  of  proof 
was  on  the  plaintiff  to  show  by  a  prepon- 
derance of  evidence,  not  only  that  the 
goods  were  obtained  by  N.  Allen  by  false 
pretenses,  but  also  that  the  defendant  was 
not  an  Innocent  purchaser;  and  the  jury 
were  accordingly  instructed  to  that  effect. 

This  ruling  was  erroneous.  It  was  suffi- 
cient in  the  first  instance  for  the  plaintiffs 
to  prove  that  they  were  the  owners  of 
the  goods,  and  that  their  title  thereto 
was  never  divested  by  any  lawful  con- 
tract binding  upon  them.  They  had, 
therefore,  if  such  were  the  fact,  an  un- 
doubted right  to  rfclaiiii  and  recover  the 
goods  from  any  person  who  had  not  pur- 
chased them  in  good  faith  and  for  value 
paid.  This  is  an  exception  of  which  the 
defendant  might  avail  himself.  But,  to 
esiahlisli  the  validity  of  his  title  acquired 
under  the  sale  to  N.  Allen,  it  is  incumbent 
on  him  to  show  that  he  was  a  purchaser 
in  fact,  and  paid  value  for  the  goods. 
Proof  to  this  effect  will  establish  his  right, 
unless  it  be  further  shown  by  the  plain- 
tiffs that,  at  the  time  of  his  purchase,  he 
had  knowledge  of  the  fraud. 

In  respect  to  ijromissory  notes,  it  has 
been  repeatedly  determined  that  if  they 
have  been  fraudulently  obtained  from  the 
maker,  or  fraudulently  put  into  circula- 
tion, in  an  action  thereon  by  an  indorsee, 
the  burden  of  jiroof,  after  such  fraud  has 
been  established,  is  on  him  to  show  that 
he  became  possessed  of  them  in  good  faith, 
by  a  purchase  and  payment  of  value.  Sis- 
termans  v.  Field,  9  Gray,  331.  Estabrook 
V.  Boyle,  1  Allen,  412.  Tucker  v.  Morrill, 
lb.  528.  Smith  v.  Edge  worth,  3  Allen,  233. 
The  reason  of  the  rule  is  applicable  with 
greater  force  to  the  case  of  chattels  ob- 
tained by  fraud;  and  therefore  a  purchaser 
from  a  fraudulent  grantee,  who  had  no 
just  title,  ought  to  be  required  to  prove  a 
fact  necessarily  in  his  own  knowledge,  if 
such  fact  occurred,  that  he  paid  value  for 
the  goods  which  he  purchased.  This  rule, 
in  its  application  to  chattels,  was  dis- 
tinctly recognized  and  affirmed  in  the  case 
of  Pringle  v.  Phillips,  5  Sandf.  1.57.  And 
so  in  the  cases  of  Hoffman  v.  Noble  and 
Rowley  v.  Bigelow,  ubi  supra,  the  subse- 
quent purchaser  was  allowed  to  maintain 
his  title  upon  showing  affirmatively  on 
his  part  that  he  paid  value  for  the  ch»st- 
tels  transferred  to  him  by  a  fraudulent 
vendee.  The  same  rule  has  been  observed 
and  practically  enforced  in  reference  to 
real  estate.  Somes  v.  Brewer,  2  Pick.  184. 
Green  v.  Tanner,  8  Met.  411. 

The  further  rulings  of  the  court,  to 
which  exception  was  taken  by  the  plain- 
tiffs, were  unobjectionable.  The  testi- 
mony offered  as  to  what  was  said  by  D. 
P.   Dodge,   and    what  answers,   were  re- 
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turned  to  the  plaintiffs  to  tlieir  inquiries 
made  in  Tremont  Row,  was,  under  the 
circumstances  stated,  inadmissible.  It 
was  an  offer  of  proof,  not  of  what  was 
said  by  any  party  to  the  suit,  as  to  any 
of  the  matters  involved  in  its  issue,  but  by 
strangers  who  had  no  connection  with  or 
interest  in  it,  and  therefore  was  obviously 
incompetent.  The  evidence  which  was 
admitted  in  relation  to  the  conduct  of  the 
plaintiffs  in  reference  to  the  attendance 
cf  N.  Allen  as  a  witness  on  tlie  trial  was 
competent,  as   having   some   tendency   to 


show  an  effort  on  their  iiart  to  suppress 
the  introduction  of  material  evidence  in 
the  ease,  and  thus  to  obtain  an  unfair  and 
unjust  advantage.  Such  conduct  might 
well  create  a  doubt  whether  their  allega- 
tion as  to  any  fraud  committed  by  Allen 
was  well  fou7ided. 

The  exceptions,  therefore,  as  to  the  re- 
jection and  admissibility  of  evidence  must 
be  overruled;  but  they  are  sustained  as 
to  the  ruling  of  the  court  upon  the  subjfect 
of  the  burden  of  proof. 
i      Exceptions  sustained. 
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EDGERTON  v.  HODGE. 

(41  Vt.  676.) 

Supreme   Court   of   Vermont.     Rutland.     Jan. 
Term,  1869. 

Assumpsit,  wliicli  was  referred  to  a  ref- 
eree, who  reported:  "That  on  the  30th 
day  of  June,  1864,  the  parties  made  an 
agreement  by  parol,  by  which  the  defend- 
ant agreed  to  sell  to  the  plaintiff  what 
new  milk  cheese  he  then  had  on  hand,  and 
unsold,  amounting  to  975 lbs.,  and  the  new 
milk  cheese  he  should  make  thereafter 
during  the  season,  and  the  plaintiff  agreed 
to  pay  thedefendant  thereforat  the  rateof 
fifteen  and  a  half  cents  per  pound,  and 
ev«ry  twenty  days  thereafter  agreed  to 
call  at  the  defendant's  house  in  Dorset, 
select  such  cheese  as  would  be  fit  for 
market,  attend  its  weight  there,  and  pa.v 
the  defendant  for  the  cheese  so  selected 
and  weighed,  and  then  the  defendant  was 
to  deliver  the  same  to  the  plaintiff  at  the 
railroad  depot  in  Manchester.  The  da.y 
after  the  above  agreement  was  made,  the 
defendant,  by  his  son,  Albert  Hodge,  wrote 
and  sent  by  mail  a  letter  to  the  plaintiff 
(a  copy  of  which  is  annexed,  dated  July  1, 
1864,)  depositing  the  same  at  the  post 
office  in  East  Rupert,  and  directed  to  the 
plaintiff  at  Pawlet,  and  received  by  him 
by  mail  on  the  same  day.  The  next  day, 
after  the  return  mail  from  Pa  v.  let  to 
East  Kupert  had  gone  out,  it  being  on 
Saturday,  the  plaintiff  enclosed  in  a  letter, 
directed  to  the  defendant,  at  East  Rupert, 
and  left  it  in  the  post  office  at  Pawlet,  to 
be  carried  by  mail  to  the  defendant,  the 
sum  of  fifty  dollars.  (A  copy  of  plaintiff's 
letter  is  hereunto  annexed,  and  the  envel- 
ope enclosing  the  fifty  dollars  is  post- 
marked '  Pawlet,  July  4.')  This  letter  of 
the  plaintiff  was,  on  the  Sth  day  of  July, 
]864,  handed  to  the  said  Albert  Hodge,  by 
the  postmaster  of  East  Rupert,  and  it 
was  on  the  same  day  carried  by  him  to 
the  defendant,  opened  by  the  said  Albert, 
the  fifty  dollars  refused  to  be  received  by 
the  defendant,  and  the  letter  of  the  plain- 
tiff, with  the  fifty  dollars,  and  the  envelope 
enclosing  them,  were, by  mail,  returned  to 
the  plaintiff,  with  no  communication  ac- 
companying them  from  the  defendant. 
The  plaintiff  received  the  so  enclosed 
wrapper,  money  and  letter,  on  the  9th  of 
July,  1864,  and  kept  the  same  fifty  dollars 
for  six  months  thereafter.  A  daily  mail 
is  carried  between  the  postoffices  of  Paw- 
let and  East  Rupert,  a  distance  of  six 
miles.  On  the  20th  day  of  July,  1864,  the 
plaintiff  sent  word  to  the  defendant  to 
deliver  what  cheese  he  had  fit  for  market 
to  the  depot  in  Manchester.  The  defend- 
ant replied  to  the  messenger  that  he  had 
no  cheese  for  the  plaintiff.  No  other  com- 
munication ever  took  place  between  the 
parties  in  regard  to  the  cheese  after  the 
return  of  the  money  as  above  stated  until 
this  suit  was  brought.  The  defendant 
sold  all  his  cheese  to  other  parties,  mak- 
ing his  first  sale  on  the  26th  day  of  July, 
186J.  If  the  court  shall  be  of  opinion  that 
from  the  foregoing  facts  the  plaintiff  is  en- 
titled to  recover,  and  thf.t  The  rule  of 
damages  should  be  the  New  York  market 
price  for  cheese  for  the   season  of  1864,  de- 


ducting freight  and  commission,  then  I 
find  due  the  plaintiff  |411.01.  If  the  cur- 
rent price  in  the  country,  paid  by  pur- 
chasers and  sent  by  them  to  market,  is  to 
be  the  rule,  then  1  find  due  the  plaintiff  the 
sum  of  f  306.32.  " 

"Dorset,  July  iHt,  1864.  Mr.  Edgerton  : 
Sir: — According  to  our  talk  yesterday  you 
bought  my  cheese  for  the  season.  I  shall 
stand  to  it,  but  shall  want  you  to  pay  me 
fifty  dollars  to  bind  it.  I  spose  there  is 
nothing  holding  unless  there  Is  money 
paid.  I  do  not  wish  yon  to  think  I  wish 
to  flyfrom  letting  you  have  it  so  that  it  is 
sure.  I  will  pay  yon  interest  on  the 
money  until  the  last  cheese  is  delivered. 
Yours  in  haste.     J.  H.  C.  Hodge,  per  A .  H. " 

"Pawlet,  July  2,  1S64.  Mr.  Hodge: 
Dear  Sir:— I  enclose  you  fifty  dollars  to 
apply  on  your  dairy  of  cheese  as  you  pro- 
posed.    Yours,  truly,  S.  Edgerton." 

The  court  at  the  March  term,  1S68,  Pier- 
point,  C.  J.,  presiding,  rendered  judgment 
on  the  report  that  the  plaintiff  recover  of 
the  defendant  the  smaller  sum  reported 
by  the  referee,  and  for  his  costs,  to  which 
the  defendant  excepted. 

Fayette  Potter,  for  plaintiff.  Edgerton 
&  Nicholson  and  J.  15.  Bromley,  for  de- 
fendant. 

WJLSON,  J.  The  parol  agreement,  en- 
tered into  bj'  the  parties,  JnneSOth,  being 
for  the  sale  of  goods,  wares  aiid  mer- 
chandise for  the  price  of  forty  dollars  and 
more,  is  within  the  statute  of  frauds,  and 
inoperative,  unless  taken  out  of  the  stat- 
ute by  the  subsequent  acts  of  the  parties. 
It  is  claimed  by  the  plaintiff  that  the  de- 
fendant's letter  under  date  of  July  ]»t, 
and  the  depositing  of  the  plaintiff's  let- 
ter with  the  fifty  dollars  in  the  jiostoffice 
on  the  2d  of  that  month, constitute  a  pay- 
ment of  part  of  the  purchase  money  with- 
in the  meaning  of  the  statute.  It  will  be 
observed  that  when  those  letters  were 
written,  no  bindiiig  agreement  had  been 
concluded.  The  defendant,  in  his  letter  of 
July  1st,  says:  "According  to  our  talk 
yesterday,  J  ou  bought  my  cheese  for  the 
season.  I  shall  stand  to  it, but  shall  want 
fifty  dollars  to  bind  it."  By  that  letter 
the  plaintiff  was  notitied  that  he  could 
make  the  bargain  binding  upon  himself 
as  well  as  the  defendant,  by  paying  to 
the  defendant  the  sum  demanded  for  that 
purpose.  The  plaintiff  on  the  2(1  day  of 
July  enclosed  fifty  dollars  in  a  letter,  di- 
rected to  the  defendant  and  deposited  it 
in  the  postofBce,  which  letter  was  deliv- 
ered to  the  defendant  on  the  Sth  of  that 
month.  He  did  not  accept  the  money, 
but  returned  it  to  the  plaintiff.  It  is 
clear  tliat  the  act  of  depositing  the  letter 
and  the  money  in  the  postotflce  was  not 
a  payment  to  tlie  defendant.  His  letter 
did  not  direct  the  money  to  be  sent  by 
mail;  it  contains  nothing  that  would  in- 
dicate that  the  defendant  expected  the 
plaintiff  would  reply  by  letter,  or  accept 
the  proposition  by  depositing  the  money 
in  the  postotfice;  and  the  fact  that  the 
defendant  by  letter  offered  to  allow  the 
plaintiff  to  perfect  the  agreement,  by  pay- 
ing part  of  the  purchase  money,  did  not 
authorize  or  invite  the  plaintiff  to  send 
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the  mnney  by  mail,  or  make  the  mail  the 
defenrlant's  carrierof  the  money.  The  lan- 
guage of  the  defendant'a  letter  ia  :  "I  shall 
want  you  to  pay  me  tifty  dollars  to  bind 
it,"  that  is,  to  make  it  a  valid  contract. 

The  money,  when  deposited  in  the  post- 
office,  belonged  to  the  plaintiff;  it  be- 
longed to  the  plaintiff  while  being  car- 
ried by  mail  to  tlie  defendant,  and  it 
would  continue  the  property  of  the  plain- 
tiff unless  accepted  by  the  defendant.  The 
plaintiff  took  the  risk  not  only  of  the  safe 
conveyance  of  the  money  to  the  defend- 
ant, but  also  as  to  the  willingness  of  the 
defendant  to  accept  it.  The  defendant's 
letter,  not  constituting  such  a  note  or 
memorandum  of  the  agreement  as  the 
statute  required,  left  it  optional  with  the 
defendant  to  accept  or  refuse  part  pay- 
ment when  offered  to  him,  the  same  as  if 
tlie  defendant  had  sent  to  the  plaintiff  a 
verbal  communication  of  the  same  import 
as  the  defendant's  letter.  A  point  is  made 
by  counsel  as  to  whether  the  money  was 
conveyed  and  delivered  or  offered  to  the 
defendant,  within  a  reasonable  time  after 
his  letter  was  received  by  the  plaintiff, 
but  it  seems  to  us  tliat  the  time  the  money 
was  offered  is  not  material.  We  think, 
even  if  the  plaintiff  had  gone  immediately 
after  receiving  the  defsndant's  letter,  and 
offered  and  tendered  to  him  the  fifty  dol- 
lars, the  defendant  would  have  been  un- 
der no  legal  obligation  to  accept  it.  The 
mere  offer  of  the  defendarit  to  receive  the 
money  wonld  not  estop  him  from  refusing 
toaecejitit;  but  in  order  to  take  the  cans' 
ont  of  the  operation  of  the  statute,  it  re- 
quired Che  agreement  or  consent  of  both 
parties,  as  to  payment  by  the  plaintiff 
and  acceptance  of  it  by  the  defendant.  Up- 
on the  facts  of  this  case,  we  tliink  the 
rights  of  the  parties  rest  upon  and  are  to 
be  determined  by  the  verbal  agreement  en- 
tered into  by  them  on  the  aOtholJune, 
and  that  their  subsequent  attempts  to 
make  that  agreement  a  valid  contract 
can  not  aid  the  plaintiff.  The  btatute 
provides  that  "no  contract  for  the  sale  of 
any  goods,  wares  or  merchandise,  for  the 
price  of  forty  dollars  or  more,  sfi all  be  val- 
id, unless  the  purchaser  shall  accept  and 
receive  part  of  the  goods  so  sold,  or  shall 
give  something  in  earnest  to  bind  the 
bargain,  or  in  part  payment,  or  unless 
some  note  ormemorandum  of  the  bargain 
be  made  in  writing,  and  signed  by  the 
party  to  be  charged  thereby,  or  by  some 
person  thereunto  by  him  lawfully  author- 
ized." 

The  very  language  of  the  statute  above 
quoted  implies  that  in  whichever  way 
the  parties  verbally  agree  or  propose  that 
contract  for  the  sale  of  goods,  wares  or 
merchandise,  for  the  price  of  $40  or  more, 
shall  be  made   exempt  from  the  statute  of 


frauds,  whether  it  he  by  the  purchaser  ac- 
cepting and  receiving  part  of  the  goods  so 
sold,  by  giving  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment,  or 
by  making  a  note  or  memorandum  of  the 
bargain,  it  must  be  done,  if  done  at  all,  by 
the  consent  of  both  parties.  It  is  obvious 
that  it  would  require  the  consent  of  the 
purchaser  to  accept  and  receive  part  of 
the  goods,  and  he  could  not  receive  them 
unless  by  consent  of  the  seller;  the  pur- 
chaser could  not  give  something  in  earnest 
to  bind  the  bargain,  or  in  pari  payment, 
unless  the  seller  accept  and  receive  it;  nor 
could  a  note  or  memorandum  of  the  bar- 
gain be  made  and  signeil  unless  by  the 
consent  of  the  party  to  be  charged  there- 
by. A  valid  contract  is  an  agreement  or 
covenant  between  two  or  more  persons, 
in  which  each  party  binds  himself  to  do 
or  forbear  some  act ;  and  each  acquires  a 
right  to  what  the  other  promises;  but  if 
the  parties,  in  making  a  contract  like  the 
present  one,  omit  to  do  what  the  statute 
requires  to  be  done  to  make  a  valid  con- 
tract, it  would  require  the  consent  of  both 
parties  to  supply  the  thing  omitted.  Sup- 
pose it  had  been  one  stipulation  of  the 
verbal  agreement  on  the  .30th  of  June  that 
the  plaintiff  should  give  and  the  defend- 
ant receive  sometliing  in  earnest  to  bind 
the  bargain,  and  in  pursuanceof  such  stip- 
ulation the  plaintiff  had  then  offered  to 
give  or  pay  the  amount  so  stipulated, 
and  the  defendant  had  refused  to  receive 
it,  saying  that  lie  preferred  not  to  receive 
any  money  until  he  had  delivered  the 
whole  or  part  of  the  property,  or  had  re- 
fused to  accept  the  money  so  offered,  or  do 
any  other  act  to  bind  the  bargain,  with- 
out giving  any  reason  for  such  refusal,  it 
would  be  evident  that  he  did  not  intend 
to  make  a  binding  contract.  But  the  fact 
that  he  had  made  such  verbal  agrt-ement 
to  receive  something  or  to  do  some  other 
act  to  l)ind  the  bargain,  and  that  the 
plaintiff  was  ready  and  offered  to  comply 
on  his  part,  would  not  take  the  agreement 
out  of  the  statute.  A  verbal  stipulation 
to  give  and  to  receive  something  in  ear- 
nest to  bind  the  bargain  or  in  part  pay- 
ment, or  a  verbal  promise  to  make  a  note 
or  memorandum  in  writing  necessary  to 
exempt  the  agreement  from  the  operation 
of  the  statute,  is  as  much  within  the  stat- 
ute of  frauds  as  is  the  agreement  or  con- 
tract taken  as  a  whole;  and  a  note  or 
memorandum  in  relation  to  giving  some- 
thing in  earnest  to  bind  the  bargain,  or  in 
part  payment,  which  is  insufficient  of  itself 
to  take  the  contract  out  of  the  statute,  is 
Eilso  insufficient  to  make  thecontract  bind- 
ing u[>on  either  party. 

The  judgment  of  the  county  court  is  re- 
versed and  judgment  for  the  defendant  for 
his  costs. 


ETCHHOLZ  V.  BANNISTER. 
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ETCHHOLZ  V.   BANNISTER. 

(17  C.  B.  [N.  S.]  70S.) 

Common  Pleas,  Michaelmas  Te-rm,  28  Victoria. 
Nov.  17,  1864. 

This  was  an  action  for  money  payable 
by  the  defendant  to  the  plaintiff  for nioney 
received  by  the  defendant  for  the  use  of 
the  plaintiff,  for  money  paid  by  the  plain- 
tiff for  the  defendant  at  his  request,  and 
for  money  found  to  be  duefrom  thedefenU- 
ant  to  the  plaintiff  on  accounts  stated: 
Claim,  £19.  Plea,  never  indebted,  where- 
upon issue  was  joined. 

The  ctinse  was  tried  in  the  court  of  rec- 
ord for  the  trial  of  civil  actions  within  the 
citj'  of  Manchester,  hefore  the  deputy  re- 
corder, when  the  facts  which  appeared  in 
evidence  were  as  follows:— The  plaintiff 
was  a  coinmission-aaent  at  Manchester. 
Thedefendant  was  a  job-warehouseman  in 
the  same  place.  On  the  ISth  of  April  last, 
the  plaintiff  went  to  the  defendant's  ware- 
house, and  there  saw,  amongst  other 
goods  which  the  defendant  had  just  pur- 
chased, 17  pieces  of  prints,  which  he  offered 
to  buy  of  him  at  .^)^d.  a  yard.  After  some 
discussion,  the  defendant  agreed  to  sell 
them,  and  gave  the  plaintiff  an  invoice  in 
thefollowiiig  form,  the  whole  of  which  was 
printed,  with  the  exception  of  the  parts  in 
italics: — 

"21,  Chorlton  Street,  Portland  Street, 
"  Manchester.     April  18th,  1S64. 

"  Mr.  Eickholz 

'"Bought  of  E.  Bannister,  Job-Ware- 
houseman. 

"Prints,  Fents,  Grey  Fustians, etc.  Job 
and  Perfect  Yarns  in  Hanks,  Cops,  and 
Bundles. 

"17  pieces  of  prints,  53  yds  at  5J£  d.       19  0  0 
"IX  per  ccjit.  for  cash         0  6  0 


"£18  14  0" 

The  plaintiff  paid  for  the  goods  before 
he  left  the  warehouse,  and  the  defendant 
sent  them  by  a  porter  to  the  plaintiff's 
place  of  business.  The  plaintiff  sold  the 
lot  a  few  days  afterwards  for  £19  15s.  net. 
The  goods  were  subsequently  returned  to 
the  plaintiff,  they  having  been  recognized 
as  goods  which  had  been  stolen  from  the 
premises  of  one  Krauss.  The  goods  were 
taken  possession  of  by  the  police,  and  the 
thief,  one  Asfiinall,  was  tried  at  the  gen- 
eral quarter  sessions  of  the  peace  holden 
in  and  for  the  city  of  Manchester  on  the 
9th  of  May  last,  and  convicted,  and  sen- 
tenced to  penal  servitude  for  four  year.s. 

On  the  part  of  the  defendant,  it  was  ob- 
jected that  there  was  no  case  to  go  to 
the  jury,  inasmuch  as  there  is  no  implied 
warranty  of  title  on  the  sale  of  goods. 

For  the  plaintiff  it  was  insisted  that  he 
was  entitled  to  recover,  the  money  having 
been  paid  upon  a  consideration  which  had 
wholly  failed. 

The  learned  judge  directed  a  verdict  to 
be  entered  for  the  plaintiff  for  the  amount 
eiaimed,  reserving  leave  to  the  defendant 
to  move  to  set  aside  the  verdict  and  en- 
ter a  nonsuit  or  a  verdict  for  the  defend- 
ant, if  the  court  should  be  of  opinion  that 
the   plaintiff  was   not  entitled  to  recover. 

Holker.  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  accordingly.  C.  Pollock 
now  shewed  cause. 


ERLE,  C.  ,7.  I  am  of  opinion  that  this 
rule  should  be  disciiarged.  The  plaintiff 
brings  his  actii)n  to  recover  back  money 
which  he  paid  for  goods  bought  by  him 
in  the  shop  of  the  defendant,  which  were 
afterwards  la  wfuUy  claimed  from  him  by 
a  third  person,  the  true  owner, from  whom 
they  had  been  stolen.  The  plaintiff  now 
claims  to  recover  back  the  money  as  hav- 
ing been  paid  by  him  upon  a  considera- 
tion which  has  failed.  The  jury  at  the 
trial  found  a  verdlctfor  the  plaintiff,  under 
the  direction  of  the  learned  judge  who 
presided;  and  a  rule  has  been  obtained 
on  behalf  of  the  defendant  to  set  aside 
that  verdict  and  to  enter  a  nonsuit,  on 
the  ground  that  it  is  part  of  the  common 
law  of  England  that  the  vendor  of  goods 
by  the  mere  contract  of  sale  does  not  war- 
rant his  title  to  the  goods  he  sells,  that 
the  buyer  takes  them  at  his  peril,  and  that 
the  rule  caveat  emptor  applies.  The  case 
has  been  remarkably  well  argued  on  both 
sides;  and  the  court  are  much  indebted  to 
the  learned  counsel  for  the  able  assistance 
they  have  rendered  to  them.  The  result  I 
have  arrived  at,  is,  that  the  plaintiff  Is 
entitled  to  retain  his  verdict.  I  consider 
it  to  be  clear  uponihe  ancient  authorities, 
that,  if  the  vendor  of  a  chattel  \)y  word 
or  conduct  gives  the  purchaser  to  under- 
stand that  he  is  the  owner,  that  tacit 
representation  forms  part  of  the  contract, 
and  that,  if  he  is  not  the  owner,  his  con- 
tract is  broken.  So  is  the  law  laid  down 
in  the  very  elaborate  judgment  of  Parke, 
B.,  in  Morley  v.  Attenborough,  8  Exch. 
500,  513,  where  that  learned  judge  puts  the 
case  upon  which  I  ground  my  judgment. 
A  difference  is  taken  iu  some  of  the  cases 
between  a  warranty  and  a  condition:' 
but  that  is  foreign  to  the  present  inquiry. 
In  Morley  v.  Attenborough,  3  Exch.  518, 
Parke,  B.,  says:  "We  do  not  suppose 
that  there  would  be  any  doubt,  if  the  arti- 
cles are  bought  in  a  shop  professedly  car- 
ried on  for  the  sale  of  goods,  that  the 
shop-keeper  must  be  considered  as  war- 
ranting that  those  whopurchase  will  have 
a  good  title  to  keep  the  goods  purchased. 
In  such  a  case  the  vendor  sells  'as  his 
own,'  and  that  is  what  is  equivalent  to  a 
warranty  of  title. "  No  doubt,  if  a  shop- 
keeper in  words  or  by  his  conduct  affirms 
at  the  timeof  the  sale  that  he  is  theo  wner 
of  the  goods,  such  affirmation  becomes 
part  of  the  contract,  and,  if  it  turns  out 
that  he  is  not  the  owner,  so  that  the 
goods  are  lost  to  the  buyer,  the  price 
which  he  has  received  may  be  recovered 
back.  I  ventured  to  throw  out  some  re- 
marks in  the  course  of  the  argument  upon 
the  doctrine  relied  on  by  Mr.  Hcjlker,  which 
lie  answered  by  assertion  after  assertion 
coining  no  doubt  from  judges  of  great  au- 
thority in  the  law,  to  the  effect  that  upon 
a  sale  of  goods  there  is  no  implied  war- 
ranty of  title.  The  passage  cited  from 
Noy  certainly  puts  the  proposition  in  a 
manner  th.at  must  shock  the  understaiid- 
ingof  any  ordinary  person.  Butltakethe 
princii)le  intended  to  be  illustrated  to  be 
this, — I  am  in  jjossession  of  a  horse  or 
other  chattel:  I  neither  aftirm  or  deny 
that  I   am    the   owner:  if  you   choose  to 


'■  See  Bannerman  v.  White,  10  C.  B.   (N.  S.> 
S44. 
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take  it  as  it  is,  witht)nt  more,  caveat 
emptor :  you  have  no  reiiieUy,  though  it 
should  turn  out  that  I  have  no  title. 
Where  that  is  the  whole  of  the  transac- 
tion, it  may  he  that  there  is  no  warranty 
of  Mtle.  Such  seems  to  have  been  the 
principle  on  which  Morley  v.  Attenhor- 
oush  was  decided.  The  pawnbroker, 
when  he  sells  an  unredeemed  idedge,  vir- 
tually says,— I  have  under  the  provisions 
oJ  the  statute-'  a  right  to  sell.  If  you 
choose  to  buy  the  article,  it  is  at  your 
own  peril.  So,  in  the  case  of  the  sale  liy 
the  sheriff  of  goods  seized  under  a  ti.  fa., — 
Chapman  v.  Speller,  14  Q.  B.  621.  The  fact 
of  the  sale  taking  place  under  such  circum- 
stances is  notice  to  buyers  that  the  sheriff 
has  no  knowledge  r,f  the  title  to  the  goods ; 
and  the  buyers  consequently  buy  at  their 
own  peril.  Many  contracts  of  sale  tacitly 
express  thesame  sort  of  disclaimerol  war- 
ranty. In  this  sense  it  is  that  I  under- 
stand the  decision  ol  this  court  in  Hull  v. 
Conder,  '2  C.  B.  (N  S.)  22.  There,  the 
plaintlfl  merely  profesf-ed  to  sell  the  pat- 
ent-right such  as  he  had  it,  and  the  court 
held  that  the  contract  might  still  be  en- 
forced, though  the  patent  was  ultimately 
defeated  on  the  ground  of  wan:  of  nov- 
elty. The  thing  which  was  the  subject  of 
the  contract  there  was  not  matter,  it  was 
rather  in  the  nature  of  m'nd.  These  are 
some  of  the  cases  where  the  conduct  of  the 
seller  expresses  at  the  time  of  the  contract 
that  he  merely  contracts  to  sell  such  a  title 
as  he  himself  has  in  the  thing.  But,  in  al- 
most all  the  transactions  of  sale  in  com- 
mon lite,  the  seller  by  the  very  act  of  selling 
holds  out  to thebuyerthat  he  is  theovvner 
of  the  article  he  offers  tor  sale.  The  sale 
of  a  chattel  is  the  sti'imgest  act  of  domin- 
ion that  is  incidental  to  ownershl[).  A 
purchaser  under  ordinary  circumstances 
would  naturally  be  led  to  the  conclusion, 
that,  by  offering  an  article  for  sale,  the 
seller  utfirnis  that  he  has  title  to  sell,  and 
that  the  buyer  may  enjoy  that  lor  which 
he  parts  with  his  money  Such  n  case 
falls  within  the  doctrine  stated  by  Black- 
stone,  and  is  so  recogni/.cd  by  Littledale, 
.I.,in  Early  v.  Garrett. 9  B.  &  ('  '.)-S,4  M.  & 
R.  (i,s7,  and  by  Parke,  B..  in  ^Moricy  v.  At- 
tenborough,  3  E.tch.  ."j1:1.  I  think  justice 
and  sound  sense  require  us  to  limit  the 
doctrine  so  often  repeated,  that  there  is 
no  implied  warranty  of  title  on  the  sale  of 
a  chattel.  I  cannot  but  take  notice,  that, 
after  all  the  research  of  two  very  learned 
counsel,  the  only  semblance  of  authority 
'for  this  doctrine  from  the  time  of  Noy  and 
Lord  Coke  consists  of  mere  dicta.  These 
dicta,  it  is  true,  appear  to  have  been 
adopted  by  several  learned  ju(ij;fs, 
amoni;st  others  by  my  e.vcellent  Brother 
Williams,  whose  words  are  almost  obliga- 
tory on  me.  But  I  cannot  tind  a  single  in- 
stance in  which  it  has  been  more  than  a 
repetition  of  barren  sounds,  never  result- 
ing in  the  fruit  of  a  judgment.  This  very 
much  tends  to  show  the  wisdom  of  Lord 
Campbell's  remark  in  Sims  v.  .Marrvat,  17 
Q.  B.  2!)!,  that  the  rule  is  beset  wUh  so 
many  exceptions  that  they  well  nigh  eat 
it  up.     It  is  to  be  hoped    that   the   notion 


"  39  &  40  Geo.  III.  c.  99,  §  17. 


which  has  so  long  prevailed  will  now  pass 
away,  and  that  no  further  impediment 
will  be  placed  in  the  way  of  a  buyer  re- 
covering back  money  which  he  has  parted 
with  upon  a  consideration  which  has 
failed. 

BYI  ES,  J.  I  also  am  of  opinion  that 
this  rule  should  be  discharged.  Jt  has 
been  said  over  and  over  again  that  there 
is  no  implied  warranty  of  title  on  the  mere 
sale  of  a  chattel.  But  It  is  certainly,  as 
my  Lord  has  observed,  barren  ground; 
not  a  single  judgment  has  been  given  up- 
on it.  In  every  cause,  there  has  been, 
subject  to  one  single  exception,  either  dec- 
laration or  conduct.  Chancellor  Kent,  2 
Com.  47S,  says:  "In  every  sale  of  a  chat- 
tel. If  the  possession  be  at  the  time  in  an- 
other, and  there  be  no  covenant  or  war- 
ranty of  title,  the  rule  of  caveat  emptor 
applies,  and  the  party  buys  at  his  peril;" 
for  which  he  cites  the  dicta  of  Lord  Holt 
in  Medina  v.  Stoughton,  1  Salk.  210,  1  Ld. 
Kaym.  59.S,  and  of  Buller,  J.,  in  Pasley  v 
Freeman,  3  T.  R.  .57,58.  "But,"  he  goes 
on, "if  the  seller  has  possession  of  the  arti- 
cle, and  he  sells  it  as  his  own,  and  not  as 
agent  for  another,  and  for  a  fair  price,  he 
Is  understood  tn  warrant  the  title."  Thus 
the  law  stands  that,  if  there  be  declara- 
tion or  conduct  or  warranty  whereby  the 
buyer  is  induced  to  believe  tnat  the  seller  ' 
has  title  to  the  goods  he  professes  to  sell, 
an  action  lies  for  a  breach.  There  can  sel- 
dom be  a  sale  of  goods  where  one  of  these 
circumstances  is  not  present.  I  think 
Lord  Campbell  was  right  when  he  ob- 
served that  the  exceptions  ha  J  well  nigh 
eaten  up  the  rule. 

KEATING,.!.  I  am  of  the  same  opin- 
ion. Whether  it  be  an  exception  to  the 
j'ule  or  a  part  of  the  general  rule,  1  think 
we  do  not  controvert  any  decided  case  or 
dictum  when  we  assert,  that,  under  cir- 
cumstances like  those  of  the  present  case, 
the  seller  of  goods  warrants  that  he  has 
title.  These  goods  were  bought  in  the 
defendant's  shop  in  the  ordinary  course 
of  business.  He  gives  an  invoice  with 
them,  which  represents  that  he  is  selling 
them  as  vendor  in  the  ordinary  course.  1 
think  the  case  falls  within  that  put  by 
Parke,  1'..,  in  Morley  v.  Attenborough,  3 
Exch.  51:',  of  u  sale  in  a  shop,  which  he 
treats  as  a  circumstance  which  beyond  all 
doubt  gives  rise  to  a  warranty  of  owner- 
ship. I  was  somewhat  pressed  by  Mr. 
llolker's  (|uestion  whether  there  is  more 
iiffirmance  of  title  in  the  case  of  a  sale  in 
a  shop  than  in  a  sale  elsewhere.  It  may 
be  tliat  the  distinction,  is  very  fine  in  cer- 
tain cases.  If  a  man  i)rofesses  to  sell 
without  any  qualification  out  of  a  hhop, 
it  is  not  easy  to  see  why  that  should  not 
have  the  same  operation  as  a  sale  in  the 
shop.  It  is  not  necessary,  however,  to  de- 
cide that  question  now.  Here,  the  sale 
took  place  in  a  pu+ilic  shop,  in  the  ordi- 
nary way  of  business,  and  every  circum- 
stance concurs  to  bring  the  case  ss'itliin 
the  distinction  put  by  Parke,  B.,in  Morley 
v.  Atteid)orough. 

Rule  discharged. 


ELLIS  V.  ANDREWS. 
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(56  N.  Y.  83.) 

Court  of  Appeals  of  New  York.  Feb.  2i,  1874. 

Action  for  fraud.  The  complaint  al- 
leged tbat  "said  defendants  fraudulently 
stated  in  substance  to  said  plaintiff 
that  the  stock  of  the  Consress  and  Em- 
pire Spring  Company  was  worth  at  least 
eighty  percent  upon  the  par  value  there- 
of, which  statement  said  plaintiff  then 
and  there  believed  to  be  true;  and  rely- 
ing thereupon  purchased  from  the  said  de- 
fendants $25,000  of  said  stock,  and  paid 
therefor  $20,000  in  cash, or  its  equivalent; 
whereas,  in  truth  and  in  fact,  the  said 
stock  was  not  then  worth  over  forty  per 
cent,  and  which  fact  was  then  well  known 
to  said  defendants,  whereby  the  said  plain- 
tiff sustained  damages,"  etc.  Judgment 
for  defendant. 


E.    F.    Bullard,    for     appellant. 
Cowen,  for  respondents. 


Esek 


GROVER,  J.  The  Code,  section  148,  In 
effect  provides,  that  the  objections  to  the 
jurisdiction  of  the  court,  and  that  the 
complaint  does  not  state  facts  siiflBcient 
to  constitute  a  cause  of  action,  are  not 
waived  by  a  failure  to  interpose  them 
by  demurrer  or  answer.  The  latter  objec- 
tion therefore  was  properly  raised  by  the 
respondents  upon  the  trial.  In  an  action 
to  recover  damages  claimed  to  have  been 
susstained  by  the  fraudulent  representa- 
tions of  the  defendants  the  complaint 
must  sot  out  the  representations  relied 
upon.  Gray  v.  Palmer,  2  Robt.  500.  This 
case  was  affirmed  by  tliis  court,  as  ap- 
pears from  tlie  index  in  41  New  York,  620, 
where  it  is  erroneously  said  to  have  been 
reported  in  2  Barbour.  The  court  having 
dismissed  the  complaint  upon  the  ground 
that  it  did  not  contain  facts  sufficient  to 
constitute  a  cause  of  action,  the  only 
question  is,  whether  it  did  coptain  such 
facts.  The  complaint  is  very  brief,  and  in 
substance  avers  that  thodefendants  fraud- 
ulently stated  to  tho  plaintiff  that  the 
stock  of  the  Congress  and  Empire  Spring 
Company  was  worth  at  least  eighty  per 
cent  upon  the  par  value  thereof;  which 
statement  the  plaintiff  believed  to  be  true, 
and  reiving  thereupon,  purchased  from 
the  defendants  .125,000  of  said  stock,  and 
paid  therefor  .^20,000  in  cash;  whereas  the 
stock  was  not  then,  in  fact,  worth  over 
forty  per  cen  t ;  which  fact  was  then  well 
known  to  the  defendants;  whereby  the 
plaintiff  sustained  damage,  etc.  The  as- 
sertion by  the  defendants  that  the  stock 
was  worth  eighty  percent  of  its  par  value 
cannot  I  think  be  regarded  as  the  expres- 
sion of  an  opinion  as  to  its  value,  for  the 
reason  that  it  is  averred  that  it  was 
fraudulently  made,  and  that  they  then 
knew  that  it  was  not  worth  more  than 
forty  per  cent.  I  think  it  must  be  re- 
garded as  a  false  statement  of  the  value, 
made  for  the  purpose  of  obtaining  a  higher 
price  for  the  stock  than  they  knew  it  was 
worth.  The  question  then  is,  whether 
such  a  statement  so  made  by  the  vendor 
of  property,  while  negotiating  the  sale, 
gives  the  purchaser  who  has  contracted, 


relying  thereon,  a  cause  of  action  tor  the 
deceit.  This  precise  question  arose  in 
Harvey  v.  Young,  Yelverton,  21,  in  the 
time  of  Queen  Elizabeth.  In  that  case 
the  plaintiff  alleged  that  the  defendant  as- 
sured him  that  a  certain  term  of  years 
which  he  proposed  to  sell  to  him  was  worth 
£150,  when  in  fact  it  was  worth  but  £100; 
and  after  verdict  for  the  plaintiff  in  an  ac- 
tion for  the  deceit,  the  judgment  was  ar- 
rested upon  the  ground  that  it  was  the 
plaintiff's  folly  to  give  credit  to  such  as- 
sertion. This  case  was  recognized  as 
sound  law  in  Ekins  v.  Treshani,  1  Lev. 
102;  although  it  was  held  in  the  latter 
case  that  an  action  would  lie  for  a  fraud- 
ulent representation  by  the  vendor  that 
the  premises  were  leased  at  a  greater 
than  the  actual  rent.  The  distinction  is 
obvious.  Upon  the  question  of  value  the 
purchaser  must  rely  upon  his  own  judg- 
ment; and  it  is  his  folly  to  rely  upon  the 
representation  of  the  vendor  in  that  re- 
si)ect;  but  in  regard  to  any  extrinsic  fact 
affecting  the  quality  or  value  of  the  sub- 
ject wf  the  contract,  he  may  rely  upon  the 
assurances  of  the  vendor,  and  ff  he  does 
so  rely  and  the  assurances  are  fraudu- 
lently made  to  induce  him  to  make  the 
contract,  he  may  have  an  action  for  the 
injury  sustained.  The  doctrine  thus  set- 
tled has  rarely  since  been  questioned; 
which  accounts  for  the  very  few  cases 
found  in  the  books  discussing  the  point. 
In  Van  Epps  v.  Harrison,  5  Hill.  63;  40 
Am.  Dec.  314,  it  is  stated  as  undoubted 
law  that  an  action  will  not  lie  by  a  pur- 
chaser against  a  vendor  upon  false  and 
fraudulent  statements  of  the  value  of  the 
property  sold,  made  while  negotiating 
the  sale.  This  was  concurred  in  by  the 
entire  court.  Bronson,  J.,  was  of  opin- 
ion that  the  action  would  not  lie  upon  a 
false  and  fraudulent  statement  so  made, 
as  to  the  prica  which  the  vendor  had  paid 
for  the  property,  but  the  majority  of  the 
court  held  that  an  action  would  lie  for  the 
latter.  The  cases  bearing  upon  the  ques- 
tion were  cited  and  commented  upon  by 
Bronson,  J.,  and  a  repetition  is  unneces- 
sary. Had  the  complaint  stated  that  de- 
fendants, upon  the  sale,  made  false  and 
fraudulent  statements  to  the  plaintiff  in 
relation  to  the  propsrty  owned  by  the 
corporation,  its  business,  pecuniary  con- 
dition, the  price  at  which  its  stock  was 
selling  in  the  market,  or  any  other  fact 
affecting  its  value,  with  intent  to  deceive 
and  defraud  her,  that  she  in  reliance  there- 
on had  made  the  purchase  and  been  there- 
by injured,  it  would  have  shown  a  good 
cause  of  action.  Hubbell  v.  Meigs,  50  N. 
Y.  4!S0.  As  to  such  matters  a  purchaser 
has  a  right  to  rely  upon  the  statements 
of  the  vendor  but  not  upon  his  mere 
statements  of  the  value.  As  to  the  lat- 
ter he  must  rely  upon  his  own  judgment, 
and  if  not  sufficiently  informed,  must  seek 
further  information. 

The  complaint  in  this  case  fails  to  show 
a  cause  of  action,  and  was  therefore  right- 
ly dismissed.  The  judgment  must  be  af- 
firmed, with  costs. 

RAPALLO,  JOHNSON  and  FOLGER, 
JJ.,  concur;  CHURCH,  C.  J.,  and  AN- 
DREWS, J.,  dissent ;  ALiLEN,  J.,  absent. 
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ELLIS  et  al.  v.  HUNT  et  al. 

(3  Term.  R.  464.) 

Court  of  King's  Bench.    Michaelmas  Term, 
1789. 

Trover  for  a  quantity  of  files.  At  the 
trial  before  Lord  Ken.von,  at  Westminster, 
a  verdict  waw  taken  for  the  plain tifl's,  sub- 
ject to  the  opinion  of  the  court  on  the  fol- 
lowing case.  On  the  31st  of  October,  I7^S, 
Moore,  the  bankrupt,  ordered  the  goods 
in  question  from  the  plaintiffs,  who  are 
manufacturers  at  Sheffield:  and  on  the 
14th  of  November  following  they  were  sent 
by  Royle's  waggon,  directed  to  the  bank- 
rupt in  Engl.ind;  the  waggon  being  over- 
loaded, the  cask  was  taken  out  at  Stam- 
ford, in  its  way  to  town,  and  put  into  the 
defendant  Hunt's  waggon,  which  brought 
it  to  the  Castle  and  Falcon  inn,. in  Lon- 
don, on  the  22d  of  November  1788.  The 
plaintiffs  drew  a  bill  on  the  bankrupt  for 
part  of  the  value  of  the  goods,  which  hill 
was  never  paid.  The  cask  and  files  were, 
on  their  arrival  in  town,  immediately  at- 
tached by  Messrs.  Fenton  and  Company, 
creditors  of  the  bankrupt,  by  process  of 
foreign  attachment  issued  out  of  the  may- 
or's court  of  London  ;  the  cask  remained 
at  the  inn,  charged  with  such  attachment, 
so  far  as  the  same  could  charge  it.  On 
the  15th  of  November  a  docqiiet  was 
struck  against  Moore;  and  on  tlie  I8th  a 
commission  of  bankrupt  issued  against 
him,  on  which  he  was  declared  a  bank- 
rupt, and  the  other  defendants  were 
chosen  his  assignees.  On  the  2-1  th  of  No- 
vember a  provisional  assignment  was  ex- 
ecuted by  the  commissioners  to  John 
Wells,  a  messenger  under  the  commission, 
who  on  the  same  day  demanded  the  goods 
in  question  from  the  defendant  Hunt  the 
carrier,  and  put  his  mark  upon  the  cask, 
but  did  not  take  the  goods  away.  On 
the  28th  of  November  the  plaintiffs  wrote 
a  letter  to  the  agent  of  Royle's  waggon, 
directing  him,  in  case  the  goods  were  not 
delivered,  to  keep  them  in  his  warehouse, 
as  they  had  heard  that  Moore  was  be- 
come a  bankrupt.  On  the  13th  of  Decem- 
ber the  plaintiffs  demanded  the  cask  and 
files  of  Mott,  the  master  of  the  Castle 
and  Falcon,  and  offered  to  pay  the  car- 
riage and  to  indemnify  him,  which  Mott 
refused;  and  upon  the  attachment  being 
withdrawn,  he  delivered  up  the  goods  to 
the  defendants,  the  assignees,  of  whom 
they  have  since  been  demanded;  but  they 
have  refused  to  deliver  them  up. 

Wood,  for  plaintiffs.  Baldwin,  for  de- 
fendants. 

Lord  KENYON,  C.  J.— If  any  case  had 
been  decided  to  the  extent  of  the  plaintiffs 
argument,  namely,  that  bankruptcy  is  of 
itself  a  countermand,  the  plaintiffs  here 
would  be  entitled  to  recover:  but  that 
has  never  yet  been  decided.  The  doctrine 
of  stopping  goods  in  transitu  is  bottomed 
on  the  case  of  Snee  v.  Prescot,  1  Atk.  248, 
where  Lord  Hardwicke  established  a  very 
wise  rule,  that  the  vendor  might  resume 
the  possession  of  goods  consigned  to  the 
vendee  before  delivery, in  case  of  the  bank- 
ruptcy of  the  vendee:  on  this  all  the  other 
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cases  are  founded.  There  have  indeed 
been  cases,  where  nice  distinctions  have 
been  taken  on  the  fsict,  whether  the  goods 
had  or  had  not  got  into  the  posession  of 
the  vendee;  but  they  al!  profess  to  go  on 
the  ground  of  the  goods  being  in  transitu, 
when  they  were  stopiied.  As  to  the  neces- 
sity of  the  goods  coming  to  the  "corpo- 
ral touch"  of  the  bankrupt;  that  is  mere- 
ly a  tiguiative  expression,  and  has  never 
been  literally  adhered  to.  -  For  there  may 
be  an  actual  delivery  of  the  goods,  with- 
out tlie  bankrupt's  seeing  them  ;  as  a  de- 
livery of  the  key  of  the  vendor's  ware- 
house to  thepurehaser.  Inorderto  decide 
this  case,  it  is  material  to  attend  to  the 
dates;  on  the  24tli  of  November  the  pro- 
visional assignment  was  made  to  Wells, 
who  on  the  same  day  demanded  the  goods 
in  question  of  the  defendant  Hunt,  and 
put  his  mark  on  the  cask.  Now  it  is  said 
tliat  this  should  have  been  done  by  the 
bankrupt  himself:  but  by  the  assignment 
he  was  stripped  of  all  his  propert.v,  which 
was  then  vested  in  the  provisional  as- 
signee. Therefore,  if  a  corporal  touch 
were  necessary  to  defeat  the  right  of  the 
vendors,  it  took  place  here.  It  is  true 
that  the  provisional  assigneedid  not  alter 
the  situation  of  the  goods;  but  they  were 
then  arrived  at  the  end  of  their  destined 
journey,  and  deposited  in  a  place  where 
they  would  have  remained  till  the  bank- 
rupt could  have  carried  them  to  a  ware- 
house of  his  own.  All  this  happened  on 
the  24th  of  November;  and  it  was  not  un- 
til the  28th  of  that  month  ihat  the  vendor 
wiote  to  countermand  the  dellver.y  of  the 
goods:  but  that  was  too  late;  for  the 
goods  were  no  longer  in  transitu,  they 
were  then  in  the  i)ossession  of  the  party 
to  whom  they  were  consigned,  or  of  those 
who  represented  him.  In  cases  of  this 
sort  we  cannot  but  feel  for  the  situation 
of  the  manufacturer ;  butitissuch  as  they 
are  necessarily  subject  to  from  their  mode 
of  dealing:  however  the  severity  of  the 
case  cannot  induce  us  to  break  through 
the  rule  of  law. 

ASHHURST,  J.-Theleaningof  my  mind 
would  be  in  favour  of  the  plaintiff;  but 
the  law  will  not  allow  him  to  be  in  a  bet- 
ter situation  than  the  rest  of  the  bank- 
rupt's creditors.  The  general  rule  is  that 
the  consignoi'  has  a  right  to  stop  the 
goods,  if  he  can,  before  they  get  into  the 
actual  possession  of  the  bankrupt.  But 
here,  before  the  plaintiffs  thought  of  coun- 
termanding the  goods  in  question,  the 
provisional  assignee,  who  then  stood  in 
the  place  of  the  bankrupt,  had  actually 
taken  possession  of  them,  and  put  his 
mark  on  them. 

BULLEK, — I  am  not  disposed  to  dis- 
turb or  to  lessen  the  authority  of  any  of 
the  cases  that  have  been  decided  on  this 
subject:  but  noneof  them  could  justify  the 
vendor  in  this  case  in  taking  back  the 
goods.  In  the  former  cases  the  line  has 
been  i)recisely  drawn;  and  they  all  turn 
on  the  question,  whether  or  not  there  had 
been  an  actual  delivery  to  the  bankrupt. 
It  is  of  the  utmost  importance  to  adhere 
to  that  line;  for  if  we  break  through  it, 
we  shall  endanger  the  authority  of  the 
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cases  that  have  been  already  decided,  and 
shall  fritter  away  the  rule  entirely.  Jn 
one  of  the  rasf.s  cited  Lord  Mansfield  tool< 
the  distinction  between  an  actual,  and 
a  eoiistnu-tive,  delivery  to  the  vendee. 
There  may  be  cases  where,  as  between  the 
buyer  and  seller,  if  no  baniiruptcy  or  in- 
solvency happen,  the  s'ooils  are  considered 
in  the  possession  of  the  buyer,  the  inscant 
they  go  out  of  the  possession  of  tlie  ven- 
dor; as  if  A.  order  goods  from  B.  to  be 
sent  by  a  particular  carrier  at  his  own 
risk,  the  delivery  to  the  carrier  is  a  deliv- 
ery to  the  vendee  to  every  other  purpose, 
but  still,  if  he  become  a  banltrupt  before 
the  carrier  actually  deliver  them  to  him, 
I  should  hold  that  the  vendor  mi^ht  seize 
them;  because  that  is  only  a  constructive 
delivery  to  the  vendee:  tint  an  actual  de- 
livery is  necessary  to  devest  the  vendor's 
riglit  to  stopping  the  goods  iu  transitu. 
It  is  flear  that  bankruptcy  itself  does  not 
put  an  end  to  the  contract;  and  if  not, 
the  right  of  the  vendor  to  seize  goods  in 
transitu  is  founded  only  on  equitable 
principles.  It  is  a  right,  with  winch  he  is 
indnlged  on  principles  of  justice,  originally 
estabiisiied  iu  courts  of  equity,  and  since 
adopted  in  courts  of  law.  But  in  order  to 
avail  himself  of  it  he  must  stop  the  goods 
before  they  get  into  the  aftual  possession 
of  the  vendee.  Cut  iu  this  case  there  is 
the  strongest  evidence  of  the  consignee's 
taking  actual  possession  of  the  goods  of 
his  assignee  putting  his  mark   on  them. 


It  was  said  by  the  plaintiff's  counsel  that 
the  carrier  would  have  been  liable  in  an 
action  by  the  vendor:  but  he  would  not 
have  been  liable  in  thecharacterof  carrier, 
for  the  goods  had  got  to  the  end  of  their 
destined  journey;  but  he  would  have  been 
liable  only  as  a  warehouse-kee[)er,  in  re- 
spect of  tne  recompence  which  he  was  to 
receive  for  warehouse-room.  But  the  in- 
stant the  pro  visional  assignee  put  his  mark 
on  the  goods,  the  warehouse-man  became 
the  agent  or  servant  to  the  bankrupt. 

GROSE,  J.— The  general  rule  is  perfectly 
clear  that  the  consignor  may  seize  the 
goods  in  transitu,  in  ease  of  the  insol- 
vency of  the  consignee,  before  they  actually 
reach  him.  The  question  therefore  here  is 
whether,  on  the  facts  of  this  case,  the 
goods  were  or  were  not  in  transitu  when 
tlie  plaintiffs  wrote  to  countermand  the 
delivery  of  them.  Now  It  is  stated  as  a 
fact  that  before  this  letter  arrived  the  pro- 
visional assignee  had  put  his  mark  upon 
the  cask  ;  and  this  ilistinguishes  it  from 
the  cases  cited.  When  tlie  goods  were 
marked,  they  were  delivered  to  the  con- 
signee as  far  as  the  circumstances  of  the 
case  would  permit;  the  assignee  could  not 
then  take  them  away,  because  they  were 
at  this  time  under  an  attachment.  After 
the  mark  was  put  on  them,  they  were  no 
longer  in  transitu;  and  consequently  the 
plaintiff's  right  to  seize  them  was  devested. 

Postea  to  the  defendants. 
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EMPIRE  STATE  TYPE  FOUNDING  CO.  v. 
GRANT,    Sheriff. 

(21  N.  E.  Rep.  49,  114  N.  Y.  40.) 

Court  of  Appeals  of  New  York,  Second  Divi- 
sion.   March  26,  1889. 

Appeal  from  supreme  court,  general  term, 
First  department. 

Action  by  the  Empire  State  Type  Foundry 
Company  against  Hugh  J.  Grant,  sheriff  of 
the  city  and  county  of  New  York.  Judg- 
ment was  given  for  defendant,  and  plaintiff 
appeals. 

George  W.  Stephens,  for  appellant.  Cock- 
ran  &  Clark,  for  respondent. 

Pakkee,  J.  In  March,  1886,  tlie  plaintiff, 
by  its  president,  agreed  to  sell  to  one  Guy 
Tremelling  two  printing-presses,  with  the 
necessary  sliafting,  together  with  a  quantity 
of  type  and  other  printers'  supplies,  for  the 
sum  of  $1,100.95,  payment  to  be  made  as  fol- 
lows: $500  to  be  paid  in  cash,  and  a  chattel 
mortgage,  embracing  all  the  property  sold,  to 
be  given  by  Tremelling  for  the  balance.  The 
plaintiff  at  once  commenced  to  put  up  the 
shafting,  set  the  presses,  and  deliver  the  type 
and  other  materials.  When  tlie  worlc  was 
about  half  done  the  clerk  of  the  plainiiff  was 
sent  to  Tremelling  to  collect  the  cash  agreed 
to  be  paid.  Tremelling  paid  $250,  and  the 
plaintiff  went  on  with  the  work  of  putting 
the  presses  in  working  order,  transferring  the 
type  and  other  materials,  in  which  work  the 
plaintiff  was  engaged  between  15  and  16  days. 
Immediately  after  the  materials  had  been  put 
in  and  work  completed,  the  president  of  the 
plaintiff  went  to  the  office  of  Tremelling  to 
receive  the  payment  agreed  upon,  and  there 
learned  that  Tremelling  had  absconded.  On 
the  same  day,  or  the  day  following,  the  de- 
fendant, as  sheriff  of  the  city  and  county  of 
New  York,  under  and  by  virtue  of  a  warrant 
of  attachment  regularly  issued  against  the 
property  of  Tremelling,  levied  upon  the  ef- 
fects in  question.  The  plaintiff  thereupon 
commenced  this  action  to  recover  possession 
of  the  property.  At  the  close  of  the  plain- 
tiff's case,  the  defendant  moved  the  court  to 
direct  a  verdict  for  the  defendant.  The  plain- 
tiff asked  that  the  case  be  submitted  to  the 
jury.  The  court  denied  the  plaintiff's  re- 
quest, and  directed  a  verdict  for  the  defend- 
ant, the  plaintiff  duly  excepting.  We  think 
that  the  facts  proven  did  not  warrant  the 
trial  court  in  holding  as  a  matter  of  law  that 
the  title  to  the  property  had  passed  from  plain- 
tiff to  Tremelling,  and  therefore  the  disposi- 
tion made  of  the  case  was  error.  It  is  too 
well  settled  to  require  the  citation  of  author- 
ity, that,  where  a  sale  of  personal  property  is 
made  upon  condition  that  the  stipulated  price 
shall  be  paid  upon  delivery,  title  does  not  pass 
until  payment  njade,  unless  the  vendor  waive 
the  condition.  Under  such  a  contract,  deliv- 
ery and  payment  are  simultaneous  or  concur- 
rent acts  by  the  seller  and  buyer,  and  although 
the  articles  may  have  been  actually  delivered 
into  the  possession  of  the  vendee,  the  delivery 


is  held  to  be  conditional,  and  not  absolute, 
provided  the  vendor  has  not,  by  subsequent 
act,  waived  the  condition  of  payment.  If, 
then,  the  agreement  between  the  plaintiff  and 
Tremelling  had  provided  in  express  terms 
that  payment  be  made  on  delivery,  (no  proof 
having  been  offered  tending  to  show  a  sub- 
sequent waiver  of  such  condition,)  it  would 
have  been  the  duty  of  the  court  to  hold  as  a 
matter  of  law  that  the  title  to  the  chattels  still 
remained  in  the  plaintiff. 

The  agreement,  however,  did  not  provide 
in  express  terms  that  payment  should  be 
made  on  delivery.  Neither  did  it  provide  that 
payment  and  delivery  should  not  be  concur- 
rent. The  rule  in  such  case  is  that  the  in- 
tent of  the  parties  must  control.  If  it  can 
be  inferred  from  the  acts  of  the  parties  and 
the  circumstances  surrounding  the  transac- 
tion that  it  was  the  intent  that  delivery  and 
payment  should  be  concurrent  acts,  the  title 
will  be  deemed  to  have  remained  in  the  vendor 
until  the  condition  of  payment  is  complied 
with.  1  Benj.  Siiles,  (Amer.  Ed.)  g  .330,  and 
notes;  Leven  v.  Smith,  1  Denio,  571;  Ham- 
mett  V.  Linneman,  48  N.  Y.  399;  Smith  v. 
Lynes,  5  N.  Y.  41;  Parker  v.  Baxter,  86  N. 
Y.  586;  Russell  v.  Minor,  22  Wend.  659. 
The  question  of  intent  is  one  of  fact,  not  of 
law.  It  is  for  the  jury,  not  the  court,  to  pass 
upon.  Hall  v.  Stevens,  40  Hun,  578;  Ham- 
mett  V.  Linneman,  48  N.  Y.  399.  It  appears 
that  the  defendant  stipulated  to  pay  for  the 
materials  sold,  $500  in  cash,  and  give  a  chat- 
tel mortgage  on  all  of  the  property  for  the 
balance;  that  while  the  materials  were  being 
delivered  the  plaintiff  demanded  and  received 
$250  on  account  of  the  cash  payment;  that, 
immediately  after  the  plaintiff  had  performed 
his  part  of  the  contract,  its  president  went 
to  Tremelling's  office  to  receive  payment,  and 
found  that  he  had  absconded,  and  that  the 
next  day  the  plaintiff's  president  asserted  to 
the  attaching  creditor  that  he  had  not  parted 
with  the  possession  of  the  goods.  These 
facts,  together  with  all  the  circumstances 
surrounding  the  transaction,  under  the  au- 
thorities cited,  should  have  been  submitted 
to  the  jury  under  proper  instructions,  to  en- 
able them  to  determine  whether  the  title 
passed  to  Tremelling  or  remained  in  the  plain- 
tiff. 

It  is  suggested  in  one  of  the  opinions  of 
the  court  below  that  Tremelling  had  acquired 
an  interest  to  the  extent  of  $250  in  the  prop- 
erty which  was  subject  to  sale  under  the  at- 
tachment. We  do  not  concur  in  that  view. 
If  it  be  determined  that  the  title  to  the  prop- 
erty remains  in  the  plaintiff,  the  case  falls 
within  the  established  rule  that  where  a 
vendor  of  chattels,  when  the  period  of  per- 
formance arrives,  is  ready  and  offers  to  per- 
form on  his  part,  and  the  purchaser  neglects 
and  refuses  to  perform  for  any  reason,  he 
cannot  recover  back  the  partial  payments  he 
has  made.  Monroe  v.  Reynolds,  47  Barb. 
574;  Humeston  v.  Cherry,  23  Hun,  141.  The 
judgment  of  the  general  term  and  of  the  cir- 
cuit should  be  reversed,  and  a  new  trial  or- 
dered; costs  to  abide  the  event.     All  concur. 
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FAIRBANK  CANNING  CO.  v.  METZGER  et  al. 

(23  N.  E.  Rep.  3~3,  118  N.  Y.  260.) 

Court  of  Appeals  of  New  York,  Second  Division. 
Jan.  li,  1890. 

Appeal  from  judgment  of  the  general 
tenri  o(  the  supreme  court  In  the  fourth 
judicial  department,  entered  upon  an  ordei' 
made  January  1],  1KS7,  which  affirmed  a 
judgment  infavor  of  plaintiff  entered  upon 
the  report  of  a  referee. 

This  action  was  Brought  to  recover  the 
contract  price  of  a  car-load  of  dressed  beef. 
The  answer  averred,  by  way  of  counter- 
claim, a  warranty  that  the  meat  s'lonld  be 
clean,  well  dressed,  and  in  first-class  con- 
dition, not  heated  before  being  killed,  and 
a  breach  thereof  by  reason  of  which  de- 
fendant sustained  damage. 

Thefollowingfacts  appeared :  Theplain- 
tift  is  a  corporation  engaged  in  buying  and 
slaughtering-  cattle,  "and  selling '~  fresh 
dressed  beef,  in  Chicago.  The  defendants 
are  copartners,  engaged  in  wholesaling 
and  retailing  meat.  In  February,  1883,  the 
plaintiff,  by  letter,  solicited  the  defendants 
to  pxirehase  from  it  what  dressed  beef  they 
required.  It  resulted  in  a  contract,  made 
entirely  by  correspondence,  for  meat  to  be 
wholesaled  from  the  car  by  defendants' 
agent,  from  Dunkirk  to  Elmira,  the  portion 
remaining  unsold  when  the  car  should 
reach  Elmira  to  be  retailed  by  the  defend- 
ants. The  defendants  ordered,  at  different 
times,  four  car-loads  of  fresh  beef,  and  pur- 
suant to  their  agreement,  on  receipt  of  the 
bill  for  the  second  and  third  car-loads,  and 
before  the  arrival  of  the  goods,  paid  the 
plaintiff  therefor  by  a  draft  on  New  York. 
The  referee  found  as  facts  that  the  riUiin- 
tiff  was  to  deliver  the  beef  on  board  the 
cars  at  Chicago,  which  was  a  delivery  to 
the  defendants,  and  the  same  then  and 
there  became  the  property  of  the  defend- 
ants; that  by  theagreementmadebetween 
the  parties  the  plaintiff  represented  and 
agreed  to  furnish  the  defendants  beef  that 
had  not  been  heated  before  being  killed ; 
that  should  be  thoroughly  chilled  before 
being  loaded  on  the  cars;  that  it  should 
be  in  first-class  condition  in  every  respect, 
and  merchantable;  that  a  portion  of  the 
meat  furnished,  including  all  of  the  fourth 
car-load,  had  been  heated  before  being 
killed,  and  was  not  in  fir.st-class  condition 
or  merchantable  when  shipped  at  Chicago; 
that  as  to  the  fourth  car-load  the  "defend- 
ants did  all  they  could  to  dispose  of  it,  and 
save  what  they  could  from  it,  after  the 
car  had  been  opened  several  times  on  differ- 
ent days  between  Dunkirk  and  Elmira; 
and,  finding  they  could  not  use  it,  they 
shipped  back  to  the  plaintiff  12,991  pounds, 
and  notified  plaintiff  by  wire  of  the  same, 
and  plaintiff  immediately  wired  back  that 
they  would  not  receive  it,  Avhereupon  the 
defendants  ordered  the  same  back  to  El- 
mira." The  referee  found,  as  a  matter  of 
law,  that  there  was  no  warranty,  and  di- 
rected a  juflgment  to  be  entered  in  favor  of 
the  plaintiff  for  thscontract  price.  Further 
facts  appear  in  the  opinion. 

Gabriel L.  timith,  for  appellant.  Henry 
S.  Redtiekl,  for  respondent. 


Parker,  J.,  (after  stating  the  facts  as 
above.)  In  the  absence  of  a  warranty  as 
to  quality  and  a  breach,  the  defendant's 
claim  for  damages  could  not  have  sur- 
vived the  use  of  the  proijerty ;  for  in  such 
case  vendees  are  bound  to  rescind  the  con- 
tract, and  return,  or  offer  to  return,  the 
goods.  If  they  omit  to  do  so,  they  will  be 
conclusively  presumed  to  have  acquiesced 
in  their  quality.  Iron  Co.  v.  Pope,  108  N. 
Y.  232,  15  N.  E.  Rep.  335.  Therefore,  If  the 
referee  was  right  in  holding  that  there  was 
no  warranty  as  to  quality,  collateral  to 
the  contract  of  sale,  we  need  not  inquire 
further,  as  the  judgment  must  be  affirmed. 
The  referee  has  found  the  facts,  and  this 
court  may  properly  review  his  legal  con- 
clusion as  to  whether  they  amounted  to  a 
warranty.  "A  warranty  is  an  express  or 
implied  statement  of  something  which 
a  party  undertakes  shall  be  a  part  of  a 
contract,  and,  though  part  of  the  con- 
tract, collateral  to  the  expressed  object 
of  it."  2Schouler,  Pers.  Prop.  (2d  Ed.)  § 
321.  All  contracts  of  sale  with  warranty, 
therefore,  must  contain  two  independent 
stipulations :  First,  an  agreement  for  the 
transfer  of  title  and  possession  from  the 
vendor  to  the  vendee;  second,  a  further 
agreement  that  the  subject  of  the  sale  has 
certain  qualities  and  conditions.  It  is  not 
necessary  that  in  the  collateral  agreement 
theword  "  warranty"  should  beused.  No 
particular  phraseology  is  requisite  to  con- 
stitute a  warranty.  "  It  must  be  a  repre- 
sentation which  the  vendee  relies  on,  and 
which  is  understood  by  the  parties  as  an 
absolute  assertion,  and  not  the  expression 
of  an  opinion."  Society  v.  Lawrence,  4 
Cow.  440.  It  is  nox  necessary  that  the 
vendor  should  have  intended  the  represen- 
tation to  constitute  a  warranty.  If  the 
Aviiting  contains  that  which  amounts  to  a 
warranty,  the  vendor  will  not  be  permit- 
ted to  say  that  he  did  not  intend  ^vhat  his 
language  clearly  and  explicitly  declares. 
Hawkins  v.  Pemberton,  51  N.  Y.  198.  In 
that  case  the  defendants  purchased  at  auc- 
tion an  article,  relying  upon  the  represen- 
tation of  the  auctioneer  that  It  was  "  blue 
vitriol."  It  was  in  fact  "Salzburger  vit- 
riol," an  article  much  less  valuable.  In  an 
action  brought  against  the  purchaser,  the 
trial  court  directed  a  verdict  for  tlie  plain- 
tiff. This  was  held  to  be  error,  because  the 
representation  at  the  sale  amounted  to  a 
warranty.  Judge  Eari^,  in  delivering  the 
opinion  of  the  court,  after  collating  and 
discussing  the  authorities  upon  the  sub- 
ject of  warranty,  said  :  "  Tlie  more  recent 
cases  hold  that  a  positive  affirmation,  un- 
derstood and  relied  upon  as  such  by  the 
vendee,  is  an  exp'ress  warranty."  In  Kent 
V.  Friedman,  17  Wkly.  Dig.  481,  Judge 
Learned  in  his  opinion  says :  "  There  can 
be  no  difference  between  an  executory  coni 
tract  to  sell  and  deliver  goods  of  such  and 
such  a  quality  and  an  executory  contract 
to  sell  and  deliver  goods  which  the  vendor 
warrants  to  be  of  such  and  such  a  quality. 
The  former  is  as  much  a  warranty  as  the  lat- 
ter." The  court  of  apjieals  subsequently 
affirmed  the  judgment  of  thegeneral  term, 
flOl  N.  Y.  G16,  3  N.  E.  Rep.  905.)  In  White 
V.  Miller,  71  N.  Y.  118,  frequently  referred 
to  as  the"  Bristol  Cabbage  Seed  Case,"  the 
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court  say :  "  Tho  case  of  Hawkins  v.  Pem- 
bcrton,  51  N.  Y.  19S,  adopts,  as  the  law  in 
tliis  state,  ttie  doctrine  upon  tliis  subject 
now  prevailing  elsewhere,  that  a  sale  of 
a  chattel  by  a  particular  description  is  a 
warranty  that  the  article  sold  is  of  a  kind 
specified/'  So,  too,  a  sale  by  sample  im- 
ports a  warranty  that  the  quality  of  the 
goods  shall  beequal  in  e^cry  respec.jt  to  tlie 
sample.  Brigg  v.  Hilton,  yiJ  N.  Y.  517,  3 
N.  E.  Kep.  51,  and  cases   cited. 

Now, in  the  casebeforeus,  thedefendants 
undertook  to  purchase  of  theplaintift  fresh 
dressed  beef,  to  be  wholesaled  In  part,  and 
the  residue  retailed  to  their  customers. 
They  endeavored  to  procure  good  beef. 
Not  only  did  they  contract  for  beef  that 
was  clean,  well  di-essed,  in  first-class  con- 
dition in  every  respect,  and  merchantable, 
and  that  was  thoroughly  chilled  before  be- 
ing loaded  on  the  cars,  but,  further,  that 
they  should  not  be  given  beef  that  had 
been  heated  before  being  killed.  When, 
therefore,  the  plaintiff  placed  in  a  suitable 
car  beef  well  dressed  and  clean,  and  of  the 
general  description  given  in  defendants' 
order,  it  had  made  a  delivery  of  the  mer- 
chandise sold,  and, by  the  terms  of  the  con- 
tract, was  entitled  to  be  paid  as  soon  as 
the  bill  should  reach  defendants,  and  be- 
fore the  arrival  of  the  beef  made  an  exam- 
ination by  defendants  possible.  Cut  there 
was  another  collateral  engagement,  and 
yet  forming  a  part  of  the  contract,  which 
the  plaintiff  had  not  performed, — an  en- 
gagement of  much  consequence  to  the  de- 
fenilauts  and  their  customers,  because  it 
affected  the  quality  of  the  meat.  I'liuu  its 
performance  or  non-performance  depended 
wbetlier  it  should  be  wholcsiime  as  an  ar- 
ticle of  food.  It  was  of  such  a  character 
that  defendants  were  obliged  to  reiysolely 
upon  the  rejjresentation  of  the  plaintiff  in 
respect  thereto.  The  plaintiff  oritsagi.-iits 
selected  from  their  stock  the  cattle  to  be 
slaughtercil.  No  one  else  knew,  or  could 
know,  whether  they  were  heated  and  fever- 
ish. In.^pection  immediately  after  placing 
the  beef  in  the  car  would  not  determine  it. 
That  collateral  en'^agement  consisted  of  a 
representation  and  agreemeiitthatplalntiff 
would  deliver  to  the  defendants  beef  from 
cattle  that  had  not  been  heated  before  be- 
ing slaughtered.  Such  representation  and 
agreement  amounted  to  an  express  war- 
ranty. The  referee  found,  as  a  fact,  "that 
the  meat  had  been  heated  before  being 
killed  ;"  therefore  there  was  a  breach  of  the 
warranty,  and  thedefendants  are  entitled 
to  recover  their  damages  by  w.-iy  of  coun- 
t'^r-claim,  unless  such  right  must  be  deemed 
to  have  lieen  subsequently  ^^  ;ii\-ed. 

It  is  not  necessary  for  the  disposition  of 
this  cnsc  to  decide,  and  therefore  it  is  not 
decided,  whether  a  warranty  is  implied, 
in  all  cases  of  a  sale  of  fresh  dressed  meat, 
by  the  party  shiughtering  the  animals, 
that  they  wei'e  not  hented  before  being 
killed;  and,  as  some  of  my  associates  are 
averse  to  any  expiession  whatever  upon 
that  (luestion  at  this  tiiue,  what  is  said 
must  be  regarded  as  an  individual  view, 
rather  than  th.Mt  of  the  court.  My  atten- 
tion has  not  been  called  to  a  decision  in 
this  state  covering  that  precise  question. 
It  was  determined  in  Divine  v.  McCormick, 


50  Barb.  116,  that,  in  the  sale  of  a  heifer  for 
immediate  consumption,  a  warranty  that 
she  is  not  diseased  and  unfit  for  food  is 
implied.  That  decision  is  well  fotmded  in 
principle,  and  is  in  accordance  with  a  sound 
public  policy,  which  demands  that  tl:e 
docti-ine  of'cave^it  emptor  shall  be  still 
further  encroached  upon,  rather  than  that 
the  public  health  shall  be  endangered.  I 
see  no  reason  for  api)lying  the  rule  to  one 
who  slaughters  and  sells  to  his  customers 
for  immediate  consumption,  and  deny- 
ing its  application  to  one  who  slaughters 
and  sells  to  another  to  be  retailed  by  him. 
In  each  case,  it  is  fresh  meat  intended  for 
immediate  consumption. 

The  rule  la  well  settled,  by  the  courts  of 
last  resort  in  many  of  the  states,  that  a 
vendor  of  an  article,  manufactured  by  him 
for  a  ])articularpurpose,impliedly  warrants 
it  against  all  such  defects  as  arise  from  his 
unskillfulness  either  in  selecting  the  mate- 
rials, or  in  putting  them  together  and 
ailapting  them  to  the  required  purpose. 
See  cases  cited  in  IS  Abi.  Law  J.  3-'4.  One 
who  prepares  meat  for  the  wholesale 
market  may  be  said  to  come  within  that 
rule;  because  he  purchases  the  cattle,  de- 
termines whether  they  are  healthy  and  in 
pi'oper  condition  for  food,  and  upon  his 
skill  in  dressing  and  preparing  the  meatfor 
transportation  a  long  distance  its  quality 
and  condition,  as  an  article  of  diet  for  the 
consumer,  largely  depends.  In  two  of  the 
states  at  least,  it  is  held  that,  wiiere  per- 
ishable goods  are  sold  to  be  shipi)cd  to 
a  distant  market,  a  warranty  is  implied 
that  they  are  i)roperly  packed  and  fit  for 
shipment,  but  not  that  they  will  continue 
sound  for  any  particular  or  definite  period. 
Mann  v.  Everston,  :!-  Ind.  :;5J;  Leopold  v. 
Van  Kirk,  27  Wis.  152. 

The  respondent  insists  that  the  act  of  de- 
fendants' agent  in  selling  some  60  quarters 
of  b(;ef, before thecarreached  Elmira,  when 
the  defendants,  after  making  a  personal 
examination,  immediately  shipped  that 
which  remained  unsold  to  the  plaintiff,  con- 
stituted a  waiver  of  their  claim  for  dam- 
ages. It  is  undoubtedly  the  rule  that  in 
ca.ses  of  executory  contracts,  for  the  sale 
and  delivery  of  personal  property, if  thear- 
ticle  furnished  fails  to  conform  to  the  agree- 
ment, the  ve;idee's  right  to  recover  d8,m- 
ages  does  not  survi\e  an  acceptance  of  the 
property,  after  opportunity  to  ascertain 
the  defect,  unless  notice  has  been  given  to 
the  vendor,  or  the  vendee  offers  to  return 
the  pro])ertv.  Reed  v.  Kandall,  29  N.  Y. 
:!5S;  Beck  v.  Sheldon,  48  N.  Y.  365;  Iron  Co. 
V.  Pope,  10S  N.  Y.  2:32,  15  N.  E.  Kep.  3.35. 
But,  when  tliere  is  an  exiu-ess  warranty, it 
is  unimportant  whether  thesale  be  regard- 
ed as  executory  or  in /)iveAf/j(J,foritisno\v 
well  settled  that  the  same  rights  and  rem- 
edies attach  to  an  express  warranty  in  an 
executorv  as  in  a  present  sale.  Day  v. 
Pool,  52  N.  Y.  416;  Parks  v.  Axe  Co.,  54  N. 
Y.  .5S(i:  Dounce  v.  Dow,  .57  N.  Y.  16;  Brigg 
V.  Hilton,  01)  N.  Y.  .517,  3  N.  E.  Rep.  51.  In 
such  cases,  the  right  to  recover  damages 
for  the  breach  of  the  warranty  stirvives  an 
accei>tance,the  vendee  beingunder  no  obli- 
gation to  return  the  goods.  Indeed,  his 
right  to  return  them, upon  discovery  of  the 
i"-eac1i.  is  questioned  iu  Day  v.  Pool,  su- 
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pra.  And  Judge  Danfoetii  in  Brigg  v. 
Hilton,  supra,  after  a  carelul  review  of  the 
leading  authorities  upon  the  question, 
states  the  rule  as  follows:  "  Where thereia 
an  express  warranty,  it  is,  if  untrue,  at 
once  broken,  and  the  vendor  becomes  lia- 


ble in  damages,  but  the  purchaser  cannot, 
for  that  reason,  either  refuse  to  accept  the 
goods  or  return  them."  It  follows,  from 
the  views  expressed,  that  the  judgment 
should  be  reversed.  All  concur,  except 
FoLLETT,  0.  J.,  not  sitting. 


FARLEY  V.  LINCOLIS'. 
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FARLEY  et  al.  v.  LINCOLN. 

(51  N.  H.  577.) 

Supreme   Judicial   Court   of    New    Hampshire. 
Merrimack.    June,  1872. 

Replevin  by  Farley,  Amsden  &  Co.,  iiier- 
chants  of  Boston,  to  recover  certain  goods 
in  the  posKeselon  of  Jolin  G.  Lincoln. 
Plaintiffs  claimed  that  the  goods  were 
fraudulently  purchased  of  them  on  April 
IS,  1870,  by  one  A.  B.  Sanborn,  a  mer- 
chant in  Suncook,  N.  H.,  on  a  credit  of  30 
days,  and  that  on  account  of  such  fraud 
they  were  entitled  to  reclaim  the  goods 
and  declare  the  transaction  void.  On 
April  27,  1870,  Sanborn  made  an  assign- 
ment under  the  insolvent  act  to  defend- 
ant, who,  together  with  Sanborn,  on  de- 
mand, refused  to  deliver  the  goods. 

Tappan  &  Mugridge,  for  plaintiffs. 
Marshall  &  Chase,  for  defendant. 

LADD,  J.  Supposing  the  facts  to  be  as 
claimed  by  the  plaintiffs,  we  think  they 
miglit  maintain  trespass  or  replevin 
against  Sanborn  for  tlie  goods,  notwith- 
standing he  came  to  the  possession  of 
them  in  the  first  place  bj'  means  of  a  fraud- 
ulent sale.  And  this  stands  well  enough, 
upon  the  ground  tliat  there  never  wasany 
real  contract  of  sale  between  the  parties 
by  which  the  plaintiffs  were  bound.  San- 
born acquired  no  rights  in  the  property 
by  the  form  of  a  sale  which  was  gone 
through  with,  and  hence  his  first  as  well 
as  every  subsequent  act  of  dominion  over 
it  amounted  to  a  trespass,  if  tVie  defendant 
elected  so  to  treat  it. 

No  serious  question  is  made  by  the  de- 
fendant's counsel  but  this  would  be  po; 
and  it  is  admitted  further,  that,  upon  a 
demand  and  refusal,  the  plaintiffs  might 
maintain  trover  or  detinne  for  the  goods 
against  this  defendant.  But  it  is  insisted 
that. inasmuch  as  it  does  not  appear  that 
the  defendant  was  a  party  to  Sanborn's 
fraud,  or  had  knowledge,  of  it,  his  taking 
by  assignment  from  Sanborn  cannot  be 
regarded  as  wrongful,  although  Sanborn 
had  no  title,  and  therefore  that  the  pres- 
ent action  will  not  lie  against  him.  This 
is  the  important  question  in  the  case,  and 
if  it  were  to  be  decided  upon  authority 
alone,  it  would  undoubtedly  present  con- 
siderable difficulties.  See  Barrett  v.  War- 
ren, 3  Hill,  8.50,  and  Stanley  v.  Gaylord,  1 
Cush.  536.  In  these  two  cases  the  author- 
ities on  both  .'fides  of  the  question  are  col- 
lected, and  the  whole  subject  very  ably 
discussed.  The  New  York  c(jurt  came  out 
one  way,  holding  that  trespass  would  not 
lie  against  a  person  who  comes  to  the 
possession  of  goods  by  delivery,  and  with 
out  fault  on  his  part,  e.  g.,  an  innocent 
bailee  of  the  wrongdoer,  Cowen,  J.,  dis- 
senting; while  the  Massachusetts  court 
held  exactly  the  contrary,  Wilde,  J.,  dis- 
senting. 

To  maintain  trespass  or  replevin,  there 
must  be  a  wrongful  taking;  and  the  iiues- 
tion  is,  whether  the  taking  by  the  defend- 
ant here  was  wrongful  in  a  legal  sense, 
as  against  the  plaintiffs.  At  the  time  of 
the  assignment  the  plaintiffs  were  the  ab- 
solute general  owners,  and    were  entitled 


to  the  immediate  possession  of  the  goods. 
The  assignment  passed  no  title,  and  con- 
ferred no  right  upon  the  defendant  in  re- 
spect to  the  goods  as  against  the  plain- 
tiffs, for  the  obvious  reason  tliat  Sanborn 
had  no  right  or  title  in  them  as  against 
the  plaintiffs  which  he  could  confer  upon 
any  body.  This  being  so,  the  first  act  of 
possession  exercised  by  the  defendant  over 
them  was  inconsistent  with  and  in  deroga- 
tion of  the  plain  tiff's  right.  Absoluteown- 
ership  draws  possession  after  it.  If,  then, 
the  defendant's  act  in  taking  the  posses- 
sion was  an  interference  with  the  plain- 
tiffs' right  of  actual  possession  growing 
out  of  theirownership.it  was  in  legaleffect 
a  disturbance  of  their  constructive  posses- 
sion. 

The  defendant's  act  in  assuming  domin- 
ion over  the  property  was  none  the  less 
an  invasion  of  the  plaintiffs'  right,  and 
none  the  less  a  trespass,  because  he  did  not 
intend  a  wrong,  or  know^  that  he  was 
committing  one.  An  encroachment  upoo 
a  legal  right  must  constitute  a  legal 
wrong;  and  it  is  familiar  law,  that  inten- 
tion is  of  no  account  in  a  civil  action 
brought  by  one  man  to  recover  damage 
for  a  wrongful  interference  with  his  prop- 
erty bj'  another.  The  law  gives  the  plain- 
tiff compensation  for  the  injury  he  has  sus- 
tained, whether  the  defendant  intended 
snch  injury  or  not.  Indeed,  a  large  pro- 
portion of  trespasses,  especially  to  land, 
are  doubtless  committed  through  inad- 
vertence or  mistake,  without  wrongful  in- 
tent, and  without  knowledge  on  the  part 
of  the  wrong  doer  that  he  has  over- 
stepped his  right. 

How  does  this  case  differ  in  principle 
from  that  of  a  person  who,  under  a  mis- 
take as  to  the  location  of  the  boundaries 
of  his  land,  encloses  a  piece  of  adjoining 
land  of  which  the  real  owner  has  never 
had  actual  possession,  and  cultivates  it  in 
the  mistaken  belief  that  it  is  his  own? 
One  act  is  undoubtedly  as  free  from  the 
taint  of  moral  wrong  as  tlie  other.  In 
both  alike  there  is  only  a  disturbance  of 
a  possession  purely  constructive.  The  on- 
ly distinction  is,  that  in  one  case  the  sub- 
ject is  land  while  in  the  other  it  is  a  chat- 
tel;  and  I  do  not  see  that  this  makes  any 
mure  difference  than  if  the  proi)erty  inter- 
fered with  were  in  one  case  a  cow,  while 
in  the  other  it  was  a  horse. 

In  Stanley  v.  Oaylord,  before  cited,  the 
case  of  Hyde  v.  Noble,  13  N.  H.  494,isquot- 
ed  as  an  authority  fully  sustaining  the 
doctrine  there  laid  down.  Hyde  v.  Noble 
was  trover  by  the  owner  of  a  cargo  of 
luuiber  against  Noble  and  another,  who 
had  bought  and  taken  the  delivery  of  a 
portion  of  it  from  the  plaintiff's  bailee 
while  transporting  it  under  a  contract 
from  Hallowell  and  Gardiner  in  Maine  to 
Weymouth  in  Massachusetts.  In  deliver- 
ing the  opinion  of  the  court,  Parker,  C.  J., 
says,— "The  purchase  by  the  defendants, 
taking  possession  as  they  appear  to  have 
done,  and  holding  it  as  their  own  proper- 
ty, was  a  conversion.  They  received  the 
possession  from  one  who  had  no  author- 
ity to  deliver  it  to  them,  nnder  a  sale 
which  purported  to  vest  the  property  in 
them  ;  and  they,  by  the  purchase,  under- 
took to   control  it  as  their  own  property. 
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This  was  an  assumptioD  of  power  over  it, 
inconsistent  with  the  rights  of  the  plain- 
tiff. Purchasing  the  property  from  one 
who  liaU  no  right  to  sell,  and  holding  it 
to  their  own  use,  is  a  direct  act  of  conver- 
sion, without  any  demand  and  refusal: 
their  possession  was  unlawful  in  its  incep- 
tion, by  reason  of  the  want  of  authority 
in  Kenniston  to  make  the  transfer.  It 
is  only  where  a  party  obtains  the  posses- 
sion lawfully,  that  it  is  necessary  to  show 
a  demand  and  refusal."  The  same  thing 
in  substance  has  been  said  in  several  other 
cases  in  this  state.  Doty  v.  Hawkins,  6 
N.  H.247;  Lovejoy  v.  Jones,  BO  N.  H.,  at 
p.  1()9;  Cooperv.  Newman, 4oN.  H. 33a,  and 
authorities  cited. 

The  facts  stated  in  Hyde  v.  Noble  show 
thatthere  was  a  demand  and  refusal  before 
the  commencement  of  the  suit;  but  that 
case  has  been  constantly  referred  to,  as  well 
in  this  state  as  in  otiier  jurisdictions,  to  the 
point  broadly  laid  down  in  the  opinion  of 
Chief  Justice  Parker,  that  trover  without  a 
demand  lies  in  favor  of  the  owner  of  a  chat- 
tel against  one  who  has  come  to  the  pos- 
session of  it  by  purchase  from  one  having 
no  right  to  sell;  and  it  would  doubtless 
he  a  surprise  to  the  profession  to  learn 
that  such  is  not  the  la  w  here.  We  thinlc 
it  is  the  law,  and  that  it  rests  upon  rea- 
sons quite  satisfactory  and  sound.  Par- 
sons V.  Webb,  8  Greenl.  3S;  Galvin  v. 
Bacon,  2  Fairf.  30;  Stanley  v.  Gaylord,  1 
Gush.  536; — and  see  the  able  and  instruct- 
ive dissenting  opinion  of  Gowen,  J.,  in 
Barrett  v.  Warren,  3  Hill,  at  p.  S'll.  But 
it  is  very  obvious  that  there  was  no  con- 
version in  the  case  of  Hyde  v.  Noble,  un- 
less the  original  taking  was  a  conversion  ; 
and  that  taking  was  not  a  conversion  un- 
less it  was  wrongful.  If,  therefore,  it  was 
not  wrongful,  a  demand  and  refusal  would 
have  been  necessary  before  trover  could 
be  maintained.  But  "whenever  the  tak- 
ing of  goods  is  wrongful,  trespass,  replev- 
in, and  trover  without  a  demand  are  con- 
current remedies  for  the  owner,  if  he  has 
the  right  of  immediate  possession.  "  Met- 
calf,  J.,  in  Stanley  v.  Gaylord,  at  p.  64(i, 
citing  Wilkinson  on  Replevin,  2;  Pangburn 
V.  Patridge,  7  Johns.  143;  1   Chit.   PI.    176; 


Wilbrahara  v.  Snow,  2  Wms.  Saund.  47k, 
note.  That  being  so,  the  doctrine  of  Hyde 
V.  Noble  is  decisive  of  the  present  case;  for, 
according  to  that  case,  trover  without  a 
demand  would  lie  here,  and  therefore  the 
plaintlfis  might  bring  eitherof  the  conour- 
rent  remedies,  trespass  or  replevin,  at 
their  election. 

It  is  undoubtedly  settled  that, inasmuch 
as  a  fraudulent  sale  is  voidable  only,  the 
vendor  cannot  set  it  aside  to  the  injury  of 
third  persons  whohavemadeexpenditures 
under  it,  on  the  supposition  that  it  is 
binding.  And  so  a  purchaser  for  value, 
without  notice  from  the  fraudulent  ven- 
dee, will  acquire  a  good  title.  Grout  v. 
Hill,  4  Gray,  369;  Trull  v.  Bigelow,  16 
Mass.  406;  BufBngton  v.  Gerrish,  1.5  Mass. 
166;  White  V.  Garden,  10  C.  B.  919:  Root 
V.  French,  13  Wend.  570;  Mowrey  v.Walsh, 
8  Cow.  23S.  But  no  such  question  arises 
here.  The  defendant  was  not  a  purchaser, 
and  had  made  no  expenditures  under  the 
fraudulent  sale.  At  the  utmost,  his  rights 
in  respect  to  tlie  property  could  not  be 
larger  than  those  of  an  attacliing  or  judg- 
ment creditor.  And  the  cases  allare,  that 
such  creditor  acquires  no  title  that  will 
hold  against  the  true  owner,  the  vendor. 
Load  V.  Green,  15  M.  &  ^V.  216;  Bristol  v. 
Wilsmore.l  B.&  C.  514;  Van  Vleei  v.  Fleet, 
15  Johns.  147;  Mowrey  v.  Walsh,  S  Cow. 
2;W;  Root  V.  French,  13  Wend.  575;  Buf- 
tington  V.  Gerrish,  15  Mass.  156.  "An  as- 
signee takes  the  thing  assigned,  subject 
to  all  the  equit.y  to  which  theoriginal  par- 
ty was  subject.''  Ld.  Mansfield,  in  Pea- 
cock V.  Rhodes,  2  Dougl.  636. 

We  have  not  thought  it  necessary  to  go 
into  a  minute  and  extended  discussion  of 
the  question  raised  in  this  case.  The  au- 
thorities to  which  reference  has  been  made 
furnish  an  ample  and  exhaustive  review 
of  the  whole  subject,  and  all  the  authori- 
ties. From  a  careful  examination,  we  are 
brought  to  the  conclusion  that  the  taking 
by  the  defendant  was  in  the  eye  of  the  law 
wrongful,  and  a  disturbance  of  the  plain- 
tiffs' constructive  possession  ;  and,  there- 
fore, that,  upon  the  facts  claimed,  the  ac- 
tion may  be  maintained. 

Case  discharged. 
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FARMERS'  PHOSPHATE  CO.  v.  GILL. 

(16  Atl.  Rep.  214,  69  Md.  537.) 

■Court  of  Appeals  of  Maryland.    Dec.  14,  1888. 

Appeal  from  superior  court  of  Balti- 
more city. 

Action  of  trover  by  the  Farmers'  Phos- 
phate Company  against  Jolin  Gill,  as- 
signee of  Symington  Bros.  &  Co.  Judg- 
ment for  defendant,  and   plaintiff  appeals. 

Before  MILLER,  IRVING,  BRYAN,  and 
McSHERRY,  .TJ. 

Fielder  C.  SlingluEf,  for  appellant.  Wm. 
A.  Fisher  and  D.  K.  Este  Fisher,  for  ap- 
pellee. 

MILLER,  J.  On  the  4th  of  June,  1887, 
the  firm  of  Symington  Bros.  &  Co.,  of 
Baltimore,  manufacturers  of  fertilizers, 
made  an  assignment  of  all  their  property 
to  Mr.  John  Gill  for  the  benefit  of  their 
preditors;  and  the  question  in  this  case  is 
whether  a  cargo  of  South  Carolina  river 
stock  phosphate  passed  to  the  assignee 
under  this  assignment.  The  question  is 
raised  by  an  action  of  trover  brought  by 
the  Farmers'  Phosphate  Company,  the 
vendor  of  the  Symingtons,  against  Mr. 
Gill,  their  assignee,  for  the  conversion  of 
this  property.  The  facts  essential  to  be 
stated,  and  about  vehich  there  seems  to 
be  no  dispute,  are  as  follows:  The  con- 
tract of  sale,  made  in  Baltimore  on  the 
15th  of  February,  1887,  by  Mr.  Cottman, 
who  was  the  broker  for  both  vendor  and 
vendees,  is  in  these  terms:  "Sold  to  Mess. 
Symington  Bros.  &  Co.,  for  account  of 
Farmers'  Phosphate  Co.,  a  cargo  of  about 
five  (500)  hundred  tons  undried  river  rock 
phosphate,  delivered  along-side  buyer's 
vessel  at  Dale's  creek  at  f  4.50  per  ton 
2,240  lbs.;  for  delivery  latter  part  this 
month  or  1st  of  March,  1887.  Rock  guar- 
antied 60  per  cent,  bone  pbos.  of  lime  on 
dry  basis.  Should  rock  run  below  60  per 
eeiit.,  proportionate  allowance  to  be 
made.  Rock  to  be  weighed  here  as  landed, 
by  sworn  weigher,  at  seller's  expense. 
Payable  by  note  to  buyer's  order  at  four 
(4j  mouths  from  date  of  bill  of  lading, 
adding  interest,  or  cash  on  arrival  here. 
J.  H.  Cottman."  The  Symingtons  then, 
on  the  I2th  of  March,  1887,  chartered  a 
vessel  to  bring  this  cargo  from  Dale's 
K-reek,  Coosaw  river,  S.  C,  to  Baltimore, 
the  charterers  paying  freight,  etc.  The 
vessel  arrived  at  Dale's  creek  the  latter 
part  of  April,  and  completed  the  lading  of 
her  cargo  on  or  before  the  7th  of  May. 
On  this  last-mentioned  day  the  master 
made  out  a  bill  of  lading,  whereby  he  ac- 
knowledged the  receipt  of  the  cargo  from 
the  Farmers'  Phosphate  Company,  to  be 
delivered  at  Baltimore  "unto  Symington 
Brothers  and  Co.,  or  to  their  assigns." 
This  the  master  delivered  to  the  phos- 
phate company,  who  indorsed  it,  "  De- 
liver to  the  order  of  J.  H.  Cottman,"  (the 
broker  who  effected  the  sale,)  and  he  in- 
dorsed it  "Deliver  to  the  ordfvfof  Syming- 
ton Brothers  and  Co.."  and  deR^.ered  it  to 
them  on  the  14th  of  May,  one  we-sk  after 
its  date.  It  also  appears  that  the  Sym- 
ingtons insured  the  cargo  for  their  own 
benefit.  The  vessel  arrived  at  Baltimore 
on    the    24th   of    May,    and    immediately 


commenced  discharging  her  cargo  at  the 
wharf  of  the  Symingtons,  they  having 
paid  the  freight  thereon.  As  the  dis- 
charge proceeded  the  rock  was  weighed, 
and  there  was  also  an  analysis  of  it  made 
by  a  chemist,  which  showed  that  it  was 
above  the  standard  fixed  by  the  contract. 
The  discharge  was  completed  on  the  .list 
of  May,  and  on  the  same  day  Cottman 
made  and  sent  to  the  Symingtons  a  bill 
for  the  phosphate.  Not  receiving  any  re- 
ply for  several  days,  he  telephoned  them 
on  the  morning  of  the  day  on  which  they 
had  executed  their  assignment,  to  know 
whether  they  were  going  to  pay  for  the 
cargo  in  cash  or  by  note,  and  received  a 
reply  that  they  had  something  to  say  to 
him  on  the  subject.  He  immediately 
w^ent  to  their  office,  and  was  surprised  to 
learn  they  had  made  an  assignment.  He 
then  asked  them  to  give  him  their  note 
for  the  cargo,  but  they  declined  to  do  this, 
as  they  did  not  think  it  would  be  right 
for  them  to  do  so  after  they  had  assigned 
their  property  for  the  benefit  of  all  their 
creditors.  Subsequently,  on  the  9th  of 
June,  the  phosphate  company,  by  their 
counsel,  made  demand  on  Mr.  Gill,  the 
assignee,  for  the  property,  and  on  the  fol- 
lowing day  the  Symingtons  wrote  and 
mailed  a  letter  to  the  company,  inclosing 
their  note  fo;- the  cargo,  made  out  in  ac- 
cordance with  the  terms  of  the  contract 
of  sale;  but  the  company,  declining  to  re- 
ceive this  note,  returned  it  to  the  assignee, 
and  brought  this  action  of  trover. 

Upon  these  facts  the  question  is,  was 
the  title  to  this  property  vested  in  the 
Symingtons  when  they  executed  their 
assignment,  or  wasit  still  in  thephosphate 
company,  the  vendor?  The  question  is 
an  interesting  one,  and  has  been  exceed- 
ingly well  argued.  On  the  part  of  the  ap- 
pellant company  it  is  contended  that  by 
the  terras  of  the  contract  the  sale  is  con- 
ditional, and  that  no  title  vested  in  the 
buyers  because  the  condition  of  paying  by 
note  or  in  cash  had  not  been  complied 
with  or  waived.  On  theother  hand, coun- 
sel for  the  appellee  deny  that  such  is  the 
proper  construction  or  effect  of  the  con- 
tract, and  contend  that  the  title  passed 
bj'  delivery  of  the  cargo  on  board  the  buy- 
ers' vessel  at  Dale's  creek,  and,  if  not  by 
such  delivery  alone,  it  clearly  did  when 
accompanied  or  followed  by  insurance  for 
the  bu.vers'  benefit,  and  transmission  to 
them  "of  the  bill  of  lading.  We  think  the 
law  is  well  settled  that  where  a  buyer 
purchases  or  orders  a  specific  quantity  of 
goods  to  be  shipped  to  him  from  a  distant 
place,  and  the  seller  segregates  and  ap- 
propriates to  the  contract  the  specified 
quantity  by  delivering  them  to  a  vessel 
designated  by  the  buyer,  or,  in  the  ab- 
sence of  such  designation,  to  a  common 
carrier,  the  mere  fact  that  the  contract 
contains  a  stipulation  that  they  are  to  be 
paid  for  by  note  or  in  cash  on  arrival, 
does  not  prevent  the  title  from  passing, 
or  make  either  payment  or  arrival  a  con- 
dition precedent  thereto.  In  such  case  the 
goods  become  the  property  of  the  vendee, 
and  are  at  his  risk  from  the  time  they  are 
put  on  board  the  vessel.  Magruder  v. 
Gage,  33  Md.  344;  Appleman  v.  Michael,  43 
Md.   281;  Dutton  v.  Solomonson,  3  Bos.  & 
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P.  584;  Fragano  v.Long,4  Barn.  &  C.  219; 
Alexander  v.  Garrlner,  1  Biiig.  N.  C.  671. 
In  the  case  last  cited  there  was  a  Ktipu- 
lation  in  the  contract  that  the  goods  were 
to  be  paid  for  "by  a  bill  at  two  months 
f.-oni  the  date  of  landing."  The  iioods 
were  shipped  from  Sligo,  in  Ireland,  to 
London,  and  while  in  transit  were  lost 
or  damaged  by  shipwreck.  In  an  action 
by  the  vendor  against  the  vendee  for 
goods  bargained  and  sold,  this  term  of 
the  contract  was  relied  on  by  the  defend- 
ant;  but  Tindal,  C.  J.,  said  "  the  object  of 
that  stipulation  was  merely  to  fix  the  time 
of  payment,  and  not  to  make  the  landing 
a  condition  precedent,"  and  added  that 
for  that  point  it  is  enough  to  refer  to  the 
decision  in  Fragano  v.  Long.  In  this 
view  all  the  other  judges  concurred. 

If,  therefore,  there  was  no  other  stipu- 
lation in  the  contract,  the  case  would  be 
free  from  difficulty.  But  there  are  two 
other  clauses  introduced  for  the  purpose 
of  ascertaining  the  exact  amount  to  be 
paid  by  the  vendees.  The  first  stipulates 
that  the  cargo  shall  be  weighed  in  order 
to  find  out  the  nujnber  of  tons  to  be  paid 
for  at  the  stipulated  price,  and  the  sec- 
ond requires  its  quality  to  be  ascertained. 
As  to  the  latter  provision  it  must  be  no- 
ticed that  it  gives  the  vendees  no  right  to 
reject  the  rock  if  it  did  not  come  up  to  the 
prescribed  standard,  but  simply  secures 
to  them  a  proportionate  abatement  in 
the  price  it  it  fell  below  it.  What,  then, 
is  the  effect  of  these  stipulations  on  the 
transfer  (jf  title?  This  presents  the  only 
real  difficulty  in  the  case.  Where  the 
agreement  is  for  the  sale  of  goods,  and 
also  for  the  performance  of  other  things, 
it  becomes  important  to  ascertain  wheth- 
er the  performance  of  any  of  these  things 
is  meaiit  to  precede  the  vesting  of  title  or 
not.  This  is  a  qupstion  of  the  construc- 
tion of  the  agreenuiil,  and  it  may  often 
happen  that  the  parties  have  expressed 
their  intention  in  a  manner  that  leaves  no 
room  for  doubt.  AVhen,  however,  they 
have  nut  done  so  in  cNpiess  terms,  the  in- 
tention must  be  collected  from  the  whole 
agreement,  and  for  this  purpose  (as stated 
hy  Lord  Blackburn  in  the  recent  edition 
of  his  book  on  Sales)  the  ICnglish  courts 
have,  since  the  beginning  of  the  present 
century,  adopted  two  rules  of  construc- 
tion, both  derived  from  the  civil  law.  The 
first  is  that,  where  by  the  agreement  the 
vendor  is  to  do  anything  to  tlie  goods  for 
the  purpose  of  putting  them  into  that 
state  in  which  the  purchaser  is  to  be 
bound  to  accept  them,  or,  aw  it  is  some- 
times worded,  into  a  "deliverable"  state, 
the  performance  of  those  things  shall  (in 
the  absence  of  circumstances  indicating  a 
contrary  intention)  be  taken  to  be  a  con- 
dition precedent  to  the  vestingof theprop- 
erty.  The  second  is  that  where  anything 
remains  to  be  done  to  the  gcods  for  the 
]nir|jo«e  of  ascertaining  the  price,  as  by 
weighing,  measuring,  or  testing  the  goods 
where  the  price  is  to  depend  on  the  quan- 
tity or  quality  of  the  goods,  the  perform- 
ance of  these  things  also  shall  bo  a  condi- 
tion precedent  to  the  transfer  of  the  prop- 
erty, although  the  individual  goods  be  as- 
certained, and  they  are  in  a  state  in  which 
they   ought  to  be  accepted.    The  learned 


author  approves  the  first  rule,  but  sug- 
gests that  the  second  was  hastily  adopted 
from  the  civil  law,  without  adverting  to 
the  great  distinction  made  by  the  civil- 
ians between  a  sale  for  a  certain  price  in 
money  and  an  exchange  for  anything  else; 
a  distinction  which  is  not  recognized  by 
the  English  law.  He  remarks  that  in  gen- 
eral, weighing,  etc.,  must,  from  the  nature 
of  things,  be  intended  to  be  done  before 
the  Ijuyer  takes  possession  of  the  goods, 
but  that  is  quite  a  different  thing  from  in- 
tending it  to  be  done  before  the  vesting 
of  the  property;  and  he  intimates  very 
strongly  that  in  his  judgment  this  second 
rule  has  no  foundation  in  reason.  2 
Blackb.  Sales,  (2d  Eng.  Ed.)  127,  128.  The 
view  thus  taken  by  Lord  Blackburn  is 
supported  by  the  very  vigorous  opinion 
of  Cockbnrn,  C.  J.,  in  ^Iartineau  v.  Kitch- 
ing,  L.  R.  7  Q.  B.  449,  in  which  he  declared 
he  would  not  give  way  to  a  rule  which 
appeared  to  him  to  militate  against  prin- 
ciple and  to  be  inconsistent  with  common 
sense  and  convenience;  and  he  insisted 
that  if  you  can  gather  from  the  whole  cir- 
cumstances of  the  transaction  that  the 
buyer  and  seller  intended  that  the  prop- 
erty should  pass  and  the  price  should  be 
afterwards  ascertained  by  measuring  or 
weighing,  there  was  nothing  in  principle, 
in  common  sense,  or  practical  conveni- 
ence to  prevent  that  intention  from  hav- 
ing effect.  The  other  judges  did  not  dis- 
sent, but  thought  the  case  before  them 
could  he  decided  on  other  terms  of  the  con- 
tract, without  determining  whether  there 
was  any  inexorable  rule  of  law  that  the 
property  will  not  pass  where  the  price  or 
amount  to  be  paid  remains  to  be  ascer- 
tained l)y  weight  or  measurement. 

In  this  country  Mr.  Newniark,  in  his 
recent  work  on  Kales  of  Personal  Prop- 
erty, after  stating  the  English  rule,  sub- 
jects it  to  the  qualification  that  it  applies 
incases  where  there  is  no  evidence  tending 
to  show  the  intention  of  the  parties  to 
make  an  absolute  and  complete  sale  with- 
out performance  of  the  acta  of  weighing 
or  measuring.  Newm.  Sales,  §  74.  We 
have  also  American  decisions,  by  courts 
of  the  highest  authority,  which  hold 
broadlj'  that  the  performance  of  these 
acts,  where  provided  for  in  the  contract, 
is  not  essential  to  the  transfer  of  title. 
Such,  as  we  understand  it,  is  the  decisi(m 
of  the  supi'eme  court  in  Leonard  v.  Davis. 
1  Black,  47().  In  that  case  there  was  a 
sale  by  written  contract  of  a  large  quan- 
tity of  pine  logs  lying  in  and  near  a  boom, 
which  it  was  suiiposed  would  ma  lie  about 
1,444,000  feet  of  lumber  in  bonrd  measure. 
The  contract  specified  one  price  per  thou- 
sand for  those  logs  that  wereafloat  in  the 
boom,  and  another  for  those  on  the  bank 
and  in  the  marsh  near  the  boom.  It  was 
also  a  part  of  the  contract  that  the  logs 
should  be  counted,  mef<sured,  and  scaled 
by  the  boom  master.  The  suit  was  by 
the  vendors  against  the  vendees  upon  this 
contract  for  the  purchase  money  of  all  the 
logs.  The  court  below  instructed  the 
jury  that  the  contract  was  executory, and 
that  the  title  did  not  jiass  until  the  logs 
had  been  measured;  but  the  supreme 
court  reversed  this  ruling,  and  held  that 
it  was  a  sale  without  condition,  that  the 
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measurement  was  simply  to  ascertaiu  the 
amount  to  be  paid  by  the  vendees,  and 
that  the  title  to  the  logs  passed  to  them 
as  sooi)  as  the  contract  was  signed  and 
there  had  been  a  symbolical  delivery  there- 
under. Again,  in  Hatch  v.  Oil  Co.",  100  XI. 
S.  135,  tlie  same  court  reiterated  the  doc- 
trine that,  where  it  appears  that  there 
has  been  a  complete  delivery  of  the  prop- 
erty in  accordance  with  the  terms  of  sale, 
the  title  passes,  althoupih  there  remains 
something  to  be  done  in  order  to  ascer- 
tain the  total  value  of  the  goods  at  the 
ratespecifled  in  the  contract.  To  the  same 
effect  are  the  New  York  cases  of  Crofoot  v. 
Bennett,  2  N.  Y.  258,  and  Burrows  v.Whit- 
aker,  71  N.  Y.  299.  But  taking  the  rule 
with  the  qualifications  stated  in  New- 
mark  on  Sales,  we  find  in  this  case  abun- 
dant evidence  to  show  that  it  was  the  in- 
tention of  the  parties  that  the  title  should 
pass  before  the  goods  had  been  weighed 
and  tested  in  Baltimore.  The  buyers 
chartered  a  vessel  to  bring  the  cargo  from 
South  Carolina  to  Baltimore,  insured  It 
for  their  own  benefit,  and  became  re- 
sponsible for  the  freight.  But,  what  is 
more  important,  and  more  significant,  as 
Indicating  the  intention  of  the  vendor 
companj,  they  had  a  bill  of  lading  made 
out  by  the  master  as  soon  as  the  vessel 
was  loaded  at  Dale's  creek,  stating  on  its 
face  that  the  cargo  was  to  be  delivered 
to  the  vendees  or  to  their  assigns,  and 
procured  the  sanie  to  be  delivered  to  the 
Symingtons  within  a  week  from  its  date. 
Now,  it  may  be  true  that  the  transmis- 
sion of  a  bill  of  lading  may  not  in  all  cases 
be  absolutelj'  conclusive  of  title  as  be- 
tween vendor  and  vendee,  or  consignor 
and  consignee,  yet  the  implication  is  al- 
most irresistible  that  the  motive  of  the 
vendor,  when  the  bill  is  taken  in  the  name 
of  the  vendee,  is  to  vest  title  in  the  latter, 
free  from  all  conditions.  Key  v.  Cotes- 
worth,  7  Exch.  595,  and  note.  As  a  gen- 
eral rule  a  bill  of  lading  operates  a  transfer 
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of  the  property  to  the  party  in  whose 
favor  it  is  drawn,  and  to  whom  it  is  de- 
livered. Citation  of  authority  on  this 
point  is  unnecessary.  If  the  vendors  In 
this  case  had  wished  to  prevent  the  prop- 
erty from  passing,  and  to  retain  the  right 
to  deal  with  It  after  shipment  and  while 
in  transitu,  they  should  by  the  bill  of  lad- 
ing have  made  the  cargo  deliverable  to 
their  own  order,  and  have  forwarded  the 
same  to  an  agent  of  their  own,  with  di- 
rections to  retain  it  until  the  cargo  had 
been  finally  delivered,  weighed,  tested, 
and  paid  for  in  Baltimore.  Ex  parte 
Banner,  2  Ch.  Div.  288.  But  this  they  did 
not  do,  and  all  the  circumstances  of  the 
transaction  show  it  was  the  intention  of 
both  parties  to  have  the  cargo  become 
the  property  and  be  at  the  risk  of  the 
vendees  from  the  moment  it  was  put  on 
board  the  carrying  vessel.  In  fact  it  was 
for  the  manifest  interest  of  the  vendors 
that  this  stiould  be  the  case,  for  if  the 
cargo  had  been  lost  by  shipwreck  of  the 
vessel  they  could  have  made  the  vendees 
responsible  therefor  In  an  action  for  goods 
bargained  and  sold,  and  there  would  have 
been  no  insuperable  difficulty  in  the  way 
of  their  recovery.  Upon  the  whole  case, 
therefore,  our  opinion  is  that  this  cargo 
became  the  property  of  the  Symingtons 
from  the  time  it  was  delivered  on  board 
their  vessel  at  Dale's  creek,  and  conse- 
quently passed  under  their  deed  of  assign- 
ment. The  case  is  unlike  that  of  a  sale 
"for  cash  on  delivery,"  considered  in  Pow- 
ell v.  Bradlee,  9  Gill  &  J.  220,  and  we  think 
it  is  also  distinguishable  in  material  facts 
and  circumstances  from  that  of  Whitney 
V.  Eaton,  15  Gray,  225,  so  much  relied  on 
by  counsel  for  the  appellant.  It  follows, 
therefore,  from  the  undisputed  facts  of  the 
case  that  this  action  cannot  be  main- 
tained, and  consequently  there  has  been 
no  ruli&g prejudicial  totheappellant  made 
by  the  court  below  in  its  action  upon  the 
prayers.    >Iudgment  affirmed. 
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FIELDER  V.  STARKIN. 

(1  H.  Bl.  17.) 

<Oourt  of  Common  Pleas,  Trinity  Term,  1788.) 

This  was  an  action  on  the  warranty  of 
a  ninre,  "that  she  was  sound,  quiet,  and 
free  from  vice  and  blemish.  " 

Plea,  non-asciumpsit,  on  which  issue 
was  joined. — 

The  cause  came  on  to  be  tried  at  the 
lust  assizes  at  Thetfovd,  before  Mr.  Justice 
Ashhurst,  and  a  verdict  found  for  the  jilain- 
tiff.  It  appeared  on  the  trial,  from  the 
learned  judge's  report,  that  the  plaintiff 
had  bought  the  mare  iu  question  of  the 
defendant  at  Winnel  fair,  in  the  month  of 
March,  I7S7.  for  30  guineas,  and  that  the 
defendant  warranted  her  sound,  and  free 
from  vice  and  blemish.— Soon  after  the 
sale,  the  plaintiff  discovered  that  she  was 
unsound  and  vicious  (a),  but  kept  her 
three  months  after  this  discovery,  during 
which  time  he  gave  her  physic  and  used 
other  means  to  cure  her.  A.t  the  end  of 
the  three  months  he  sold  her,  but  she  was 
soon  returned  to  him  as  unsound.  After 
she  was  so  returned,  the  plaintiff  kept  her 
till  the  month  of  October  1787,  and  then 
sent  her  back  to  thedefendant  asunsound, 
who  refused  to  receive  her.  On  her  way 
back  to  the  plaintiff's  stable,  the  mare 
died,  and  on  her  being  opened,  it  was  the 
opinion  of  the  farriers  who  examined  her, 
that  she  had  been  unsound  a  full  twelve- 
month before  her  death.  It  also  appealed 
that  the  plaintiff  and  defendant  had  been 
often  in  company  together  during  the  in- 
terval between  the  month  of  March,  when 
the  mare  was  sold  to  the  plaintiff,  anil 
October,  when  he  sent  her  back  to  the 
defendant;  but  it  did  not  appear  that  the 
plaintiff  had  ever  in  that  time  acquainted 
the  defendant  with  the  circumstances  of 
her  being  unsound.  The  jury  found  a  ver- 
dict for  the  plaintiff  with  30  guineas  dam- 
ages. 

Adair,  Serjt.  shewed  cause.  Le  Blanc, 
Serjt.,  in  support  of  the  rule. 

Lord  LODGHBOROUGH— Where  there 
is  an  express  warranty,  the  warrantor  un- 
dertakes that  it  is  true  at  the  time  of  mak- 
ing it.  If  a  horse  which  is  warranted 
sound  at  the  time  of  sale,  be  proved  to 
iave  been   at  that  time  unsound,  it  is  not 


necessary  that  he  should  be  returned  to 
the  seller.  No  length  of  time  elapsed  after 
the  sale,  will  alter  the  nature  of  a  con- 
tract originally  false.  Neither  is  notice 
necessary  to  be  given.  Though  the  not 
giving  notice  will  be  a  strong  presump- 
tion against  the  buyer,  that  the  horse  at 
the  time  of  the  sale  had  not  the  defect 
complained  of,  and  will  make  the  proof  on 
his  part  much  more  ditlicult.  The  bar- 
gain is  complete,  and  if  it  be  fraudulent 
on  the  part  of  the  seller,  he  will  be  liable 
to  the  buyer  iu  damages,  without  either  a 
return  or  notice.  If  on  account  of  a  horse 
warranted  sound,  the  buyer  should  sell 
him  again  at  a  loss,  an  action  might  per- 
haps be  maintained  against  the  original 
seller,  to  recover  the  difference  of  the  price. 
In  the  present  case  it  appears  from  the 
evidence  of  the  farriers  who  saw  the  mare 
opened,  that  she  must  have  been  unsound 
at  the  time  of  the  sale  to  the  plaintiff. 

GOrLD,  J.— of  the  same  opinion,  re- 
membered many  cases  of  express  war- 
ranty, where  a  return  was  not  held  to  be 
necessary. 

HEATH,  J.— If  this  had  been  an  action 
for  money  had  and  received  to  the  plain- 
tiff's use.  an  immediate  return  of  tlie  mare 
would  have  been  necessary;  but  as  it  is 
brought  on  the  express  warranty,  there 
was  no  necessity  for  a  raturn  to  make  the 
defendant  liable. 

AVILSON,  J.— of  the  same  opinion,  rec- 
ollbctod  a  cause  tried  before  Mr.  Justice 
BuUer  at  nisi  prius,  where  the  defendant 
had  sold  the  plaintiff  a  pair  of  coach 
horses  and  warranted  them  to  be  six 
years  old,  which  were  in  reality  only  tour 
years  old.  It  was  ccmtended  that  the 
plaintiff  ought  to  have  returned  the 
horses;  but  Mr.  Justice  Duller  held  that 
the  action  on  the  warranty  might  be  sup- 
ported without  a  return. 1  As  to  part  of 
the  evidence  being  contrary  to  the  verdict, 
the  jury  have  a  right  to  use  their  discre- 
tion either  in  believing  or  disbelieving  any 
part  of  the  testimony  of  witnesses. 

Rule  discharged. 

'  See  Towers  v.  Barrett,  Term  Rep.  B.  R. 
vol.  i.  p.  1X6.  [and  Buchanan  v.  Parushaw, 
vol.  2,  p.  745.] 
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FIRST  NAT.  BANE  OF  CAIKO  v.  CROCKER 

et  al. 

(HI  Mass.  163.) 

Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.   Nov.  1873. 

Tort  against  Crocker,  Smith  &  Co.  for 
the  conversion  of  100  barrels  of  flour.  It 
appeared  on  the  trial  that  Ayers  &  Co., 
of  Cairo,  Illinois,  had  dealt  with  defend- 
ant coinniission  merchants  in  Boston  for 
some  years,  shipping  them  flour  on  con- 
signment, for  sale  in  Boston,  and  having 
anopen  general  consignment  accountwith 
them.  Avers  &  Co.,  on  August  23,  1SI70, 
consigned  to  them  some  flour,  and  drew  on 
them  for  more  than  its  value,  writing  them 
that  they  would  make  it  all  right  in  the 
next  shipment.  The  defendants  paid  the 
draft,  which  left  Ayera  &  Co.  indelited  to 
defendants  for  about  $1,500.  On  August 
:i4,1870,  Ayers&  Co.  shipped  the  100  barrels 
of  flour  in  dispute  to  Boston,  taking  a  bill 
of  lading  "consigned  to  shipper's  order 
Boston,  Mass., "but  on  which  was  writ- 
ten "St.  Louis  Mills  and  Blackburn.  For 
t  rocker.  Smith  &  Co.,  Boston,  Mass." 
They  then  drew  on  defendants  with  bill  of 
lading  attached,  and  discounted  the  draft, 
which  defendants  refused  to  accept,  and 
it  was  returned  to  defendants  with  the 
bill  of  lading.  When  the  flour  arrived  in 
Boston,  September  12,  1870,  it  was  ac- 
companied by  a  way  bill,  on  which,  under 
"Consignees,"  was  written  "Crocker, 
Smith  &  Co.,  Boston;"  and  the  flour  was 
received  by  them  and  sold,  and  applied 
to  the  account  of  Ayers  &  Co.  September 
14, 1870,  Ayers  &Co.  drew  a  draft  on  account 
of  the  100  barrels  of  flour  on  Goodwin, 
Locke  &  Co.  of  Boston,  in  favour  of  plain- 
tiffs, and  attached  to  it  the  bill  of  Jading. 
Thedraft  was  accepted  and  paid  when  due. 
The  bill  of  lading  was  endorsed  in  blank 
when  delivered  by  Ayers  &  Co.,  but  when 
forwarded  by  plaintiffs  the  words  "Deliver 
within-named  flour  to  Goodwin,  Lorke  & 
Company,  or  order,"  were  written  over 
the  endorsement  of  Ayers  &  Co. 

A.  Churchill  &  J.  E.  Hudson,  for  plain- 
tiffs.    A.  A.  Ranney,  for  defendants. 

AMES,  J.  It  is  manifest  that  the  flour 
was  not  placed  in  the  hands  of  these  de- 
fendants for  the  purpose  of  securing  an 
existing  debt,  or  indemnifying  them  for 
any  advances  that  they  had  made.  It 
was  not  consigned  to  them  in  order  that 
it  might  be  sold,  and  the  proceeds  carried 
to  the  credit  of  Ayers  &  Company  in  gen- 
eral account  current.  It  is  true  that  the 
consignors  knew  that  thej'  had  over- 
drawn their  account,  and  that  they  had 
expressly  promised  to  "make  it  all  right" 
at  the  next  shipment.  But  that  was  an 
executory  contract.  The  proposed  cor- 
rection stood  wholly  in  agreement.  A 
general  promise  to  make  the  matter  right 
was  not  of  itself  sufficient  to  vest  in  the 
defendants  a  title  as  absolute  owners, 
even  of  the  goods  forwarded  at  the  next 
shipment,  unless  the  circumstanoes  in- 
dicated, or  at  least  were  consistent  with, 
such  an  intention  on  the  part  of  the  ship- 
pers. But  in  this  case,  the  consignment 
and    the   draft    constituted    one   transac- 


tion. The  bill  of  lading  and  the  draft 
came  together;  and  the  defendants  under- 
stood that  the  flour  was  sent  to  them, 
subject  to  a  claim  of  $500  in  favor  of  the 
holder  of  the  draft.  They  were  to  receive 
it  upon  the  trust  that  they  were  to  pay 
that  amount  out  of  the  proceeds.  The 
meaning  of  the  transaction  on  the  part  of 
the  shippers  was  that  the  defendants 
were  to  receive  it  for  that  purpose  and 
upon  that  understanding  only.  It  was 
as  if  they  had  said,  "You  may  take  this 
flour  and  sell  it  on  our  account,  provided 
yon  will  accept  this  draft."  A  bill  of  lad- 
ing indorsed  is  only  prima  facie  evidence 
ff  ownership,  and  is  open  to  explanation 
Pratt  V.  Parkman,  24  Pick.  42.  This  bill 
of  lading  was  provisional,  and  was  not 
intended  to  vest  the  property  in  the  de- 
fendants, or  to  authorize  their  taking 
possession  of  it,  except  upon  the  condi- 
tion of  their  acceptance  of  the  draft.  Al- 
len V.  Williams,  12  Pick.  297. 

The  act  of  the  defendants,  therefore,  in 
taking  possession  of  the  flour  was  wholly 
unauthorized,  and  gave  them  neither 
valid  title  nor  lawful  possession.  Allen  v. 
Williams,  ubi  supra.  In  proceeding  aft- 
erwards tc  sell  it  as  if  it  were  their  own, 
and  appropriating  the  proceeds,  they 
were  guilty  of  a  wrongful  conversion.  A 
carrier  may  be  a  mere  bailee  for  the  con- 
signor; and  where  by  the  terms  of  the  bill 
of  lading  the  goods  are  to  be  delivered  to 
the  consignor's  order,  the  carrier  is  his 
agHut,  and  not  the  consignee's.  Moakes 
V.  Nicolson,  19  C.  B.  (N.  S.)  290.  Baker  v. 
Fuller,  21  Pick.  318.  Merchants'  National 
Bank  v.  Bangs,  102  Mass.  291.  On  the  re- 
fusal of  the  consignee  to  receive  the  goods 
upon  the  terms  and  for  the  purposes  for 
which  they  were  sent,  he  cannot  take 
them  for  any  other  purpose.  Shepherd  v. 
Harrison,  L.  B.  5  H.  L.  116.  De  Wolf  v. 
Gardner,  12  Cush.  19,  23.  .\llen  v.  Wil- 
liams, 12  Pick.  297.  The  title  to  the  flour 
therefore  remained  in  the  shipper,  wholly 
unaffected  by  the  consignment.  Even  in 
the  case  of  a  contract  of  sale,  the  fact  of 
making  the  bill  of  lading  deliverable  to 
the  order  of  the  vendor,  when  not  rebut- 
ted by  evidence  to  the  contrary  is  decisive 
to  show  his  intention  to  preserve  the  jus- 
disponendi,  and  to  prevent  the  property 
from  passing  to  the  vendee.  Wait  v. 
Bilker,  2  Exch.  1.  Van  Casteel  v.  Booker, 
lb. 691.  The  case  of  amoreconsignment  to 
an  agent  would  be  of  course  still  stronger. 

Upon  the  refusal  of  the  defendants  to 
accept  the  consignment  upon  the  terms 
proposed,  which  refusal  was  sufficiently 
manifested  by  the  protest  of  the  draft  and 
the  return  of  the  bill  of  lading,  the  owners 
of  the  flour,  Ayers  &  Company,  had  a  right 
to  seek  a  new  consignee,  and  to  make 
another  attempt  to  obtain  an  advance 
by  a  draft  to  be  charged  against  the  prop- 
erty. An  arrangement  was  accordingly 
made  with  the  plaintiffs,  who  discounted 
their  draft  of  .$400  upon  the  security  of 
the  same  bill  of  lading  that  had  been  sent 
to  the  defendants  and  returned  by  them. 
If  this  hill  of  lading  was  delivered  to  the 
plaintiffs,  indorsed  in  bU>nk  by  Ayers  & 
Company,  (and  there  is  testimony  to  that 
effect,)  the  transaction  would  operate  as 
a    transfer  of  their  title  in  the  flour  to  the 
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plaintiffs,  If  sunh  were  the  intention  of  tlie 
parties.  Ah  the  property  was  at  that  time 
in  Boston,  it  was  of  course  incapable  ot 
actual  delivery  at  Cairo,  anil  the  delivery 
of  the  evidence  of  title,  with  the  indorse- 
ment upon  the  bill  of  lading,  was  all  that 
could  be  done  for  the  transfer  ot  the  prop- 
erty from  the  general  owner  to  the  new 
purchaser;  liut  it  would  be  effectual  for 
that  purpose.  Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  88(i,  445.  Gibson  v.  Steven.a,  8 
How.  384.  Bryans  v.  Nix,  4  M.  &  W.  775, 
791.  Low  V.  I)e  Wolf,  8  Pick.  101.  Gard- 
ner v.  Howland,  2  Pick.  599.  Stanton  v. 
Small,  3  Sandf.  230.  Pratt  v.  Parkman, 
24  Pick.  42.  In  Gibson  v.  Stevens,  the 
court  say,  per  Taney.  C.  .1.:  "This  rule 
applies  to  every  case  where  the  thing  sold 
is,  from  its  character  or  situation  at 
the  time,  incapable  ot  actual  delivery." 
To  the  extent  of  their  advance  of  money 
upon  the  draft,  therefore,  the  plaintiffs 
would  be  considered  as  purchasers,  and 
they  would  acquire  a  special  property  in 
the  flour  tor  the  purpose  of  protecting  the 
draft.  At  the  time  ot  this  transaction, 
the  flour  remained  in  the  possession  ot  the 
defendants,  and,  with  the  exception  of 
taking  possession,  nothing  had  been  done 
on  their  pari  amounting  to  a  wrongful 
conversion  of  it  to  their  own  use.  They 
had  not  put  it  out  of  their  power  to  re- 
place the  shiiipers  in  the  enjoyment  of 
their  rights. 

It  appears  from  the  report,  that,  when 
the  bill  of  lading  was  forwarded  the  sec- 
ond time,  the  name  of  the  firm  of  Goo(3- 
win,  Locke  &  (Company  was  written  over 
the  indorsement  ot  Ayers  &  Company. 
But  we  do  not  think  that  this  fact, 
whether  the  blank  indorsement  were  filled 
up  after  or  before  the  discount  of  the 
draft,  would  materially  affect  the  plain- 
tiffs' rights.  The  bill  of  lading  was  at- 
tached to  the  draft,  and  the  substance  ot 
the  transaction  was  that  the  draft  was 
discounted  upon  the  securitj-  of  the  mer- 
chandise itself.  It  purports  to  he  on  ac- 
count of  the  barrels  of  flour  described  in 
the  bill  of  lading.  The  flour,  alihough  in- 
trusted to  Goodwin,  Locke  &  Company  to 
sell,  was  approrjriated  to  the  specific  pur 
pose  of  the  payment  of  this  draft.  The 
bill  ot  lading  was  put  in  the  plaintiffs' 
banils  to  enable  them  to  hold  the  mer- 
chandise as  their  security,  and  the  dis- 
counting of  the  draft  was  the  considera- 
tion for  the  transfer  of  the  property  to 
them.  It  was  convenient  so  to  indorse 
the  bill  of  lading,  as  to  make  it  manifest 
that  Goodwin,  Locke  &  Company  were  to 
receive  and  dispose  ot  thegoods;  but  they 
were  to  do  so  as  trustees  and  agents  of 
the  plaintiffs,  and  not  as  proprietors  in 
their  own  right.  They  certainly  acquired 
no  title  in  the  property  until  they  had 
accepted  the  draft,  and  when  that  event 
ha|)pened  thegoods  had  been  disposed  ot 
by  the  defendants,  and  had  gone  into  the 
hands  of  bona  fide  holders  without  notice, 
so  as  to  be  beyond  recall.  The  effect  of 
this  transaction  between  the  plaintiffs 
and  Ayers  &  Company  was  that  the  flour 
was  designated  to  8tan<l  as  collateral  se- 
curity tor  the  draft.  If  the  draft  had  not 
been  accepted,  the  plaintiffs  clearly  would 
not  have   lost   their  title  to  the  flour.     It 


is  not  necessary  to  hold  that  the  plain- 
tiffs became  absolute  owners  of  the  prop- 
erty; it  is  enough  that  they  had  a  right  of 
property  and  possession  to  secure  the 
payment  of  the  draft,  and  the  right  of 
Ayers  &  Company  as  former  owners  of  the 
specific  property  had  become  divested, 
leaving  them  only  a  right  in  the  surplus 
money  which  might  remain  after  a  sale 
ot  the  flour  and  a  payment  ot  the  draft 
from  the  proceeds.  De  Wolf  v.  Gardner, 
12  Cush.  19,  has  in  many  respects  a  close 
analogy  with  this  case.  'J'here  the  gen- 
eral owner  of  the  flour  was  the  plaintiff, 
and  the  defendant  was  -i  party  claiming 
under  the  new  consignee,  and  the  court 
held  that  the  plaintiff  had  parted  with  the 
right  of  property,  and  could  not  maintain 
his  action.  In  Bank  of  Rochester  v. 
Jones,  4  <'omst.  41)7,  as  in  the  case  at  bar, 
the  plaintiffs  had  discounted  a  draft 
drawn  by  the  owu^r  of  a  quantity  of  flour 
upon  the  defendant,  who,  as  in  the  case 
at  bar,  refused  to  accept  the  draft,  and 
claimed  to  hold  the  flour  and  sold  it  for 
the  payment  of  a  balance  due  from  the 
drawer.  Instead  of  a  bill  of  lading,  there 
had  been  a  carrier's  receipt,  which  the 
drawer  delivered,  unindorsed,  to  the 
plaintiff  bank.  The  agreement  was  that 
the  bank  should  hold  the  flour  as  security 
that  the  di'aft  should  be  accepted,  but 
with  power  to  sell  it  if  the  draft  should 
not  be  accepted.  The  court  of  appeals 
held  that  the  defendant  could  not  acquire 
any  property  in  the  flour,  except  by  per- 
formance of  the  condition  imposed,  name- 
ly, the  acceptance  ot  the  draft;  that  the 
transaction  between  the  consignor  and 
the  plaintiff  bank  gave  to  the  latter  a  gen- 
eral or  special  property  In  the  Hour;  that 
the  transaction  constituted  a  sale  to  the 
bank  in  trust  tor  the  fulfillment  of  the 
agreement;  that  the  carrier's  receipt, 
though  not  indorsed,  was  sufficient  evi- 
dence of  the  plaintiff's  right  of  possession; 
and  that  the  statute  ot  frauds  was  not 
applicable,  as  the  delivery  of  the  receipt, 
in  consideration  of  the  discount  of  the 
•Iraft,  was  suiBcient  to  transfer  the  title. 
In  legal  effect,  and  for  the  purpose  of  ex- 
plaining what  is  to  be  done  with  the 
merchandise,  there  can  be  no  substantial 
difference  between  a  bill  of  lading  and  a 
carrier's  receipt. 

We  have  then  in  this  case  an  intent  of 
the  general  owners  of  the  flour  to  make 
use  of  it  as  a  security  for  an  advance  ot 
money  from  the  plaintiffs;  a  delivery  of 
the  bill  of  lading  in  pursuance  ot  that  in- 
tent; and  a  valuable  and  executed  con- 
sideration in  the  discounting  of  the  draft. 
The  fact  that  the  goods  were  in  the  cus- 
tody of  the  defendants  would  not  prevent 
this  arrangement  from  having  the  effect 
to  transfer  the  title  of  Ayers  &  Company 
to  the  plaintiffs.  "Whipple  v.  Thayer,  16 
Pick.  25.  McKee  v.  Judd,  2  Kern.  622. 
Whether  it  should  be  regarded  as  a  sale, 
a  pledge  or  a  mortgage,  there  was  a  sufii- 
cient  delivery  to  give  to  the  plaintiffs  a 
special  property,  which  they  could  enforce 
by  suit  against  any  wrongdoer.  They 
had  a  right  to  transfer  the  property,  sub- 
ject to  the  same  trusts  upon  which  they 
held  it  themselves,  to  their  correspond- 
ent or  agent  in  Boston,  and  it  may   well 
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be  that,  it  the  draft  had  been  accepted  by 
Goodwin,  Lioclve  &  Company  belore  the 
flour  had  been  sold  and  placed  out  of  their 
reach,  they  would  have  been  the  proper 
parties  to  have  brought  this  action.  But 
tlie  transfer  to  them  for  that  reason 
wholly  failed  to  take  effect,  and  tliey  ac- 
quired no  title  to  the  flour  speciflcally  If 
they  had  accepted  the  draft  before  the 
flour  had  been  sold  to  a  l)ona  fide  pur- 
chaser, the  case  would  have  been  almoKt 
exactly  like  Allen  v.  Williams,  above  cited. 
That  was  a  case  in  which  the  consignee  of 
merchandise  refused  to  accept  the  dralt 
which  accompanied  the  bill  of  lading,  and 
took  possession  of  the  merchandise,  claim- 
ing as  in  this  case  the  right  to  do  so  in 
order  to  secure  a  balance  due  to  him  from 
the  consignor.      The   court  held  that    a 


new  consignee  could  maintain  trover 
against  him. 

Our  conclusion  then  is,  that  at  the 
time  of  the  sale  of  the  flour  by  the  defend- 
ants, the  plaintiffs  had  a  right  and  prop- 
erty in  it,  which,  whether  general  or  sije- 
ciai.  and  whether  as  purchasers,  trustees, 
pledgees  or  mortgagees,  gave  thein  a 
right  of  possession  as  against  all  wrong- 
doers; and  that  the  defendants  had  no 
title  whatever  and  were  mere  wrongdoers. 
Tlie  fact  that  the  draft  has  been  paid  by 
the  new  consignees  does  not  prevent  the 
plaintiffs  from  maintaiuing  the  action  for 
the  benefit  and  protection  of  the  accept- 
ors of  the  draft,  who  without  fault  of 
their  own  have  been  deprived  of  the  secur- 
ity upon  which  it  was  discounted. 

Judgment  for  the  plaintiffs. 
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FIRST  NAT.  BANK   OF   GREEN   BAY  v. 
DEARBORN. 

(115  Mass.  219.) 

Supreme  Judicial  Court  of  Massachusetts.   Suf- 
folk.   June  18,  1874. 

Replevin  of  100  barrels  of  flour.  Case 
■witlKirawn  from  the  jury,  and  reported 
to  the  supreme  court.  The  following  is 
the  substance  of  the  report : 

R.G.  Parks,  of  Green  Bay, Wis.,  was  man- 
ufacturing flour  at  Neenah,  Wis.,  at  which 
place  the  plaintiff  bank  was  established. 
Parks  had  shipped  flour  to  Harvey,  Seud- 
der  &  Co  ,  of  Boston.  His  drafts  ou  them 
had  been  accepted,  and  paid  in  part.  The 
bank  advanced  to  Parks  $400  on  the  flour 
in  controversy.  Parks  left  with  it  the  fol- 
lowing draft  on  Harvey,  Seudder  &  Co. : 
"1400.  Office  of  R.  (i.  Parks  &  Co.,  Green 
Bay,  Wisconsin.  October  17,  ISJO,  At  sight, 
pay  to  the  order  of  M.  D.  Peak,  cash,  four 
hundred  dollars,  value  received,  and 
charge  the  same  to  the  account  of  R.  G. 
Parks  &  Co. "  Across  the  face  of  the  draft 
was  written  in  pencil,  "Hold  this  till  to- 
morrow, when  I  will  give  you  B.  L."  The 
next  day  Parks  gave  the  hank  the  follow- 
ing writing:  "Chicago  &  Northwestern 
Railway  Company,  Neenah,  October  17, 
1870.  Received  from  R.  G.  Parks  and  Co. 
100  barrels  of  flour  branded  W.-Rec.  in 
train,  consigned  to  Harvey,  Seudder  & 
Co.,  Boston,  Mass.,  via  Green  Bay.  To 
be  forwarded  to  the  Ft.  Howard  Station 
upon  the  terms  and  conditions  of  the  pub- 
lished tariff  of  this  company.  A.  H. 
Boardman,  Agent. "  The  bank  then  placed 
$1,400  to  the  credit  of  Parks.  The  defend- 
ant admitted  that  the  draft  and  receipt 
were  delivered  by  Parks  to  the  bank  to  se- 
cure the$400advanced, and  that  it  was  the 
intention  to  transfer  the  flourfor  the  same 
purpose.  The  flour  was  in  Parks'  mill  at 
Neenah  until  its  delivery  to  the  railway 
company,  by  Parks'  agent,  before  the  sign- 
ing of  the  receipt,  but  had  not  been  seen 
by  Parks  or  the  bank.  The  receipt  and 
draft  were  forwarded  to  Boston  by  the 
bank.  Harvey,  Seudder  &  Co.  refused  to 
accept  the  draft  because  no  bill  of  lading 
accompanied  it,  and  they  never  made  any 
advance  on  the  flour  or  received  it.  One 
of  the  Arm  of  Harvey,  Seudder  &  Co.  in- 
formed a  creditor  of  Parks  &  Co.,  in  Bos- 
ton, that  the  flour  was  likely  to  arrive, 
and  that  bis  firm  had  no  claim  on  it;  and 
defendant,  a  deputy  sheriff,  levied  an  at- 
tachment on  it  on  its  arrival  as  the  prop- 
erty of  Parks  &  Co. 

R.  M.  Morse,  Jr.,  and  R.  Stone,  Jr.,  for 
plaintiff.     J.  W.  Hubbard,   for  defendant. 

AMES,  J.  It  appears  that  when  the 
draft  was  discounted  and  the  receipt  de- 
livered to  the  plaintiff,  both  parties  under- 
stoiid  that  it  was  an  advance  by  the 
bank,  "on  the  flour."  Both  parties  in- 
tended that  the  property  should  be,  and 
understood  that  it  was,  by  that  transac- 
tion, transferred  to  the  bank,  as  security 
for  that  advance.  The  discounting  of  the 
draft  was  a  sufficient  consideration  for 
such  a  conveyance.  If  there  was  a  suffi- 
cient delivery  of  the  property  to  the  plain- 
tiff, there  was  nothing  to  hinder  the  inten- 


tion  of  the  parties  from   going  into  full 
effect. 

The  characterand  situation  of  the  prop- 
erty at  the  time  of  this  transaction  were 
such  that  an  actual  delivery  was  impos- 
sible. A  constructive  or  symbolical  deliv- 
ery was  all  that  the  circumstances  al- 
lowed, but  a  delivery  of  that  nature,  if 
properly  made,  would  have  been  sufficient 
to  give  to  the  plaintiff  corporation  the 
title  to  the  property,  and  an  immediate 
right  of  possession,  which  It  could  main- 
tain, not  only  against  Parks  himself,  but 
also  against  his  creditors.  Tuxworth  v. 
Moore,  9  Pick.  347.  Fettyplace  v.  Dutch, 
13  Pick.  388.  Whipple  v.  Thayer,  16  Pick. 
25.  Carter  v.  Willard,  19  Pick.  1.  The 
delivery  of  the  evidences  of  title,  with  or- 
ders upon  them,  would  be  equivalent  to 
the  delivery  of  the  property  itself.  Gibson 
V.  Stevens,  S  How.  384.  Nathan  v.  Giles, 
.^i  Taunt.  558.  National  Bank  of  Cairo  v. 
Crocker,  111  Mass.  163,  and  cases  there 
cited.  All  that  would  be  necessary  in  such 
a  case  would  be  that  the  thing  actually 
delivered  should  have  been  intended  as  a 
symbol  of  the  property  sold. 

In  this  case,  the  only  thing  which  was 
delivered  to  ttie  plaintiff,  as  the  represent- 
ative or  symbol  of  the  property  intended 
to  be  transferred  to  the  plaintiff,  was  the 
written  acknowledgment  of  the  railroad 
corporation  that  they  had  received  the 
merchandise  for  transportation,  consigned 
to  Harvey,  Seudder  &  Co.,  of  Boston.  No 
order  of  any  kind  was  indorsed  upon  this 
receipt,  and  no  attempt  was  made  to 
transfer  it  to  the  plaintiff  in  an.v  mode, 
other  than  by  mere  manual  delivery.  But 
the  receipt  was  evidence  of  ownership  in 
Parks,  and  the  only  voucher  which  he 
had  in  order  to  show  his  right  to  the 
goods  after  parting  with  their  actual  pos- 
session. It  was  the  means  which  he  had 
of  calling  the  carrier  to  account  it  the 
goods  should  be  lost  or  injured,  a!id  it 
might  well  be  supposed  that  the  carrier 
would  not  ordinarily  give  up  the  goods 
except  upon  the  production  and  surrender 
of  that  receipt.  Whatever  right  Seudder 
&  Go.  might  have  had  to  take  the  flour 
into  their  own  hands,  if  they  had  accept- 
ed the  draft,  it  is  certain  that  on  their  re- 
fu.sal  to  receive  the  consignment,  the  prop- 
erty remained  in  the  handa  of  the  carrier, 
as  the  property  of  the  consignor,  or  any 
person  deriving  title  from  the  consignor; 
the  carrier  would  not  be  wholly  relieved 
of  responsibility  by  the  refusal  of  Seudder 
&  Co.  to  receive  the  property,  but  would 
continue  to  be  liable,  at  least  for  reason- 
able care  in  its  custody,  to  the  trueowner. 

It  is  true  that  a  receipt  of  this  kind  does  ' 
not  purport  on  its  face  to  have  the  quasi 
negotiable  character  which  is  sometimes 
said  to  belong  to  bills  of  lading  in  the  or- 
dinary form;  neither  does  it  purport  in 
terms  to  bo  good  to  the  bearer.  But  in- 
dependently of  any  indorsement,  or  formal 
transfer  in  writing,  the  possession  and 
production  of  it  would  be  evidence  indi- 
cating to  the  carrier  ttiat  the  bank  was 
entitled  to  demand  the  property,  and 
that  he  would  be  justified  in  delivering  it 
to  thera.  There  are  cases  in  which  the  de- 
livery of  a  receipt  of  this  nature,  though 
not  indorsed   or  formally  transferred,  yet 
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intended  as  a  transfer,  has  been  held  to 
be  a  tiood  symbolical  delivery  of  the  prop- 
erty described   in  it.     In  Haille  v.  Smith,  1 

B.  &  P.  .'i(;3.  Eyre, C..T.,  use.s  this  language: 
■'I  see  no  reason  why  we  should  not  ex- 
pound thedoctrineof  transfer  very  largely, 
upon  the  agreement  of  the  parties,  and 
uiion  their  intent,  to  carry  the  substance 
of  that  agreement  into  exi'cution."  In 
Allen  V    AVilllams,  12  Pick.    2'.i7,  aoi.  Shaw, 

C.  J.,  in  delivering  the  judgment  of  the 
court,  say.s  :  "Even  a  sale  or  pledge  of  the 
property  without  a  formal  bill  of  lading, 
by  the  shipper,  would  operate  as  a  good 
assignment  of  the  projjerty  ;  and  the  de- 
livery of  an  informal  or  unindorsed  hill  of 
lading,  or  other  documentary  evidence  of 
the  shipper's  property,  would  be  a  good 
symbolical  delivery,  so  as  to  vest  the 
property  in  the  plaintiffs.  "  It  is  true  that 
he  adds  that  it  was  not  necessary  to  place 
the  case  upon  that  ground.  But  this 
dictum  was  cited  with  entire  approbation, 
in  a  case  raising  that  exact  point,  in  the 
court  of  appeals  of  the  state  of  New  York. 
Bank  of  Rochester  v.  Jones,  4  Comst.  41)7. 
In  that  case,  as  in  this,  the  plaintiff  had 
discounted  a  draft  drawn  against  a  (juan- 
tity  of  Hour,  and  its  title,  as  in  this  case, 
deiiended  upon  a  carrier's  receipt,  deliv- 
ered to  it  without  any  written  indorse- 
ment. The  court  held  that  the  plaintiff 
thereby  acquired  a  sufficient  title  to  the 
property,  and  could  call  the  consignee  to 
account  tor  it,  he  having  converted  the 
property  to  his  own  use,  without  accept- 
ing the  draft.     It  is  not  necessary  to   hold  1 


that  the  plaintiff  was  absolute  owner  of 
the  property;  it  is  enough  that  it  had  a 
right  of  property  and  oi  possession  to  se- 
cure the  payment  of  the  particular  draft; 
and  the  right  of  the  former  owner,  I'arks, 
in  the  specific  property,  had  become  di- 
vested, leaving  him  only  a  right  In  the 
surplus  money  which  might  remain  after 
a  sale  of  the  flour,  and  a  payment  of  the 
draft  from  the  proceeds.  De  Wolf  v.  Gard- 
ner, 12Cnsh.  19,  24. 

Some  reliance  was  placed  by  the  defend- 
ant's counsel  upon  certain  local  statutes 
and  judicial  decisions  of  the  state  of  Wis- 
consin. But,  if  applicable  at  all,  they  do 
not  In  our  judgment  affect  the  decision  of 
the  case.  If  we  are  right  in  holding  that 
there  was  a  sufficient  delivery  to  pass  the 
property  to  tlie  plaintiff  corporation,  the 
carrier  must  beeonsidered,  after  that  time, 
as  its  bailee,  and  as  holding  the  property 
for  it,  and  not  in  any  adverse  relation. 
His  possession  would  be  the  possession  of 
the  plaintiff. 

Our  conclusion  therefore  is  that  theclear 
intent  of  tlie  parties,  that  the  projjerty 
should  stand  as  security  to  the  plaintiff  in 
discounting  the  draft,  was  carried  into 
effect  in  a  mannersanctioned  by  sound  au- 
thorities, and  that  there  are  no  special 
equities  in  favor  of  an  attaching  creditor 
that  make  it  desirable  to  defeat  that  in- 
tent. 

Judgment  for  the  plaintiff. 

COLT,  ENDICOTT,  and  DEVENS,  .IJ., 
absent. 
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Commission   of  Appeals   of   New   York.    Sept. 
Term,  1874. 

Edward  Bissoll,  for  appellant.  George 
W.  Parsons,  for  respondents. 

DWIGHT,  C.  The  plaintiff  in  this  case, 
under  the  bill  of  lading  executed  at  Toledo, 
had  the  legal  title  to  the  property.  True, 
it  held  this  not  as  absolute  owner,  but  to 
secure  its  advances,  the  ultimate  interest 
appertaining  to  Griffin  &  Co.,  still  the  ti- 
tle was  in  the  plaintiff.  So  long  as  the 
advances  were  not  paid  there  was  no  the- 
ory wliereby  Griffin  &  Co.  could  claim  title. 
It  had  never  been  in  them.  At  the  mo- 
ment their  interest,  whatever  it  was,  ac- 
crued to  them,  it  came  to  them  burdened 
with  the  formal  ownership  of  the  plaintiff. 
The  bank  held  the  title  in  trust  for  Griffin 
&  Co.,  after  its  own  clHim  was  satisfied. 

This  would  be  the  result  of  the  transac- 
tion as  between  the  parties,  even  though 
no  bill  of  ladinghad  been  executed.  Bank 
of  Rochester  v.  Jones,  4  N.  Y.  497;  5.5  Am. 
Dec.  290.  The  bill  of  lading  was  merely 
an  instrument  to  carry  out  the  trneintent 
of  tbe  transaction,  as  evinced  by  their 
dealing's. 

Before  entering  in  detail  into  the  ques- 
tion of  the  plaintiff's  title,  it  is  important 
to  notice  whether  the  bill  of  lading  was 
drawn  in  such  a  way  as  to  accomplish  the 
parties'  intent,  or  whether  it  was  in  any 
proper  sense  of  the  terra  ambiguous.  In- 
struments of  this  kind  are  familiar  to  the 
legal  profession,  and  the  construction  of 
some  of  the  clauses  in  the  one  under  con- 
sideration has  been  settled  ever  since  the 
case  of  Dows  v.  Perrin,  16  N.  Y.  325.  Jn 
that  case  there  were  bills  of  lading  of  corn 
by  two  canal-boats,  to  the  care  of  Dows 
&  Carey,  for  account  of  one  Mack.  The 
court  said  that  this  language  vested  the 
title  in  Mack.  The  regular  method  of  set- 
ting forth  his  title,  as  the  consignee  or 
party  entitled  to  control  the  goods  on 
their  arrival,  would  have  been  for  the 
owner  who  shipped  it  to  have  indorsed 
the  bill,  making  the  corn  deliverable  to 
him  or  his  order.  This  however  was  done 
in  substance  by  stating  upon  the  face  of 
the  paper  that  the  shipment  was  made 
on  his  account.  When  tbe  document  thus 
prepared  was  delivered  to  Mack,  it  pur- 
ported to  be  a  transfer  from  Niles  &  Wheel- 
er (the  consignors)  to  him  of  the  corn, 
and  to  be  a  contract  on  the  part  of  the 
proprietors  of  the  transportation  line  to 
carry  it  to  New  York,  and  deliver  it  there 
to  Dows  &  Carey,  according  to  liis  direc- 
tions, for  the  price  of  freight  mentioned  in 
it.  Page  329.  Dows  v.  Greene,  24  N.  Y. 
6.38,  640,  reiterates  this  ruling  under  an  in- 
strument having  substantially  the  same 
terms  as  were  employed  in  the  case  at  bar. 
The  effect  of  these  words  showing  that  the 
title  was  in  the  bank,  and  that  Kidd, 
Pierce  &  Co.,  and  A.  L.  Griffin  &  Co.,  were 
its  agents,  was  not  changed  by  the  fact 
that  there  were  additional  words,  "B'k  a/c 


to  T.  W.  Griffin  &  Co. "  There  is  nothing 
in  those  words  on  their  face  to  show  that 
the  title  was  in  Griffin  &  Co.  As  far  as 
they  can  be  interpreted  by  a  more  perusal 
of  them,  and  considering  the  abbreviations 
to  mean  "bank  account,"  they  refer  to 
some  relation  between  the  bank  and  Grif- 
fin &  Co.,  and  not  to  any  dealings  between 
the  owners  of  the  grain  and  the  bank. 
Evidence  however  was  given  to  explain 
the  commercial  meaning  at  Toledo,  Ohio, 
of  the  words,  the  result  of  which  was  that 
they  were  a  mere  notation  to  show  that 
the  bank  held  title  to  secure  the  payment 
of  a  debt  due  from  Griffin  &  Co.  It  was 
objected  by  the  defendants  that  this  evi- 
dence was  not  legitimate,  on  the  ground 
that  this  was  not  an  Ohio  but  rather  a 
New  York  contract.  The  advanceof  mon- 
ey was  made  in  Ohio,  the  transfer  of  the 
grain  took  place  there,  and  the  bank,  as 
between  itself  and  the  persons  with  whom 
it  dealt,  Carrington  &  Casey,  were  entitled 
to  repayment  there.  The  drafts  on  Griffin 
&  Co.,  and  the  bills  of  lading,  were  merely 
a  mode  of  re-imbursement.  The  contract 
is,  in  substance,  an  Ohio  contract.  Story 
Confl.  Laws,  §  287.  It  is  there  laid  down 
that  when  advances  are  made  in  such  a 
ease,  the  undertaking  is  to  replace  the 
money  at  the  same  place  at  which  the  ad- 
vances are  made,  even  though  the  mode 
of  re-imbursement  be  by  drafts  on  a  for- 
eign country.  Lanussee  v.  Barker,  3 
Wheat.  ]0\,  146;  Grant  v.  Healey,  3  Sumn. 
523,  Boyle  v.  Zacharie,  6  Pet.  635,  643,  644. 
In  the  more  general  case,  where  a  contract 
is  made  in  one  country  and  to  be  per- 
formed in  another,  it  is  not  always  easy 
to  determine,  according  to  the  authori- 
ties, whether  the  interpretation  of  words 
is  to  be  governed  by  the  law  of  the  place 
where  tbe  contract  is  made,  or  by  that 
where  it  is  to  be  performed.  The  general 
principle  is,  that  the  law  of  the  place 
where  the  contract  is  made  is  to  govern, 
unless  it  is  positively  to  be  performed 
elsewhere.  The  fact  that  acts  are  to  be 
done  abroad  under  a  contract  does  not 
necessarily  make  it  a  contract  to  be  per- 
formed there,  in  a  legal  sense.  Thusit  has 
been  said  that  a  policy  of  insurance  ex- 
ecuted in  England  on  a  French  ship  for  a 
French  owner,  on  a  voyage  from  one 
French  port  to  another,  is  to  be  interpret- 
ed as  an  English  contract.  Don  v.  Lipp- 
mann,  5  CI.  &F  1,  19.  The  true  inquiry 
is,  what  was  the  intent  of  the  parties.  It 
would  seem  that  in  a  case  likethe  present, 
where  the  contract  was  made  in  Ohio,  by 
Toledo  parties,  the  money  being  advanced 
there  and  the  security  there,  that  they 
had  in  view,  in  employing  words,  their 
own  usages,  even  though  the  goods  were 
to  be  sent  to  another  state,  and  ultimate- 
ly sold  there  if  the  advances  were  not  re- 
paid. The  result  is,  that  the  bill  of  lading 
executed  a,t  Toledo  was  intended  to  vest 
the  title  in  the  grain  in  the  plaintiff ;  that 
A.  L.  Griffin  &  Co.  were  its  agents  to  for- 
ward the  cargo  to  New  York  ;  that  Kldd 
&  Pierce  were  its  agents  in  New  York  to 
receive  the  goods,  and  that  when  the  ad- 
vances were  repaid  the  bills  of  lading  were 
to  be  assigned  to  T.  W.  Griffin  &  Co. 
The  authorities   clearly    sustain     these 
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conclusions.  Bank  of  Eochester  v.  Jonea, 
supra;  Haille  v.  Smith,  1  Bos.  &  Pull.  563; 
Tooke  V.  HollioKworth,  5  T.  R.  1315;  Allen 
V.  Williams,  12  I'iek.  2i)(  ;  City  Bank  v. 
Rome,  W.  &  O.  R.  Co.,  44  N.  Y.  136;  Rawls 
V.  Desliler,  ii  Keyes,  572.  The  subjectls  set 
forth  in  a  clear  light  in  the  case  of  Haille 
V.  .Siiiitli,  supra.  In  that  case  a  cargo 
was  consigned  to  bankers,  to  secure  them 
for  advances,  and  a  bill  of  lading  indorsed 
to  them.  It  vvasalso  understood  that  the 
cargo  was  to  be  sold  for  the  account  of 
the  consignors,  who  received  the  advances. 
Subse'iuent  to  the  consignment  the  bank- 
ers applied  for  directions  respecting  tlie 
disposal  of  the  cargo,  and  the  iirice  to  be 
asked.  The  court  held  that  this  arrange- 
ment did  not  create  the  relation  of  prin- 
cipal and  factor,  but  that  the  bankers 
held  the  title  in  trust  te  effectuate  the  in- 
tent of  the  parties.  The  consignors  had  a 
residuary  interest  so  as  to  gain  by  a  rise 
or  lose  by  a  fall  of  the  raarivet  value  of  tlie 
goods.  This  fact  however  only  related  to 
the  mode  in  which  the  trust  was  to  be  car- 
ried into  execution.  The  title  to  the  car- 
go was  in  the  bankers,  who  had  the  evi- 
dence of  it  in  the  bill  of  lading,  which  was 
of  itself  upiield  by  tlie  valuable  considera- 
tion paid  for  the  transfer. 

Bank  of  Rochester  v.  Jones  is  to  the 
same  effect,  though  tlie  apparent  title  was 
not  so  clear  as  in  Haille  v.  Smith.  In 
that  case  one  Foster  applied  to  a  bank  to 
borrow  $950  for  the  iiurpose  of  buying 
two  hundred  barrels  of  (lour,  and  pro- 
posed to  leave  a  forwarder's  "receipt"' 
for  the  flour  so  purchased,  as  security  for 
the  acceptance  of  a  draft  to  be  drawn  on 
the  defendant  .Jones.  This  proposition 
having  lieen  accepted,  the  "receipt"  was 
delivered,  and  purported  that  thetorward- 
er  was  to  forward  two  hundred  barrels  of 
flour  to  B.  P.  Jones,  Albany.  The  i)ro- 
ceeds  of  the  draft  as  discounted  by  the 
bank  were  paid  over  to  the  seller  of  the 
flour.  It  was  the  understanding  that  if 
Jones  accepted  the  draft  the  "receipt" 
was  to  be  made  over  to  him.  .Jones  de- 
clined to  accept  the  draft,  but  got  posses- 
sion of  the  flour.  In  an  action  of  trover 
brought  by  the  bank  against  .Jones,  the 
question  was  whether  It  had  such  a  prop- 
erty as  to  maintain  the  action.  It  will  be 
observed  that  there  was  no  bill  of  lading 
in  the  bank's  name.  The  receipt  was 
drawn  in  favor  of  Jones.  The  title  of  the 
bank  did  not  rest  upon  any  form,  but  on 
the  substance  of  the  transaction.  After 
deciding  that  Jones  had  no  title  under  all 
the  circumstances  of  the  case,  the  court 
held  that  the  hank  had  either  the  special 
or  general  pnjperty  in  the  flour.  It 
said:  "The  true  ground  on  which  to  sus. 
tain  this  transfer  of  property  to  the  bank 
is  by  regarding  the  transaction  as  a  sale 
to  the  bank  in  trust,  to  deliver  the  prop- 
erty to  Jones  in  case  he  accepted  the  draft, 
and  if  he  refused  to  accept  the  draft  then 
to  sell  the  flour  and  retain  out  of  the 
proceeds  the  amount  of  the  draft,  and  to 
pay  the  surplus  to  Foster."  4  N.  Y.  502. 
The  case  of  City  Bank  v.  Rome,  W.  ,fe  O. 
R.Co.  follows  thecase  justcited,  and  holds 
that  the  delivery  of  a  bill  of  lading  by  an 
owner,  with  intent  to  pass  the  title,  actu- 


ally passes  it,  whether  drawn  to  "as- 
sign.^" or  not,  and  if  drawn  to  "assigns," 
whether  it  be  indorsed  or  not.  In  this 
case  again  the  substance  of  the  transac- 
tion is  regarded  rather -than  the  form. 
The  only  material  point  is,  whether  there 
was  an  intent  to  pass  the  title  to  tlie 
goods  for  a  consideration.  The  intent 
ma.v  be  either  to  pass  it  absolutely  or  con- 
ditionally, or  in  trust.  Whatever  the 
intent  may  be  the  court  will  carry  it  into 
effect.  Following  these  authorities,  it  is 
necessary  to  hold  that  when  the  goods 
were  shipped  at  Toledo  the  plaintiff  held 
the  title  to  the  grain  included  in  the  bill 
of  lading,  charged  with  a  trust  in  favor 
of  T.  W.  Griffin  &  Co.,  to  whom  it  was  to 
be  made  over,  if  they  accepted  and  paid 
the  drafts  drawnag  ainst  it. 

It  is  now  necessary  to  examine  the  acts 
of  A.  L.  Griffin  &  Co.,  at  Buffalo.  It  is 
plain  that  it  was  the  intent  of  the  parties 
that  the  grain  should  be  trans-shipped  at 
Buffalo  to  New  Vork.  This  is  shown  by 
the  Toledo  bill  of  lading,  as  well  as  by  the 
known  course  of  business.  The  words 
"care  A.  L.  Gritfin  &  Co."  made  those 
parties  consignees  at  Buffalo  only  pro- 
visionally, and  as  incidental  to  the  main 
object  of  the  transit,  which  was  to  end  in 
New  York.  Their  authority  was  limited 
I  by  the  object  sought  to  be  accomplished. 
It  was  in  writing  disclosed  on  the  face  of 
the  liill  of  lading,  and  according  to  well- 
settled  principles  must  be  strictly  pursued. 
i  Their  whole  power  was  to  forward  the 
goods  to  the  same  consignees  on  the  same 
terms  as  stated  in  the  Toledo  bill  of  lad- 
ing. On  the  face  of  the  cannl  bill  of  lading- 
it  was  apparent  that  the  grain  had  come 
to  Buffalo  by  way  of  the  l^kes ;  and  any 
one  taking  that  bill  would  be  put  upon 
in(juiry  as  to  the  authority  of  A.  L.  (ini- 
tio &  Co. 

But  without  pursuing  tliis  line  of  inqui- 
!  ry  It  is  enough  that  the  canal  bill  of  lading 
I  did  not  differ  in  substance  from  the  Toledo 
I  bill.     It  mentioned    the    same  consignees, 
;  the  same  owners,  the   bank,  and   had    Uie 
j  same   memorandum    as    to  the  interest  of 
T.  W.  Griffin    &   Co.     The  statement  that 
i  the  "freight  charges  and   demurrage  were 
;  payable  to  Young  Brothers,"  etc.,  was  of 
no     material     sismificance.      That     only 
showed    with    whom    the  freight  was  to 
be    settled   on   behalf  of  the  carriers.    It 
cannot  be  considered  that   any  holder  of 
the  grain  could   possibly  be  misled    by   an 
entry,  the   object   of   which    was   so  plain 
and    unequivocal.      In    the   aspect   of   the 
case   most   unfavorable  for   the   plaintiff, 
tliere    were  indications   on  the  canal    hill 
which,  under  the  rulings  in    Dows    v.  Per- 
rin,   aupia,  and   in    Dows   v.  Greene,  were 
sufficient   to   lead    to   the  conclusion  that 
the   plaintiff   had    an  inlerest,  an  I  to   nut 
any   person    who  took  the  goods  upon  in- 
quiry  as   to   its  rights.     Griffin  &  Co.,  ac- 
cordingly, had  no  right  whatever  to  med- 
dle  with   the  grain,  or   to  warehouse  it. 
The   entire  control    was    vested  in    Kidd, 
Pierce   &   Co.,  for  the   use  of  the   plaintiff. 
The     warehousemen,   Shaw    &   Co.,    were 
bound  to  inquire;  whetlier  a  bill   of  lading 
accompanied   the  shipment.      Their    cus- 
tom   to   make  no  inquiries   but  to  ware- 


FIRST  NAT.  BANK  v.  SHAW. 


319 


house  grain  for  any  one  who  had  the  pos- 
session could  not, in  any  respect,  prejudice 
the  riahts  of  the  plaintiff.  Having  ware- 
housed it,  they  were  bound  to  hold  the 
grain  for  the  rightful  owner.  City  Banli  v. 
Rome,  W.  &  O.  R.  Co.,  44  N.  Y.  141.  Their 
receipt  given  for  the  grain  was  no  protec- 
tion to  the  Guaranty  and  Indemnity  Co. 
Shaw  &  Co.  simply  trusted  to  a  person 
having  the  naljed  possession,  without  any 
title  or  indicia  of  it.  If  on  that  hare  pos- 
session they  issued  evidences  of  title,  they 
were  mere  waste  paper,  under  which  tli'e 
guaranty  company  can  make  no  claim. 
A  mere  possessor  cannot  confer  owner- 
ship by  falsely  asserting,  through  bills  of 
lading  or  warehouse  receipts,  that  he  has 
a  title.  Saltus  v.  Everett,  20  Wend.  267; 
32  Am.  Dec.  541. 

It  is  however  claimed  on  the  part  of  tlie 
company,  that  it  is  protected  by  the  pro- 
visions of  the  so-caJled  "Factors  Act." 
Brfore  considering  the  terms  of  that  act  it 
will  be  proper  to  notice  the  rules  of  the 
common  law  as  to  the  power  of  factors 
and  others  having  pos.«iession  of  the  goods 
of  third  persons,  having  documentary  ev- 
idence of  title  to  such  goods,  to  pledge 
them.  This  rule  has  been  tersely  stated 
by  Baron  Parke  (Lord  Wensleydale),  in 
Phillips  V.  Huth,  6  M.  &  W.  596.  He  said  : 
"Before  the  passing  of  the  factors  act  it 
was  clearly  settled  that  a  factor  or  agent 
for  sale  had  no  power  to  pledge  whether 
he  was  in  possession  either  of  the  goods 
themselves  or  of  the  symbol  of  the  goods, 
and  even  though  the  symbol  might  bear 
on  the  face  of  it  some  e'videnceof  the  prop- 
erty being  in  himself,  as  in  the  case  of  a 
bill  of  lading  in  which  he  was  consignee  or 
indorsee.  This  was  in  accordance  with 
the  general  rule,  that  he  who  deals  with 
one  ex  mandato  can  obtain  from  him  no 
better  title  than  his  mandate  enables  him 
to  bestow." 

Howeverlogical  this  rule  may  have  been, 
it  was  found  in  practice  to  bear  hard  on 
the  interests  of  commerce.  To  remedy 
some  of  the  inconveniences  caused  b.y  it, 
the  English  Parliament  enacted  a  number 
of  statutes.    4  Geo.   IV,  chap.   83;  6  Geo. 

IV,  chap.  94  (commonly  known  as  the 
Factors  Act),  5  and  6  Vict.,  chap.  .39.  The 
New  York  act,  with  some  modifications, 
is  a  reproduction  of  that  of  6  George  IV. 

In  so  far  as  these  statutes  have  not 
changed  the  law,  the  former  rule  of  course 
prevails;  and  the  holder  of  the  goods  of 
another,  with  or  without  documentary 
evidence  of  title,  has  no  greater  power  to 
pledge  them  than  they  confer.     Paterson 

V.  Tash,  2  Strange.  117H;  Daubigny  v.  Du- 
val, 5  T.  R.  604;  Lamb  v.  Attenborough,  1 
Best  &  Smith,  S31. 

There  are  two  sections  of  our  "Factors 
Act"  to  be  considered  in  their  relations  to 
the  present  case,  the  first  and  the  third. 
The  first  provides  that  every  person  in 
whose  name  any  merchandise  shall  be 
shipped  shall  be  deemed  the  true  owner  so 
far  as  to  entitle  the  consignee  of  such  mer- 
chandise, acting  in  good  faith,  to  a  lien 
thereon,  (1)  for  any  money  advanced  or 
negotiable  security  given  by  such  con- 
signee for  the  use  of  the  person  in  whose 
name  the  shipment  is  made;  and  (2)  for 


any  money  or  negotiable  paper  received  by 
the  person  in  whose  name  such  shipment 
shall  have  been  made  for  the  use  of  the 
consignee.  It  is  plain  that  this  section 
has  nvi) application  to  the  present  case,  as 
it  has  been  shown  that  the  shipment  can- 
not be  deemed  to  be  made  in  the  name  of 
Griffin   &   Co. 

The  third  section  of  the  act  provides 
that  every  factor  or  other  agent  intrusted 
with  the  possession  of  any  bill  of  lading, 
customhouse  permit  or  warehouse  keep- 
er's receipt  for  the  delivery  of  any  "such" 
merchandise  (referring  to  the  first  section) ; 
and  every  such  factor  or  agent  not  hav- 
ing the  documentary  evidence  of  title,  who 
shall  be  intrusted  with  the  possession  of 
any  merchandise  for  the  purpose  of  sale, 
or  as  security  for  any  advances  to  be 
made  or  obtained  thereon,  shall bedeemed 
to  be  the  true  owner  thereof  so  far  as  to 
give  validity  to  any  contract  made  by 
such  agent  with  any  other  person,  for  the 
sale  or  disposition  of  the  whole  or  any 
part  of  such  merchandise,  for  any  money 
advanced,  etc.,  by  such  other  person  on 
the  faith  thereof.     Laws   1830,  chap.  179. 

It  is  urged  by  the  defendants  that  the 
fact  that  the  forwarding  house  at  Buffalo 
sent  the  canal  bill  of  lading  to  T.  W. 
Griffin  &  Co.  brings  the  case  at  bar  within 
this  section. 

To  sustain  this  view,  it  is  necessary  to 
show  that  Griffin  &  Co.  were  factors  or 
agents,  that  they  were  "intrusted"  with 
the  bill  of  lading  for  the  delivery  of  such 
merchandise  as  was  provided  for  in  the 
first  section,  and  that  an  advance  was 
made  to  them  on  the  faith  of  the  docu- 
ment with  which  they  were  intrusted. 

It  needs  no  argument  to  show  that 
Griffin  &  Co.  were  not  factors  of  the  nlain- 
tiff.  The  statute  presupposes  that  the  re- 
lation of  principal  and  factor  already  sub- 
sists when  the  trust  or  confldeoce  is  re- 
posed in  him.  In  other  words,  the  rela- 
tion of  factor  is  not  created  oy  the  mere 
possession  of  the  instrument,  though  that 
may  raise  a  presumption  when  in  the  al- 
leged factor's  name,  otherwise  the  rela- 
tion is  to  be  proved  aliunde.  Cook  v.  Beal, 
1  Bosw.  497.  Nor  can  Grifiin  &  Co.  be  re- 
garded as  agents  of  theplaintiff.  No  pow- 
er was  given  in  the  lake  bill  of  lading  to 
make  them  the  agents  of  the  plaintiff,  and 
if  the  Buffalo  house,  without  authority, 
sent  the  canal  bill  of  lading  to  them,  they 
did  not  thereby  become  agents,  since  that 
relation  could  only  be  created  by  the  act 
of  the  plaintiff.  Lamb  v.  Attenborough, 
1  Best  &  Smith,  831. 

It  cannot  be  claimed  that  Griffin  &  Co. 
were  intrusted  with  the  possession  of  the 
merchandise.  If  "intrusted"  with  any 
thing,  it  must  have  been  with  the  bill  of 
lading.  It  is  accordingly  necessary  to 
give  a  construction  to  the  statutory 
words  "intrusted  with  the  possession  of 
a  bill  of  lading  of  any  such  merchandise," 
etc.  The  word  "Intrusted"  here  implies 
confidence  reposed.  If  the  bill  had  been 
stolen,  there  would  have  been  no  intrust- 
ing. The  consent  of  the  owner  is  necessa- 
ry. True,  it  may  be  obtained  by  fraud. 
Sheppard  v.  Union  Bank  of  London,  7  H. 
&  N.  661 ;  Dows  v.  Greene,  24  N.  Y.  638.  But 
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it  must  in  sonip  form  be  had.  There  was 
here  no  trust  by  the  owner;  the  lnke  bill 
of  IjulinK  Ktive  no  authority  to  A.  L.  Grif- 
tin  &  (.'o.  to  repose  any  confidence  in  T. 
W.  Grittin  ife  C!o.  Again,  tlie  same  word 
"iiitru.sted  ■"  refers  to  a  bill  of  lading  in  the 
name  of  the  factor  or  other  agent.  Tliis 
is  asMumcMl  in  all  the  English  cases.  It 
was  expressly  so  defined  in  the  fiist  fac- 
tors act, 4  Geo.  IV,  §  1.  The  court,  In  Phil- 
lips V.  Huth,  supra,  said:  "The  first  sec- 
tion of  the  act  shows  that  the  word  'in- 
trusted,' was  not  unimjjorcant,  and  was 
advisedly  introduced,  for  it  provides  that 
the  person  in  whose  name  the  goods  shall 
be  shipped  shall  be  deemed  to  be  intrusted 
therewith  for  the  purposes  of  the  act,  un- 
less the  contrary  thereof  shall  appear  or 
be  shown  in  evidence  by  the  person  dis- 
puting the  fact."  Page  596.  This  con- 
struction is  strengthened  by  the  words 
"such  merchandise."  The  language  is  that 
every  factor,  etc.,  intrusted  with  the  pos- 
session of  any  bill  of  lading,  etc.,  for  tlie 
delivery  of  any  "such"  merchandise  (re- 
ferring to  the  tirst  section),  •  *  *  shall 
be  deemed  to  be  the  owner  thereof.  On 
examining  the  tirst  section,  it  is  found  to 
apply  only  to  cases  where  the  merchan- 
dise is  shipped  in  the  name  of  the  person 
who  assumes  to  control  it.  ('artvvright 
V.  Wilmenling,  24  N.  Y.  521.  On  the  otiier 
hand,  when  the  case  of  a  factor,  etc.,  not 
having  any  documentary  evidence  of  title, 
but  having  possession,  is  provided  for  in 
the  statute,  tlie  word  "such"  is  omitted, 
and  the  word  "  any  "  is  substituted  in  its 
place.  Section  '.',  thus  provides  for  two 
entirely  distinct  classes  of  cases:  one, 
where  the  factor,  etc.,  has  documentai'y 
evidence  of  such  merchandise  as  is  referred 
to  in  the  first  section,  running  to  himself; 
the  other,  where  he  is  intrusted  with  the 
possession  of  any  merchandise  wliatever, 
for  the  purpose  of  sale.  In  the  first  of  these 
cases  tlie  evidence  mustbe complete,  point- 
ing to  himself  as  owner,  and  with  no  no- 
tice, bj'  the  bill  of  lading  or  otherwise, 
that  he  is  not  the  actual  and  bona  fide 
owner.  See  §  2,  and  Cartwright  v.  Wil- 
merding,  24  N.  Y.  .521  ;  Bonitov.  Mosquera, 
2Bos(v.  401. 

Moreover,  the  defendant,  the  guaranty 
company,  did  not  advance  the  monev  to 
Griffiu  &  Co.  on  the  faith  of  the  bill  of  lad- 
ing, etc.  This  is  one  of  the  requirements 
of  the  factors  act.  Jennings  v.  Merrill,  20 
Wend.  9.  It  acted  on  the  warehouse  re- 
ceipt of  Shaw  &  Co.,  which  was  itself  is- 
sued without  an.y  reference  to  documenta- 
ry title,  and  relying  only  on  the  manual 
and  unauthorized  possession  of  Griffin  & 
Co.  Even  if  the  bill  of  lading  had  been  be- 
fore the  defendant,  it  could  not  properly 
be  said  to  act  on  thefaith  of  it,  asit  would 
have  had  constructive  notice  that  the 
goods  were  not  "intrusted"  to  GritHn  & 
Co.,  not  being  in  their  names.  Bonito  v. 
Mosquera,  2  Bosw.  401  ;  Pegram  v.  Car- 
son, 10  id.  .'iOS;  Cartwright  v.  Wilmerding, 
24  N.  Y.  533.  The  only  explanation  con- 
sistent with  good  faith  that  can  bo  given 
of  the  possession  by  Griffin  &  Co.  of  the 
canal  bill  of  ladine  is,  that  they  were  mere 
bailees  of  it  to  hand  to  Kidd,  Pierce&  Co., 
or  that  they  received  it  by  mistake.   There 


was  no  evidence  to  show  fraud  or  collu"- 
sion  on  the  part  of  the  Buffalo  house,  and' 
these  are  not  to  be  presumed.  Nothing 
could  be  more  contrary  to  established 
and  elementary  principles  than  to  hold 
that  a  mere  bailee  of  a  bill  of  lading,  such 
as  a  finder  or  depositary,  having  no  ap- 
parent title  to  it,  could  make  a.  valid 
transfer  of  it  or  create  a  lien  upon  the 
goods  which  it  represents,  in  favor  of  a 
third  person  who  might  make  advances 
to  the  possessor,  with  or  without  knowl- 
edge of   the  actual  state  of  facts. 

The  defendants  take  an  additional, 
ground.  It  was  urged  that  the  plaintiff 
has  lost  his  rights  under  the  bill  of  lading 
"through  his  negligence  in  not  observing 
the  arrival  of  the  canal-boat."  It  is  not; 
perceived  how  any  remissness  subsequent 
to  the  advances  made  by  the  guaranty 
company  would  affect  the  plaintiff's  rights. 
Whatever  interest  the  defendant  acquired 
accrued  on  the  17th  of  October,  when  th& 
advance  was  made.  The  boat  arrived  on 
the  16th.  This  theory  of  negligence  must 
rest  on  the  view  that  the  plaintiff's  claim 
was  a  mere  lien.  It  has  already  been 
shown  that  this  was  not  the  case,  but 
that  the  plaintiff  had  the  title.  The  court 
below  laid  some  stress  on  the  fact  that  the 
plaintiff's  cashier  stated  in  his  testimony 
that  the  transaction  was  a  pledge.  His 
version  of  a  transaction  entered  into  by 
written  instruments  is  not  binding  on  the 
court.  However,  even  if  the  transaction 
constituted  a  pledge,  the  rule  which  holds 
that  a  mere  lienor  may  lose  his  lien  by 
negligence,  etc.,  is  not  applicable.  A 
pledgee  has  something  more  than  a  mere 
lien.  He  has  a  property  in  the  goods  and 
not  simply  a  right  to  hold  them  as  in  the 
case  of  a  lien.  Theneg'igence  of  the  plain- 
tiff, under  the  circumstances,  is  wholly  im- 
material. The  rights  of  the  defendants 
depend  on  the  question  whether  Grittin  & 
Co.  were  in  any  form  held  out  by  theown- 
ers  as  entitled  to  control  the  grain.  That 
point  can  only  be  determined  by  the  fair 
construction  of  the  hill  of  lading.  If  the 
guaranty  company  saw  tit  toact  on  theso- 
called  warehouse  receipt,  which  itself  had 
no  solid  foundation,  it  acted  at  its  peril. 
It  should  have  inquired  into  the  title  and 
have  examined  the  documentary  ev-dence 
accompanying  the  shipments  of  the  grain. 
City  Bank  v.  Rome,  W.  &  O.  R.  Co., supra. 
It  cannot  shield  itself  from  this  obligation 
by  imputing  negligence  to  the  jilaintiff, 
which  was  not  bound  toward  mere 
strangers  to  be  diligent  in  looking  after 
its  property  while  in  the  possession  of  the 
carrier.  Even  if  there  was  some  evidence 
(jf  negligence,  it  depended  so  much  on  a 
variety  of  circumstances  that  it  should 
have  been  left  to  the  jury  to  determiue 
whether  the  plaintiff  had  been  guilty  of  it. 
Without  dwelling  upon  this  point,  it  is 
enough  to  say  that  the  question  of  negli- 
gence does  not  enter  into  the  case. 

The  defendant  further  claims,  that  as 
Griffin  &  Co.  had  paid  for  the  grain,  on 
account,  .$1,945.80,  and  as  the  guaranty 
company  had  acquired  Griffiu's  Interest,  it 
was  absolutely  necessary  to  the  mainte- 
nance of  this  action  that  this  amount 
should  have  been  tendered  by  the  plaintiff. 
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This  is  a  misconception.  If  Griffln  &  Co. 
had  detained  the  property,  no  such  pay- 
ment wonld  have  been  necessarv.ua  the 
possessory  rio-ht  of  the  pain  tiff  would 
have  continued  superior  t(j  that  of  <irimn 
&  (Jo.  until  the  entire  debt  was  pai(5.  The 
guaranty  company,  standing  in  GrifTin's 
position  and  acquiring  liis  rights,  can  have 
no  greater  claim. 

The  court  below  were  requested  to  in- 
struct the  jury  that  as  far  as  the  defend- 
ants were  concerned,  if  a  verdict  was  ren- 
dered in  their  favor,  the  value  of  the  prop- 
erty should  only  be  assessed  at  the  ad- 
vances made  by  the  guaranty  company, 
and  interest.  This  instruction  was  refused 
under  exception,  and  an  instruction  was 
given  that  tlie  entire  value  of  the  proper- 
ty sliould  be  found.  This  ruling  was  erro- 
neous. In  any  aspect  of  the  case,  the 
plaintiff  had  not  lost  its  lien  as  between 
it  and  Griffin  &  Co.  The  case  is  governed 
by  the  rule  in  Townsend  v.  Bargy,  57  N. 
Y.  6()5.  This  is,  that  the  value  to  be  as- 
sessed as  against  the  owner  or  his  repre- 
sentatives is  the  creditor's  claim,  with  in- 
terest. 

The  result  of  the  discussion  may  now  be 
summed  up.  The  title  to  the  grain  in  con- 
troversy was  held  at  Toledo  by  the  plain 
tff  in  trust,  and  after  its  own  advances 
were  paid  any  residuary  interest  was  to 
be  made  over  to  T.  W.  Griflin  &  Co.  The 
canal  bill  of  lading  recognized  the  true  re- 
lation of  the  parties  and  left  the  title  in 
the  same  way.  The  fact  that  this  bill 
came  into  the  hands  of  Griffin  &  Co., 
through  the  act  of  £oung  Brothers,  was 
of  no  importance,  as  the  bill  did  not  im- 
port a  delivery  to  the  former  firm.  Shaw 
&  Co.  could  not  safely  repose  on  the  mere 
possession  of  Griffin  &  Co.,  but  were 
bound  to  look  into  the  shipping  docu- 
ments, and  are  accordingly  chargeable 
with  constructive  notice  of  their  contents. 
The  guaranty  company  are  in  the  same 
position  with  Shaw  &  Co.  The  ware- 
house receipt  being  mere  waste  paper, 
that  company  nan  claim  no  rights  under 
It.  Such  a  "warehouse  receipt  "is  not  one 
intended  by  the  factors  act.  That  refers 
to  the  receipts  given  in  foreign  trade  or 
importation.  Cartwright  t.  Wilmerding, 
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24  N.  Y.  52,S.  Even  if  it  were  within  the 
intent  of  the  act,  it  would  not  help  the  de- 
fendants, as  it  did  not  rest  on  any  confi- 
dence or  trust  reposed  by  (he  owner  in 
them,  or  in  those  from  whom  they  received 
possession. 

The  plaintiff  accordingly  could  maintain 
an  action  of  replevin  against  these  defend- 
ants based  on  its  property,  whether  gen- 
eral oi'  special,  in  the  goods. 

Considerable  stress  was  laid  at  the  ar- 
gument, by  counsel  on  either  side  of  the 
case,  on  the  great  consequences  to  com- 
merce of  a  decision  in  this  cause  adverse 
to  their  respective  views.  Finding  the 
principles  of  law  clearly  settled,  we  are 
bound  to  administer  them  as  they  have 
come  down  to  us  from  our  predecessors. 
We  however  believe  that  a  decision  can- 
not, on  the  whole,  be  adverse  to  commer- 
cial interests,  which,  while  it  reeognizea 
the  convenience  of  merchants  and  the 
great  value  and  importance  of  the  factors 
act,  requires  of  those  who  advance  money 
on  commercial  documents  the  observance 
of  reasonable  diligence  and  the  obligation 
to  make  reasonable  inquiry,  and  enables 
owners  of  property  on  the  great  trans- 
portation lines  of  inland  commerce  to  se- 
cure it  from  the  fraud.s  and  depredations 
of  mere  custodians  and  bailees,  in  whom 
no  special  confidence  is  reposed.  While 
commercial  convenience  must  beresi)ected, 
the  rights  of  property  must  not  be  sacri- 
ficed. It  is  not  a  case  for  the  application 
of  the  rule,  that  where  one  of  two  persons 
must  suffer,  that  one  must  sustain  theloss 
who  has  reposed  tne  confidence.  No 
confidence  has  been  reposed  in  the  person 
under  whom  the  defendants  claim.  On 
the  other  hand,  great  care  was  taken  to 
keep  the  title  to  the  property  and  the  indi- 
cia of  ownership  regularly  in  the  plain- 
tiff. The  true  interests  of  commerce  de- 
mand tliat  the  claims  under  bills  of  lading 
and  other  such  instruments  should  be 
scrupulously  protected,  since  commerce 
will  not  flourish  where  the  rights  of  prop- 
erty are  not  respected. 

The  judgment  of  the  court  below  should 
be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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FOOT  V.  MARSH. 

(51  N.  Y.  288.) 

Commission  of  Appeals  of  New  Torlt.    Jan. 
Term,  1873. 

Action  by  N.  B.  Foot  &  Co  against 
Marsli,  Delaye  &  Rogers  to  recover  tor  a 
lireacli  of  a  contract  for  the  sale  of  certain 
oil.  Defendants  had  an  option  to  purchase 
150  barrels  of  oil  of  three  different  grades, 
and  offered  100  barrels  to  plaintiffs,  show- 
ing them  a  sample  taken  from  the  middle- 
grade  oil.  As  the  barrels  contained  differ- 
ent quantities,  it  was  agreed  that  they 
should  contain  an  average  of  40  gallons. 
The  evidence  was  conflicting  as  to  whether 
the  purchasers  should  assume  the  risk  of 
leakage,  and  defendants  agreed  to  set 
apart  100  barrels,  averaging  40  gallons 
each.  After  the  agreement  for  the  sale  was 
made,  plaintiffs  gave  defendants  their  note 
for.f750,  and  received  from  them  thefoUow- 
ing  receipt:  "N.  B.  Foot  &  Co.  bought  of 
Marsh,  Uelaye  «&  Rogers  100  barrels,  at 
twelve  shillings,  $150;  4,000  gallons  of  oil, 
at  eighteen  cents,  f720=f870.  Received 
payment  by  note  at  three  months  from 
June7,1862.  Marsh,  Delaye&Rogers.  The 
above  oil  is  to  be  delivered  when  called 
for,  subject  to  twenty  shillings  per  mont'h 
storage,  and  the  quality  of  the  oil  is  to  be 
like  the  sample  delivered.  Marsh,  Delaye 
&  Rogers. "  Defendants  accepted  the  option 
for  the  150  barrels.  Plaintiffs  paid  their 
note,  and  were  shown  100  barrels, contain- 
ing about  1,KOO  gallons, worth  from  5  to  10 
cents  a  gallon  less  than  the  sample  by 
which  they  bought.  The  court  charged 
thatif  there  was  an  agreement  to  set  aside 
100  barrels  of  40  gallons  each,  equal  in 
quality  to  the  sample,  and  defendants  did 
so,  the  oil  was  thenceforth  at  plaintiffs' 
risk;  but,  if  there  was  no  such  agreement, 
plaintiffs  were  bound  to  deliver  4,000  gal- 
lons when  called  for.  .Judgment  was  ren- 
dered for  plaintiffs. 

D.  M.  K.  Johnson,  for  appellants.    J.  D. 
Kernan,  for  respondents. 

GRAY,  C.  The  principal  questiim  pre- 
sented for  our  consideration  arises  upon 
the  defendants'  exception  to  that  por- 
tion of  the  charge  given  by  the  judge  to  the 
jury,  in  which  he  stated,  in  substance, 
that  if  no  agreement  was  madeor  author- 
ity given  to  the  defendants  to  set  apart 
for  the  plaintiffs  the  oil  described  in  the 
contract,  then  the  contract,  from  its 
terms,  became  a  contract  to  deliver  four 
thousand  gallons  of  oil  when  called  for, 
and  that  the  defendants,  in  order  to  com- 
ply with  the  cull,  werebound  to  have  that 
quantity  on  hand  whenever  the  call 
should  be  made.  This  case  is  by  the  de- 
fendants likened  to  the  case  of  Kimberly 
V.  Patchin,  19  N.  Y.  330;  75  Am.  Dec.  334; 
and  the  ground  upon  which  this  portion 
<jf  the  charge  is  claimed  to  be  erroneous 
is,  that  the  contract,  when  read  by  the 
Ught  of  the  circumstances  surrounding  it, 
is  in  principle,  like  the  contract  in  that 
case  for  thesale  of  six  thousand  bushels  of 


wheat,  parcel  of  six  thousand  two  hun- 
dred and  forty-nine  bushels,  at  seventy 
cents  per  bushel,  of  which  no  separation 
or  manual  delivery  was  made,  but  as  a 
substitute  for  a  manual  delivery,  and  to 
constitute  the  contract  for  its  sale  an  exe- 
cuted, not  an  executory  contract,  the 
vendor  gave  to  the  purchaser  his  receipt 
for  it,  agreeing  to  deliver  it  to  his  order, 
free  of  all  charges,  whereupon  the  vendor 
was  held  to  have  constituted  himself  the 
bailee  of  the  wheat,  and  to  have  thence- 
forth stood  in  that  relation  to  the  pur- 
chaser and  the  property ;  to  render  the 
contract  effectual  as  an  executed  contract 
from  the  time  it  was  made,  the  purchaser 
must  have  been  invested  with  the  right, 
after  demand,  to  take  the  property.  This 
was  a  right  the  defendants  at  the  time  of 
making  the  sale  had  no  power  to  confer, 
they  not  being  at  the  time  the  owners  of 
any  portion  of  it;  nor  did  they,  in  the 
place  of  a  manual  delivery,  give  to  the 
plaintiffs  their  receipt  for  it,  and  thus  at- 
tempt to  constitute  themselves  the  bailees 
of  the  plaintiffs  and  of  the  oil,  as  did  the 
vendor  of  the  wheat  in  Kimberly  v. 
Patchin.  If  the  one  hundred  and  fifty 
b;irrels  of  oil  of  which  the  one  hundred 
barrels  and  the  four  thousand  gallons 
were  understood  to  be  a  part,  were,  like 
the  wheat,  all  of  the  same  quality, so  that 
nothing  but  the  quantit.y,  without  refer- 
ence to  quality,  was  to  be  taken  from  the 
larger  amount,  the  extrinsic  facts  that  the 
sale  was  at  a  profit  of  only  two  cents  per 
gallon,  and  the  risk  of  leakage  during  the 
summer  months  so  largely  exceeded  the 
profits  of  the  sale,  it  might  be  urged,  with 
more  plausibility  than  it  now  can,  that 
the  agreement  of  the  defendants  to  deliver 
the  barrels  and  oil  when  called  for  was 
like  the  agreement  contained  in  the  receipt 
in  Kimberly  v.  Patchin  to  deliver  the 
wheat  to  the  order  of  the  purchaser,  and 
that  the  defendants  should,  under  the  cir- 
cumstances, as  was  the  vendor  in  that 
case,  be  regarded  as  the  bailres  of  the 
plaintiffs.  But  in  order  to  substitute  an 
arrangement  between  the  parties  for  a 
manual  delivery  of  a  parcel  of  property 
mixed  with  an  ascertained  and  defined 
larger  quantity,  it  must  be  so  clearly  de- 
fined that  the  purchaser  can  take  ii,  or  as 
the  assignee  of  the  purchaser  did  in  Kim- 
berly V.  Patchin,  muintaiii  replevin  for  it. 
In  this  case  the  larger  quantity,  parcel  of 
which  was  understood  to  be  contracted 
to  the  plaintiffs,  consisted  of  one  hundred 
and  fifty  barrels  containing  three  different 
qualities  of  oil,  but  sixty-eight  of  which 
(forty-seven  of  the  Buffalo  and  Erie  oil 
and  twenty-one  barrels,  marked  V.  B.) 
corresponded  with  the  sample  by  which 
the  one  hundred  barrels  were  sold.  The 
residue,  forty-six  barrels  of  the  Murray 
oil,  was  superior  to  the  sample;  and 
thirty-six,  known  as  the  Lemon  oil,  were 
inferior  to  the  sample.  The  plaintiffs 
would  not  have  the  right  to  take  the  Mur- 
ray or  superior  oil,  and  could  not  be  com- 
pelled to  take  the  Lemon  or  inferior  oil. 
And  if  the  sample  was,  as  the  witness  at 
one  time  stated,  a  poor  sample  of  the 
most  inferior  oil,  then  but  thirty-six  bar- 
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rels  of  that  description,  containinR  less 
than  one  thousand  five  hundred  gallons, 
could  have  been  selected  from  the  whole 
quantity,  and  hence  the  plaintiffs  were 
without  adequate  means  of  redress,  un- 
less by  action  for  failing  to  deliver  the 
quantity  of  oil  sold  conforming  to  the 
sample.  The  fact  that  the  oil,  which  was 
the  subject  of  the  sale,  was  understood  by 
the  pUiintiffs  to  be  a  parcel  of  a  larger 
quantity,  and  that  the  sale  was  made  at 
a  profit  of  only  two  cents  per  gallon, 
while  the  risk  of  loss  by  leakage  and 
evaporation  was  very  large,  are  circum- 
stances that  would  go  far  to  prove  that 
the  defendants  did  not  understand  the 
legal  import  of  the  writing  drawn  and 
subscribed  by  them,  or  that  they  were 
overreached  by  the  plaintiffs,  who  sug- 
gested their  terms  after,  as  one  of  them 
had  testified,  they  refused  to  purchase,  un- 
less the  defendants  would  guarantee  them 
against  leakage,  which  the  defendants  re- 
fused to  do.  But  as  no  question  was 
raised  by  the  pleadings,  or  elsewhere,  as 
to  a  reformation  of  the  contract,  we  must 
regard   it   as  expressing  the  intentions   of 


the  parties  and  give  it  the  interpretation 
which,  under  the  circumstances,  its  lan- 
guage plainly  imports.  The  charge  was 
more  favorable  to  the  defendants  than  a 
fair  construction  of  the  written  contract 
warranted.  The  conversations,  out  of 
which  the  defendants  sought  to  establish 
an  agreement  between  the  parties  that 
the  defendants  might  set  apart  the  one 
hundred  barrels  of  oil  for  the  plaintiffs, 
as  well  as  the  conversations  as  to  the  guar- 
anty against  loss  by  leakage,  were  all 
prior  to  the  reduction  of  their  agreement 
to  writing  and  should  have  been  excluded 
from  the  consideration  of  the  jury,  leav- 
ing the  writing  as  the  only  evidence  of  the 
agreenjent  to  be  interpreted  by  the  aid  of 
extrinsic  facts.  No  error  was  committed 
in  the  instructions  to  allow  interest.  The 
verdict  was  more  favorable  to  the  defend- 
ants than  the  charge  warranted;  of  that 
however  they  cannot  upon  this  appeal 
complain. 

The  order  appealed  from  should  be  re- 
versed. 

All  concur. 

Order  reversed. 
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GANSON  et  al.  v.  MADIGAN. 
(15  Wis.  144.) 

Supreme  Court  of  Wisconsin.    January  Term, 

1863. 

Appeal  from  circuit  court,  Dodge  county. 

Action  by  Ganson,  Huntley  &  Co.  against 
one  Madigan  to  recover  for  the  price  of  n 
reaping  uiacliine  alleged  to  hav3  been  de- 
livered on  his  written  order.  Madigan 
signed  an  order  in  February,  1855,  request- 
ing Ganson,  Huntley  &  Uo.  to  manufac- 
ture and  deliver  to  him  on  or  before  July 
1,  1855,  at  Milwaukee,  at  Douseroan  & 
Co.'s,  a  patent  self-raking  reaper,  war- 
ranted with  one  man  and  a  good  team  to 
cut  and  rake  from  12  to  iiO  acres  a  day,  for 
which  he  agreed  to  pay  on  delivery  |50, 
and  $110  December  1st  following.  The 
order  provided  that,  if  the  reaper  at  the 
next  harvest  did  not  perform  as  specified, 
the  purchaser  "  will  store  it  safely,  ami 
deliver  it  to  Ganson,  Huntley  &  Co.,  or 
their  agent, subject  to  the  refunding  of  the 
$50."  When  he  called  for  the  reaper  at 
the  time  and  place  siiecified.he  was  shown 
the  separate  pieces  of  a  number  of  reapers 
of  identical  form  and  size,  and  was  told 
by  Douseiuan  &  Co.  that  one  of  them  was 
for  him,  and  they  would  put  one  up 
for  him  if  he  would  take  it,  but  ho  refused. 
In  giving  instructions  to  the  jury,  the 
judge  said:  "After  an  examination  of  all 
its  parts,  the  contract  t)etween  tlie  par- 
ties In  this  action  is  ambiguous;  and  your 
first  duty  will  be  to  ascertain,  from  the 
contract  and  from  oral  evidence  which  has 
been  received  to  explain  it,  what  this  con- 
tract really  means.  You  are  to  construe 
tl.e  term  'a  good  team,' as  used  by  the 
parties  in  this  contract,  and  find  from  all 
the  evidence  on  that  subject,  whether  it 
means  a  good  two-horse  team,  or,  if  not, 
what  kind  of  team  it  does  mean.  If  you 
find  that  the  plaintiffs  did  deliver  a  ma- 
chine according  to  agreement,  then  they 
are  entitled  to  recover  whatever  damages 
they  have  sustained  by  the  defendant's 
refusal  to  receive.  The  rule  of  damages 
is  the  difference  between  the  contract 
price  and  the  actual  value  of  the  reaper 
on  the  1st  of  July,  18,i5,  the  day  spec- 
ified For  the  delivery,  together  with  any 
expenses  incurred  by  the  plaintiff.'"  At 
the  request  of  the  defendant,  the  judge 
also  instructed  the  jury  "that,,  if  the  ma- 
chine did  not  answer  the  terms  of  the  or- 
der as  to  capacitiy  and  power,  the  defend- 
ant was  not  obliged  to  take  it;  it  being  a 
condition  precedent  to  the  reception  of 
the  machine  and  the  payment  of  the  f  .50 
mentioned  in  the  order  that  the  plaintiffs 
should  manulactureand  deliver,  or  offer  to 
deliver,  for  defendant,  a  machine  of  the 
power  and  capacities  designated  in  the 
order.  Jf  the  jury  believe  from  the  testi- 
mony that  the  team  referred  to  means 
one  good  pair  of  horses,  and  that  the 
reaperfurnislied  atDonseman  &  Co.'s.  July 
1,  l,srj5,  for  the  defendant,  was  a  four- 
horse  machine,  and  required  four  horses 
to  work  it  up  to  the  warranty  of  twelve 
to  twenty  acres  a  day,  the  defendant  was 
under  no  obligation  to  receive  it.  If  the  | 
jury  believe  that  the  words 'good  team'| 


mean  two  horses,  and  that  it  is  proved 
that  these  machines  could  not  beoperated 
with  two  horses  up  to  the  warranty  at 
all  reasonable  times,  then  the  verdict  must 
be  for  the  defendant.  The  fact  that  said 
machines  were  occasionally  operated  with 
two  horses  is  not  sufficient  proof  to  estab- 
lish ti)at  the  capacity  of  the  machine  was 
equal  to  the  warranty."  The  plaintiffs 
requested  the  judge  to  give  the  following 
instructions,  all  of  which  were  refused: 
"(1)  If  the  jury  believe,  from  the  evidence, 
that  the  plaintiffs  fulfilled  the  contract  on 
their  part  by  the  manufacture  of  a  reaper, 
and  the  delivery  of  the  same  to  Douseman 
&  Co.,  on  or  before  the  1st  of  July,  18.55, 
as  called  for  by  the  contract,  the  plaintiffs 
are  entitled  to  recover  in  this  action  the 
contract  price,  with  interest.  (2)  That  it 
was  not  necessary  that  the  plaintiffs 
should  mark  or  set  apart  any  particular 
reaper  for  the  defendant  to  entitle  them 
to  recover  the  contract  price;  that  if  the 
jury  believe,  from  the  evidence,  that  the 
plaintiffs  manufactured  and  delivered  to 
Douseman  &  Co.,  for  the  defendant,  on  or 
before  the  1st  day  of  July,  1855,  such  a 
reaperas  the  contract  called  for,  the  plain- 
tiffs performed  the  contract  on  their  part, 
and  are  entitled  to  recover  the  contract 
price,  with  interest,  though  the  reaper  for 
the  (lefendaiit  was  not  separated  from 
other  reapers  sent  to  Douseman  &  Co.  by 
the  plaintiffs,  or  any  particular  reaper 
tendered  to  the  defendant.  (3)  That  this 
action  is  brought  to  recover  the  contract 
price  of  the  reaper;  and,  if  entitled  to  re- 
cover at  all,  the  plaintiffs  are  entitled  to 
recover  therein  the  contract  price,  with 
interest.  (4)  That  it  the  plaintiffs,  on  or 
before  the  1st  day  of  July,  1855,  delivered 
to  Douseman  &  Co.,  for  the  defendant,  a 
reaper  of  the  kind  ordered,  and  such  a 
one  as  the  contract  called  for,  the  title  to 
the  reaper  so  delivered  vested  in  the  de- 
fendant. (51  That,  whatever  may  be  the 
verdict  of  the  jury  in  this  action,  the  de- 
fendant, upon  the  pleadings,  is  entitled  to 
the  possession  of  the  reaper,  and  may  call 
at  Douseman  &  Co.'s,  and  demand  and  re- 
ceive the  same."  Verdict  and  judgment 
for  the  defendant. 

Conger  &  Hawes,  for  appellants.  Smith 
&  (Jrdway,  for  respondent. 

DIXON,  C.  J.  In  cases  like  this,  we  fully 
concur  with  Judge  Bronson  in  saying, 
that  "it  is  an  elementary  principle  that 
an  erroneous  decision  is  not  bad  law — it 
is  no  law  at  all;"  and  could  we  become 
satisfied  that  our  last  decision  (13  Wis., 671 
was  in  this  unfortunate  predicament,  or 
was  an  unauthorized  dictum,  we  should 
hasten  with  alacrity  to  retrace  our  steps. 
Subsequent  investigations  have  only  con- 
firmed the  views  which  we  there  took  of 
the  law. 

The  rights  and  liabilities  of  the  parties 
under  the  contract  were,  in  substance, 
these:  I'lie  plaintiffs  were  bound  to  man- 
ufacture and  deliver  the  machine  in  the 
manner  specified,  at  the  city  of  Milwau- 
kee, on  or  before  the  first  day  of  July. 
The  defendant  was  bound,  on  the  same 
day  (or  before,  if  notified  of  its  earlier  de- 
livery, and  he  chose  to  do  so),  to  be  pres- 
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ent  to  receive  it,  and  pay  the  fifty  dollars 
and  the  storage.  The  obligation  of  the 
plaintiffs  to  manufacture  and  deliver,  and 
that  of  the  defendant  to  be  present  and 
receive  and  pay,  were  mutual  and  con- 
current. The  presence  of  both  i)artie.s,  by 
themselves  or  agents,  at  the  time  and 
place  designated,  was  necessarily  contem- 
plated, since  the  obligations  resting  upon 
them  resi)Octively  could  not  otherwise  be 
discharged.  The  ijlaintiffs,  if  they  had 
manufactured  and  furnished  ready  for  de- 
livery by  their  agents  at  MilwauUee,  such 
a  mactiine  as  the  contract  called  for, 
would  have  so  far  performed  the  duty  im- 
posed upon  them  as  to  be  entitled  todam- 
ages  for  the  defendant's  violation  of  duty 
in  neglecting  to  be  xjreseut,  accept  and 
pay  the  sums  stipulated.  For  this  pur- 
pose It  was  not  necessary  for  them  to  set 
apart  the  machine  so  as  to  vest  tlie  title 
in  him  subject  to  their  lien  for  the  pur- 
chase money  and  charges.  Having  man- 
ufactured and  forwarded  tlie  machine 
upon  the  faith  of  his  promise  to  receive 
and  pay  for  it,  it  w<.uld  be  most  unrea- 
sonable and  unjust  to  say  that  tiiey 
should  not  have  compensation  for  any 
actual  loss  or  expense  which  they  had 
thus  incurred.  The  defendant,  by  his  fail- 
ure toappear  and  perform  the  contraclon 
his  part,  would  have  been  in  no  situation 
to  insist  upon  an  actual  delivery  or  sepa- 
ration of  the  machine.  Delivery  and  pay- 
ment were  concurrent  acts,  the  one  de- 
pendent on  the  performance  of  the  other, 
and  the  neglect  of  the  latter  effectually  ex- 
cused the  foiuiei.  It  would  have  been 
enough  to  have  enabled  the  plaintiffs  to 
recover  their  actual  loss  and  expenses,  if 
they  had  shown  that  they  were  ready  and 
willing  to  perform  the  contract  on  their 
part.  Chitty  on  Con.,  633.  As  stated  by 
Mr.  Parsons  (2  Parsons  on  Crin.,  4xj,) 
they  had  under  the  circumstances,  three 
courses  open  to  them;  to  consider  the  ma- 
chine as  their  own  (which  they  did,  by  not 
setting  it  apart,  so  as  to  constitute  a  de- 
livery),  and  sue  for  the  dam  ages  occasioned 
by  the  non-acceptance;  or  to  consider  it 
as  the  defendant's  ( which thej' might  have 
done,  by  separating  it  from  the  others 
so  as  to  be  capable  of  identification),  and 
sell  it,  with  due  precaution,  to  satisfy 
their  lien  on  it  for  the  pi  ice,  and  then  sue 
and  recover  only  tor  the  unpaid  l-.alance 
of  the  price;  or  in  the  latter  case,  also,  to 
hold  it  subject  to  defendant's  call  or  or- 
der, and  then  recover  the  whole  i)rice 
which  he  agreed  to  pay.  We  detm  these 
principles  to  be  sound  and  well  supported 
by  the  authorilies,  and  are  willing  to 
stand  by  them.  The  rule  of  damages 
given  by  the  court  below  was  theiefore 
correct,  and  the  judge  was  right  in  refus- 
ing the  instruction  asked  by  tne  appel- 
lants on  that  subject. 

The  case  is  clearly  distinguishable  from 
those  in  whi-jh  thecounsel  suppose  adiffer- 
ent  rule  was  established.  They  wid  all  be 
found,  on  examination,  to  have  been  cases 
where  the  articles  purchasc-d  or  manufac- 
tured were,  from  their  nature,  susceptible 
of  being  distinctly  known  and  identified, 
or  where  they  were  set  apart  by  the  ven- 
dors, HO  that  tiie  vendees,  on  paying  the 
price,  could    receive   and    dispose  of   them 


if  they  desired.  Such  was  the  case  of  the 
wood  work  of  the  wagon,  in  Crookshank 
V.  Burrell,  18  .Tohns.,  .")S ;  the  carriage,  in 
JNlixerv.  Howarth,21  Pick., 205;  the  sulky, 
in  Benient  v.  Smith,  1.5  A\end.,493;  and 
the  proiiiisscjry  note,  in  Des  Arts  v.  Leg- 
gett,  1()  N.  Y.,  5S2.  As  was  decided  in  the 
last  case,  the  vendor,cho'jsing  to  go  for 
the  price,  becomes,  after  a  valid  tender  of 
the  chattel  in  performance  of  the  con- 
tract, a  baileefor  the  vendee.  But  we  know 
of  no  principle  of  law  which  would  allow 
the  vendor  to  keep  the  goods  as  his  own, 
and  at  the  same  time  come  upon  the  ven- 
dee for  the  price— compel  the  latter  to  pay 
tor,  an<l  yet  not  get  the  property ;  which 
would  be  the  case  were  the  present  plain- 
tiffs to  be  permitted  to  recover  the  price 
irrespective  of  the  amount  of  damages 
which  they  had  sustained  in  consequence 
of  the  defendant's  nonacceptance.  The 
machine  here  was  brought  to  Milwaukee 
in  pieces,  its  several  parts  separated  and 
packed  with  those  of  a  great  number  of 
other  machines  of  identical  form  and  pat- 
tern, so  that  thesamepart  of  one  machine 
was  equally  suited  to  every  other.  It  re- 
mained in  this  condition  until  after  the 
day  Hxed  for  its  delivery  and  acceptance. 
It  is  idle,  therefore,  to  talk  abflut  there 
having  lieen  such  a  delivery  as  would  have 
vested  the  title  in  the  defendant,  provided 
the  jury  had  found  that  the  machine  was 
such  as  the  contract  called  for.  The  prop- 
eity  in  all  the  inacliines  remained  in  the 
plaintiffs,  subject  to  tlieir  absolute  domin- 
ion and  right  of  disposal.  Notl  ing  could 
have  changed  it  as  to  the  defendant,  short 
of  a  separation  or  distinct  ascertain- 
ment, by  mark  or  otherwise,  of  the  ma- 
chine intended  for  him,  so  that  he  could 
afterwards,  on  paying  the  price,  have  ob- 
tained it  if  he  chose. 

If  the  defendant's  had  been  the  only  con- 
tract for  a  machine  to  be  delivered  in  Mil- 
waukee, and  his  the  only  machine  deliv- 
ered, or  if  it  had  been  unlike  all  the  others, 
the  question  would  have  been  very  differ- 
ent. The  authorities  cited  by  counsel 
would  then  have  afforded  some  founda- 
tion for  tlieir  position. 

And  here  we  may  correct  another  mis- 
take on  the  part  of  the  counsel.  They 
seem  to  suppose  that  the  delivery  of  sev- 
eral machines  in  Milwaukee,  in  whatever 
form,  so  that  one  could  have  been  ob- 
tained by  the  defendant  within  the  time 
prescribed,  was  all  that  was  necessary 
under  the  contract  to  pass  the  title;  and 
that  this  court  so  decided  when  the  cause 
was  here  tor  the  first  time.  !)  Wis.,  146. 
But  this  was  not  so.  The  delivery  there 
spoken  of  was  a  delivery  in  the  general 
sense  of  bringing  the  machine  to  Milwau- 
kee, in  pursuance  of  the  contract,  so  as  to 
entitle  the  plaintiffs  to  recover  damages 
for  the  defendant's  nonacceptance,— not 
that  specific  delivery  made  necessary  by 
law,  to  transfer  title.  The  contract  of  the 
defendant  was  distinct  and  independent  of 
that  of  every  other  person,  and  a  compli- 
ance with  its  terms,  as  well  as  the  law, 
required  a  distinct  and  independent  deliv- 
ery, in  order  to  vest  the  title  in  him.  He 
never  agreed  to  receive  his  machine  in 
fragments,  commingled  with  those  of  the 
machines   of   a   bundled  other  persons,  in 
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Huch  manner  that  nothing  could  be  iden- 
tified. Tlie  way  in  which  the  machines 
came  to  the  hands  of  the  consignees,  was 
the  plaintiffs'  fault,  or  at  least,  not  the 
fault  of  the  defendant. 

The  word  "team,"  as  used  In  the  con- 
tract, is  of  doubtful  signification.  It  may 
mean  horses,  mules  oroxen.and  two, four, 
six  or  even  more  of  either  kind  of  beasts. 
We  look  upon  the  contract  and  cannot 
say  what  it  is.  And  yet  we  know  very 
well  that  the  parties  had  some  definite 
purpose  in  nsing  the  word.  The  trouble 
is  not  that  the  word  is  hiseosihle,  Mnd  has 
no  settled  meaning,  but  that  it  at  the 
same  time  admits  of  several  interpreta- 
tions, according  to  the  subject  matter  in 
contemplation  at  the  time.  It  is  an  uncer- 
tainty arising  from  the  indefinite  and 
equivocal  meaning  of  the  word,  when  an 
interpretation  is  attempted  without  the 
aid  of  surrounding  circumstances.  It  ap- 
pears on  the  face  of  the  instrument,  and  is 
in  reality  a  patent  ambiguity.  The  ques- 
tion is,  can  extrinsic  evidence  be  received 
to  explain  it?  We  think  it  can.  There  is 
undoubtedly  some  confusion  in  the  au- 
thorities upon  this  subject,  especially  if  we 
look  to  the  earlier  cases;  but  the  later 
decisions  seem  to  be  more  uniform.  As 
observed  by  Chancellor  Desanssure,  in 
Dupree  v.  McDonald,  4  Des.,  209,  the  great 
distinction  of  ambiguitas  latens,  in  which 
parol  evidence  has  been  more  freely  re- 
ceived, and  of  ambiguitas  pateus.in  which 
it  has  been  more  cautiously  received,  has 
not  been  sufficient  to  guide  the  minds  of 
the  judges  with  unerring  correctness; 
some  of  the  later  cases  show  that  there  is 
a  middle  ground, furnishing  circumstances 
of  extreme  difliiculty.  Judge  Story  was 
of  opinion  (Peisch  v.  Dickson,  1  Mason, 
11),  that  there  was  an  intermediate  class 
of  cases,  partaking  of  the  nature  both  of 
patent  and  latent  ambiguities,  and  com- 
prising those  instances  where  the  words 
are  equivocal,  but  yet  admit  of  precise  and 
definite  application  by  resorting  to  the 
circumstances  under  which  the  instrument 
was  made,  in  which  parol  testimony  was 
admissible.  As  an  example,  he  put  the 
case  of  a  party  assigning  his  freight  in  a 
particular  ship  by  contract  in  writing; 
saying  that  parol  evidence  of  the  circum- 
stances attending  the  transaction  would 
be  admissible,  to  ascertain  whether  the 
word  "freight"  referred  to  the  goods  on 
board  of  the  ship,  or  an  interest  in  the  earn- 
ings of  the  ship.  This  distinction  seems  to 
be  fully  sustained  by  the  later  authori- 
ties, and  we  can  discover  no  objection  to 
it  on  principle.  Reay  v.  Richardson,  2  0., 
M.  &  R.,  422;  Hall  v.  Davis,  36  N.  H.,  .569; 
Emery  v.  Webster,  42  Maine,  204;  Baldwin 
V.  Carter,  17  Conn.,  201 ;  Drake  v.Goree,  22 
Ala.,  409;  Cowles  v.  Garrett.  30  Ala.,  34S; 
Waterman  v.  Johnson,  13  Pick.,  261;  Me- 
chanics' Bank  v.  Bank  of  Columbia,  5 
Wheat.,  326;  Jennings  v.  Sherwood,  8 
Conn.,  122;  1  Greenl.  Ev.,  §5  286,  2S7  and 
288.  U'he  general  rule  is  well  stated  by 
the  supreme  court  of  New  Hampshire, 
in  Hall  v.  Davis,  as  follows:  "As  all 
written  instruments  are  to  be  inter- 
preted according  to  their  subject  mat- 
ter, and  such  construction  given  them  as 
will  carry  out  the  intention  of  the  par- 


ties, whenever  it  Is  legally  possible  to  do 
so,  consistently  with  the  language  of  the 
instruments  themselves,  parol  or  verbal 
testimony  may  be  resorted  to,  to  ascer- 
tain the  nature  and  qualities  of  the  sub- 
ject matter  of  those  instruments,  to  ex- 
plain the  circumstances  surrounding  the 
parties,  and  to  explain  the  instruments 
themselves  by  showing  the  situation  of 
the  parties  in  all  their  relations  to  persons 
and  things  around  them.  Thus,  if  the 
language  of  the  instrument  is  applicable 
to  several  persons,  to  several  parcels  of 
land,  to  several  species  of  goods,  to  sev- 
eral monuments,  boundaries  or  lines,  to 
several  writings,  or  the  terms  be  vague 
and  general,  or  have  divers  meanings,  in 
all  these  and  the  like  cases,  parol  evidence 
is  admissible  of  any  extrinsic  circum- 
stances tending  to  show  what  person  or 
persons,  or  what  things,  were  intended 
b.y  the  partj',  or  to  ascertain  his  meaning 
in  any  otiier  respect;  and  this  without 
any  infringement  of  the  general  rule,  which 
only  excludes  parol  evidence  of  other  lan- 
guage, declaring  the  meaning  of  the  par- 
ties, tlian  that  which  is  contained  in  the 
instrument  itself." 

If  evidence  of  surrounding  facts  and  cir- 
cumstances is  admitted  to  explain  the 
sense  in  which  the  words  were  used,  cer- 
tainly proof  of  the  declarations  of  the 
parties,  made  at  the  time  of  their  under- 
standing of  them,  ought  not  to  be  ex- 
cluded. And  so  it  was  held  in  several  of 
the  cases  above  cited.  2  C,  M.  &  R.,  422; 
42  Maine,  204;  13  Pick.,  261.  Such  declara- 
tions, if  satisfactorily  establislied,  would 
seem  to  be  stronger  and  more  conclusive 
evidence  of  the  intention  of  the  parties 
than  proof  of  facts  and  circumstances, 
since  they  come  more  nearly  to  direct  evi- 
dence than  any  to  be  obtained,  whilst  the 
other  is  but  circumstantial.        * 

And  though  in  general  the  construction 
of  a  written  instrument  is  a  matter  of 
law  for  the  court — the  meaning  to  be  col- 
lected from  the  instrument  itself;  yet, 
where  the  meaning  is  to  be  judged  of  by 
extrinsic  evidence,  the  construction  is 
usually  a  question  for  the  jury.  Jennings 
V.  Sherwood,  and  other  cases  above.  The 
circuit  judge  was  therefore  right  in  receiv- 
ing parol  evidence,  to  ascertain  the  sense 
in  which  the  word  was  used  by  the  par- 
ties, and  in  submitting  that  question  to 
the  decision  of  the  jury. 

But  he  was  clearly  wrong  in  receiving 
evidence  of  the  statements  of  the  plain- 
tiffs' agent  to  the  witness  Gunn,  at  the 
time  of  making  the  contract  with  him. 
The  occasions  weredifferent — the  twocon- 
tracts  entirely  disconnected,  and  though 
both  concerned  a  medicine  of  the  same  pat- 
tern and  manufacture,  yet  what  was  said 
in  the  one  case  was  not  a  part  of  the 
transaction  in  the  other.  It  was  no  part 
of  the  res  gestae.  If  the  agent  Chase,  in 
negotiating  with  Gunn,  had  made  an  ad- 
mission of  his  representations  to  the 
plaintiff,  evidence  of  such  admission  could 
not  have  been  received.  Mil.  and  Miss.  R. 
R.  Co.  v.  Finney,  10  Wis.,  388.  It  would 
be  going  much  too  far,  were  we  to  hold  that 
it  was  proper  to  give  the  jury  the  agent's 
statement  to  Gunn,  as  evidence  teuding 
to  prove    that    a  similar    statement  was 
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made  to  the  plaintiff,  If  it  has  any  such 
tendency,  it  is  so  remote  that  the  law 
cannot  lay  hold  of  and  apply  it. 

The  question  then  comen  up,  must  the 
judiiment,  for  this  reason,  be  reversed? 
The  defendant's  counsel  insist  not — that 
the  evidence  before  the  jary  vfa.s  sufficient 
without  this,  nnd  11  it  had  been  rejected, 
the  verdict  must  have  been  the  same. 
We  are  inclined  to  take  the  same  view. 
The  defendant's  testimony  was  clear  and 
positive  as  to  the  kind  of  team — that  the 
agent  said  "one  span  of  horses"  would 
work  the  machine  up  to  the  warranty. 
In  this  he  was  not  contradicted,  but 
rather  corroborated  by  the  agent,  who 
was  himself  upon  the  stand.  We  would 
naturally  expect,  if  the  fact  bad  been 
otherwise,  the  agent  would  have  said  so. 
On  the  other  hand,  he  testifies  very  frank- 
ly that  the  defendant  said  he  had  but  one 
team;  and  that  he  told  him  one  good 
team    would   work  the  machine.     The  ad- 


mission of  the  improper  evidence  could 
not,  therefore,  have  affected  the  findiuR  nt 
the  jury  upon  this  point;  and  consequent- 
ly the  plaintiffs  were  not  prejudiced  by  it. 

We  can  hai-dly  believe  that  the  argu- 
ment of  the  plaintiffs'  counsel  upon  the 
construction  of  the  warranty,  that  it  re- 
ferred to  the  capacity  of  the  machine 
without  regard  to  the  kind  of  team  em- 
ployed, and  was  satisfied, If,  under  any  cir- 
cumstances, and  with  any  number  of 
horses,  it  could  be  made  to  perform  as 
alleged,  was  urged  with  any  real  liope  of 
success.  Such  a  construction  would  be 
directly  opposed  to  the  manifest  intention 
of  the  parties. 

The  jury,  upon  proper  evidence  and  un- 
der proper  instructions,  having  found 
that  the  machine  delivered  at  Milwaukee 
was  not  such  as  the  contract  called  for, 
the  judgment  upon  their  verdict  must  be 
affirmed. 

Ordered  accordingly. 
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(9  Allen,  493.) 

Supreme  Judicial  Court  of  Massachusetts.    Es- 
sex.   January  Term,  1865. 

Replevin.  The  writ  commanded  the 
officer  to  replevy  the  goods  and  chattels 
following,  to  virit:  "One  hundred  and 
thirty-flve  barrels  of  No.  1  mackerel,  forty- 
six  barrels  of  No.  3  mackerel,  and  forty- 
eight  barrels  filled  with  salt,  together 
with  the  salt  contained  therein."  The 
officer'sreturnshowed  that  hetook  thirty- 
two  barrels  and  fifteen  half  barrels  of  No. 
1  mackerel, forty-nine  barrels  and  twohalf 
barrels  of  No.  H  mackerel,  and  forty-eight 
barrels  of  salt.  The  answer  averred  tiiat 
the  defendant  had  the  property  in  his  pos- 
session as  attaching  officer  under  a  writ 
of  attachment  against  George  F.  Wonson 
and  others,  to  whom  the  same  belonged. 
It  appeared  that  in  November,  1862, 
George  F.  Wonson  &  Brothers  owed  the 
plaintiff  11,338.66,  and  bargained  to  him 
in  payment  one  hundred  and  thirty-five 
barrels  of  No.  1  mackerel,  at  ten  dollars  a 
barrel,  amounting,  with  inspector's  fees, 
to  $1,397.25,  and  gave  him  a  bill  of  sale 
tliereof,  whereupon  he  gave  them  a  re- 
lease, and  paid  them  the  difference,  $58.59; 
that  on  the  5th  of  January,  1863,  he  called 
upon  them  for  the  mackerel,  and  George 
F.  WoDson  went  with  him  to  a  wharf, 
where  a  large  quantity  was  stored,  and 
counted  outeighty-flvebarrels  of  mackerel, 
which  both  supposed  to  be  No.  1,  which 
were  delivered  to  the  plaintiff  and  left 
there;  that  they  then  went  to  a  store 
where  Wonson  counted  off  two  rows  of 
barrels,  containing,  as  he  said,  fifty  bar- 
rels, marked  the  barrel  at  the  end  of  each 
row,  and  gave  plaintiff  a  storage  receipt 
in  the  name  of  George  F. Wonson  &  Broth- 
ers, and,  before  the  same  were  removed, 
the  attachment  by  the  defendant  was 
mode.  The  two  rows  in  the  store  in  fact 
contained  only  forty-eight  barrels,  and 
the  barrel.s  contained  salt.  A  portion  of 
the  quantity  in  the  shed  was  No.  1  mack- 
erel, and  a  portion  was  No.  3.  The  de- 
fendant introduced  evidence  that  two  half 
barrels  would  exceed  one  whole  barrel  in 
price  by  fifty-four  cents,  for  inspector's 
fees;  and  the  plaintiff  introduced  evidence 
that,  when  the  replevin  suit  was  served, 
the  defendant  agreed  that  two  half  bar- 
rels should  be  considered  as  equivalent  to 
one  whole  one,  and  that  the  officer  serv- 
ing the  replevin  acted  under  such  agree- 
ment. The  defendant  then  asked  thecourt 
to  rule  inasmuch  as  the  eighteen  half  bar- 
rels of  mackerel  replevied  by  the  defendant 
were  not  embraced  in  the  bill  of  sale  nor 
in  the  storage  receipt,  nor  was  there  any 
evidence  introduced  that  any  half  barrels 
were  ever  sold  or  attempted  to  be  deliv- 
ered to  the  plaintiff,  the  plaintiff  had  es- 
tablished no  title  or  right  of  possession  to 
the  half  barrels;  and  that  inasmuch  as 
there  were  replevied  by  the  plaintiff's  writ 
forty-five  barrels  of  No.  3  mackerel  and 
forty-eight  barrels  of  salt,  and  inasmuch 
as  the  bill  of  sale  and  the  storage  receipt 
were  of  No.  1  mackerel,  and  if  the  attempt- 
ed delivery  was  to  consist  of  No.  1  mack- 
erel only,  and   by  mistake  in  sucli  delivery 


there  were  No.  3  mackerel  and  salt,  the 
bill  of  sale,  receipt,  and  delivery  did  not 
convey  to  the  plaintiff  the  No.  3  mackerel 
and  the  salt;  and  that,  the  writ  not  di- 
recting the  officer  to  replevy  any  halt  bar- 
rels, the  officer  serving  it  would  not  be  en- 
titled to  replevy  such  half  barrels.  The 
judge  instructed  the  jury  that  if  plaintiff 
had  a  bill  of  sale  of  one  hundred  and  thir- 
ty-five barrels  of  No.  1  mackerel,  and  if 
substantially  that  number  of  barrels  was 
in  fact  delivered  to  him,  the  bill  of  sale 
would  amount  to  a  warranty  that  the 
barrels  so  delivered  contained  No.  1  mack- 
erel. If  it  afterwards  proved  on  examina- 
tion that  some  of  the  merchandise  deli  vered 
was  of  inferior  quality  and  a  lower  brand, 
and  known  as  No.  3,  and  also  that  a  por- 
tion of  the  barrels  delivered  contained  only 
salt,  the  plaintiff  would  have  the  right  to 
rescind  the  sale  in  part,  and  return  the 
articles  which  did  not  answer  the  descrip- 
tion ;  or,  if  he  saw  fit  to  keep  what  was  so 
delivered,  and  to  rely  upon  his  warranty 
for  recovering  back  whatever  he  had  over- 
paid beyond  a  fair  value,  he  could  do  so, 
and  that  a  third  person,  not  a  party  to 
the  contract,  could  not  impeach  the  plain- 
tiff's title  under  the  bill  of  sale;  and  that 
it  was  agreed  between  the  plaintiff  and 
the  defendant  that  in  the  service  of  the  re- 
plevin two  half  barrels  should  be  treated 
and  considered  as  one  whole  barrel,  and 
that  the  term  "barrel"  should  be  taken  as 
a  measure  of  quantity, and  not  as  describ- 
ing the  mode  in  which  the  property  was 
put  up,  the  plaintiff  could  replevy  the  half 
barrels,  provided  they  were  in  fact  includ- 
ed among  the  goods  which  were  delivered 
to  him.  The  jury  returned  a  verdict  for 
the  plaintiff,  and  the  defendant  alleged 
exceptions. 

J.  C.  Perkins,  for  plaintiff.  J.  G.  .4hbott 
and  L.   Child,  for  defendant, 

BIGELOW,  C.  .).  1.  The  evidence  of- 
fered by  Hip  defendant  and  rejected  was 
clearly  incompetent.  This  i.s  not  an  ac- 
tion in  wliich  an  assignee  in  insolvency  is 
seeking  to  recover  property  belonging  to 
the  insolvent  debtor  for  the  purpose  of 
distribution  among  all  the  creditors.  It 
is  controversy  between  two  creditors, 
each  of  them  striving  to  hold  property  of 
their  debtor  against  the  other  for  the 
purpose  of  appropriating  it  in  payment 
of  their  pre-existing  debts,  by  way  of 
preference  over  other  oreditoi's.  Neither 
of  them  can  claim  any  rights  in  this  ac- 
tion under  the  proceedings  in  insolvency. 
The  provisions  of  the  insolvent  laws  for 
the  avoidance  of  sales,  transfers  and  at- 
tachments, which  may  operate  as  a  pref- 
erence, are  designed  exclusively  for  the 
benefit  of  those  who  come  in  under  the 
assignee  or  otherwise  to  obtain  an  equal 
share  of  the  property  of  the  insolvent  in 
the  mode  provided  by  law;  and  these 
provisions  cannot  be  Invoked  in  aid  of  a 
person  who  stands  only  in  the  position  of 
a  creditor,  endeavoring  to  secure  his 
whole  debt,  either  by  means  of  a  sale  or 
by  an  attachment.  Penniman  v.  Cole,  8 
Met.  496,  .500.  Burt  v.  Perkins,  9  Gray, 
320.  The  rights  of  creditors  under  the  in- 
solvent  proceedings   can  in  no  way  be  af- 
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fected  by  tlie  result  of  the  issue  between 
the  parties  to  this  suit.  If  the  property 
ill  controversy  can  be  rightfully  claimed 
by  the  assifjnee  in  insolvency  for  the  ben- 
efit of  creditors,  his  title  to  it  can  be  as- 
serted wit!)  like  effect,  whether  the  plain- 
tiff or  the  defendant  succee.lti  in  establish- 
ing a  right  of  possession  and  property  in 
tliis  action. 

2.  Other  and  more  interesting  questions 
were  raised  at  the  trial,  and  remain  to  be 
considered.  The  first  and  most  impor- 
tant one  is,  wlsether  on  the  evidence  ad- 
duced at  the  trial  any  title  passed  to  the 
plaintiff,  under  the  contract  of  sale  set  up 
by  him,  to  that  part  of  tlie  propei'ty  re- 
[)levied  which  is  described  in  the  writ  "as 
forty-six  barrels  of  No.  3  mackerel,  and 
forty-eight  barrels  filled  with  salt."  The 
facts  in  regard  to  the  articles  are  few  and 
simple.  The  plaintiff  entered  into  a  con- 
tract of  sale  with  the  original  owners  of 
the  property,  under  whom  both  parties 
claim, for  one  hundred  and  thirty-five  bar- 
rels of  No.  1  mackerel,  at  ten  dollars  per 
barrel,  amounting  with  inspector's  fees  to 
$1,397.-5, for  which  payment  was  made  by 
the  plaintiff  by  releasing  claims  against  the 
vendors  for  about  thirteen  hundred  and 
fifty  dollars,  and  by  mone.y  to  the  amount 
of  about  fifty-five  dollars  This  transac- 
tion tooli  place  on  the  LMith  day  of  Novem- 
ber, 181JJ.  No  delivery,  however,  of  the 
mackerel  included  in  the  contract  of  sale 
then  took  place,  but  subsequently,  five  or 
six  weeks  afterwards, a  delivery  was  made 
of  certain  barrels  supposed  to  contain  No. 
1  mackerel,  in  pursuance  ot  the  coutract; 
of  the  barrels  so  delivered,  a  large  num- 
ber did  not  contain  No.  1  mackerel,  but  in- 
stead thereof,  forty-five  barrels  contained 
No.  3  mackerel,  and  forty-eight  contained 
salt  only,  and  these  were  delivered  by 
miotake  as  a  part  of  the  one  hundred  and 
thirty-five  barrels  of  No.  1  mackerel  which 
were  agreed  to  be  sold  to  the  plaintiff. 

On  these  facta  it  seems  to  us  to  be  in- 
consistent with  elementary  principles  to 
hold  that  any  property  in  the  barrels  of 
No.  3  mackerel  and  of  salt  rtassed  to  the 
plaintiff.  To  constitute  a  valid  sale  of 
goods,  wares  and  merchandise,  complete 
and  consummate,  so  as  to  pass  the  prop- 
erty to  them,  there  must  be  an  agreement 
or  contract  of  sale  by  whicli  the  vendor 
agrees  that  the  articles  shall  pass  to  and 
become  the  property  of  the  vendee.  With- 
out such  contract  or  agreement,  there  can 
be  no  sale.  Delivery  is  not  always  essen- 
tial. As  between  the  vendor  and  vendee 
of  sperilic  chattels,  in  esse,  the  title  will 
pass  when  the  contract  of  sale  is  complete 
without  delivery.  But  the  minds  ot  the 
parties  must  meet,  and  there  must  be  a 
mutual  assent  to  the  ti'ansfer  of  certain 
specified  projierty,  before  any  change  of 
title  to  it  can  be  effected.  Until  this  takes 
place,  that  is,  until  there  is  an  agreement 
to  sell  certain  specific,  identical  goods, 
there  can  be  no  actual  sale  or  change  of 
ownership.  So  strictly  is  this  held,  that 
where  goods,  part  of  an  entire  bulk  or 
mass,  are  agreed  to  be  sold,  the  contract 
of  sale  is  deemed  to  be  incomplete  and  no 
property  passes,  if  such  part  has  not  been 
separated  or  designated  in  such  man- 
ner that  it  may  be  distinguished   from  the 


mass  or  bulk  with  which  it  is  mingled. 
Until  the  parties  are  agreed  as  to  the 
specific,  identical  goods,  the  contract  can 
bo  no  more  than  an  agreement  to  supply 
goods  of  a  certain  kind,  or  answering  a 
particular  description.  The  reason  of 
this  is  obvious.  There  can  be  no  transfer 
of  property  until  the  parties  ha  ve  ascer- 
tained and  agreed  upon  the  articles  sold. 
Before  they  are  designated  and  set  apart 
in  some  form,  there  is  nothing  to  which 
the  contract  of  sale  can  attach,  or  on 
which  it  can  operate.  Chit.  Con.  (10th 
Anier.  Ed.)  3.,  .-398.  Aldridge  v.  Johnson, 
7  El.  &  Bl.  tiS.'..  Scudder  v.  Worcester,  11 
Cush.  .573.  It  necessarily  follows  from 
these  familiar  principles,  that  where  par- 
ties to  a  contract  of  sale  agree  to  sell  and 
purchaho  a  certain  kind  or  description  of 
property  not  yetascertained,  distinguished 
or  set  apart,  and  subsequently  a  delivery 
is  made  by  mistake  of  articles  differing  in 
their  nature  or  quality  from  those  agreed 
to  be  sold.no  title  passes  by  such  delivery. 
They  are  not  included  within  the  contract 
of  sale;  the  vendor  has  not  agreed  to  sell 
nor  the  vendee  to  purchase  them  ;  the  sub- 
ject matter  of  the  contract  has  been  mis- 
taken, and  neither  party  can  beheld  to  an 
execution  of  the  contract  to  which  he  has 
not  given  his  assent.  It  is  a  case  where, 
through  mutual  misapprehension,  the  con- 
tract ot  sale  is  incomplete.  Delivery,  of 
itself,  can  pass  no  title;  it  can  he  effective 
and  operative  only  when  made  as  inci- 
dental to  and  in  pursuance  of  a  previous 
contract  of  sale.  Such  a  caseseems  clearly 
to  fall  within  that  class  in  which,  through 
mistake,  a  contract  which  the  parties  in- 
tended to  make  fails  of  effect;  as  wherein 
a  negotiation  for  a  sale  ot  property,  the 
seller  has  reference  to  one  article  and  the 
buyer  to  another,  or  where  the  parties 
supposed  the  i)roperty  to  be  in  existence 
when  in  fact  it  had  been  destroyed.  lu 
such  cases  the  contract  is  ineffectual,  he- 
cause  the  parties  did  not  in  fact  a^ree  as 
to  the  subject  matter,  or  because  it  had 
no  existence.  Kice  v.  Dwight  Manuf.  Co., 
2(;ush.86.  8o  in  the  case  at  bar.  The  con- 
tract of  sale  did  not  pass  the  property,  as 
against  attaching  creditors,  because  there 
was  no  delivery  to  the  vendee  of  that 
which  constituted  the  subject  mattnr  of 
the  contract;  the  delivery  of  different  ar- 
ticles from  those  embraced  in  the  coiitract 
is  inoperative,  for  the  reason  that  there 
is  no  agreement  for  their  purchase  and 
sale.  And  this  is  the  precise  distinction 
which  marks  the  line  between  the  case  at 
bar  and  those  cited  by  the  learned  counsel 
for  the  plaintiff.  In  all  of  the  latter,  the 
particular  articles  which  formed  the  sub- 
ject <'f  the  sale  and  delivery  were  mutually 
agreed  upon;  there  was  no  mistake  or 
misapprehension  concerning  them ;  the 
same  goods  which  the  vendor  agreed  to 
sell  and  the  vendee  to  buy,  were  deliv- 
ered. The  mistake  was  only  as  to  the 
quality  of  the  article;  it  was  the  same 
identical  thing  in  specie  as  that  respect- 
ing which  the  parties  had  negotiated.  Al- 
though in  such  capes  there  can  be  no 
doubt  of  the  right  of  the  vendee  to  rescind 
the  sale  and  return  the  property,  by  rea- 
son of  a  breach  of  warianty  or  fraud, 
there  is  as  little   doubt   that   the   title   to 
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the  property  passes,  subject  only  to  such 
dieafflrinnnce  by  the  vendee.  The  error 
at  the  trial  consisted  in  losing  sight  of  the 
distinction  between  cases  of  this  charac- 
ter and  the  one  at  bar;  between  an  agree- 
ment  to  sell  and  deliver  a  specified  article, 
concerning  the  quality  of  which  the  par- 
ties were  deceived  or  mistaken,  and  an 
agreement  to  sell  one  article  and  a  deliv- 
ery by  mistake  of  a  wholly  different  ar- 
ticle, which  did  not  form  the  subject  mat- 
ter of  the  agreement.  In  the  former  the 
title  passe.s  at  the  election  of  the  vendee; 
in  the  latter  it  does  not.  This  view  of 
the  principles  of  law  applicable  to  the 
facts  developed  at  the  trial  shows  very 
clearly  that  the  second  Instruction  asked 
for  by  the  defendant  was  in  substance 
correct,  and  should  have  been  given  to 
the  jury,  as  the  ruling  by  which  they  were 
to  be  governed  in  considering  and  apply- 
ing the  testimony. 

3.  It  is  somewhat  difficult  to  under- 
stand the  precise  posture  ol  the  case  at 
the  trial,  on  the  point  raised  in  the  third 
prayer  for  instruction  submitted  by  the 
defendant.  We  are  by  no  means  sure  that 
the  point  is  open  on  the  pleadings;  but 
assuming  it  to  be  so,  we  do  not  think  it 
tenable.  It  is  certainly  true  as  any  ab- 
stract proposition,  that  an  officer  in  serv- 
ing a  writ  of  replevin  can  take  only  such 
property  as  properly  comes  within  the 
terms  of  the  description  contained  in  the 
writ.  But  it  is  an  error  to  suppose  that 
the  term  "barrels"  necessarily  imports  a 
definite  and  precise  description  of  a  partic- 
ular article  or  thing.  It  may  arid  often  is 
used  to  designate  a  certain  quantity,  and 
not  the  vessel  or  cask  in  which  an  article 
is  contained.  There  is  nothing  on  the 
face  of  the  writ  to  show  that  it  was  used 
in  the  latter  sense;  on  the  contrary,  the 
evidence  tended  very  clearly  to  show,  and 
the  jury  have  found  under  the  instructions 
of  the  court,  that  the  term  "barrel"  was 
not  intended  as  a  precise  and  definite  de- 
scription of  the  specific  articles  which  the 


sheriff  was  commanded  to  replevj-,  but 
as  a  designation  of  tlie  quantity  of  a  par- 
ticular kind  or  quality  of  mackerel  which 
he  was  to  take,  irrespective  of  the  mode 
in  which  it  was  packed,  or  the  particular 
vessels  or  casks  in  which  it  was  con- 
tained. Nor  does  the  case  stop  here.  It 
appears  that  the  defendant  so  understood 
the  description  in  the  writ,  and  assented 
that  it  should  be  served  by  taking  a  suf- 
ficient number  of  half  barrels  to  make  up 
the  quantity  which  the  sheriti  was  re- 
quired to  replevy.  After  such  assent  the 
defendant  cannot  be  permitted  to  say 
that  the  description  in  the  writ  was  im- 
perfect or  insufficient  to  warrant  the  serv- 
ice of  the  writ.  The  plaintiff  having  acted 
on  the  strength  of  the  assent  of  the  de- 
fendant, and  incurred  the  expense  of  com- 
pleting the  service  and  prosecuting  the 
suit  for  the  purpose  of  litigating  the  title 
to  the  property  which  was  actually  reple- 
vied, it  would  be  unjust  and  unreasonable 
to  allow  the  defendant  now  to  defeat  the 
right  of  the  plaintiff  to  hold  a  part  of  the 
property  on  the  ground  of  any  defect  or 
ambiguity  in  the  description  of  the  prop- 
erty in  the  writ. 

4.  The  only  remaining  point  of  e.xception 
arises  on  the  first  prayer  for  instruction. 
It  seems  to  us  the  verdict  rendered  under 
the  instructions  given  leaves  no  question 
open  to  the  defendant  on  this  point  of  the 
case.  The  jury  must  have  found  that  the 
half  barrels  of  mackerel  were  included  in 
the  sale  and  delivery.  A  mere  mistake  in 
the  bill  of  sale,  or  the  description  of  the 
mode  in  which  the  property  was  packed, 
would  not  prevent  the  property  passing 
by  the  delivery,  if  it  was  of  the  same  kind 
and  quality  as  that  which  the  parties  in- 
tended to  include  in  their  agreement. 

Tlie  result  is,  that  the  case  must  go  to  a 
new  trial,  in  consequence  of  misdirection 
on  the  point  raised  in  the  second  prayer 
for  instructions  submitted  by  the  defend- 
ant. 

Exceptions  sustained. 
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GILES  V.  SIMONDS. 

(15  Gray,  441.) 

Supreme    Judicial     Court     of     Massachusetts. 
Boston.    June,  1860. 

Tort  for  breaking  and  entering  defend- 
ant's close,  and  cutting  trees  tliereon. 
Defendant  alleged  a  verbal  sale  of  the 
trees  to  liis  father,  and  a  payment  of  the 
price,  and  that,  after  his  father  had  cnt 
some  of  the  trees,  a  transfer  of  all  his  in- 
terest, witli  plaintiff's  consent,  to  defend- 
ant. Plaintiff  requested  a  charge  that  an 
oral  license  to  go  on  his  lands  and  cut  the 
trees  was  revocable,  except  so  far  as  it 
had  been  acted  on,  and  that  the  license 
after  revocation  was  no  defense,  although 
the  price  of  the  trees  had  been  paid.  The 
judge  refused  the  instruction,  and  the  jury 
found  for  defendant. 

C.  Allen  and  S.  T.  Field,  for  plaintiff.  A. 
Brainard.  for  defendant. 

BIGELOW,  J.  It  the  plaintiff  had  a 
right  to  revoke  the  license  to  enter  upon 
his  land,  under  which  the  defendant  seeks 
to  justify  the  acts  of  trespass  alleged  in 
the  declaration,  it  is  entirely  clear  that  the 
veruict  rendered  in  favor  of  the  defendant 
cannot  stand.  The  decision  of  the  case 
turns  therefore  on  the  question  whether 
an  owner  of  land,  who  has  entered  into  a 
verbal  contract  for  the  sale  of  standing 
wood  or  timber  to  be  cut  and  served  from 
the  freehold  by  the  vendee,  can  at  his 
pleasure  revoke  the  license  which  he  there- 
by gives  to  the  purchaser  to  enter  on  liis 
land  and  cut  and  carry  away  the  wood  or 
timber  included  in  the  contract.  That 
such  a  contract  is  not  invalid  as  passing 
an  interest  in  the  land  Is  too  well  settled 
to  admit  of  doubt.  It  is  only  an  execu- 
tory contract  of  sale,  to  be  construed  as 
conveying  an  interest  in  the  trees  when 
theyshall  besevered  from  the  freehold  and 
shall  becomeconverted  into persf)Dal prop- 
erty. Nordoes  the  permission  to  enter  on 
the  land,  which  such  a  contract  expressly 
or  by  iniplicatiou  confers  on  the  vendee, 
operate  to  create  or  vest  in  him  any  es- 
tate or  interest  in  the  premises.  It  is  only 
a  license  or  authority  to  do  certain  acts 
on  the  land,  which,  but  for  such  license  or 
authority,  would  be  acts  of  trespass.  If 
it  were  otherwise, if  under  such  a  contract 
a  right  were  conferred  on  the  vendee  to 
enter  on  the  land  and  then  to  exercise  a 
right  or  privilege  at  his  own  pleasure,  free 
from  the  control  of  the  owner  of  the  land, 
during  the  continuance  of  the  contract,  it 
would  clearly  confer  on  the  vendee  a  right 
or  interest  in  the  premises,  which  would 
contravene  the  statute  of  frauds.  Kev. 
Sts.  c.74,  §  1.  There  can  be  no  doubt  that  a 
valid  license  to  enter  on  land  may  be  given 
by  parol.  But  this  rule  rests  on  the  dis- 
tinction that  a  license  is  only  an  author- 
ity to  do  an  act  or  series  of  acts  on  the 
land  of  another,  and  passes  no  estate  or 
interest  therein. 

The  natnre  and  extent  of  the  right  or 
authority  conferred  by  a  license,  and  how 
far  It  is  within  the  i)()wer  of  the  licenser 
to  modify  or  revoke  it,  have  given  rise  to 
much  discussion  and  many  nice  and  subtle 
distinctions  in  the  books,  as  well  as  con- 
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flicting  decisions  in  the  courts   of  common 
law.     Certain  princijiles,  however,   seem 
now  to  be  well  settled.    If  the  owner  of 
land  sells  chattels  or  other  personal  prop- 
erty situated  on  his  land,  the  vendue  there- 
by obtains  an  implied  license  to   enter  on 
the  premises,  and  take  possession  of  and 
remove  the  property.     In   such   case  the 
license  is  coupled  with  and   supported    bj- 
a  valid  interest  or  title  in   the  property 
sold,  and   cannot   be   revoked.     Wood    v. 
Manley,  nAd.&   El.   .34.     Heath    v.    Ran- 
dall, 4  Cush.  195.     So,  too,  if  the   owner  of 
chattels   or   other  personal   property,   by- 
virtue  of  a   contract  with   or  the  permis- 
sion of  the  owner  of  land,  places  his  prop- 
erty on  the  land,  the  license  to  enter  upon 
it  for  the  purpose  of  taking  and  removing 
the   property   is  irrevocable.     Patrick    v. 
Colerick,  8  M.   &  VV.   483.     Russell    v.  Rich- 
ards, 1  Fairf.  429,  and  2   Fairf.  871.     Smith 
V.  Benson,  1  Hill  (Isr.  Y.)  176.     The  right  of 
property  in  the  chattels  draws  after  it  the 
right  of  possession  ;  the  license  to  enter  on 
land  to  obtain  possession  of  them  is  subsid- 
iary to  this  right  of  property,  which   can- 
not be  enjoyed  if  the  license  be  withdrawn 
or  terminated.     This  right  in  the  chattels 
is  not  derived  from  the  license,  but  exists 
In  the  owner  by  virtue  of  a    distinct   and 
separate  title,  the  validity  of  which   in  no 
way  depends  on  any  right   or   interest  in 
the    land.     But    with    the    assent   of   the 
owner   of   the  land  the  property  has  been 
placed   in  a   situation  where  it  cannot  be 
used  or  enjoyed  except  by  a  licensetoenter 
upon   his  land.     The  continuance   of   thi» 
license  is  therefore  essential  to   the  enjoy- 
ment of  the  right.     It  would  be  a  manifest 
brefich   of  good    faith   to   permit  such   a 
license  to  be  revoked.     No  man  should   be 
permitted    to    keep  the  property  of  others 
by   inducing  them   to   place  it   upon    his 
land,  and  then  denying  them  the   right  to 
enter  to  regain  its  possession.     A  party  is 
therefore  not   permitted   to  withdraw  his 
consent,  by  setting  up  his  title  to  the  land, 
after  it  has   been   acted  on  by  others,  and 
when  their  rights  will  be  impaired   or  lost 
by   its    withdrawal.     In  like   manner  and 
for  similar  reasons,  a  license  to   enter  on 
land  for  the  purpose  of  removing  trees  or 
timber  therefrom,  which  have  been   felled 
in  pursuance  of  a  contract  of  sale,  cannot 
be  recalled.     So  far  as  it  has  been   execut- 
ed, the  license  is  irrevocable.     By  virtue  of 
the  contract,  and  with  the  express  or  im- 
plied consent  of   the  owner  of  the  soil,  the 
vendee    has   been   induced   to  expend   his 
money  and  services.     The  trees,  so  far  as 
they  have  been  severed  from  the  freehold, 
have     become   converted     into     personal 
property,   and   vested   in    the    vendee.     A 
revocation  of  the  license  would,  to  the  ex- 
tent to  which  it  had  been   executed,  oper- 
ate as  a  fraud  on  the  vendee,  and  deprive 
him  of  property  to  which  he   had   become 
legally    entitled.      Besides,   the   owner  of 
land   cannot,  by  a  subsequent   revocation 
i>f  his  license,  render  that  unlawful  which, 
with  all  its  incidents  and  necessary  conse- 
quences,   was   lawful   at    the  time  it   was 
done,  bj'  virtue  of  his  own    authority  aod 
consent. 

The  true  distinction  between  an  execu- 
tory verbul  license  to  enter  on  land  under 
a  contract  tor  the  sale  of  timber  or  trees 
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firovvinf;  thereon,  and  a  similar  license  ex- 
ecuted, seems  to  be  this:  The  former  con- 
fers no  vested  interest  or  property  no 
money  or  labor  is  expended  oii  the  faith 
of  it,  and  no  riRht  or  title  is  impaired  or 
lost  by  its  revocation.  If  the  pfirty  to 
wliom  it  is  granted  is  injured  by  its  with- 
drawal, his  remedy  is  by  an  action  against 
the  licenser  for  a  breach  of  the  contract. 
It  cannot  be  held  to  extend  further,  so  as 
to  confer  a  right  to  use  the  laud  of  an- 
other without  his  consent,  because  it 
would  thus  confer  ex  proprio  vigore,  an 
interest  in  land,  which  cannot  be  created 
except  by  a  writing.  But  such  a  license 
executed,  to  the  extent  to  which  it  has 
been  acted  on,  has  operated  to  induce  the 
vendee  to  expend  money  and  services  on 
the  property,  and  tliereby  to  convert  it 
into  personal  chattels  whieli  have  become 
vested  in  him.  The  revocation  of  the 
license  in  such  case  would  deprive  the  ven- 
dee of  his  property.     It  has  therefore  been 


held  that  such  a  license,  while  it  is  execu- 
tory, may  he  countermanded,  but  that 
when  executed  it  becomes  irrevocable. 
Cook  V.  Stearns,  11  Mass.  .533.  Cheever  v. 
Pearson,  16  Pick.  273.  Ruggles  v.  Lesure, 
■M  Pick.  190.  Claflin  v.  Carpenter,  4  Met. 
580.     Nettleton  v.  Sikes,  «  Met.  34. 

Applying  these  principles  to  the  case  be- 
fore us,  it  is  clear  that  the  defendant  could 
not  justify  the  acts  of  trespass  charged  in 
the  declaration.  Before  his  entry  on  the 
land  for  the  purpose  of  cutting  trees,  the 
plaintiff  revoked  the  license  which  he  had 
given  by  the  verbal  contract  of  sale  under 
which  the  defendant  claimed  to  act.  So 
far  as  the  license  was  executory  it  was 
revocable,  and  the  entry  of  the  defendant 
after  its  revocation  was  unlawful. 

The  view  which  we  have  taken  of  thecase 
seems  to  render  a  decision  of  the  other 
questions  raised  by  the  exceptions  unnec- 
essary. 

Exceptions  sustained. 


GILL  V.  BENJAMIN. 


341 


GILL  et  al.  v.  BKNJAMIN. 

(25  N.  W.  Rep.  445,  64  Wis.  362.) 

Supreme   Court  of  Wisconsin.     Noy.   3,   1885. 

Appeal   from   county  court,  Milwaukee 
county. 

Tlie  facts  full.v  appear  in   the  following 
statement  by  CASSOU.'^Y,  ,1. : 

The  plaintiffs  were  engaged  in  the  busi- 
ness of  furnishing  woorl  by  contract  at 
Gill's  Pier,  Michigan.  The  defendant  was 
a  wood  and  coal  dealer  at  Milwaukee. 
March  1,  1H84,  the  plaintifls  sent  to  the  de- 
fendant thefollowing written  proposition, 
which  was  accepted  in  writing  by  the  de- 
fendant, as  follows:  "Gill's  Pier,  Mich., 
March  1,  1S84.  H.  M.  Benjamin,  Mil- 
waukee, Wis.  —  Dear  Sir:  We  will  sell 
and  deliver  to  you  one  thousand  cords 
raaple  wood,  to  be  delivered  from  Gill's 
Pier,  Leelenaw  count.y,  Mich.,  over  the 
rail  of  the  vessel,  at  three  dollars  and 
twenty-five  cents  ($3.25)  per  cord ;  all  the 
wood  to  be  sound  body,  marketablemaple 
wood,  and  to  be  delivered  from  time  to 
time  to  your  vessel  as  wanted  during  the 
season  of  navigation  of  1884.  The  said 
wood  to  be  piled  as  taken  from  vessel, 
and  to  be  measured  and  paid  for  when 
piled  on  .your  dock  in  Milwaukee,  Wis. 
Yours,  respectfully,  William  Gill  &  Son. 
I  accept  the  above.  Milwaukee,  March  10, 
1884.     H.  M.  Benjamin." 

The  undisputed  evidence  was  to  the 
effect  that  tne  captain  of  the  schooner 
Surprise,  a  vessel  owned  by  the  defendant, 
took  the  first  cargo  of  wood  from  the 
plaintiffs'  pier  on  June  30,  1SS4,  and  at  va- 
rious times  thereafter  chartered  certain 
other  vessels  to  transport  cargoes  to  the 
defendant'sdockin  Milwaukee;  that  there 
were  in  all,  aside  from  the  one  in  dispute, 
six  of  these  cargoes,  aggregating  83:^% 
cords  of  wood,  which  weie  loaded  at  Gill's 
Pier,  carried  across  Lake  Michigan,  unload- 
ed, assorted,  piled,  and  measured  on  the 
defendant's  dock  at  Milwaukee,  and  then 
paid  for;  that  two  of  the  six  cargoes  were 
delivered  and  received  after  October  7, 
1SS4;  that  the  defendant  paid  the  freight 
for  such  transportation,  and  the  expense 
of  unloading, culling, and  piling  the  wood, 
and  part  of  the  expense  of  measuring; 
that  the  plaintiffs  paid  the  expense  of 
filacing  the  wood  over  tlie  rail  of  the  ves- 
sel at  iheir  pier,  and  employed  and  iiaid 
one  Saveland,  residing  at  Milwaukee,  as 
their  agent  in  doing  whatever  was  neces- 
sary to  be  done  in  such  measurement,  and 
sending  a  statement  thereof  to  the  plain- 
tiffs; that  in  the  six  cargoes  so  delivered 
26  cords  were  treated  as  culls,  and  paid  for 
at  a  less  ratethan  thecontract  price;  that 
good  sound,  marketai.le  maple  wood 
could  be  culled;  that  the  per  cent,  of  culls 
in  the  six  cargoes  mentioned  was  very 
small— unusually  so;  that  the  defendant 
always  dealt  fairly  about  culling  wood; 
that 'the  J.  E.  Bailey,  chartered  by  the 
captain  of  the  Surprise  for  that  purpose, 
was  present  at  Gill's  Pier,  Michigan,  O.-^to- 
ber  7,  1884,  to  get  a  cargo  of  wood  for  the 
defendant  under  the  contract,  when  the 
plaintiffs  delivered  over  the  rail  of  the 
Bailey  at  that  place  155  cords  of  "good 


sound,  marketable,  body  maple  wood, 
sawed  ends,"  aside  from  the  wood  here- 
in before  mentioned,  which  l.i5  cords  of 
wood  the  vessel's  crew,  and  the  men  they 
hired,  piled  and  stowed  on  the  Bailey; 
that  the  last  was  put  on  board  about 
half  past  six  in  the  evening  of  October  7, 
1884;  that  the  li)5  cords  did  not  constitute 
a  full  cargo  for  the  Bailey,  as  she  was  ca- 
pable of  carrying  19.)  to  200  cords  of  such 
wood;  that  the  captain  thereof  gave  the 
plaintiffs  a  receipt  therefor  a  day  or  two 
after  in  these  words:  "Gill's  Pier,  Mich., 
October  7,  1884.  Shipped  in  good  order 
and  condition,  by  W'illism  Gill  &  Son,  at 
the  risk  of  whom  it  may  concern,'  on 
board  the  J.  E.  Bailey,  whereof  Berenson 
is  master,  now  in  port  at  Gills  Pier, 
bound  for  Milwaukee,  Wis.,  155  cords 
maple  wood.  Henry  Berenson."  The 
night  after  the  wood  was  so  put  on  board 
the  Bailey  it  began  to  rain  quite  heavily 
and  the  wind  blew,  and  the  next  morning 
the  Bailey  was  ashore,  and  the  155  cords  of 
wood  was  partly  washed  overboard,  and 
the  balance  thrown  overboard  by  those 
in  charge  of  the  vessel,  and  became  a 
total  loss;  the  captain  thereupon  tele- 
graphed the  defendant  to  the  effect  that 
the  schooner  Bailey  was  ashore  with  155 
cords  of  his  wood  ;  the  plaintiff  admitted 
that  the  wood  placed  on  the  Bailey  was 
of  the  same  kind  and  character  in  general 
as  the  other  wood  delivered,  except  the 
latter  had  a  part  cargo  of  dry  wood  ;  this 
action  is  to  recover  for  the  155  cords  of 
wood  at  the  contract  price,  and  interest 
from  November  1,  1884.  Upon  the  facts 
stated  the  court  directed  a  verdict  for  the 
plaintiffs,  and  from  the  judgment  entered 
thereon  the  defendant  appeals. 

Markham  &  Noyes,  for  appellant.  J.  E. 
Wildish,  for  respondents. 

CASSODAY,  J.  The  facts  are  undis- 
puted. Does  the  law  put  the  loss  of  the 
1,55  cords  of  wood  upon  the  plaintiffs  or 
the  defendant":"  Thecontract  when  made 
was  executory.  The  plaintiffs  thereby 
agreed  to  sell  and  deliver  to  the  defend- 
ant 1,000  cords  of  wood.  The  wood  was 
to  be  of  the  kind  and  quality  named  in  the 
contract.  No  particular  1,000  cords  of 
wood  was  then  designated  nor  described 
therein.  It  was  all  "to  be  delivered  from 
Gill's  Pier  »  *  *  over  the  rail  of  the 
vessel."  It  was,  moreover,  "to  bo  deliv- 
ered from  time  to  time"  at  that  place,  "as 
wanted,  during  the  season  of  navigation 
of  1884."  The  Bailey  was  chartered  by  the 
captain  of  the  defendant's  vessel,  and  for 
the  purposes  of  the  contract  must  be  re- 
garded the  same  as  though  it  were  the 
property  of  the  defendant.  True,  each 
cargo  vvas  "to  be  piled  on  the  defendant's 
dock  in  Milwaukee"  as  taken  from  the 
vessel,  and  to  be  measured  and  paid  tor 
at  ihe  price  named  when  so  piled.  This 
raises  the  question  whether,  by  the  terms 
of  the  agreement,  the  title  of  each  cargo 
became  vested  in  the  defendant  when  de- 
livered to  and  "over  the  rail  of  the"  de- 
fendant's vessel  at  Gill's  Pier,  or  remained 
vested  in  the  plaintiffs  while  being  carried 
across  the  lake  on  the  defendant's  vessel, 
and  until   taken  from  his  vessel  and   piled 
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on  his  dock  in  Mllvraakee.  If  the  title  to 
each  cargo  remalnetl  vested  in  the  plain- 
tiffs until  pilfed  on  the  defendant's  dock  in 
Milwaukee,  then  did  it  continue  to  bevest- 
ed  in  them  until  measured;  and  If  until 
measured,  then  did  it  remain  vested  in 
them  until  paid  for?  The  piling  on  the 
dock  was  apparently  to  facilitate  the 
measurement,  and  the  measurement  was 
apparently  to  ascertain  the  amount  to 
be  paid.  But  can  it  lie  that  the  title  of  a 
cargo  so  piled  upon  the  defendant's  dock 
and  measured  did  not  become  vested  in  the 
defendant  until  ho  had  paid  for  it;  and  if 
it  became  vested  in  him  before  he  paid  for 
it,  then  why  u.ot  before  it  was  measured 
or  piled  on  his  dock  or  taken  from  his  ves- 
sel? The  words  "sell  and  deliver  to  you 
*  *  *  from  Gill's  Pier,  *  *  *  over 
the  rail  of  the  vessel."  clearly  designated 
that  as  the  place  of  delivery. 

On  the  delivery  of  an.y  cargo  being  made 
in  that  way  at  that  place,  the  possession 
of  such  cargo  was  iiianifestly  intended  by 
the  contract  to  immediately  pass  entirely 
from  and  beyond  the  control  of  the  plain- 
tiffs into  the  absolute  and  exclusive  pos- 
session and  control  of  the  defendant. 
The  vessel  upon  which  such  cargo  was  so 
placed  belonged  to  the  defendant,  and  was 
controlled  by  his  captain  ;  or  else  the  ves- 
sel was  chartered  by  his  captain  for  his 
service  in  the  transportation  of  such  car- 
go, and  hence  was,  so  far  as  the  contract 
was  concerned,  his  vessel  for  that  voyage 
for  the  purposes  of  such  transportation. 
The  plaintiffs  had  no  control  over  the 
management  of  the  vessel,  nor  the  direc- 
tion in  which  it  should  go,  nor  the  port 
at  which  it  should  land.  The  contract, 
though  executory  when  made,  yet  as  it 
contemplated  a  delivery  from  time  to 
time,  as  wanted,  in  separate  cargoes,  each 
of  which  was  to  be  paid  for  as  Indicated, 
it  was  clearly  severable.  Scott  v.  Kittan- 
ning  Coal  Co.,  S9  Pa.  St.  231;  Goodwin  v. 
Merrill,  V6  Wis.  B:"iS;  Sawyer  v.  Chicago  & 
N.  W.  Ky.  Co.,  -l-l  Wis.  385.  This  being  so, 
it  necessarily  follows  that,  as  each  cargo 
was  delivered  on  board  the  defendant's  ves- 
sel, the  contract  as  to  such  cargo  became 
an  executed  sale,  so  far  as  the  plaintiffs 
were  concerned,  unless  the  mere  fact  that 
their  man  was  expected  to  participate  in 
the  measurement  of  such  cargo  when  piled 
on  the  defendant's  dock  prevented  the 
title  to  such  cargo  from  becoming  vested 
in  the  defendant  until  so  measured.  Mor- 
row V.  Reed,  30  \\  is.  SI;  Mt>rrow  v.  Camp- 
bell. Id.  90;  Fletcher  v.  Ingram,  4G  Wis. 
191,  i'lO  N.  W.  Rep.4L'4;  Scott  v.Kittanning 
Coal  Co.,  supra. 

Such  being  the  wording  and  effect  of  the 
contract,  we  must  hold  that  each  cargo, 
on  being  delivered  "  over  the  rail  of  the 
vessel"  sent  for  that  i)urpose  by  the  de- 
fendant or  his  captain,  became  at  once  the 
property  of  the  defendant,  unless  the  stip- 
ulation for  piling  and  measuring  on  the 
defendant's  dock,  brfore  payment,  pre- 
vented the  title  from  so  vesting  in  him. 
Of  course  the  IS."}  cords,  being  lost,  was 
not  so  piled  on  the  defendant's  dock  in 
Milwaukee,  normeasured  ;  and  thereforeit 
is  claimed  there  is  no  obligation  to  pay. 
The  contract  contemplates  no  such  loss. 
It  contains  no  stipulation    as   to   anyone 


taking   the  risks  of  the  perils  of  the  lake. 
Without  such  stipulation,  such  risk  would 
necessarily   fall    upon     the   owner   of    the 
cargo  at  the  time  of  loss.     It  will    be   ob- 
served   that   the     contract    contains    no 
stipulation  for  any  inspection    or  sorting 
of  the  wood  on  the  defendant's  dock.    The 
wood  was  to   be  taken  from    the  vessel, 
piled  and  measured   on  the  dock  ;  but  it  is 
silent  as  to  who  should   do   the  piling  or 
the  measuring.     It  seems   to   be  conceded 
that   the   defendant  was  to  do   the  piling. 
It   mtjj    be  inferable   that    the    plaintiffs' 
man  was  expected    to  witness   or   partici- 
pate in  the   measurement   of  every  cargo, 
as  he  did  of  each  that  was  so   piled  on  the 
dock.     Was  such  piling  and    measuring  a 
condition    precedent  to   the  vesting  of  the 
title  thereof  in  the  defendant?     Where  the 
manifest  intention   of     the  parties    is   to 
transfer  the  title,   the  sale   may   be  com- 
plete,  notwithstanding     the    property   is 
yet  to  be  measured,  and  thearaount  of  the 
price  yet   to    be     ascertained.      Sewell   v. 
p:aton,  6    Wis.  490;  McConnell   v.  Hughes, 
29  Wis.  537;  Morrow  v.   Campbell,  supra; 
Fletcher  v.  Ingram,  supra.     So  held  where, 
by  the  agreement,  the  vendee  was  to  have 
the  title  to  saw-logs  as  soon   as  the  ven- 
d(jr   deposited    them   in   a   certain    place. 
Morrow  v.  Reed,  supra.     These   principles 
are  fully  recognized  and  sanctioned  in  Pike 
V.   Vaughn,   39    Wis.   505,   relied   upon   by 
counsel  for  the  defendant.     Thus, in  Dixon 
V.    Baldwen,  5   East,  175,  A.  &   B.,  traders 
in  London,  ordered  goods  from  the  defend- 
ants  at  Manchester  to   be   sent   to   M.  & 
Co.,  at  Hull,  for  the   purpose  of   being  aft- 
erwards sent  to  the  correspondents   of  A. 
&   B.   at   Hamburg,   and    the    defendants 
sent  the  goods  to  M.  &   Co.  at   Hull  to  be 
siiipped    by  them  to   Hamburg,  as   usual, 
pursuant  to   the   order;  and   it  was   held 
as  between  the  buyer  and   seller,  the  right 
of  the  defendants  to   stop   as   in    transitu 
was  at  an  end  when  the  goods  came  to  the 
possession   of   M.  &  Co.  at   Hull;  for  they 
were  for  thispurpose  theappoinied  agents 
of   the  vendees,  and   received   orders  from 
them  as  to  the  ulterior  destination  of  the 
goods;  and  the  goods,  after  their  arrival 
at  Hull,  were   to   receive   a   new  direction 
from    the     vendees.     To   the    same  effect, 
Kendal  v.  Marshall,  11  Q,  B.   Div.  35(J;  Ex 
parte  Miles,  13  Q.  B.  Div.  yi». 

VA'e  must  hold  that  the  intention  of  the 
parties,  as  expressed  in  the  contract,  was 
that  the  title  to  each  cargo  should  imme- 
diately vest  in  the  defendant  on  being 
placed  on  board  of  the  defendant's  vessel 
at  Gill's  Pier.  True,  the  contract  pro- 
vides, in  effect,  that  each  cargo  was  to  be 
"paid  for  when  piled  on"  the  defendant's 
dock  in  Milwaukee,  and  that  the  cargo  of 
155  cords  was  never  so  piled  on  that 
dock.  But  theundisputed  evidence  shows 
that  the  failure  to  so  pile  on  the  defend- 
ant's dock  was  in  no  wa.v  attributable  to 
the  plaintiffs.  It  may  be  conceded,  also, 
that  it  was  not  the  fault  of  the  defendant 
nor  his  agents,  although  the  cargo  was  in 
the  exclusive  possession  of  the  defendant 
at  the  time  it  was  lost.  Assuming  that 
the  loss  of  the  cargo  was  not  the  fault  of 
the  defendant's  agents,  then  such  piling 
on  the  defendant's  dock  was  rendered  im- 
possible  solely    by   the   act    of   God,   and 
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hence  the  defendant,  upon  Its  loss,  there- 
upon became  liable  for  its  valuf .  Powers 
V.  Dellinger,  54  Wis.  389,  11  N.  W.  Rep.  .=)!)7; 
Nugent  V.  8mith,  1  C.  P.  Blv.  42:i;  2  Beoj. 
Sales,  §861. 

It  appears  from  the  undisputed  evidence 
that  the  155  cords  ot  wood  lost  was  of  the 
kind  and  substantially  of  the  quality 
called  for  in  the  contract,  and  the  same  as 
the  other  wood  which  had  been  received 
by  the  defendant  without  any  objection, 
altliough  a  deduction  was  made  in  the 
price  of  26  cords  called  culls.  The  title  to 
the  1.55  cords  of  wood  having  become 
vested  in  the  defendant  when  tlie  same 
was  placed  on  board  of  the  Bailey,  and 
the  captain  of  the  Bailey  being  in  law 
the  agent  of  the  defendant  for  the  pur- 
pose of  receiving  the  wood,  and  having 
received  the  same  on  board  the  Bailey 
without  any  objection  as  to  qualitj-,  and 
the  wood  having  been  lost,  as  indicated, 
it  may  be  very  doubtful  whether  any 
damages  could  be  recovered  in  this  action, 
even  had  there  been  a  counter-claim  for 
such  damages  in  the  answer.  Locke  v. 
Williamson,  40   Wis.  377.    But  here  there 


was  no  such  counter-claim,  and  hence  the 
question  need  not  be  detei'miued.  The  de- 
fen(iant  does  claim  damages  by  way  of 
counter-claim,  however,  for  the  failure  to 
deliver  the  balance  of  the  1,000  cords  called 
for  by  the  contract,  including  the  155  lost. 
But  the  contract  only  required  that  the 
plaintiffs  should  deliver  the  wood  at  their 
pier  to  the  defendant's  vessel  from  time  to 
time,  "as  wanted,  during  the  season  of 
navigation  of  1884."  There  is  no  evidence 
of  any  failure  to  deliver  any  wood  "as 
wanted"  by  the  defendant  during  thai 
season,  nor  ot  any  unreasonable  delay  in 
furnishing  wood  to  any  vessel  calling  for 
it  at  the  plaintiff's  pier  in  behalf  of  the  de- 
fendant. 

We  discover  no  ground  upon  which  the 
defendant  is  entitled  to  any  damages  un- 
der his  counter-claim.  Simpson  v.  Crip- 
pin,  L.  K.  8  Q.  B.  14;  Higgins  v.  Delaware, 
L.  &  W.  R.  Co.,  60  N.  Y.  553;  Scott  v.  Kit- 
tanning  Coal  Co.,  supra ;  Haines  v.  Tucker, 
50  N.  H.  307. 

BY  THE  COURT.  The  judgment  ot  the 
county  court  is  affirmed 
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GIROUX  V.  STEDMAN  et  al.,  (three  cases.) 

PECORD  V.   SAME. 

(14  N.  E.  Rep.  538,  145  Mass.  439.) 

Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Jan.  4,  1888. 

Exceptions  from  superior  court,  Hamp- 
den county:  Fitman,  Jud^e. 

These  were  actions  brought  by  Rieliard 
Giroux,  Mary  Giroux,  Joseph  Pecord.  nud 
Mary  Giroux,  (by  her  next  friend,)  against 
I^hineas  Steciinan  and  another,  to  recover 
damages  for  torts  committed  by  them  in 
Helling  to  the  plaintiffs  pork  unfit  for 
food.  The  plaintiffs  clainie<l  to  have  pur- 
chased from  the  defendants  certain  pro- 
visions, to  wit,  certain  quantities  of 
dressed  pork;  that  said  pork  was  tainted, 
and  untit  for  food  ;  that  they  ate  of  said 
pork,  and  were  made  sick  thereby  At 
the  trial  in  the  superior  court,  the  evi- 
dence sliowed  that  the  defendants  were 
farmers  carrying  on  a  farm  in  Chicopee, 
and  jointly  interested  in  raising  pigs; 
that  about  the  middle  of  September,  IHHb, 
the  defendants  found  that  an  infectious 
disease,  known  as  "hog  cholera,"  existed 
upon  their  farm,  and  that  their  entire 
herd  had  been  exposed  to  tlie  disease; 
that  on  October  3,  18H5,  tne  defendants 
killed  two  of  their  hogs,  dressed  them, 
and  sold  one-half  of  one  of  them  to  the 
[ilaintiff  Richard  Giroux,  and  one-half  of 
the  other  hog  to  the  plaintiff  Joseph 
Pecord;  that  on  October  5th  the  defend- 
ants killed  and  dressed  two  other  hogs, 
one  of  which  was  sold  to  the  plaintiff  Pec- 
ord. The  evidence  showed,  further,  that, 
at  the  time  of  the  several  sales  to  the 
plaintiffs,  no  representations  as  to  tlie 
quality  of  the  meat  were  made,  and  no 
notice  given  to  the  plaintiffs,  at  the  times 
of  the  sales,  of  the  existence  of  the  disease 
among  the  herds  owtied  by  the  defend- 
ants; but  it  appeared  that  the  defendants 
knew,  at  the  time  of  the  several  sales  to 
the  several  plain UCfs,  that  the  meat  so 
sold  by  them  to  the  plaintiff  was  to  be 
used  by  the  plaintiffs  for  provisions.  The 
presiding  judge  instructed  the  jury  in 
terms,  the  substance  of  which  appears  in 
the  opinion.  The  jury  returned  a  verdict 
for  the  defendants,  and  the  plaintiffs  al- 
leged exceptions. 

W.  W.  McClencb,  for  plaintiffs.  E.  W. 
Chapiii,  for  defendants. 

DEVENS,  J.  It  was  known  to  the  de- 
fendants that  the  plaintiffs  purchased  the 
meat  to  be  used  as  provisions,  but  it  was 
held  by  the  presiding  judge  that,  in  order 
that  they  should  recover,  they  must  prove 
the  allegations  in  their  declarations  that 
the  defendants  knew  that  the  meat  sold 
by  them  was  unwholesome,  and  improper 
to  be  used  as  provisions.  He  instructed 
the  jury  that, at  common  law,  the  general 
rule  is"  that  where  personal  property  is 
sold  in  the  presence  of  buyer  and  seller, 
each  having  an  opportunity  to  see  the 
property,  and  there  is  nothing  said  as  to 
the  quality,  the  only  implied  warranty  on 
the  part  of  the  seller  is  that  f~e  has  a  valid 
title  in,  or  has  a  right  to  sell,  the  chattel. 


He  added  that  there  is  an  exception  to 
this  general  rule,  where  a  provision  dealer 
or  market-man  sells  provisions,  as  meat 
and  vegetables,  to  his  customers  for  use: 
and  that  in  such  case  there  would  be  an 
implied  warranty  that  they  wore  fit  for 
use,  and  wholesome.  Whether  this  excep- 
tion exists  or  not  It  is  not  important,  in 
the  case  at  bar,  to  inquire,  as  it  cannot 
be,  and  was  not  contended,  tliat  the  le- 
fendants  were  brought  within  it.  The 
contention  of  the  plaintiffs  is  that,  even 
if  the  rule  is  well  established  that  where 
there  is  no  express  warranty,  and  no 
fraud,  no  warranty  of  the  quality  of  the 
thing  sold  is  implied  bj'  law,  and  that 
the  maxim  of  caveat  emptor  applies,  there 
is  a  more  general  exception,  which  ex- 
cludes from  its  operation  all  sales  of  pro- 
visions for  immediate  domestic  use,  no 
matter  by  whom  made.  That  in  a  sale  of 
an  animal  by  one  dealer  to  another,  even 
with  the  knowledge  that  the  latter  dealer 
intends  to  convert  it  into  meat  for  do- 
mestic use,  or  that,  in  the  sale  of  provi- 
sions in  the  course  of  commercial  transac- 
tions, tliere  is  no  iniplied  warranty  of  the 
quality,  appears  to  be  well  settled.  How- 
ard V  Euierson,  110  Mass.  320,  and  cases 
cited:  Burnby  v.  Bollett,  Iti  Mees  &  W. 
645. 

While  occasional  expressions  may  be 
found  (as  in.  Van  Brarldin  v.  Fonda,  12 
Johns.  4(iS)  wliich  sustain  the  plaintiffs' 
contention,  we  have  found  but  one  de- 
cided case  which  supports  it.  In  Van 
Bracklin  v.  Fonda,  ubi  supra,  it  is  said 
that,  in  a  sale  of  provisions,  the  vendor  is 
bound  to  know  tliat  they  are  sound  at  his 
peril:  but  tlie  case  shows  that  the  defend- 
ant, who  had  sold  beef  for  domestic  use, 
knew  the  aniraaUfrom  which  it  came  to  be 
diseased.  This  Tiad  been  found  by  the 
jury,  and  the  remark  is  made  in  connec- 
tion with  the  facts  proved.  The  case  of 
Hoover  v.  Peters,  IS  Mich.  51,  does  sustain 
the  plaintiffs'  contention,  as  it  is  there 
held  that  where  articles  of  food  are 
bought  for  domestic  consumption,  and 
the  vendor  sells  them  for  that  express  pur- 
pose, the  law  implies  a  warranty  that 
they  are  fit  for  such  purpose,  whether  the 
sale  be  made  by  a  retail  dealer  or  by  any 
other  person.  This  case  imposes  a  heav- 
ier liability  on  a  person  not  engaged  in 
the  sale  of  provisions  as  a  business  than 
he  should  be  called  on  to  bear.  The  opin- 
ion is  not  supported  by  any  citation  of 
authorities.  In  a  dissenting  opinion  by 
Mr.  Justice  Christiancy,  it  is  said  :  "Had 
it  appeared  that  he  [the  defendant]  was 
the  keeper  of  a  meat  market  or  butcher 
shop,  and  was  engaged  in  the  business  of 
selling  meat  for  food,  and  therefore  bound 
or  presumed  to  know  whetlier  it  was  fit 
for  that  purpose,  I  should  have  concurred 
in  the  opinion  my  brethren  have  ex- 
pressed." If  there  is  an  exception  to  the 
rule  of  caveat  emptor  which  grows  out 
of  the  circumstances  of  the  case,  and  the 
relations  of  buyer  and  seller,  where  the 
latter  is  a  general  dealer,  and  the  former 
a  purchaser  for  immediate  use,  there  ap- 
pears no  reason  why  it  should  be  further 
extended. 

In  the  case  at  bar,  the  defendants  were 
not    common    dealers    in    provisions    or 
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market-men.  They  were  fai'ii;er8,  selliiiff 
a  portion  of  the  proOiu'e  of  their  farms. 
No  representations  of  tlie  quality  of  the 
meat  sold  were  marte  by  them.  In  mak- 
ing casual  sales  from  a  farm  of  itH  prod- 
ucts, to  hold  the  owner  to  the  duty  of 
ascertaining,  at  Iiis  peril,  the  condition  of 
the  articles  sold,  and  of  impliedly  war- 
rantins,  it  sold  with  the  knovxledge  that 
Ihey  are  to  l>e  iiaed  as  food,  that  they  are 
fit  for  The  purpoxse,  imposes  a  larger  lia- 
bility than  should  be  placed  upon  one  who 
may  often  have  no  better  meausof  knowl- 
edge than  the  purchaser.  The  plaintiffs 
contend  that  the  case  of  French  v.  Vining, 
102  Mu.-s  i;ji',  is  decisive  in  their  favoi', 
l)Ut  it  appears  to  us  otherwise.  In  that 
case,  till!  defendant  sold  liay,  which  he 
knew  had  been  poisoned,  for  the  ijurpose 
of  being  fed  to  a  cow,  although  he  liad 
carefully  endeavored  to  separate  the  dam- 
aged portion  from  the  rest,  and  supposed 
he  had  succeeded.  From  the  effects  of 
eating  the  hay  the  cow  died,  and  the  de- 
fendant was  held  liable.  His  knowledge 
of  the  injury  to  the  hay  was  certain  and 
positive;  his   belief  that   he  had  remedied 


the  difficulty  was  conjectural  and  uncer- 
tain, and  proved  to  be  wlioliy  erroneous. 
In  the  case  at  bar,  while  the  defendant's 
herd  had  been  exposed  to  hog  cholera, 
there  was  evidence  that  a  portioti  of  it 
only  had  been  afl'pcted:  and,  further,  that, 
even  if  affected,  the  meat  of  the  aniiijals 
was  not  necessarily  unwholesome.  There 
was  no  evidence  that  the  animals  whose 
meat  was  sold  had  ever,  so  far  as  the  de- 
fendants knew,  actually  had  the  disease, 
and  the  verdict  of  the  juri"  has  established 
that  they  were  ignorant  tliat  tlie  meat 
sold  b.v  them  was  unwholesome.  In 
French  v.  Vining  the  defendant  knew  what 
the  condition  of  the  liay  had  been,  and 
this  is  a  vital  i)artof  the  case.  He  sold  an 
article  wiiich  he  knew  had  been  ptjisoned, 
and  from  which  he  had  taken  no  effectual 
means  to  remove  the  poison.  His  belief 
or  supposition  that  his  effort  had  been 
successful  could  not  relieve  him  from  lia- 
bility for  the  conse()uences  tliat  ensued  be- 
cause it  had  been  unsuccessful,  if  he  sold 
the  hay  without  informing  the  purchaser 
of  the  dangerous  injury  which  it  had  re- 
ceived.    Rxceptions  overruled. 


GODDARD  V.  BINNEY. 


34t^ 


GODDARD  V.  BINNEY. 
(115  Mass.  450.) 

Supreme  Judicial  Court  of  Massachusetts.     Suf- 
folk.    Sept.  4,  1874. 

Contract  to  recover  the  price  of  a  buggy 
built  by  plaintiff  for  defendant.  Plaintiff 
aR-reed  to  build  a  buggy  for  defendant, 
and  to  deliver  it  at  a  certain  time.  De- 
fendant gave  special  directions  as  to  style 
and  finish.  The  buggy  wras  built  accord- 
ing to  directions.  Before  it  was  finished, 
defendant  called  to  see  it,  and  in  answer 
to  pUiintiff,  who  asked  him  if  he  would 
sell  it,  said  no;  that  he  would  keep  it. 
When  the  buggy  was  finished,  plaintiff 
sent  a  bill  for  it,  which  defendant  retained, 
promising  to  see  plaintiff  in  regard  to  it. 
The  bnggy  was  afterwards  burned  in 
plaintiff's  possession.  The  case  was  re- 
ported to  the  supreme  judicial  court. 

C.  A.  Welch,  for  plaintiff.  G.  Putnam, 
Jr.,  for  defendant. 

AMES,  J.  Whether  an  agreement  like 
that  described  in  this  report  should  be 
considered  as  a  contract  for  the  sale  of 
goods,  within  the  meaning  of  the  statute 
of  frauds,  or  a  contract  for  lalior,  services 
and  materials,  and  therefore  not  within 
that  statute,  is  a  question  upon  which 
there  is  a  conflict  of  autliority.  According 
to  a  long  course  of  decisions  in  New  York, 
and  in  some  other  states  of  the  Union,  an 
agreement  for  the  sale  of  any  commodity 
not  in  existence  at  the  time,  but  which  the 
vendor  is  to  manufacture  or  put  in  a  con- 
dition to  be  delivered,  (such  as  flour  from 
wheat  not  yet  ground,  or  nails  to  be  made 
from  iron  in  the  vendor's  hands),  is  not 
a  contract  of  sale  within  the  meaning  of 
the  statute,  '^rookshank  v.  Burrell,  18 
Johns.  58.  Sewall  v.  Fitch,  8  Cow.  215. 
Robertson  v.  Vaughn,  5  Sandf.  1.  Downs 
v.  Ross,  23  Wend.  270.  Eichelberger  v. 
M'Cauley,  5  ITar.  &  J.  213.  In  England, 
on  the  other  hand,  the  tendency  of  the  re- 
cent decisions  is  to  treat  all  contracts  of 
such  a  kind  intended  to  result  in  a  sale, 
as  substantiall.y  contracts  for  the  sale  of 
chattels;  and  the  decision  in  Lee  v.OrifHn, 
1  B.  &  S.  272,  goes  so  far  as  to  hold  that  a 
contiact  to  make  and  fit  a  set  of  artificial 
teeth  for  a  patient  is  essentially  a  con- 
tract fill'  the  sale  of  goods,  and  therefore 
is  subject  to  the  provisions  of  the  statute. 
See  Maberley  v.  Sheppard,  10  Bing.  99; 
Howe  V.  Palmer,  3  B.  &Ald.  321;  Baldey 
v.  Parker,  2  B.  &  C.  37;  Atkinson  v.  Bell, 
8  B.  &  C.  277. 

in  this  commonwealth,  a  rule  avoiding 
both  of  these  extremes  was  established  in 
Mixer  v.  Howarth,  21  Pick.  205,  and  has 
been  recognized  and  affirmed  in  repeated 
decisions  of  more  recent  date.  The  effect 
of  these  decisions  we  understand  to  be 
this,  namelyg^Jiat  a  contract  for  the  sale 
of  articles  then  existing  or  such  as  the 
vendor  in  the  ordinary  course  of  his  busi- 
ness manufactures  or  procures  forthe  gen- 
eral market,  whether  on  hand  at  the  time 
or  not,  is  a  contract  for  the  sale  of  goods, 
to  which  the  statute  applies.  But  on  the 
other  hand,  if  the  goods  are  to  be  manu- 
factured  especially  for  the  purchaser,  and 


upon  his  special  order,  and  not  for  the 
general  market,  the  case  is  not  within  the 
statute.  Spencer  v.  Cone,  1  Met.  2M3. 
"The  distinction."  says  (Jhief  Justice 
Shaw,  in  Lamb  v.  Crafts,  12  Met.  353,  "we 
believe  is  now  well  understood.  When  a 
person  stipulates  for  the  future  sale  of  ar- 
ticles, which  he  is  habitually  making,  and 
v(!hich,  at  the  time,  are  not  made  or  fin- 
ished, it  is  essentially  a  contract  of  sale, 
and  not  a  contract  for  labor;  otherwise, 
when  the  article  is  made  pursuant  to  the 
agreement."  In  Gardner  v.  Joy,  9  Met. 
177, a  contract  to  buy  a  certain  number  of 
boxes  of  candles  at  a  fixed  rate  perponnd, 
which  the  vendor  said  he  would  manufac- 
ture and  deliver  in  about  three  months, 
was  held  to  beacontract  of  saleaud  with- 
in the  statute.  To  the  same  general  effect 
are  Waterman  v.  Meigs,  4  Cush.  497,  and 
Clark  v.  Nichols,  107  Mass.  547.  It  is  true 
that  in  "the  infinitely  varioiis  shades  of 
different  contracts,"  there  is  some  practi- 
cal difficulty  in  disposing  of  the  questions 
that  arise  under  that  section  of  the  stat- 
ute. Gen.  Sts.  c.  105,  §  5.  But  we  see  no 
ground  for  holding  that  there  is  any  un- 
certainty in  therule  itsplf.  On  the  contra- 
ry, its  correctness  and  justice  are  clearly 
implied  or  expressly  affirmeu  in  all  of  our 
decisions  upon  the  subject  matter.  It  is 
proper  to  say  also  that  the  pre.«ent  case 
is  a  much  stronger  one  than  Mixer  v. 
Howarth.  In  this  case,  the  carriage  was 
not  only  built  for  the  dsfendant,  but  in 
conformitj'  in  some  respects  with  his  di- 
rections, and  at  his  request  was  marked 
with  his  initials.  It  was  neither  intended 
nor  adapted  for  the  general  market.  4s 
we  are  by  no  means  prepared  to  overrule 
the  decision  in  that  case,  we  must  there- 
fore hold  that  the  statute  of  frauds  does 
not  apply  to  the  contract  which  the  plain- 
tiff is  seeking  to  enforce  in  this  action. 

Independently  of  that  statute,  and  in 
cases  to  which  it  does  not  appy,  it  is  well 
settled  that  as  between  the  immediate 
parties,  property  in  personal  chattels  may 
pass  by  bargain  and  sale  without  actual 
delivery .Xlf  the  parties  have  agreed  upon 
thespecific  thing  that  is  sold  and  the  price 
that  the  buyer  is  to  pay  for  it,  and  noth- 
ing remains  to  be  done  but  that  the  buyer 
should  pay  the  price  and  take  the  same 
thing,  the  property  passes  to  the  buyer, 
and  with  it  the  risk  of  loss  by  fire  or  any 
other  accident.  The  appropriation  of  the 
chattel  to  the  buyer  is  equivalent,  forthat 
purpose,  to  delivery  by  the  seller.  The 
assent  of  the  buyer  to  take  thespecific 
chattel  is  equivalent  for  the  same  purpose 
to  his  acceptance  of  possession.  Dixon  v. 
Yates,  5  B.  &  Ad.  313,  340.  The  property 
may  well  be  in  the  buyer,  though  the  right 
of  possession,  or  lien  for  the  price,  is  in 
the  seller.  There  could  in  fact  be  no  such 
lien  without  a  change  of  ownership.  No 
man  can  be  said  to  havea  lien, in  theprop- 
er  sense  of  the  term,  upon  his  own  proper- 
ty, and  the  seller's  lien  can  only  be  upon 
the  buyer's  property.  It  has  often  been 
decided  that  assumpsit  for  the  price  of 
goods  bargained  and  sold  can  be  main- 
tained where  the  goods  have  been  selected 
by  the  buyer,  and  set  apart  for  him  by  the 
seller,  though  not  actually  delivered  to 
him,   and    where   nothing  remains   to   be 
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done  ejcept  that  the  buyer  should  pay  the 
agreed  price.  In  such  a  state  of  things 
the  property  vests  in  him,  and  with  it  the 
T\sk  of  any  accident  that  may  happen  to 
the  goods  in  the  meantime.  Noy's  Max- 
ims, 89.  2  Kent.  Com.  (12th  Ed.)  492. 
Bloxam  v.  Sanders,  4  B.  &  C.  941.  Tailing 
V.  Baxter,  (5  B.  &  C.  360.  Hiode  v.  White- 
house,  7  Ea.it,  571.  Macoml)er  v.  Parker, 
13  Pick.  175,  183.  Morse  v.  Sherman,  106 
Mass..  430. 

In  the  present  case,  notliing  remained 
to  be  done  on  the  part  of  the  plain  fiff. 
The  price  had  been  agreed  upon;  tlie  spe-, 
<!iflc  chattel  had  been  finished  according 
to  order,  set  apart  and  appropriated  for 
the  defendant,  and  marked  with  his  ini- 
tials. The  plaintiff  had  not  undertaken 
to  deliver  it  elsewhere  than  on  his  own 
premises.    He  gave  notice  that  it  was  fin- 


ished, and  presented  his  bill  to  the  defend- 
ant, who  promiMed  to  pay  it  soon.  He 
had  previously  re()uested  that  the  car- 
riage should  not  be  sold,  a  request  which 
substantially  is  equivalent  to  asking  the 
plaintiff  to  keep  it  for  him  when  finished. 
Without  contending  that  these  circum- 
stances amount  to  a  delivery  and  accept- 
ance within  the  statute  of  frauds,  the 
plaintiff  may  well  claim  that  enough  has 
been  done,  in  a  case  not  within  that  stat- 
ute, to  vest  the  general  ownership  in  the 
defendant,  and  to  cast  upon  him  the  risk 
of  lois  by  fire,  while  the  chattel  remained 
in  the  plaintiff's  possession. 

According  to  the  terms  of  the  reserva- 
tion, the  verdict  mnet  be  set  aside,  and 
judgment  entered  for  the  plaintiff. 

COLT  and  ENDICOTT,  J  J.,  absent. 


GOMPERTZ  V.  BARTLETT. 


353 


GOMPERTZ  V.  BARTLETT. 

(2  El.  &  Bl.  S-19.) 

Court  of  Queen's  Bench.    Nov.  14,  1853. 

Action  for  money  had  and  received. 
Plea:  Never  indebted.  Issue  thereon. 
On  the  trial,  before  Lord  Campbell,  C.  J., 
at  the  sittings  at  Guildhall  after  last 
Trinity  terra,  it  appeared  that  the  defend- 
ant, in  London,  sold  to  the  plaintiff  a  bill 
of  exchange  purporting  to  bo  drawn  at 
Sierra  Leone  by  Jolly  &  Co.,  of  that  place, 
on  Bellot  &  Co.,  of  London,  and  accepted 
by  Bellot  &  Co.,  payable  to  the  order  of  a 
third  person  in  London.  The  Instrument 
was  endorsed  in  l)lank  by  the  payee;  it 
was  unstamped;  but  both  parties  be- 
lieved it  to  be  n  foreign  bill  and  eonse 
quently  to  require  no  stamp.  The  defend- 
ant did  not  endorse  the  bill;  and  it  was  a 
sale  without  recourse.  The  plaintiff  paid 
£815  to  the  defendant,  as  the  price  of  the 
bill,  which  was  handed  to  plaintiff;  and 
he,  in  like  manner,  sold  the  bill  to  another 
person,  also  without  recourse.  Before 
the  bill  attained  maturity,  all  the  parties 
to  the  bill  became  bankrupt.  On  the 
holder  seeking  to  prove  against  the  estate 
of  the  acceijtnr,  it  was  discovered  that 
the  bill,  though  bearing  the  genuine  sig- 
nature of  a  Sierra  Leone  firm,  had,  in  fact 
been  drawn  by  one  of  the  partners  in  this 
kingdom,  and  consequently  was  unavail- 
able for  want  of  a  stamp.  The  commis- 
sioners in  bankruptcy  refused  to  allow  the 
proof.  The  holder  demanded  back  irom 
the  plaintiff  the  price  paid  to  him;  and 
the  plaintiff,  under  threat  of  legal  proceed- 
ings, paid  him.  The  plaintiff  now  sought 
to  recover  from  the  defendant  £S15,  the 
price  of  the  bill,  as  money  paid  on  a  con- 
sideration which  had  failed.  It  was  ad- 
mitted that  the  defendant,  at  the  time  of 
the  sale,  bona  flde  believed  the  bill  to  have 
been  drawn  at  Sierra  Leone;  and  neither 
fraud  nor  negligence  was  imputed  to  him. 
The  lord  chief  justice  directed  a  nonsuit, 
with  leave  to  move  to  enter  a  verdict  for 
the  plaintiff. 

Petersdortf,  in  this  term,  obtained  a  rule 
nisi  accordingly.  M.  (Chambers  and  Pear- 
son now  showed  cause.  Petersdorff,  con- 
tra. 

Lord  CAMPBELL,  C.  J.— At  the  trial,  I 
was  impressed  with  the  consideration 
that  this  was  a  transaction  of  pure  sale, 
and  that  the  vendor  really  had  title  to 
the  bill  which  he  sold,  and  was  perfectly 
ignorant  of  the  latent  detect.  Besides, 
the  bill  would  probably  have  in  fact  been 
paid  had  the  parties  to  it  continued  sol- 
vent; and  on  the  whole  I  was  then  inclined 
of  think  that  the  defect  was  merely  one  in 
the  quality,  which  the  vendor  ilid  not  war- 
rant. But,  now,  having  heard  the  argu- 
ment, I  think  that  the  action  is  maintain- 
able, on  the  ground  that  the  article  does 
not  answer  the  description  of  that  which 
was  yold,  viz.,  a  foreign  bill.  There  was 
no  written  statement  or  direct  assertion 
that  this  bill  was  drawn  at  Sierra  Leone; 
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but  it  purported  to  be  so  drawn;  and  it 
must  be  taken  that  it  was  sold  by  tha 
description  of  a  bill  drawn  at  Sierra 
Leone.  In  fact  it  was  drawn  in  London  ; 
and,  on  that  account,  it  could  not  be  en- 
forced. It  it  really  had  been  a  foreign  bill, 
any  secret  defect  would  have  been  at  the 
risk  of  the  purchaser;  but  tiiis  is  not  a 
case  in  whcli  an  article  answering  the  de- 
scription  by  which  it  is  sold  has  a  secret 
defect,  but  one  in  which  the  article  i"  not 
of  the  kind  which  was  sold.  I  think, 
therefore,  that  the  money  paid  for  it  may 
be  recovered  as  paid  in  mistake  of  facts. 
The  law  is,  I  think,  accurately  laid  down 
in  the  passage  cited  from  .\ddison  on 
Contracts.  If,  being  what  was  sold,  the 
bill  was  valueless  because  of  the  insol- 
vency of  the  parties,  the  vendor  would  not 
be  answerable;  but  he  isanswerable  it  the 
bill  be  spurious.  Jones  v.  Ryde,  5  Taunt, 
488,  and  Young  v.  Cole,  3  New  Cas.  724, 
7'iO,  are  strongly  in  point.  Young  v.  Cole 
is  indeed  a  very  strong  case;  for  the  things 
sold  there  as  Guatemala  bonds  were  in 
one  sense  of  the  words  Guatemala  bonds; 
but  they  were  not  what  was  professed  to 
be  sold,  viz..  bonds  binding  on  the  Guate- 
mala government.  The  case  is  precisely 
as  if  a  bar  was  sold  as  gold,  but  was  in 
fact  brass,  the  vendor  lieing  innocent.  In 
such  a  case  the  purchaser  may  recover. 

COLERIDGE,  J.— I  am  of  the  sameopin- 
ion.  What  took  place  at  the  time  of  the 
sale  was  merely  that  the  vendor  did  not 
endorse  the  bill,  and  stipulated  in  effect 
that  this  should  be  a  sale  without  war- 
ranty. That  b^ing  so,  the  vendor  was 
not  bound  to  see  that  he  sold  a  bill  of 
good  quality,  or  to  answer  for  the  insol- 
vency of  the  parties  ;  but  the  vendee  is  still 
entitled  to  have  an  article  answering  the 
description  of  that  which  he  bought. 
Here  he  bought,  as  a  foreign  bill,  what 
turns  out  not  to  be  a  foreign  bill,  and 
therefore  valueless.  Common  justice  re- 
quires that  ho  should  have  back  the  price. 

WIGHTMAX,  J.— I  agree  upon  this 
ground,  that  what  was  sold  purported  to 
be  a  bill  drawn  at  Sierra  Leone  and  avail- 
able against  the  parties  to  it,  but,  so  far 
from  answering  that  description,  was  a 
bill  notdrawnatSeirra  Leone,  but  in  Eng- 
land, and,  being  unstamped,  was  unavail- 
able. Wherever  the  article  answers  the  de- 
scription by  which  it  is  sold,  and  it  turns 
out  that  there  is  a  latent  defect,  in  the  ab- 
sence of  fraud  and  warranty,  the  vendee 
must  take  it  with  all  faults.  But  this  is 
a  case  in  which  it  does  not  answer  the  de- 
scription. And  therefore  on  the  authori- 
ties, more  especially  on  that  of  Jones  v> 
Ryde,  the  plaintiff  is   entitled   to  recover.! 

Rule  absolute. 2 


'  Erie,  J.,  had  gone  to  Chambers. 

'  See  the  Digest,  lib.  xviii.  tit.  1.  De  Contrah. 
Emt. ;  laws  9,  10,  11,  and  14,  where  the  sub- 
ject of  the  principal  case  is  discussed.  The 
civilians  seem  to  have  come  to  the  conclusion, 
"Si"  "aes  pro  auro  veneat  non  valet,"  aliter  "si 
aurum  quidem  fuerit,  deterius  autem  quam 
emtor  existimaret:  tunc  enim  emtio  valet." 
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(4  Wend.  377.) 

Supreme  Court  of  New  York.    May,  1S30. 

Dertinrrer  to  deciaratioti.  On  the  20tli 
Mari-h,  1816,  at  Aureliu.^i,  an  agreement 
under  seal  was  entered  into  between  H. 
Goodwin,  of  Aurelius  in  Cayuga  county, 
and  J.  Matthews,  of  Salina  in  Onondaga 
cfounty,  whereby  GoodM'in  agreed  to  sell 
and  convey  unto  Matthews  all  his  right, 
interest  and  claim  in  and  to  certain  salt 
works,  described  as  salt  lot  No.  9;  and 
Matthews  agreed  to  pay  for  the  same 
$1,000  in  first  quality  Onondaga  salt;  $200 
to  be  paid  on  the  Ist  October,  1816,  $400 
on  the  1st  October,  1817,  and  the  residue 
in  one  year  thereafter,  with  interest  from 
the  Ist  October,  1816.  He  further  agreed 
to  pack  all  the  salt  in  barrels  in  the  usual 
way  of  packing  salt,  the  barrels  to  be  fur- 
nished by  Goodwin  and  delivered  at  the 
salt  works.  It  was  further  stipulated 
that  Matthews  should  take  possession 
within  three  days  from  the  date  of  the 
agreement,  and  that  the  writings  should 
l)e  executed  within  sixty  days;  there  was 
also  a  stipulation  in  relation  to  the  then 
occupants  of  the  lot.  On  the  27th  June, 
1816,  the  time  for  completing  the  writings 
was  extended,  by  an  enc'orsement  on  the 
agreement  signed  by  Goodwin  and  Mat- 
thews, to  the  1st  October,  1816.  On  the 
8th  April,  1818,  Matthews  assigned  all  his 
title  to  the  salt  works  agreed  to  be  con- 
veyed by  Goodwin  to  the  defendant  Hol- 
brook,  in  consideration  whereof  Holbrook, 
by  an  instrument  under  seal,  bearing  date 
at  Salina  on  the  same  day  agreed  to  make 
to  Goodwin  the  payments  then  due,  and 
which  should  thereafter  becomedueon  the 
contract  between  Goodwin  andMatthews. 
In  February  term,  1839,  Goodwin  com- 
menced a  suit  against  Holbrook,  and  de- 
clared against  him  in  covenant.  The  dec- 
laration set  forth  that  on,  &c.,  an  article 
of  agreement  was  entered  into  by  and 
between  Goodwin  and  Matthews  whereby 
Matthews  agreed  to  pay  to  Goodwin  $1,- 
000  in  first  quality  Onondaga  salt,  specify- 
ing the  proportions  and  times  of  payment, 
as  contained  in  the  agreement;  that  on, 
&c.,  Matthews  assigned  the  agreement  to 
Holbrook,  in  consideration  whereof  Hol- 
brook covenanted  and  agreed  to  pay  all 
such  sums  of  money  as  were  then  due  and 
owing  by  Matthews  to  Goodwin  upon  the 
said  agreement  thus  assigned,  and  all  such 
surasas  should  becomeduethereon.  Then 
follows  an  averment  that  at  the  time  of 
the  assignment  of  the  agreement  there 
was  due  to  Goodwin  on  the  agreement 
$500,  payable  in  salt,  after  which  follows 
the  breach.  The  defendant,  prayed  oyer 
of  the  instruments  declared  on,  which  be- 
ing read,  he  put  in  a  general  demurrer  to 
the  declaration. 


U.  P.  Kirkland,  for  plaintiff, 
cer,  for  defendant. 


J.  A.  Spen- 


MARCY,  J.— It  is  said  that  the  execu- 
tion of  the  writings  relative  to  the  salt  lot 
was  a  condition  precedent  to  the  pay- 
ments to  be  made  by  the  defendant,  and 
that  the  declaration  is  defective  in   not 


averring  that  this  was  done.  It  is  very 
evident,  from  an  inspection  of  the  agree- 
ment, that  the  covenant  for  the  convey- 
ance by  the  plaintiff  is  independent  of 
the  covenant  on  the  part  of  the  defend- 
ant. By  the  first  agreement,  the  con- 
veyance was  to  be  made  at  a  time  prior 
to  that  on  which  the  consideration, 
or  any  part  of  it,  was  to  be  paid:  and, 
though  it  was  extended  afterwards  to 
a  time  when  a  portion  of  the  consider, 
ation  became  pa.yable,  there  is  nothing  to 
show  that  the  payment  was  to  depend  on 
the  execution  of  the  writings.  There 
would  have  been  more  reason  for  inferring 
such  an  intent  in  the  parties  if  the  pay- 
ment of  the  whole  consideration  and  the 
execution  of  the  writings  had  been  simul- 
taneous acts. 

The  plaintiff,  to  whom  the  payment  was 
to  be  made,  lived  at  Aurelius.  where  the 
covenants  were  entered  into,  and  Matth- 
ews, to  whose  rights  and  liabilities  the 
defendant  ha.s  succeeded,  lived  at  Salina, 
where  the  premises  contracted  for  were 
situated,  and  where  the  article  which  was 
to  be  taken  as  payment  was  manufac- 
tured. 

It  will  be  observed  that  the  contract  is 
to  pay  one  thousand  dollars  in  salt.  If 
the  payment  had  been  to  be  made  in  mon- 
ey, there  could  have  been  no  doubt  as  to 
the  place  of  performance;  it  would  have 
been  the  duty  of  the  defendant  to  seek  the 
plaintiffs  in  order  to  make  the  pa.vment. 
Is  the  place  of  performing  the  contract 
changed  by  substituting  a  commodity  for 
money?  The  implied  place  of  performance 
is  sometimes  changed  by  the  nature  of  the 
article  to  be  delivered.  If  a  merchant  or 
manufacturer  engages  to  pay  on  demand 
in  the  articles  of  his  trade,  and  no  place  is 
specified  in  the  contract,  the  store  of  the 
merchant  or  the  workshop  or  place  of  de- 
posit of  the  fabrics  of  the  manufacturer 
is  the  place  where  the  payment  must  be 
demanded  before  an  action  accrues  for 
the  nonperformance  of  the  contract  (Chip. 
on  ('ont.  28,  9.)  It  is  said  by  the  same  au- 
thor, that  "if  a  note  of  hand  be  given  for 
cattle,  grain  or  other  portable  articles,  ' 
and  no  place  of  payment  be  designated  in 
the  note,  the  creditor's  place  of  residence 
is  the  place  of  payment"  (Id.  25.)  These 
two  positions  may  seem  to  be  contradic- 
tory; but  one  or  two  considerations  can 
not  fail  to  show  that  they  are  not  so. 
The  peculiar  circumstances  and  course  of 
business  of  the  promissors  in  the  first  case 
warrant  the  inference  that  the  parties  in- 
tended that  the  articles  should  bedelivered 
at  the  promissors'  usual  place  of  making 
and  delivering  of  the  articles  sold  by  them. 
The  engagement  is  that  the  articles  shall 
be  delivered  on  demand.  This  seems  to 
imply  that  the  creditor  must  go  to  the 
debtor  to  make  the  demand,  before  the 
latter  can  be  in  default.  But  the  last 
proposiHon  supposes  the  place  omitted, 
but  the  timefor  delivery  fixed.  It  presents 
a  case  like  the  one  under  consideration, 
and  contains  the  rule  of  law  that  ought 
to  be  applied  to  it.  Salt  is  as  much  a 
portable  article  as  grain,  and  the  time  for 
the  delivery  of  it  in  this  case  being  speci- 
fied in  the  contract,  the  defendant's  en- 
gagement must  be  construed   to  be  for  its 
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delivery  to  the  plaintiff  at  liis  residence  in 
Aurelius,  unless  a  different  construction  is 
aiittiorized  by  the  clause  relative  to  pack- 
inn  the  salt  in  liarrels  to  be  delivered  hy 
plaintiff  ut  the  saltworks  in  Salina.  This 
clause  iloes  not,  in  my  opinion,  weaken  — 
it  rather  sti'engthens  the  legal  inference 
that  Aurelius  was  the  place  of  delivery. 
If  the  barrels  were  to  be  fuinislied  at  the 
place  where  the  salt  was  to  be  delivered, 
why  was  it  deemed  necessary  to  specify 
that  place?  The  salt  was  to  be  packecJ  at 
the  place  of  majiufacture;  this  act  neces- 
sarily was  to  precede  the  delivery,  but  it 
could  not  bo  done  till  the  plaintiff  had  fur- 
nished the  barrels.  There  was  something 
then  to  be  done  by  1he  plaintiff  before  the 
deliveiy,  and  the  defendant  is  not  in  de- 
fault for  making  delivery  as  long  as  this 
act  remains  unperformed  by  the  plaintiff; 
it  does  not  appear  liy  the  pleadings  that 
it  was  ever  performed  l>y  him. 
But  it  is  said  that  what  relates  to  pack- 


ing and  furnishing  the  barrels  is  a  distinct 
agreement,  solely  for  the  benefit  of  the 
plaintiff,  and  that  lie  was  at  liberty  to  dis- 
pense with  its  performance.  I  view  it  as 
a  part  of  the  contract,  and  I  do  not  know 
that  it  would  not  be  less  expensive  to  the 
defendant  to  pack  the  salt  in  barrels,  and 
deliver  it  in  them,  than  to  deliver  it  in 
bulk;  if  it  would  be  less  e.\|)ensive,  that 
part  of  the  agreement  was  heutficial  to 
the  defendant  and  without  his  conf-ent 
the  plaintiff  could  not  dispense  with  it. 
But  whether  this  be  so  (jr  not  is  in  no  nise 
material;  for  if  the  plaintiff  could  have 
dispensed  with  it,  the  record  does  not 
show  that  he  did  so;  and  1  hold  the  de- 
fendant excused  for  waiting  until  the 
plaintiff  performed  the  act  which  neces- 
sarily preceded  the  delivery,  or  distinctly 
waived  the  part  of  the  agreement  relative 
to  tbat  act. 

Judgment   on   demurrer  for   defendant, 
with  leave  for  plaintiff  to  amend. 


(JOULD  V.  BOURGEOIS. 
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(18  Atl.  Rep.  64,  51  N.  J.  Law,  361. 1 

Supreme  Court  of  New  Jersey.    June  17,  1889. 

Rule  to  show  cause. 

Error  to  circuit  court,  Atlantic  county; 
before  Justice  Reed. 

Argued  at  February  Term,  1889,  before 
Beasley,  Chief  Justice,  and  Justices  De- 
PUE,  Van  Syckel,  and  Knapp. 

Learning  &  Black,  for  the  rule.  D.  J. 
Pancoast,  contra. 

Depub,  J.  This  suit  was  upon  a  promis- 
sory note  made  by  the  defendant.  The  de- 
fense was  the  want  or  failure  of  considera- 
tion. The  city  counril  of  Holly  Beaoh  City 
proposed  to  build  a  breakwater.  Tlie  de- 
fendant was  an  applicant  for  a  contract  to 
do  the  work,  and  prepared  and  sent  to  the 
city  council  an  agreement  with  the  city  to 
that  effect.  Members  of  the  city  council  sent 
word  to  the  defendant  that  the  city  had  al- 
ready entered  into  a  contract  for  the  building 
of  tlie  brealtwater  with  Gould  &  Downs,  that 
these  parties  could  not  fulfill  their  contract, 
and  that,  if  the  defendant  would  rnnke  a  sat- 
isfactory arrangement  with  Gould  &  Downs, 
the  city  would  give  him  the  contract.  The 
parties  thereupon  entered  into  negotiation, 
the  conclusion  of  which  was  a  contract  in 
writing  and  under  seal,  whereby  Gould  & 
Downs,  for  the  consideration  of  a  note  for 
$375  and  $500  in  city  bonds,  assigned  to  the 
defendant  "all  our  right,  title,  and  interest 
in  a  certain  contract  entered  into  by  the  au- 
thorities of  Holly  Beach  City  and  ourselves 
to  build  a  certain  breakwater  ordered  built 
by  a  resolution  passed  April  14, 1887."  Sub- 
sequently, the  city  council,  having  obtained 
tlie  opinion  of  counsel  that  the  city  had  no 
power  to  build  the  breakwater,  refused  to 
ratify  the  arrangement  of  the  defendant  with 
Gould  <fc  Downs,  and  abandoned  the  project 
of  constructing  the  work.  The  note  sued 
on  was  given  in  compliance  with  the  terras 
of  this  assignment.  There  was  no  proof  of 
an  express  warranty  by  Gould  &  Downs  of 
the  validity  of  their  contract,  nor  any  evi- 
dence from  whicl^fraud,  either  in  represen- 
tation or  concealiTOnc  on  their  part,  could  be 
inferred.  The  power  of  the  city  to  make  the 
contract  was  not  mooted  until  after  these 
parties  had  concluded  their  arrangement 
and  the  assignment  had  been  made;  and,  if 
the  contract  was  invalid,  its  invalidity  arose 
from  the  city  charter, — a  public  act  equally 
within  the  knowledge  of  both  parties.  The 
defendant's  contention  was  that,  inasmuch  as 
there  was  a  sale  of  tlie  contract,  a  warranty 
that  the  contract  was  a  valid  contract  was  im- 
plied, and  that,  the  contract  being  ulU-a  vires 
on  the  part  of  the  city,  and  void,  the  considera- 
tion entirely  failed.  If  the  proposition  on 
which  the  defense  was  rested  be  sound  in 
law,  the  defense  was  appropriate  in  this 
suit.  The  doctrine  of  implied  warranty  of 
title  in  the  sale  of  goods  applies  as  well  to 


the  sale  of  a  chose  in  action,  and  extends  not 
merely  to  the  paper  on  which  the  chose  in 
action  is  written,  but  embraces  also  the  va- 
lidity of  the  right  purported  to  be  transferred. 
Wood  V.  Sheldon,  42  N.  J.  Law,  421.  Nor 
is  there  anything  in  the  nature  of  tlie  alleged 
infirmity  of  the  contract  that  would  bar  the 
defense.  In  the  ordinary  case  of  a  suit  on  a 
breach  of  warranty  of  title  the  validity  of  the 
vendor's  title  against  the  adverse  claimant 
is  triable,  if  the  purchaser  lias  in  fact  lost 
title,  although  the  transactions  which  deter- 
mine the  vendor's  title  are  res  inter  alios 
acta.  If  the  contract  which  was  the  sub- 
ject-matter of  the  assignment  was  in  fact 
ultra  vires,  a  foundation  was  laid  for  this 
defense,  the  city  having  repudiated  the  con- 
tract in  limine  on  that  ground. 

The  validity  of  the  defense  offered  and  over- 
ruled depends  upon  the  fumlamental  propo- 
sition whether,  under  the  circumstances  of 
this  sale,  a  warranty  of  title  is  implied  in 
law.  The  theory  on  which  a  warranty  of 
title  is  implied  upon  the  sale  of  personal 
property  is  that  the  act  of  selling  is  an  af- 
firmation of  title.  The  earlier  English  cases, 
of  which   Medina  v.  Stoughton,  1  Salk.  210, 

1  Ld.  Rayji.  593,  is  a  type,  ailopted  a  dis- 
tinction between  a  sale  by  a  vendor  who  was 
in  possession  and  a  sale  where  the  chattel 
was  in  the  possession  of  a  third  person ;  an- 
nexing a  warranty  of  title  to  the  former,  and 

excluding  it  in  the  latter.  In  the  celebrated 
case  of  Pasley  v.  Freeman,  3  Term  E.  51, 
BuLLEii,  J.,  repudiated  this  distinction. 
Speaking  of  Medina  v.  Stoughton,  this 
learned  judge  said  that  the  distinction  did 
not  appear  in  the  report  of  the  case  by  Lord 
Raymond,  and  he  adds:  "If  an  affirmation 
at  the  time  of  the  sale  be  a  warranty,  I  can- 
not feel  a  distinction  between  the  vendor's 
being  in  or  out  of  possession.  The  thing  is 
bought  of  him,  and  in  consequence  of  his 
assertion;  and,  if  there  be  any  difference,  it 
seems  to  me  that  the  case  is  strongest  against 
the  vendor  when  he  is  out  of  possession,  be- 
cause then  the  vendee  has  nothing  but  the 
warranty  to  rely  on. "  Nevertheless  the  En- 
glish courts  continue  to  recognize  the  dis- 
tinction, with  its  incidents,  as  adopted  in 
Medina  v.  Stoughton,  to  some  extent,  at 
least  so  far  as  to  annex  the  incident  of  an 
implied  warranty  of  title  on  a  sale  by  a  ven- 
dor in  possession.  Later  decisions  have 
placed  the  whole  subject  of  implied  warranty 
of  title  on  a  more  reasonable  basis.  Mr. 
Benjamin,  in  his  Treatise  on  Sales,  after  a 
full  examination  and  discussion  of  the  late 
English  cases,  states  the  rule  in  force  in 
England  at  this  time  in  the  following  terms: 
"A  sale  of  personal  chattels  implies  an  affir- 
mation by  the  vendor  that  the  chattel  is  his, 
and  therefore  he  warrants  the  title,  unless  it 
be  shown  by  the  facts  and  circumstances  of 
the  sale  that  the  vendor  did  not  intend  to  as- 
sert ownership,  but  only  to  transfer  such  in- 
terest as  he  might  have  in  the  cliattel  sold." 

2  Benj.  Sales,  (Corbin's  Ed.)  §§  945-961. 
In  this  country  the  distinction  between  sales 
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where  the  vendor  is  in  possession  unci  where 
he  is  out  of  possession,  witii  respect  to  im- 
plied warranty  of  tille,  has  been   generally 
reco;.'nize(l;  but  the  tendency  of  later  decis- 
ions is  against  tlie  recognition  of  such  a  dis- 
tinction, and  favorable  to  the  modern   En- 
glisli  rule.     Id.  §  'Ji;2,  note  21.     Bid.  War. 
§§  246,  247.     The  American  editor  of  the 
ninth  edition  of  Smith's  I^eading  Cases,  in 
the  note  to  Cluindelor  v.  Lupus,  after  citing 
the  cases  in  tliis  country  wliich  have  held 
that  the  rule  of   caveat  emptor  applies   to 
sales  where  the  vendor  is  oul  of  possession, 
remarks  that  in  most  of  them  wliat  was  said 
on  that  point  was  obiter  dicta,  and  observes 
"that  there  seems  no  reason  wliy,  in  every 
case  where  the  vendor  purports  to  sell  an  ab- 
solute and  perfect  title,  he  siiouid  not  be  held 
to  warrant  it."     1  Smitli,  Lead.  Cas.   (Ed- 
son's  Ed.)  344.     In  Wood  v.  Sheldon,  supra, 
Cliief  Juslice  Bicasley,   in    delivering   the 
opinion  of  the  court,  adopted,  in  terms,  the 
rule  stated   by  Mr.  Benjamin,  and   made  it 
the   foundation    of    decision.     The    precise 
question  now  under  discussion  did  not  then 
arise.     InEicldiolz  v.  Bannister,  17  C.  B.  (X. 
S.)  708-721,  EiiLic,  C.  J.,  said:    "I  consider 
it  to  be  clear   upon   tlie  ancient  authorities 
that,  if  the  vendor  of  a  chattel   by  woid  or 
conduct  gives  tlie  purchaser  to  understand 
that  he  is  the  owner,  that  tacit  representa- 
tion forms  part  of  the  contract;  and  that  if 
he  is  not  the  owner  his  contract  is  broken. 
*     *     *     In  almost  all  tlie  transactions  of 
sale  in  coMimon  life,  the  seller,  by  the  very 
act  of  selling,  holds  out  to  the  buyer  tiiat  he 
is  the  owner  of  tlie  article  he  offers  for  sale." 
In  that  case  it  was  held  tliat  on  the  sale  of 
goods  in  an  open  shop  or  warehouse,  in  the 
ordinary  course  of  business,  a  warranty  of 
title  was  implied;  but  there  is  a  line  of  En- 
glish cases  holding  that,  where  the  facts  and 
circumstances  show  that  the  purpose  of  tlie 
sale,  as  it  must  have  been  understood  by  the 
parties  at  the  time,  was  not  to  convey  an  ab- 
.soluteand  indefeasible  title,  but  only  to  trans- 
fer the  title  or  interest  of  the  vendor,  no 
warranty  of  title  will    be  implied.     In  this 
proposition  the  fact  that  the  vendor  is  in  or 
out  of  possession   i-!  oiilv  a  circiinistance  of 
more  or  less  weight,  according  to  the  nat- 
ure   and    circumsiances    of    tlie    particular 
transaction.     Thus  in   ilorley  v.   Attenbor- 
ough,   3    Exch.   500,  the    holding    was    that 
on  a  sale  by  a  pawnluoker  at  puliiic  auction 
of    goods    pledged    to   him    in   the    way   of 
business    there   was    no   implied    warranty 
of  ab.iolute  title,  the  iindeitaking  of  the  ven- 
dor being  only  that  the  subject  of  the  sale 
was  a  pledge,  and  irredeemable  by  the  pledge- 
or.     In   Chapman  v.  Speller,  14  Q.  B.  621, 
the  defendant  bought  goods  at  a  sheriff's 
sale  for  £18.     The  plaintiff,  who  was  pres- 
ent at  the  sheriff's  sale,   bought  of  the  de- 
fendant his   bargain  for    £23.     The    plain- 
tiff was  afterwards  forced  to  give  up  the 
goods    to   the   real   owner.     He   then    sueil 
the  defendant,  alleging  a  warranty  of  title. 
The  court  held  that  there  was   no  implied 


warranty  of  title  nor  failuieof  consideration; 
that  the  plaintiff  paid  the  defendant,  not  for 
the  goods,  but  for  the  right,  title,  and  inter- 
est the  latter  had  acquired  by  his  purchase, 
and  tliat  this  consideration  had  not  failed. 
In  Ba'^ueley  v.  Hawley,  L.  II.  2  C.  F.  625,  a 
like  decision  was  made,  where  the  defendant 
resold  to  the  plaintiff  a  boiler  the  former  had 
bought  at  a  sale  under  a  distress  for  poor- 
rates,  the  plaintiff  having  knowledge  at  tlie 
time  of  his  purchase  that  the  defendant  had 
bought  it  at  such  s.ile.  In  Ilall  v.  Conder, 
2  C.  B.  (N.  S.)  22,  tlie  plaintiff,  by  an  agree- 
ment in  writing  by  which,  after  reciting  that 
he  had  invented  a  method  of  preventing 
boiler  explosions,  and  had  obtained  a  jiatent 
therefor  within  the  United  Kingdom,  trans- 
ferred to  the  defendant  "the  one-half  of  the 
English  patent"  for  a  consideration  to  be 
paid.  In  a  suit  to  recover  the  consideration 
the  defendant  pleaded  that  the  invention  was 
wholly  worthless,  and  of  no  public  utility  or 
advantage  whatever,  and  that  the  plaintiff 
was  not  the  true  and  first  inventor  thereof. 
On  demurrer  the  plea  was  held  bad,  for  that, 
in  the  absence  of  any  allegation  of  fraud,  it 
must  be  assumed  that  the  plaintiff  was  an 
inventor,  and  there  was  no  warranty,  ex- 
press or  implied,  either  that  he  was  the  true 
and  first  inventor  within  the  statute  of  James, 
or  that  the  invention  was  useful  or  new;  but 
that  the  contract  was  for  the  sale  of  tlie  pat- 
ent, such  as  it  was,  each  party  having  equal 
means  of  ascertaining  its  value,  and  each 
acting  on  his  own  judgment.  A  like  decis- 
ion was  made  in  Smith  v.Neale,  2  C.  B.  (X. 
S.)  67. 

Chief  Justice  Erle,  in  his  opinion  in  Eich- 
holz  V.  Bannister,  describes  Morley  v.  At- 
tenborough.  Chapman  v.  Speller,  and  Hall  v. 
Conder,  as  belonging  to  the  class  of  cases 
where  the  conduct  of  the  seller  expresses,  at 
the  time  of  the  contract,  that  he  merely  con- 
tracts to  sell  such  title  as  he  himself  basin  the 
thing.  Theopinion  is  valuable,  in  that,  while 
it  rescues  the  common-law  rule  of  implied 
warranty  of  title  from  the  assaults  of  distin- 
guished judges  who  held  that  caoeat  emptor 
applied  to  sales  in  all  cases,  and  that  in  the 
absence  of  express  warranty  or  fraud  the 
purchaser  Avas  remediless,  it  also  placed  the 
rule  under  the  just  limitation  that  it  sliould 
not  apply  where  the  circumstances  showed 
that  the  sale  purported  to  be  only  a  transfer 
of  the  vendor's  title.  Expressions  such  as 
"if  a  man  sells  goods  as  his  own,  and  tlie 
title  is  deficient,  he  is  liable  to  make  good 
the  loss,"  (2  Bl.  Comm.  451,)  or  "if  he  sells 
as  his  own,  and  not  as  the  agent  of  another, 
and  for  a  fair  price,  he  is  uiiucrstood  to  war- 
rant the  title,"  (2  Kent,  Comm.  478,)— as  a 
statement  of  the  principle  on  which  the  doc- 
trine of  implied  warranty  of  title  rests,  is  not 
inconsistent  with  the  principle  adopted  by 
Chief  Justice  Erle.  Stating  the  principlein 
the  negative  form  adopted  in  Moiley  v.  At- 
lenborough,  that  there  is  no  undertaking  by 
the  vendor  for  title  unless  there  be  an  ex- 
press warranty  of  title,  or  an  equivalent  toit 
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by  declaraf  on  or  conduct,  affects  only  the 
order  of  proof.  It  was  conceded  in  tliiit  case 
that  the  pawnbroker  selling  liis  goovls  uniler- 
took  tliat  they  had  been  pledared,  and  were 
irredeemable  by  the  pledgeor,  and  if  it  be  as- 
sumed, as  1  tliink  it  must  be,  that  the  act  of 
selling  amounts  to  an  affirmation  of  title  of 
some  sort,  but  that  its  force  and  effect  may 
be  explained,  qualified,  or  entirely  overcome 
by  tlie  facts  and  circumstances  connected  wilh 
the  transaction,  the  difference  between  Mor- 
ley  V.  AtLenborough  and  Eichholz  v.  Bannis- 
ter will  rarely  be  of  any  pratical  importance. 
Tlie  limitation  above  mentioned  upon  the 
doctrine  tliat  the  act  of  selling  is  an  affirma- 
tion of  title  has  been  adopted  in  this  state. 
In  Bogert  v.  Chrystie,  24  N.  J.  Law.  57-60, 
this  court  held  that  the  general  rule  that  the 
vendor  of  goods  having  possession,  and  sell- 
ing them  as  his  own.  is  bound  in  law  to  war- 
rant the  title  to  the  vendee,  did  not  apply 
where  the  vendor  sells  with  notice  of  an  out- 
standing interest  in  a  third  party,  and  sub- 
ject to  that  interest.  In  Hoagland  v.  Hall, 
38  N.  J.  Law,  351,  the  vendor  agreed  in 
writing  to  assign  a  lease  he  held  upon  cer- 
tain premises,  and  to  sell  and  transfer  goods 
iind  chattels  mentioned  in  a  schedule.  The 
premises  were  a  licensed  inn  and  tavern,  and 
in  the  schedule  of  the  articles  sold  were 
enumerated  "the  licenses  of  the  house. "  The 
law  under  which  the  license  was  granted  pro- 
hibited the  transfer  of  a  license,  and  in  the 
purchaser's  hands  it  would  be  void  and  value- 
less. The  court  held  that  that  circumstance 
did  not  justify  the  purchaser  in  withdrawing 
from  his  contract;  that  there  was  no  war- 
ranty by  the  vendor  that  the  license,  when 
assigned,  would  be  of  any  value  to  the  pur- 
chaser; and  that  the  latter,  having  obtained 
by  the  assignment  what  he  had  bargained 
for,  could  not  annul  his  contract  unless  he 
showed  fraud  or  misrepresentation  with  re- 
spect to  the  subject-matter  of  the  contract. 
In  Bank  v.  Trust  Co.,  123  Mass.  330,  the  de- 
fendant had  a  contract  with  B.,  Dledtfinir  to 


him  certain  tobacco,  in  which  it  was  recited 
that  the  tobacco  was  B.'s  own  property,  and 
free  from  all  incumbranci'S,  and  made  an  as- 
signment to  the  plaintiff  "of  all  his  right, 
titlp,  and  interest  in  and  under  the  contract, 
with  all  the  property  therein  mentioned." 
The  tobacco  was  then  in  the  defendant's  pos- 
session, and  was  delivered  by  him  to  the 
plaintiff.  Afterwards  a  third  person  de- 
manded and  recovered  of  the  plaintiff  part  of 
the  tobacco  as  his  property,  which  had  been 
pledged  to  the  defendant  without  right.  The 
plaintiff  then  sued  the  defendant  on  an  al- 
leged implied  warranty  of  title.  The  court 
ruled  adversely  to  the  plaintiff's  claim.  In 
the  opinion  the  court  said  that  the  written 
assignment  did  not  purport  to  be  a  sale  of 
the  goods,  but  of  all  the  defendant's  right 
under  the  contract,  and  its  obvious  purpose 
was  to  substitute  the  plaintiff  in  the  place  of 
the  original  pledgee,  and  that  the  fact  that  at 
the  time  of  the  transfer  to  the  plaintiff  the 
goods  were  in  the  actual  possession  of  tho 
defendant  did  not  vary  the  case. 

In  the  case  in  hand  the  circumstances  con- 
nected with  the  assignment,  independent  of 
the  words  "all  our  right,  title,  and  interest," 
etc.,  contained  in  it,  preclude  the  implication 
of  a  warranty  of  the  validity  of  the  contract. 
Taken  in  connection  with  the  words  of  the 
assignment,  the  intention  of  the  parlies  is  free 
from  doubt. 

The  contention  that  the  plaintiff  was  in 
fault  in  that  he  made  no  delivery  of  the  con- 
tract to  the  defendant  is  without  substance. 
The  contract  was  neither  produced  at  the 
negotiation  between  the  parties,  nor  was  it 
required.  The  transaction  was  the  purchase 
of  Gould  &  Downs'  interest  to  consummate 
an  arrangement  whereby  those  parties  were 
to  be  got  rid  of,  that  the  city  might  give  the 
defendant  a  contract.  The  defendant  ob- 
tained by  the  assignment  all  he  bargained 
for.  The  defense  was  properly  overruled, 
and  the  rule  to  show  cause  should  be  dis- 
charged. 
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GOULD  et  al.  v.  STEIN  et  al. 
(38  N.  E.  Rep.  4T,  149  Mass.  570.) 

Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     Sept.  4,  1889. 

Exceptions  from  superior  court,  Suffolk 
county;  Robeiit  0.  Pitman,  Judge. 

Action  by  Henry  A.  Gould  and  others 
against  Abe  Stein  and  otiiers  for  breach  of 
■warranty  on  the  sale  of  certain  rubber. 
Judgment  for  plaintiffs.  Defendants  except. 

J.  S.  Warner  and  H.  E.  Warner,  for 
plaintilTs.  /.  H.  Dougherty  and  (?.  A.  King, 
for  defendants. 

C.  Allen,  J.     The  determination  of  this 
ease  depends  upon   the  construction  to  be 
given  to  the  bought  and  sold  notes,  which 
were  similar  in  their  terms.     It  does  not  ad- 
rait  of  doubt  that  these  notes  were  intended 
to  express  the  terms  of  the  sale.     They  were 
carefully  prepared  and  were  read  to  the  par- 
ties line  by  line,  as  they  were  written.     Of 
course  all  the  existing  circumstances  may  be 
looked  at,  but  the  contract  of  the  parties  is 
to  be  found  in  what  was  thus  written,  when 
read  in  the  light   of  tliose  circumstances. 
The  goods  respecting  which  the  controversy 
has  arisen  were  a  certain  lot  of  rubber  which 
the  defendants  had  on  hand,  and  which  could 
be  identified.     The  transaction  was  a  present 
sale,  and  not  an  agreement  to  deliver  rubber 
in  the  future.     The  defendants  now  contend 
that  the  contract  was  executory,  and  that,  if 
there  was  any  warranty,  there  was  none  which 
survived  the  acceptance  of  the  goodp  by  the 
plaintiffs;  but  the  argument  that  it  was  not  an 
executed  present  sale  finds  no  support  in  the 
bill  of  exceptions,  and  no  such  point  was  taken 
at  the  trial ;  and  there  is  no  occasion  to  consid- 
er thefurtlier  question  whether,  in  case  of  an 
executory  agreement  to  sell,  a  warranty  will 
survive  the  acceptance  of  the  goods.     The 
bought  note,  which  the  plaintiffs  put  in  evi- 
dence, was  of  "148  bales  Ceara  scrap  rub- 
ber,  as  per  samples,  viz.,  46  bales  of  first 
quality  marked  'A;'    102  bales  of  second 
quality."     The  controversy  relates  only  to 
the  102  bales.     It  appeared  that  there  was  no 
exact  standard  by  which  the  grade  of  rubber 
could  be  fixed,  but  that  it  was  a  matter  of 
judgment.     The  court  also  found  that  Ceara 
rubber  of  second  qualiLy  is  well  known  in 
the  market  as  distinct  from  a  third  or  inferior 
grade;  and  there  was  evidence  which  well 
warranted  this  finding.     The  parties  in  their 
contract  recognized  the  existence  of  different 
grades  or  qualities,  though  all  of  the  rubber 
properly  classified  as  of  first  quality  or  of  sec- 
ond quality  might  not  be  of  an  exactly  uni- 
form standard  or  grade. 

The  plaintiffs  at  the  trial  claimed  damages 
merely  on  the  ground  that  the  102  bales 
were  not  of  second  quality,  and  made  no 
claim  of  inferiority  to  the  samples  shown,  as 
a  distinct  ground,  but. waived  all  claim 
founded  on  the  exhibition  of  samples,  and 
the  court  found  dama.fes  for  the  plaintiffs 


solely  on  the  ground  that  the  defendants 
failed  to  deliver  rubber  of  the  second  quality; 
ruling  that  the  broker's  note  contained  an  ab- 
solute warranty  of  second  quality  rubber.  If 
this  ruling  was  right,  it  disposes  of  the  defend- 
ants' second  and  third  requests  for  instruc- 
tions. The  general  rule  is  familiar  and  admit- 
ted that  a  sale  of  goods  by  a  particular  descrip- 
tion imports  a  warranty  that  the  goods  are 
of  that  description.  Henshaw  v.  Robins,  9 
Mete.  83;  Harrington  v.  Smith,  138  Mass. 
92;  White  v.  Miller,  71  N.  Y.  118;  Osgood 
V.  Lewis,  2  Har.  &  G.  495;  Randall  v.  New- 
son,  L.  R.  2  Q.  B.  Div.  102;  Jones  v.  Just, 
L.  R.  3  Q.  B.  197;  .Josling  v.  Kingsford,  13 
C.  B.  (N.  S.)  447;  Bowes  v.  Shand,  L.  R.  2 
App.  Gas.  455.  And  where  goods  are  de- 
scribed on  a  sale  as  of  a  certain  quality, 
which  is  well  known  in  the  maiket  as  indi- 
cating goods  of  a  distinct,  though  not  abso- 
lutely uniform,  grade  or  standard,  the  de- 
scription imports  a  warranty  that  the  goods 
are  of  that  grade  orstandard.  In  such  cases, 
the  words  denoting  the  grade  or  quality  of 
the  goods  are  not  to  be  treated  as  merely 
words  of  general  commendation,  but  they 
are  held  to  be  words  having  a  specific  com- 
mercial signification.  Thus,  in  Hastings  v. 
Loverinff,  2  Pick.  214.  the  words,  in  a  sale- 
note,  "Sold  Mr.  E.  T.  Hastings  2,000  gal- 
lons prime  quality  winter  oil,"  were  held 
to  amount  to  a  warranty  that  the  article 
sold  agreed  with  the  description;  and  in 
Henshaw  v.  Robins,  9  Mete.  87,  it  was 
said  that  the  doctrine  laid  down  in  that 
case  has  ever  since  been  considered  as  the 
settled  law  in  this  commonwealth.  So  in 
Ohisholm  v.  Proudfoot,  15  U.  C.  Q.  B.  203, 
it  was  held  that  where  a  manufacturer  of 
flour  marked  it  as  of  a  particular  quality, 
viz.,  "Trafalgar  Mills  Extra  Superfine,"  "it 
amounted  to  a  warranty  of  its  being  of  such 
a  quality.  A  similar  doctrine  may  be  found 
in  Hogins  ?.  Plympton,  11  Pick.  97;  "Winsor 
V.Lombard,  18  Pick.  57,  60;  Forcheimer  v. 
Stewart,  65  Iowa,  593,  22  N.  W.  Rep.  886; 
Mader  v.  Jones,  1  N.  S.  Law  R.  82.  In 
Gardner  v.  Lane,  9  Allen,  492,  12  Allen,  39, 
it  appeared  that  the  statutes  provided  for  the 
preparation,  division  into  different  qualities, 
packing,  inspecting,  and  branding  of  mack- 
erel, and  it  was  held  that  if  a  certain  number 
of  barrels  of  No.  1  mackerel  were  sold,  and  by 
mistake  barrels  of  No.  3  mackerel  were  deliv- 
ered, no  title  passed  to  the  purchaser,  and 
that  the  barrels  of  No.  3  mackerel  thus  de- 
livered by  mistake  might  be  attached  as  prop- 
erty of  the  vendor,  and  that  each  different 
quality,  after  being  thus  prepared  for  mar- 
ket, was  to  be  regarded  as  a  different  kind 
of  merchandise,  so  tliat  no  title  passed  to  the 
vendee;  there  being  no  assent  on  tlie  part  of 
the  vendee  to  take  the  No.  3  mackerel  in 
place  of  those  which  he  agreed  to  buy. 

Now,  if  the  words  "as  per  samples"  had 
not  been  in  thebought  note,  it  would  be  quite 
plain  that  the  present  case  would  fall  within 
the  ordinary  rules  above  given.  But  the  in- 
sertion  of  those   words  raises  the  inquiry 
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whether  they  limit  the  implied  warranty  of 
the  vendor,  so  that  if  the  rubber  sold   was 
equal  in  quality  to  the  sample  he  would  be 
exoneracetl  from  liability,  tliough  it  was  not 
entitled  to  be  classed  as  of  the  second  quality. 
If  no  other  meaning  could  be  given  to  the 
words   "as   per   samples"   except   that   they 
alone  were  to  be  considered  as  showing  the 
quality  of  rubber  to  be  delivered,  the  argu- 
ment in  favor  of  the  defendants'  view  would 
be  irresistible.     So  if  there  was  a  plain  and 
necessary  inconsistency  between  the  two  de- 
scriptions of  the  rubber,  it  might  perhaps  be 
successfully  contended  that  the  vendor's  ob- 
ligation was   only  to  deliver  rubber  which 
would   conform   to   the  inferior  quality  de- 
scribed; that  is  to  say,  that  in  case  of  such 
inconsistency,   the  words   "as  per  samples" 
should   prevail,   and  the   words  "of   second 
quality"  be  rejected.     If  it  were  to  be  held 
that  the  vendor's  obligation  was  fulfilled  by 
delivering  rubber  of  a  quality  equal  to  tlie 
samples,  though  it  was   not   of  the   second 
quality,  then  the  words  "of  second  quality" 
would  mean  notliing,  or  they  would  be  over- 
borne by  the  words  "as  per  samples."     But 
if  it  is  found  that  the  bought  note  admits  of 
.a  reasonable  construction  by  which  a  proper 
^--.ignificance  can  be  given  both  to  the  words 
"as  per  samples"  and  also  to  the  words  "of 
second  quality,"  there  will  be  no  occasion  to 
disregard  either.     Cases  are  to  be  found  in 
the   books    where   such  a   construction    has 
oeen   given   to   contracts  of  s.ile.     Thus,  in 
Whitney  v.  Boardraan,  lis  Jlass.  242,  a  sale 
of  Cawnpore  buffalo   liides,  witli   all   faults, 
was  held  to  mean  with  such    faults  or  de- 
fects as  the  ai  tide  sold  might  have,  retaining 
still  its  character  and  identity  as  tlie  article 
described:  and  the  court  cited  with  approval 
the  case  of  Shepherd  v.  Kain,  5  Barn.  &  Aid. 
240,  where  there  was  a  sale  of  u  oopnpi-.fast- 
ened    vessel,  to   be  taken  "with  all  faults, 
without  allowance  for  any  defects  whatso- 
ever," and  this  was  liekl   to   mean  only  all 
faults  which  a  copjier-fastened  vessel  might 
have,  the  court  saying  i y  way  of  illustration: 
"Suppose  a  sdver  service  sold  witli  all  faults, 
and  it  turns  out  to  be  plated. "     So,  in  Nichol 
V.  Godts,  10  Excli.  191,  an  agreement  for  the 
sale  and  delivery  of  certain  oil,  described  as 
"foreign   refined   rape   oil,    warranted   only 
equal  to  samples, "  was  held  to  be  not  com- 
plied with  by  the  tender  of  oil  which  was  not 
foreign   refined   rape  oil,  although  it  might 
be  equal  to  the  quality  of  the  samples.     The 
decision  of  this  case  has  stood  in  England, 
though  not  without  sor.ie  questioning  at  the 
bar.     See  Wieler  v.  Schilizzi,  17  G.  B.  619; 
Josling  v.  Kingsford,  13  C.  B.  (N.  S.)  447; 
Mody  v.  Gregson,  L.  K.  4  Exch.  49;  Jones 
V.  Just,  L.  E.  3  Q.  B.  197;  Randall  v.  New- 
son,  L.  K.  2  Q.  B.  Div.  102.     In  the  present 
case,  by  a  fair  and  reasonable  construction 
of  the  bought  note,  effect  can  be  given  to 
both  of  the  phrases  used  to  describe  the  rub- 


ber, ('onstrtied  thus,  the  article  sold  was 
102  bales  of  Ceara  rubber,  of  the  second 
quality,  and  as  good  as  the  sam]iles.  The 
rubber  delivered  was  in  fact  Ceara  rubber. 
There  was  no  question  that  it  was  of  the 
right  kind;  but  it  was  nut  of  the  second 
quality.  There  is  no  necessity  to  disregard 
the  words  describing  the  rubber  as  of  the 
second  quality.  They  signified  a  distinct 
and  well-known,  though  not  absolutely  uni- 
form, grade  of  rubber.  There  was  no  exact 
standard  or  dividing  line  between  rubber  of 
the  second  quality  and  of  the  third  quality, 
any  more  than  there  is  between  daylight  and 
darkness.  But  nevertheless  a  decision  may 
be  reached,  and  it  may  be  easy  to  reach  it  in 
a  particular  case,  that  certain  rubber  is  or  is 
not  of  the  second  quality.  This  general  desig- 
nation being  given,  the  specification  "as  per 
samples"  being  also  included  in  the  note,  the 
rubber  must  also  be  equal  to  the  samples.  It 
must  be  rubber  of  the  second  quality,  and  it 
must  be  equal  to  the  samples.  If  it  fails  in 
either  particular,  it  is  of  no  consequence  that 
it  conforms  to  the  other  particular.  There 
is  no  inconsistency  in  such  a  twofold  war- 
ranty; and,  this  rubber  having  been  found 
to  be  not  of  the  second  quality,  the  warranty 
was  broken,  without  regard  to  the  question 
whether  or  not  it  was  equal  to  the  samples. 
The  fact  that  the  plaintiffs  had  an  oppor- 
tunity to  examine  the  rubber,  and  actually 
made  such  examination  as  they  wished,  will 
not  necessarily  do  away  with  the  effect  of  the 
warranty.  The  plaintiffs  were  not  bound  to 
exercise  their  skill,  having  a  warranty.  They 
miglit  well  rely  on  the  description  of  the  rub- 
ber, if  they  were  content  to  accept  rubber 
which  should  conform  to  that  description. 
TIenshaw  v.  Robins,  9  Mete.  83;  Jones  v. 
Just,  L.  R.  3  Q.  B.  197.  And  the  exhibition 
of  a  sample  is  of  no  greater  effect  than  the 
giving  of  an  opportunity  to  inspect  the  goods 
in  bulk.  Xotwitlistanding  the  sample  or  the 
inspection,  it  is  an  implied  term  of  the  con- 
tract that  tlie  soods  shall  reasonably  answer 
the  description  given,  in  its  commercial  sense. 
Drummond  v.  Van  Ingen,  ]j.  R.  12  App. 
Cas.  284;  Mody  v.  Gregson,  L.  R.  4  Exch. 
49;  Nichol  v.  Godts,  10  Exch.  191.  In  the 
two  former  of  these  cases  it  was  held  that 
there  might  be,  and  that  under  the  circum- 
stances then  existing  there  was,  an  implied 
warranty  of  merchantable  quality  notwith- 
standing the  sale  was  by  a  sample,  which 
sample  was  itself  not  of  merchantable  quali- 
ty, the  defect  not  being  discoverable  upon  a 
reasonable  examination  of  the  sample. 

The  point  urged  in  the  defendants'  argu- 
ment, that  the  plaintiffs'  remedy  was  de- 
stroyed by  their  acceptance  of  the  goods,  was 
not  taken  at  the  trial,  and  no  ruling  was 
asked  adapted  to  raise  the  question  as  to  the 
effect  of  such  acceptance.  For  these  reasons, 
in  the  opinion  of  a  majority  of  the  court,  the 
entry  must  be:    Excsptions  overruled. 
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GREGORY  T.  MORRIS. 

(9C  U.  S.  619.) 

Supreme  Court  of  the  United  States.    Oct. 
Term,  1877. 

Error  to  the  supreme  (fourt  of  Wyoming 
territory. 

Oil  Feb.  26,  1873,  W.  A.  Morris  and  A.  J. 
Gregory  made  a  written  contract  at  Aus- 
tin, Tex.,  for  the  sale  to  the  latter  of  a 
large  number  of  cattle.  The  contract  pro- 
vided that  Morris  was  to  retain  a  lien  on 
the  cattle  until  the  price,  f8,0iM),  should  be 
paid,  and  authorized  him  to  designate 
some  person  as  his  agent  to  go  along  witli 
and  retain  possession  of  the  cattle.  ]f  the 
balance  of  the  price  was  not  paid  on  or 
before  October  1st  following,  such  agent 
wastusell  all  orsuch  portion  of  the  cattle 
as  would  pay  the  purchase  money  then 
due,  as  well  as  the  wages  and  other  ex- 
penses of  the  agent.  After  the  contract 
was  signed,  Morris  executed  to  one  Poteet 
a  power  of  attorney,  authorizing  him  to 
accompany  the  cattle,  and  retain  the  lien 
provided  for.  The  cattle  arrived  on  the 
Laramie  Plains  in  September.  October 
4th,  the  price  not  having  been  paid  by 
Gregory,  Poteet  took  forcible  possession 
of  the  cattle,  and  drove  them  from  the 
ranch  where  they  were  grazing  to  that  of 
one  Alsop,  some  distance  off.  Gregory 
then  brought  replevin  against  Morris  and 
Poteet  to  recover  possession  of  the  cattle. 
The  defendants,  in  their  answer,  denied  all 
the  allegations  of  the  petition,  and  espe- 
cially that  they  wrongfully  detained  ths 
cattle.  At  the  trial, the  plaintiff  having  in- 
troduced evidence  to  prove  possession  and 
ownership,  the  value  of  the  cattle,  the  tak- 
ing and  detention  of  them,  and  his  demand 
for  their  return,  the  defendants  offered  the 
written  contract  and  other  documentary 
evidence,  which  offer  was  obiected  to  by 
the  plaintiff,  and  the  objection  sus- 
tained. The  defendants,  having  amended 
tbeir  answer,  were  permitted  to  introduce 
the  special  matter  which,  under  their  orig- 
inal answer,  had  been  excluded  by  the 
court.     The  plaintiff   thereupon   excepted. 

The  court,  without  objection,  charged 
the  jury  that,  "there  being  no  question  of 
title  to  the  cattle  put  in  issue  by  the  plead- 
ings, but  of  possession  only, if  you  find  for 
the  defendants,  you  will  find  'that  they 
had  the  right  of  possession,'  and  will  as- 
sess such  damages  as  they  have  sustained 
by  reason  of  being  deprived  of  that  pos- 
session, and  the  opportunity  of  selling  the 
cattle  according  to  the  contract."  The 
plaintiff  prayed  for  certain  instructions, 
which  were  refused  by  the  court.  They 
are  stated  in  the  seventh  assignnientof  er  ■ 
ror.  The  jury  found  for  the  defendants, 
and  assessed  their  damages  $7,454.90.  A 
motion  by  the  plaintiff  for  a  new  trial  was 
overruled,  and  judgment  rendered,  which 
was  affirmed  by  the  supreme  court  of  the 
territory.  Plaintiff  sued  out  this  writ,  and 
assigns  for  error  that  said  supreme  court 
«rred, — 

1.  In  sustaining  the  ruling  of  the  district 
court  in  instructing  the  jury  as  follows,  to 
wit,  "The  jury  must  compute  the  dam- 
ages, and  return  their  verdict  on  that  com- 
putation in  dollars  and  cents;  and,  if  the 


jury  find  the  contract  on  the  part  of  the 
plaintiff  was  to  pay  a  certain  sum  of 
money  in  gold,  they  will  compute  the  dif- 
ference between  gold  and  currency,  and 
reader  their  verdict  in  dollars  and  cents  in 
currency." 

2.  In  sustaining  the  ruling  of  said  dis- 
trict court  in  giving  to  the  jury  the  follow- 
ing instruction:  "That  the  written  con- 
tract between  Morris  and  Gregory, in  con- 
nection with  the  bill  of  sale,  the  receipt, 
and  the  power  of  attorney  to  Poteet,  nec- 
essarily explain  and  define  the  rights  and 
interests  of  the  parties  to  this  action  in 
the  property  in  question." 

3.  In  sustaining  the  ruling  of  said  dis- 
trict court  in  giving  to  the  jury  the  fol- 
lowing instruction  :  "That  by  and  under 
those  papers  the  defendants  had  a  legal 
right  to  take  posspssiou  of  the  cattle  in 
question  on  or  after  the  first  day  of  Oc- 
tober last,  and  retain  such  possession,  for 
the  purpose  of  selling  them,  according  to 
the  terras  of  said  contract." 

4.  In  sustaining  the  ruling  of  said  dis- 
trict court  in  giving  to  the  jury  the  fol- 
lowing instruction  :  "That  if  the  jury  find 
that  Poteet,  in  pursuance  of  his  power  of 
attorney,  took  possession  of  said  cattle, 
and  removed  them  to  Alsop's  ranch  for 
the  purpose  of  SPlling  them,  according  to 
the  terms  of  said  contract,  then  tliey  must 
find  the  right  of  possession  in  the  defend- 
ants at  the  commencement  of  this  action, 
and  must  assess  such  damages  for  the  de- 
fendants as  are  just  and  proper." 

.5.  In  sustaining  the  ruling  of  said  dis- 
trict court  in  giving  to  the  jury  the  fol- 
lowing instruction  :  "That  the  pleadings 
ill  this  case  put  in  issue  only  the  right  of 
possession  at  the  time  of  the  service  of  the 
writ  of  replevin,  and  you  are  instructed 
that  the  right  of  the  plaintiff  in  these  cat- 
tle at  that  lime  was  only  a  right  of  re- 
demption as  a  mortgagor  after  condition 
broken;  and  that  he  had  no  right  to  the 
possession  of  the  cattle,  and  no  right  to 
take  them,  by  replevin  or  otherwise,  from 
these  defendants,  or  either  of  them,  until 
he  had  paid  or  tendered  the  amount  due 
on  the  contract." 

(i.  In  sustaining  the  ruling  of  said  dis- 
trict court  in  giving  to  the  jury  the  fol- 
lowing instruction  :  "If  the  jury  find  that 
by  the  terms  of  the  written  contract, 
which  must  govern  in  this  case,  that  the 
defendants,  on  the  first  day  of  October, 
1873,  had  a  right  to  sell  these  cattle,  the 
right  to  sell  necessarily  carries  with  It  the 
right  of  possession." 

7.  In  sustaining  the  ruling  of  the  said 
district  court  in  refusing  to  give  to  the 
jury  the  following  instructions:  "If  the 
vendor, Morris,  made  an  agreement  of  sale 
and  delivery,  and,  in  conformity  there- 
with, did  sell  and  deliver  cattle  to  Greg- 
ory, the  vendee,  and  by  the  terms  of  the 
agreement  made  between  the  parties  the 
vendor  was  to  have  and  maintain  a  lien 
upon  the  chattels,  or  cattle,  for  the  bal- 
ance of  the  purchase  price,  by  keeping 
the  said  cattle  in  the  possession  of  the  ven- 
dor during  the  journey  from  Texas  to 
Wyoming,  until  the  first  day  of  October, 
1873,  the  vendee,  Gregory,  after  receiving 
the  cattle  from  Morris,  must  have  first  re- 
delivered the  said  cattle  to  Morris,  and 
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placed  them  in  his  liands  as  a.  pledKO  be- 
fore tiie  Hgreeil  lien  of  Morris  for  balance 
of  purchase  price  could  vest ;  and,  second, 
if  such  redelivery  was  made  by  Gregory, 
the  vendee,  to  Morris,  the  vendor,  and 
thereafter  the  vendor,  Morris,  by  himself 
or  his  agents,  by  his  ov.'n  fault,  careless- 
ness, or  negligence,  permitted  the  posses- 
sion of  the  said  cattle  fo  again  pass  to 
Gregory,  the  vpiidee,  Morris,  the  vendor, 
tlu'ieby  lost  his  lien,  and  all  right  of  pos- 
session and  right  of  property,  and  posses- 
sion must  thereafter  rest  and  remain  in 
Gregory. "' 

8.  In  sustaining  the  ruling  of  the  dis- 
trict court  in  overriding  the  motion  of  the 
Iilaintiff  to  set  aside  the  verdict  as  defect- 
ive in  form. 

10.  In  sustaining  the  ruling  of  said  dis- 
trict court  in  overruling  the  plaintiff's 
motion  to  grant  a  new  trial. 

11.  In  sustaining  the  action  and  ruling 
of  the  district  court  in  admitting  in  evi- 
dence written  instruments,  the  execution 
of  the  same  not  having  been  proved. 

Mr.  W.  W.  Corlett,  for  plaintiff  in  error. 
Mr.  J.  M.  Wilson,  contra. 

Mr.  Chief  Justice  WAJTE  delivered  the 
opinion  of  the  court. 

The  second,  third,  fourtli,  fifth,  sixth, 
seventh,  and  tenth  assignments  of  error 
may  be  considered  together.  They  relate 
entirely  to  the  construction  and  effect 
given  the  contract  between  Gregory  and 
Morris,  as  shown  by  the  several  instru- 
ments in  writing  put  in  evidence.  There 
was  no  real  controversy  as  to  the  facts; 
but  Gregory  claimed  that  he  was  the  pur- 
chaser of  the  cattle  in  dispute  from  Mor- 
ris, and  that  the  lien  provided  for  in  favor 
of  Morris  was  one  which  a  delivery  of  the 
property  under  the  contract  extinguished. 
There  was  no  pretence  of  payment  on  his 
part  further  than  that  shown  b.v  the  con- 
tract itself,  or  of  title,  except  such  as  was 
acquired  through  this  purchase. 

The  lien  at  common  law  of  thevendorof 
personal  property  to  secure  the  payment 
of  purchase  money  is  lost  by  the  volun- 
tary and  unconditional  deliverj-  of  the 
[iroperty  to  the  purchaser;  but  this  does 
not  prevent  the  parties  from  contracting 
for  a  lien  which,  as  between  themselves, 
VA  ill  be  good  after  delivery.  So,  ordi- 
narily,' when  the  possession  of  a  pledge  is 
relinquished,  the  rights  of  the  pledgee  are 
gone.  In  this  case,  however,  Morris  was 
not  willing  to  rely  upon  the  lien  which  the 
law  gave  him  as  vendor,  or  upon  a  mere 
pledge  of  the  propert.v,  but  required  a  spe- 
cial contract  on  the  part  of  Gregory,  se- 
curing his  rights.  This  contract  created 
a  charge  upon  the  propertj',  not  in  the 
nature  of  a  pledge,  but  «f  a  mortgage. 
The  lien,  as  between  the  parties,  was  not 
made  to  depend  upon  possession,  but 
upon  a  contract,  which  defined  the  rights 
both  of  Morris  and  Gregory,  and  the  pow- 
(>r  of  Morris  for  the  enforcement  of  his  se- 
oirity.  When  Poteet  assumed  the  exclu- 
sive possession  of  the  property,  no  rights 
of  third  persons  had  intervened,  and  there 
was  nothing  to  prevent  the  execution  of 
the  agreement  according  to  its  terms. 
This  clearly  gave   Morris   the   right,  after 


Oct.  1,  if  the  purchase  money  was  not 
paid,  to  take  the  cattle  into  his  own  pos- 
session, detain  them  until  the  balance  due 
him  was  discharged,  and  sell  them  if  nec- 
essary to  obtain  his  money.  We  think  the 
court  defined  correctly  the  rights  of  the 
parties,  and  that  there  was  no  error  in 
tliis  particular,  either  in  the  charge  or  the 
refusal  to  charge. 

Ti'o  first  assignment  of  error  brings  up 
for  consideration  the  rule  of  damages  laid 
down  by  the  court.  By  the  laws  of  W30- 
raing  territory,  property  taken  in  replevin 
is  delivered  to  the  plaintiff  upon  his  enter- 
ing into  au  undertaking  to  the  defendant, 
with  one  or  more  suthcient  sureties  in  at 
least  fiouble  the  value  of  the  prijperty 
taken,  to  the  effect  that  the  plaintiff  shall 
duly  prosecute  his  action,  and  pay  all 
costs  and  damages  which  may  be  awarded 
against  him.  Civil  Code,  18(i9,  sect.  190. 
If  the  property  is  so  delivered,  and  The 
jury  find  for  the  defendant  upon  the  issues 
joined,  they  are  also  re(4Uired  to  find 
"  whether  the  defendant  has  the  right  of 
property  or  the  right  of  possession  only; 
.  .  and  if  they  find  either  in  his  favor, 
tliej  shall  assess  such  damages  as  they 
think  right  and  proper  for  the  defendant; 
for  which,  with  costs  of  suit,  the  court 
shall  render  judgment  for  the  defendant." 
Sect.  I'Jy.  The  delivery  of  the  property  to 
the  plaintiff  passes  the  title  to  him  as 
against  the  defendant,  who  must  look  for 
his  protection  to  a  recovery  in  damages, if 
the  writ  is  wrongfully  sued  out. 

In  this  case,  the  finding  for  the  defend- 
ant is,  under  the  pleadings,  in  effect,  that 
Morris  was  the  mortgagee  of  the  prop- 
erty in  possession  after  condition  broken, 
and  that  Gregory  had  by  the  replevin 
wrongfully  deprived  him  of  his  possession. 
That  rendered  Gregory  liable  for  such 
damages,  in  consequence  of  his  wrongful 
act,  as  were  "right  and  proper"  under  the 
circumstances.  The  obligation  secured  b.y 
the  mortgage  or  lien  under  which  Morris 
held  was  for  the  payment  of  gold  coin,  or, 
as  was  said  in  Bronson  v.  Rodes  (7  Wall. 
229),  "an  agreement  to  deliver  a  certain 
Weight  of  standard  gold,  to  be  ascertained 
by  a  count  of  coins,  each  of  which  is  cer- 
tified to  contain  a  definite  proportion  of 
tliat  weight,"  and  is  not  distinguishable 
"from  a  contract  to  deliver  an  equal 
weight  of  bullior.  of  equal  fineness."  In 
that  case,  it  was  held  thatjudgmentmight 
he  rendered  upon  sucli  a  contract  payable 
in  coined  dollars;  but  here  the  suit  is  not 
upon  the  contract  for  the  recovery  of  the 
amount  f  greed  to  be  paid,  but,  in  effect, 
for  damages  on  account  of  the  wrongful 
detention  of  pro|)erty  mortgaged  to  secure 
the  debt.  Gregory  himself  asked  the  court 
to  charge  that  "the  jury  must  compute 
damages  and  return  their  verdict  in  dol- 
lars and  cents."  This  was  undoubtedly 
c(jrrect,  and  it  was  done;  but  he  further 
asked  the  court  to  say  that"uoagreement 
or  contract  to  pay  a  certain  number  of 
dollars  in  gold  can  be  enforced.  The  na- 
tional currency  is  by  law  a  legal  tender  at 
its  face  value  for  all  debts  and  demands, 
public  or  private,  except  duties  on  imports 
and  interest  on  the  public  debt."  This 
was  in  conflict  with  Bronson  v.  RoLle.s, 
and  therefore  projterly  refused. 
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But  the  court  did  say  to  the  jury,  that, 
if  they  found  the  contract  on  the  part  of 
the  plaintiff  was  to  pay  a  certain  sum  of 
money  in  gold,  they  should  compute  the 
difference  tietween  gold  and  currency,  and 
render  their  verdict  in  dollars  and  cents  in 
currency;  and  in  this  we  see  no  error. 
While  we  have  decided  that  a  judgment 
upon  a  contract  payable  iu  gold  may  be 
for  payment  in  coined  dollars,  we  have 
never  held  that  in  all  cases  it  must  be  su. 
While  gold  coin  is  iu  onesense  money,  it  is 
in  another  an  article  of  merchandise. 
Gregory  was  required  to  discharge  his 
debt  in  gold  before  he  could  rightfully  take 
the  property  into  his  possession  under  the 
replevin.  If  the  payment  had  been  so 
made,  Morris  would  have  had  his  coin  at 
that  time  to  use  as  money  or  merchandise, 
according  to  his  discretion.  But  it  was 
not  made;  and  Gregory,  by  his  wrongful 
act  in  taking  the  property,  subjected  him- 
self to  damages.  If  the  contract  liad  been 
in  terms  for  the  delivery  of  so  much  gold 
bullion,  there  is  no  doubt  but  the  court 
might  have  directed  the  jury  to  find  the 
value  of  the  bullion  in  currency,  and  bring 
in  a  verdict  accordingly.  But  we  think, 
as  was  thought  in  Bronson  v.  Rodes,  such 
a  case  is  not  really  distinguishable  from 
this.  The  question  is  not  whether  Greg- 
ory had  the  right  to  pay  in  gold  dollars 
after  his  debt  had  become  due,  but  wheth- 
er, having  wrongfully  got  the  property 
into  his  possession  witliout  payment  at 
all,  the  damages  he  is  required  to  pay  on 
account  of  this  wrongful  act  must,  as  a 
matter  of  law,  be  estimated  in  gold,  or 
whether  they  may  be  in  currency.  We 
think  it  clear,  that,  under  such  circum- 
stances, it  was  within  the  power  of  the 
court,  so  far  as  Gregory  was  concerned,  to 
treat  the  contract  as  one  for  the  delivery 
of  so  much  gold  bullion;  and,  if  Morris 
was  willing  to  accept  a  judgment  which 
might  he  discharged  in  currency,  to  have 
his  damages  estimated  according  to  the 
currency  value  of  bullion.  Certainly,  if 
Morris  had  in  good  faith  sold  the  cattle 
under  his  power  of  sale  for  currency,  and 
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received  payment  in  that  kind  of  money, 
he  would  have  been  entitled  to  convert  the 
currency  into  gold  before  crediting  it  upoa 
his  debt.  So  here,  if,  with  the  approba- 
tion of  the  court,  he  takes  a  judgment 
that  may  be  discharged  in  currency,  the- 
judgment  should  be  for  an  amount  which 
would  be  the  equivalent  in  currency  of  the 
specified  amount  of  coin  as  bullion.  This 
was  the  rule  adopted  by  the  court,  and 
we  think  it  correct. 

The  eighth  and  ninth  assignments  of 
error  relate  to  the  form  of  the  verdict.  As- 
has  already  been  seen,  where  the  property- 
has  been  delivered  to  the  plaintiff,  the  jury, 
if  they  find  for  the  defendant,  must  also- 
find  whether  the  defendant  has  "the  right 
of  property  or  the  right  of  possession 
only."  In  this  case  the  verdict,  though 
for  the  defendant,  is  silent  upon  that 
point;  but  the  record  shows  that  by  con- 
sent the  court  charged  the  jury  if  they 
found  for  the  defendants  the.y  should  find 
"that  they  had  the  right  of  possessioo 
only."  This  cures  any  defect  there  may- 
have  been  in  the  verdict  in  this  particular. 
The  whole  record  must  be  taken  together; 
and,  as  the  jury  did  not  find  to  the  con- 
trary of  the  instruction,  the  presumption 
is  that  they  followed  it. 

All  the  other  assignments  relate  to  the- 
admissibility  of  evidence,  and  as  to  them 
it  is  sufficient  to  say  we  are  satisfied  with 
the  rulings  that  were  made.  Certainly,  the- 
instruments  in  writing  which  were  ob- 
jected to  were  admissible.  They  tended 
directly  to  prove  the  defence  set  up  in  the 
amended  answer,  and  no  objection  ap- 
pears to  have  been  made  at  the  trial  as  to- 
the  proof  of  their  execution.  The  cross-ex- 
amination of  Gregory,  which  was  ob- 
jected to,  was  clearly  legitimate,  uiidei- 
the  most  stringent  rules  governing  that 
subject.  He  had  testified  that  hehud  pur- 
chased the  cattle  from  Morris.  It  was 
clearly  proper,  therefore,  on  cross-exami- 
nation, to  ask  him  if  his  contract  of  pur- 
chase was  in  writing,  and,  if  so,  to  iden- 
tify the  paper. 

Judgment  affirmed. 
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GRIEB  V.  COLE 

(27  N.  W.  Rep.  579,  60  Mich.  397.) 

Supreme   Court    of   Michigan.    April   8,    1886. 

Error  to  St.  Clair;  Stevens,  Judge. 

ABBumpsit.  Defendant  brings  error. 
Reversed.  The  facts  are  stated  in  the 
opinion. 

George  P.  Voorheis,  for  appellant.  Chad- 
wlck  &  Wood,  for  plaintiff. 

CHAMPLIN.J.  On  May  1,1883,  one  W. 
D.  McLaughlin,  as  agent  for  plaintiff, 
took  from  the  defendant  the  following 
oi'dor:  "Gratiot,  Mich.,  May  2,  1883.  To 
Charles  Grieb,  Port  Huron,  Mich.:  You 
will  please  ship  nie,  on  or  about  the  first 
day  of  June,  lSs3,  one  Buckeye  light 
mower,  to  Port  Huron,  for  which  I  agre-i 
to  pay  you  $77,  in  manner  as  follows,  (re- 
serving, however,  the  full  benefit  of  the 
warranty  hereon  indorsed:)  $35  cash, 
with  freight  from  Port  Huron,  on  deliv- 
ery, and  execute  approved  notes  as  fol- 
lows: $35,  payable  on  the  first  day  of 
January,  1884,  with  interest  at  7  per  cent, 
from  delivery ;  ^42,  payable  on  the  first 
day  of  January,  18S5,  with   Interest   at   7 

percent,  from  delivery;  $ ,  payable  on 

the day  of ,  188-,  with" interest 

at  7  per  cent,  from  delivery.  For  the  pur- 
pose of  obtaining  credit  for   the   above,  I 

certify  that  1  own,  in  my  own   name, 

acres  of  land  in  the  township  of  Gratiot, 
county  of  St.  Clair,  and  state  of  Michigan, 
of  which  80  acres  are  imprr)ved,  and  the 
whale  worth,  at  a  fair  valuation,  f5,000 
over  aiid  above  all  incumbrances,  liabili- 
ties, and  legal  exemptions.  It  is  not  in- 
cumbered, except  1,000  dollars,  and  the  ti- 
tle is  perfect.  1  also  own  $500  worth  of 
personal  property  over  and  above  all 
indebtedness,  and  not  exempt  from  execu- 
tion by  law.  P.  O.  address.  Port  Huron. 
Taken  by  W.  D.  McLaughlin,  Agent. 
His 

Chas.   X  Cole," — across  the  back  of  which 

Murk 
was    printed    a     blank     warranty,    with 
Grieb's    printed    name  appended,   as  fol- 
lows:   "Whereas,  Mr. has   this  day 

given  us  his  order  for  a ,  we  hereby 

agree,  in  consideration  of  said  order  and 
the  faithful  performance  of   the  conditions 

heiein   mentioned,  to    warrant  said 

one  year  to  be  good  and  well  made,  and 
to  do  as  good  work  as  any  other  machine 
of  its  class.  It  is  an  express  condition  of 
this  warranty  that  the  directions  for 
using  this  machine  shall  be  faithfully  fol- 
lowed, and  if  for  any  reason  it  fails  to 
perform  as  warranted,  immediate  notice 
of  the  same  must  be  communicated  to 
the  agent  to  whom  the  order  is  given,  and 
if  said  agent  should  fail  to  make  the  ma- 
chine perform  as  warranted,  it  may  be 
returned,  and  money  or  note  refun.ied. 
And  it  is  also  agreed,  should  the  machine 
be  used  from  day  to  day  or  at  intervals, 
or  set  aside  before  or  after  use,  without 
giving  said  agent  notice,  then,  in  either  of 
said  cases,  it  shall  be  conclusive  evidence 
that  the  machine  is  accepted  and  the  war- 
rant  is    at    an    end.       Dated . 


Charles  Grieb."  The  agent  delivered  this 
so-called  "order"  to  the  plaintiff,  who 
claims  that  he  accepted  it,  and  delivered 
to  the  defendant  the  said  machine  on  the 
eighteenth  day  of  July,  1883,  but  the  de- 
fendant has  neither  paid  for  said  machine, 
nor  executed  and  delivered  the  notes;  and 
after  the  time  expired  when  the  note  for 
$35  mentioned  in  the  order  would  have 
matured,  had  it  been  executed,  the  plain- 
tiff brought  suit  in  justice's  court  to  re- 
cover the  amount  claimed  to  be  due  at 
that  time.  The  plaintiff's  declaration  was 
in  writing,  and,  besides  the  common 
counts  in  assumpsit,  contained  a  special 
count,  and  setting  out  the  substance  of 
the  above  order,  and  alleging  a  delivery  of 
the  machine  ordered.  The  plea  was  the 
general  issue. 

It  is  always  proper,  in  construing  a  con- 
tract, to  take  into  consideration  the  po- 
sition which  the  parties  occupied,  and  the 
circumstances  under  which  the  agreement 
was  entered  into.  The  plaintiff  resided  at 
Port  Huron,  and  was  engaged  in  the  bus- 
iness of  supplying  mowing-machines  to 
farmers.  He  was  not  a  manufacturer,  but 
took  written  orders,  and  purchased  the 
machines  to  fill  such  orders.  Defendant  is 
a  farmer,  residing  in  the  vicinity  of  Port 
Huron,  and  onthesecond  day  of  May,  1883, 
signed  the  order  above  set  out,  and  deliv- 
ered it  to  plaintiff's  agent.  On  the  trial 
the  plaintiff  offered  in  evidence  the  afore- 
said order,  and  warranty  thereon  in- 
dorsed; to  which  the  defendant  objected 
because  not  admissible  under  the  declara- 
tion, and  as  immaterial  to  the  issue.  The 
objection  was  overruled,  and  this  consti- 
tutes defendant'sfirst  assignmentof  error. 
This  objection  Is  based  upon  the  idea  that 
the  paper  is  incomplete;  that  the  order 
refers  to  the  warranty  on  the  back,  and 
reserves  the  full  benefit  of  such  warranty, 
and  it  appears  that  the  blanks  in  the  war- 
ranty were  not  filled  out;  and  it  is 
claimed,  and  I  think  rightly,  that  the 
warranty  Indorsed  must  he  of  such  legal 
validity  as  to  support  an  action  thereon 
by  Cole  in  case  of  a  breach  thereof. 

By  reference  to  the  warranty  indorsed, 
it  will  be  observed  that  the  name  of  Mr. 
Cole,  and  the  description  of  the  machine 
ordered,  are  omitted,  as  well  as  the  date. 
If  the  warranty  stood  alone,  there  could 
be  no  doubt  that  it  would  be  so  far  in- 
complete as  to  render  it  invalid,  because 
thus  standing  it  lacks  the  essential  qual- 
ities of  naming  the  party  to  be  indemni- 
fied and  the  subject-matter.  It  does  not 
appear  from  it  whether  the  machine  Is  a 
steam-thresher  or  a  mowing-machine. 
But  the  reference  in  the  order  to  the  war- 
ranty indorsed  thereon  constituted  the 
order  and  warranty  one  instrument,  and 
when  read  together,  no  ambiguity  or  un- 
certainty appears.  The  party  to  whom 
the  warranty  is  made  is  the  party  making 
the  order,  and  the  machine  is  the  machine 
described  in  the  order,  and  the  date  of  the 
order  supplies  the  date  to  the  warranty, 
for  they  are  contemporaneous,  and  the 
warranty  has  the  same  force  and  effect  as 
if  embodied  in  the  order  itself.  The  war- 
rantor is  bound  by  the  printed  signature 
which  he  adopts  as  his  as  fully  as  if  it  was 
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in  his  handwriting.  The  order  and  war- 
ranty were  properly  admitted  in  evidence 
at  that  stage  of  the  case. 

The  plaintiff  gave  evidence  tending  to 
show  that  he  had  complied  with  the  con- 
tract on  his  part,  and  haddelivered  theraa- 
china  at  Port  Huron  within  the  terms  and 
meaning  of  the  contract,  and  also  had  re- 
quested defendant  to  execute  the  notes, 
and  that  defendant  declined  to  accept  such 
delivery,  or  to  execute  and  deliver  the 
notes.  The  fact  of  delivery  was  contro- 
verted by  defendant.  The  defendant  also 
offered  testimony  tending  to  show  that 
the  mower  which  plaintiff  claimed  to  have 
delivered  to  defendant  was  a  second-hand 
machine,  showing  considerable  wear; 
that  the  worn  parts  had  been  stripped 
and  filled  with  paint  in  the  wood-work, 
and  parts  of  it  had  been  painted  over  after 
having  been  used  and  worn;  that  the 
axles  had  old  grease  upon  them,  one  set 
of  knives  were  chipped  and  broken,  and 
the  tongue  and  neck-yoke  consideraVily 
worn;  that  the  entire  machine  had  been 
used  oneseason  somewhat;  butthe  court, 
on  objection  of  plaintiff's  counsel,  ex- 
cluded this  evidence  as  not  admissible  un- 
der the  plea,  and  not  tending  to  show  the 
condition  ol  the  machine  when  delivered. 
The  latter  portion  of  this  ruling  was 
based  upon  the  fact  that  the  witnesses  by 
whom  these  facts  were  sought  to  be 
proved  did  not  make  the  examination  of 
the  machine  until  after  the  trial  in  the  jus- 
tice's court  in  April,  1884.  The  evidence, 
however,  showed  that  on  the  twenty-first 
of  July,  18S3,  which  was  three  days  after 
plaintiff  claims  to  have  ssnt   the  machine 


to  defendant's  farm  and  demanded  the 
notes,  defendant  gave  written  notice  to 
plaintiff  that  he  refused  to  purchase  it, 
and  that  it  was  there  at  plaintiff's  risk, 
and  to  come  and  take  it  away,  and  the 
testimony  was  that  it  had  not  been  used 
since.  There  was  therefore  no  reason  for 
excluding  the  testiiiiuny  on  this  ground. 

The  court  erred  also  in  excluding  the  ev- 
idence upon  the  other  ground  stated.  It 
was  proper  for  the  defendant,  under  the 
plea  of  the  general  issue,  to  prove  tha  t  the 
article  delivered  was  not  the  article  he 
purchased.  He  diu  not  order  or  purchase 
a  second-hand  mowing  machine,  or  one 
that  had  been  in  use  and  worn;  but  the 
order,  taken  in  connection  with  the  cir- 
cumstances under  which  it  was  made, 
called  for  a  new  machine.  A  purchase  of 
a  machine  from  a  dealer  implies  that  the 
machine  sold  shall  be  new, — that  is,  not 
second-hand,  or  the  worse  for  wear, — and 
under  such  an  order  the  dealer  could  not 
impose  upon  the  purchaser  a  second  hand 
and  worn  article,  whether  it  complied 
with  the  terms  of  the  warranty  or  not,  as 
to  beiug  good  and  well  made,  and  will  do 
as  good  work,  as  any  other  machine  of  its 
class.  This  evidence,  if  believed,  fairly 
met  and  rebutted  the  plaintiff's  case,  and 
tended  directly  to  sustain  the  defendant's 
plea,  which  put  in  issue  each  and  every 
allegation  ;>f  the  plaintiff's  declaration. 
Rodman  v.  Guilford,  112  Mass.  405. 

The  judgment  must   be  reversed,  and  a 
new  trial  ordered. 

CAMPBELL,  C.  J.,  and  MORSE,  J.,  con- 
curred.    SHERWOOD,  J.,  did  not  sit. 
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GROAT  et  al.  v.  GILE. 

(51  N.  X.  431.) 

Commission  of  Appeals  of  New  York.     1873. 

Appeal  from  order  setting  aside  a  ver- 
dict for  plaiutifts  and  granting  a  new 
trial. 

Action  to  recover  tlie  value  ol  wool 
which  the  defendant  had  shorn  from  sheep, 
to  which  the  plaintiffs  claimed  title.  The 
opinion  states  the  facts. 

John  H.  Reynolds, for  appellants.  John 
Gaul,  Jr.,  for  respondent. 

LOTT,  C.  C.  As  the  verdict  of  the  cir- 
cuit in  favor  of  the  plaintiffs  was  ordered 
by  the  judge  who  tried  the  action  on  the 
version  gi\en  by  the  defendant  of  the  con- 
tract or  agreement  between  the  partie.s,  it 
becomes  necessary  to  refer  to  it  with  par- 
ticularity for  the  purpose  of  ascertaining 
whether  his  conclusion  •(  law  based  there- 
on was  correct. 

The  defendant,  on  his  direct  examina- 
tion, after  stating  that  the  plaintiffs 
called  on  him  about  the  20th  of  May,  1864, 
and  that  he  and  the  plaintiff  Groat  had 
some  conversation  about  tlie  purchase  of 
his  sheep  and  lambs, in  which  he  said  that 
he  wanted  to  sell  the  old  sheep  with  the 
lambs,  and  that  he  would  ask  $4  apiece 
for  them,  testitied  as  follows:  "They  con- 
cluded to  go  and  see  the  sheep;  I  told 
them  where  they  were;  one  flock  was 
near  a  mile  from  the  house;  they  went  off 
together;  went  to  the  further  lot  first; 
when  thsy  came  back  from  this  lot  I  told 
them  where  the  others  were;  I  told  them 
1  did  not  believe  they  would  like  that  lot; 
they  did  not  look  as  well  as  the  others,  as 
some  of  them  had  lost  their  wool ;  then 
they  went  off  to  see  the  other  lot  and 
came  back;  they  asked  me  how  many 
sheep  and  lambs  there  were;  I  told  tliem  I 
could  not  tell  how  many  there  were;  I  did 
ni>t  know  myself;  I  think  I  said  in  the 
neighborhood  of  so  many  sheep  and  so 
many  lambs;  then  they  inquired  about 
taking  the  sheep;  it  was  agreed  that  they 
should  take  the  lambs  the  middle  of  Sep- 
tember and  the  old  sheep  the  first  of  No- 
vember, and  pay  me  $4  apiece  for  sheep 
and  lambs;  this  was  the  contract;  think 
I  told  them  I  would  give  them  a  good 
chance;  something  was  said  about  cut- 
tingythe  lambs'  tails  off;  I  told  them  I 
thought  it  was  not  prudent;  I  tried  todis- 
suadethem  from  having  itdone;  that  they 
had  got  too  large  and  might  die;  some- 
thing was  said  in  answer  to  it,  but  I  don't 
know  just  what;  they  asked  me  if  the 
sheep  were  sound  after  they  had  been  to 
see  them;  I  told  them  I  did  not  consider 
them  enlirely  sound  ;  then  they  asked  that 
I  should  doctor  the  sheep  if  they  needed  it ; 
I  told  them  I  would;  after  the  talk  they 
handed  me(j)yar  twenty-five  dollars  to 
bind  the  bargain,  as  they  said;  then  they 
■went  away."  On  his  cross-examination, 
he  said:  "When  Groat  and  Jacobia  were 
there  in  May,  I  had  sheep  in  two  lots :  the 
sheep  I  sold  them  were  in  the  lots  men- 
tioned; I  sold  them  all  that  were  in  these 
lots;  did  not  know  how  many  sheep  1 
had;  had  not  counted  them  forsumetime; 


sometimes  they  die;  told  them  I  did  not 
know  how  many  I  had;  that  there  would 
be  in  the  neighborhood  of  ninety  old 
sheep  ;  they  were  to  take  all  the  sheep  in 
the  two  lots,  except  two  bucks  and  a  lame 
ewe;  they  got  all  the  sheep  in  the  two 
lots  except  two  bucks  and  a  lame  ewe; 
they  agreed  to  give  four  dollars  per  head  ; 
in  the  bargain  they  were  to  have  all  the 
sheep  except  two  bucks  and  a  lame  sheep; 
1  agreed  to  sell  the  sheep  at  that  price; 
nothing  was  said  about  the  wool ;  they 
got  ninety-two  old  sheep  and  seventy-one 
lambs."  And  on  further  re-direct  exam- 
ination he  said:  "When  they  made  the 
contract  for  those  sheep,  there  was  noth- 
ing said  about  the  wool."  And  also: 
"Some  of  the  lambs  came  in  March,  and 
so  along,  and  some  were  only  »i  few  days 
old:  some  time  in  August  is  the  usual 
and  proper  time  for  taking  lambs  from 
sheep;  they  had  not  been  separated  from 
the  sheep  on  the  nineteenth  of  May;  the 
lambs  were  in  no  condition  to  be  separat- 
ed from  the  sheejj  at  that  time  without 
ruining  the  lambs." 

The  preceding  statement  of  the  defend- 
ant's evidence  contains  all  that  relates  to 
the  negotiation  and  making  of  the  agree- 
ment, and  fully  justifies  the  construction 
given  to  it  by  the  learned  judjje  at  the 
circuit.  It  is  clear  that  the  plaintiffs  in- 
tended to  buy  of  the  defendant,  and  that  it 
was  his  intention  to  sell  to  them  all  of  the 
sheep  and  lambs  that  were  running  in  the 
two  lots  of  land  referred  to  by  him  (except 
two  bucks  and  a  lame  ewe,  as  to  the  iden- 
tity of  which  there  was  no  question),  at 
$4  per  head,  and  that  no  further  or  other 
designation  or  selection  was  contemplat- 
ed. All  the  parties  understood  what  par- 
ticular sheep  and  lambs  were  intended  to 
be  sold,  and  there  is  no  doubt  that  these 
were  sufficiently  identified.  Indeed,  that 
fact  does  not  appear  to  have  been  disput- 
ed on  the  trial.  Undersuchcircum.stances, 
when  the  terms  of  the  sale  were  agreed 
on  and  the  payment  of  $2,')  was  made  to 
the  defendant  on  account  of  the  purchase- 
money  by  the  plaintiffs,  their  liability  be- 
came fixed  for  the  balance,  which  was  as- 
certainable by  a  simple  arithmetical  cal- 
culation based  upon  a  count  of  the  sheep 
and  lambs  and  the  price  to  be  paid  per 
head  for  them.  No  delivery  of  them  or 
other  act  whatever  in  relation  to  them  by 
the  defendant  was  required  or  intended. 
The  plain tifi's  were  to  take  them  without 
any  agency  in  dehvei'ing  them  on  the  part 
of  the  defendant,  and  they,  from  the  time 
the  agreement  was  made,  became  the 
owners  thereof.  The  defendant  subse- 
quently kept  them  at  the  risk  of  the  plain- 
tiffs. Chancellor  Kent,  in  his  Commenta- 
ries, vol.  2,  p.  492,  in  stating  the  rule  gov- 
erning sales  at  common  law,  says;  "  When 
the  terms  of  sale  are  agreed  on  and  the 
bargain  is  struck  and  everything  that  the 
seller  has  to  do  with  the  goods  is  com- 
plete, the  contract  of  sale  becomes  abso- 
lute as  between  the  parties  without  actual 
paynientor  delivery,  and  the  property  and 
the  risk  of  accident  to  the  goods  vest  in 
the  buyer. "  This  rule  is  modified  b.v  our 
statute  of  frauds  so  far  as  to  require  in 
certain  cases  that  a  note  or  memorandum 
of  the  contract  shall  be  made  in  writing 
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and  subscribed  by  the  parties  to  be 
cliarged,  or  that  the  buyer  shall  accept 
and  receive  a  part  of  the  property  sold,  or 
«t  the  time  pay  some  [lart  of  the  purchase- 
tnoney;  and  in  such  cases  lie  says,  at  p. 
499:  "When  the  barftaiu  is  made  and  is 
rendered  binding  by  giving  earnest,  or  by 
part  payment,  or  part  delivery,  or  by  a 
compliance  with  therequisition  of  thestat- 
nte  of  frauds,  the  property,  and  with  it 
the  risk,  attach  to  the  purchaser;  but 
though  the  seller  has  parted  with  the  ti- 
tle, he  may  retain  possession  until  pay- 
ment." The  fact  that  the  number  of  tne 
sheep  and  lambs  sold  was  not  ascertained 
at  the  time  the  terms  of  sale  were  agreed 
on  did  not  prevent  the  application  of  the 
rule  refeircd  to  in  this  case.  It  is  true 
that  the  same  learned  jurist,  after  stating 
that  "it  is  a  fundamental  principle,  per- 
vading everywhere  the  doctrine  of  sales  of 
chattels,  that  if  goods  of  different  values 
be  sold  in  bulli  and  not  separately  and  for 
a  single  price,  or  per  aversionem,  in  the 
language  of  the  civilians,  the  sale  is  perfect 
and  the  risk  with  tlie  buyer,"  adds,  "but 
if  They  be  sold  by  number,  weight  or  meas- 
ure, the  sale  is  incomplete,  and  the  risk 
continues  with  the  seller  until  the  specific 
property  be  separated  and  identified." 
The  present  case  is  not  one  of  the  latter 
class.  That  rule  has  reference  to  a  sale, 
not  of  specitic  property  clearly  ascertained, 
but  of  such  as  is  to  be  separated  from  a 
larger  quantity,  and  is  necessary  to  bo 
identified  bpto7-e  it  is  susceiitible  of  deliv- 
ery. The  rule  or  principle  does  not  apply 
where  the  number  of  the  particular  arti- 
cles sold  is  to  be  ascertained  for  the  sole 
purpose  of  ascertaining  the  total  value 
thereof  at  certain  specified  rates  or  a  des- 
ignated fixed  price.  Th=s  distinction  is 
recognized  in  Crofoot  v.  Bennett,  2  N,  Y. 
258;  Kimherly  v.  Patchin,  19  id.  330;  75 
Am.  Dec.  334;  Bradley  v.  Wheeler,  44  N.  Y. 
495.  The  sale  in  question  was  in  fact  of 
a  particular  lot  of  sheei)  and  lambs,  and 
not  of  a  certain  undesignated  number  to 
be  selected  and  delivered  at  a  future  time, 
and  the  postponement  of  the  time  for  tak- 
ing them  away  did  not  prevent  the  title 
passing  to  the  plaintiffs. 

A  sale  of  a  specified  chattel  may  pass 
the  property  therein  to  the  vendee  and 
vests  the  title  in  him  without  delivery. 
«ee  Chitty  Contracts  (8th  Am.  ed.),  332, 
and  Terry  v.  Wheeler,  25  N.  Y.  520. 

All  the  parties  appear  to  have  u"der- 
«tood  the  transaction,  at  the  time  it  took 
place,  as  a  present  absolute  sale  and 
change  of  title.  What  was  said  about 
cutting  the  lambs'  tails  off  and  doctoring 
the  sheep.  If  the.v  needed  it,  is  evidence  of 
such  understanding,  and  there  is  nothing 
in  what  is  said  to  have  been  the  agree- 
ment about  taking  them  away  inconsist- 
<ent  with  it.  That  gave  the  plaintiffs  the 
T)rivilegeof  leaving  them  in  the  defendant's 
pasture  till  the  time  specified  for  taking 
them  away,  hut  did  not  deprive  them  of 
the  right  to  take  them  before,  if  they  chose 
so  to  do.  The  remark  of  the  defendant  at 
the  time  to  the  plaintiffs,  that  he  "  would 
give  them  a  good  chance,"  shows  that 
such  was  its  object  and  intention.  It  is 
Xiroper   moreover   to   consider    the   state- 


ment in  reference  to  such  agreement  in 
connection  with  what  had  been  previously 
testified  to  by  the  plaintiffs,  and  which 
was  not  denied  by  the  defendant,  and 
therefore  impliedly  admitted,  to  the  effect 
that  Groat,  one  of  the  plaintiffs,  before 
going  to  look  at  the  sheep  and  lambs,  had 
stated  to  the  defendant  that  ho  had  no 
pasture  for  them,  to  which  he  replied  that 
he  had  lots  of  pasture  and  would  keep 
them  for  the  plaintiffs  if  they  purchased, 
and  that  they,  after  looking  at  them,  had 
stated  to  him  that  they  would  take  them 
at  the  price  named,  if  the  parties  could 
agree  upon  the  time  for  keeping  them. 
Considered  in  that  connection,  it  is  clear 
that  the  agreement  was  one  for  the  plain- 
tiffs' accommodation  and  an  inducement 
to  them  to  make  the  purchase  at  the  price 
asked,  which  had  been  fixed  irrespective 
of  their  subsequent  pasturage  on  the  de- 
fendant's land.  It  affords  no  ground  or 
warrant  for  saying  that  the  defendant, 
during  the  time  they  were  so  kept,  intend- 
ed to  assume  and  bear  all  the  risks  inci- 
dent to  a  continuance  of  his  ownership  of 
them,  and  consequently  that  the  purchase- 
mone.y  receivable  by  him  should  depend 
on  the  number  that  should  be  living  at 
the  time  specified  or  limited  for  that  pur- 
pose. On  the  contrary,  the  fact  that  the 
price  at  which  they  were  sold  was  that 
named  by  him  when  the  first  application 
to  him  to  sell  them  was  made,  without 
reference  to  the  question  <}f  the  future 
keeping  of  them  iu  his  pasture,  an.l  the 
other  circumstances  attendant  on  the 
transaction,  as  stated  by  him,  clearly 
show  that  such  was  not  his  intention. 

It  follows,  from  what  has  been  said, 
that  there  was  no  error  in  the  ruling  of 
the  judge  that  the  title  to  the  sheep 
passed  to  the  plaintiffs  immediately  upon 
the  completion  of  the  contract  and  the 
payment  of  the  $25  by  them.  That  neces- 
sarily carried  with  it  the  right  to  the  wool 
on  them,  it  being  shown  that  there  was 
no  reservation  thereof,  or  any  thing  said 
about  it  during  the  negotiation  or  at  the 
time  the  contract  was  made.  It  is  not  a 
mere  presumption,  as  stated  in  the  pre- 
vailing opinion  in  the  supreme  court,  that 
the  parties  "intended,  in  the  absence  of 
evidence  to  the  contrary,  that  the  title 
to  the  wool  should  follow  the  title  to  the 
sheep."  As  was  well  said  by  Justice  In- 
galls  in  his  dissenting  opinion:  "When 
the  sheep  were  sold  the  wool  was  grown 
and  was  a  part  of  the  sheep,  adding  to 
their  value,"  and  there  is  no  reason  or 
principle  for  saying  that  such  particular 
part  flid  not  pass  to  the  purchaser  with 
the  rest  of  the  animals.  The  sale  was  of 
the  en  tire  animal  and  not  of  different  parts 
or  portions  constituting  it,  or  of  what  it 
was  formed. 

Assuming  then  that  the  legal  effect  of 
the  agreement  of  the  parties,  as  testified 
to  by  the  defendant  himself,  was  to  vest 
the  title  to  the  wool  in  the  plaintiffs,  it 
was  clearl.v  incompetent  to  show  a  cus- 
tom in  Columbia  county,  where  the 
transaction  took  place,  that  the  wool  of 
slieep  sold,  um'er  the  circumstances  dis- 
closed, does  not  go  to  the  purchaser.  See 
Wheeler   v.   Newbould,   16   N.   Y.  392,401; 
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Higgins  Y.  Moore,  34  id.  417;  Bradley  v. 
Wheeler,  44  id.  495. 

Tliere  were  Beveial  offers  of  evidence  by 
tlie  defendant  whicli  were  rejected  by  the 
court.  Among  them  were  the  following: 
Ist.  That  the  plaintiff  Groat,  on  a  previ- 
ous occasion,  purchased  a  number  of 
sheep  and  lambs  of  the  defendant  u!)der 
an  arrangement  precisely  similar  to  the 
pre.sent,  and  that  he  did  not  claim  the 
wool;  2d.  That  the  plaintiffs  admitted  to 
a  witness,  on  l)eing  offered  $100  for  their 
bargain  with  the  defendant  and  to  take 
the  sheep  and  lambs  off  their  hands,  al- 
lowing the  defendant  to  have  the  wool, 
refused  the  offer  and  said  that  the  sheep, 
without  the  wool,  were  worth  more  mon- 
ey than  the  offer;  and  3d.  That  the  plain- 
tiff Groat  admitted  that  he  did  not  under- 
stand he  had  bought  the  wool  in  question, 
or  think  of  making  any  cliiim  to  it  until 
his  co-plaintiff  suggested  that  they  could 
hold  it. 

These  were  properly  excluded.  It  was 
immaterial  to  the  present  controversy 
what  the  plaintiffs,  or  either  of  them,  had 
claimed  of  the  defendant  under  a  previous 
sale.  Their  legal  rights  could  not  be  eon- 
trolled  under  the  present  contract  by  a 
failure  to  demand  what  they  were  entitled 
to  under  a  previous  one,  and  it  cannot  be 
held  that  the  wool,  under  this  agreement, 
was  excepted  from  the  operation  of  the 
sale,  because  one  of  the  plaintiffs  did  not 
assert  his  rights  under  another,  and  it 
could  not  aid  in  determining  what  the 
■contract  in  dispute  was,  whether  or  not 
the  purchase  of  the  sheep  was  so  profit- 
able as  to  cause  the  jjlaintiffs  to  reject  the 
offer  made  them  for  their  bargain.  Nor 
could  the  understanding  of  one  of  the 
plaintiffs,  as  to  the  question  whether  he 
had  bought  the  wool  or  not,  alter  the 
■effect  of  the  transaction  or  the  contract 
actually  entered  into.  What  he  in  fact 
did  buy  was  the  question,  and  that  did 
not  depend  on  what  he  understood,  but 
on  the  agreement.  The  defendant  was 
also  asked  what  was  the  value  of  the 
sheep  without  the  wool  under  thearrange- 
ment  he  had  testified  to.  That  question 
was  properly  excluded;  the  inquiry  was 
wholly  irrelevant.  The  parties  could 
make  such  agreement  as  they  saw  fit,  and 
it  was  immaterial  whether  the  defendant 
sold  the  property  in  question  for  more  or 
less  than  it  was  worth,  in  the  absence  of 
any  fraud  or  other  evidence  affecting  its 
validity. 

There  was  a  request  to  charge  the  jury 
that  if  the  statement  of  the  defendant  was 
■correct,  then  the  sum  of  $25  paid  by  the 
plaintiffs  was  merely  paid  to  bind  the  bar- 
gain and  take  the  contract  out  of  the 
statute  of  frauds,  and  that  the  title  to 
the  sheep  did  not  thereby  pass  absolutely 
to  the  plaintiffs.  This  was  refused,  and 
what  has  already  been  said  as  to  the  legal 
effect  of  that  statement,  shows  that  such 
refusal  was  correct. 

The  court  was  then  asked  by  the  defend- 
ant to  submit  the  following  questions  to 
the  jury : 

1st.  Whether  thecontract  in  suitwasex- 
«cutpd  or  executory;  whether  it  was  the 
intention  of  the  parties  that  llie  title  to 
the  sheep  should  pass  to  the  plaintiffs  im- 


mediately upon  the  making  of  the  con- 
tract or  at  some  future  period. 

2d.  Whether  the  defendant,  upon  the 
making  of  this  contract,  intended  to  sell 
or  the  plaintiffs  to  buy  the  wool  in  ques- 
tion in  this  suit;  and  on  his  refusal  so  to 
do,  and  after  proper  excefitions  were 
taken,  he  was  requested  to  charge  the 
jury  that  if  the  contract  was  executory 
and  it  was  not  the  intention  to  pass  the 
title  to  the  sheep  until  delivery  and  pay- 
ment, then  the  wool  sheared  from  the 
sheep,  before  they  were  actually  delivered 
and  paid  for,  belonged  to  the  defendant. 
This  was  also  refused,  and  an  exception 
was  taken  to  such  refusal. 

There  was  no  error  to  submit  those 
questions  or  give  that  instruction  to  the 
jury.  They  all  involved  the  submission  of 
matters  of  law  to  their  consideration  and 
determination.  The  court  had  previously 
decided  that  the  terms,  nature  and  effect 
of  the  contract  should  be  determined  and 
controlled  by  the  defendant's  statement, 
or  version  of  it,  which  was  the  most  favor- 
able view  in  which  it  could  be  considered 
for  him.  The  case  was  thus  substantially 
one  in  which  there  was  no  dispute  of  facts 
as  to  the  terms  of  the  agreement,  and  it 
therefore  became  a  question  of  law  to  be 
determined  by  the  court,  whether  the  con- 
tract was  executed  or  executory,  and 
what  was  the  intention  of  the  parties  (to 
be  ascertained  from  the  contract)  as  to 
the  nature,  extent  and  effect  of  the  sale. 

The  only  remaining  question  to  be  con- 
sidered relates  to  the  rule  of  damages  laid 
down  by  the  court,  which  he  stated  to  be 
"the  highest  market  price  of  wool  between 
the  time  of  the  demand  and  the  time  of 
trial,  with  interest  from  the  time  of  the 
demand." 

It  may  be  questionable  whether  the  in- 
struction as  to  the  right  to  recover  inter- 
est is  correct ;  and  I  understand,  from  the 
points  of  the  counsel  of  the  defendant, 
that  he  only  makes  objection  on  this  ap- 
peal to  that  portion  of  the  charge.  That 
(|uestion  was  not  presented  by  his  excep- 
tion, which  was  to  the  entire  instruction 
and  not  to  the  allowance  of  interest  only. 
The  part  allowing  a  recovery  for  the 
highest  market  value  between  the  conver- 
sion and  the  time  of  trial  was  held  by  us  in 
Lobdell  V.  Stowell,  decided  at  the  Septem- 
ber term,  1S72,  (51 N.  Y. 70,)  to  l>e  the  proper 
rule  or  measure  of  damages  or  compensa- 
tion, on  the  authority  of  Komaine  v.  Van 
Allen,  26  N,  Y.  309;  Burt  v.  Dutcher,  34  id. 
493;  Markham  v.Jaudon,41  id.  235.  There 
was  therefore  no  ground  of  complaint  to 
that  portion  of  the  charge.  The  exception 
being  to  that  as  well  as  to  the  portion  re- 
lating to  the  interest,  was  too  broad  and 
consequentli'  not  well  taken,  and  is  not 
available  as  a  ground  for  setting  aside  the 
verdict  in  favor  of  the  plaintiffs  and  grant- 
ing a  new  trial. 

The  result  of  the  views  above  expressed 
is,  that  the  order  of  the  genernl  term 
giantiug  such  new  trial  should  be  re- 
versed, and  judgment  must  be  ordered 
against  defendant  on  the  verdict,  with 
costs. 

All  concur. 

Order  reversed  and  judgment  accord- 
ingly. 
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(24  Pick.  261.) 

Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    March  20,  1837. 

Assumpsit  upon  a  note  made  bj'  Charles 
W.  Grover,  and  payable  to  the  order  of 
Hiram  S.  Grover,  the  plaintiff's  intestate. 
In  March,  1832,  Grover  W.  Blanchard 
called  to  see  the  intestate,  and  asked 
whether  the  mortgase  deed  given  to  secure 
the  payment  of  the  note  in  question  had 
been  recorded?  The  deed  had  not  been  re- 
corded, and  the  intestate  said  to  Blanch- 
ard, "I  will  make  a  present  of  these  to  you, 
if  you  will  accept  them.  "  Blanchard  then 
took  them,  and  put  them  iu  his  pocket, 
saying  that  he  would  accept  them  as  a 
token  of  affection.  Blanchard  afterwards 
gave  them  back  to  tlie  intestate,  saying, 
"  You  may  keep  the  papers  until  I  call  for 
them,  or  collect  them  for  me."  No  assign- 
ment was  made  on  the  note  or  mortgage. 
The  Intestate  then  put  the  mortgage  deed 
on  record.  The  plaintiff,  after  the  death 
of  the  intestate,  took  the  deed  from  the 
register's  office,  and,  having  received  pay- 
ment of  the  amount  secured  thereby,  dis- 
charged the  mortgage.  Upon  the  death  of 
the  intestate,  the  note  was  found  in  his 
chest,  with  his  papers;  and  Blanchard 
took  it,  refused  to  deliver  it  to  the  plain- 
tiff, and  caused  this  action  to  be  brought 
by  the  administrator  for  his  benefit.  The 
defendant  contended  (1)  that  no  valid  gift 
of  a  chose  in  action  could  be  made  inter 
vivos  without  writing;  (2)  that  the  name 
of  the  donor  or  of  his  administrator  could 
not  be  used  without  his  consent  in  an  ac- 
tion for  the  use  of  the  donee;  and  (3)  that 
the  donor  could  not,  by  law,  act  as  the 
agent  of  the  donee  to  keep  the  papers  or 
collect  the  money.  The  jury  found  that 
the  intestate  did  intend  to  give  the  prop- 
erty contained  in  the  note  and  mortgage 
absolutely  to  Blanchard.  The  wholecourt 
were  to  determine  whether  or  not  the 
property  passed  and  vested  in  Blanchard, 
and  whether  or  not  he  might  maintain 
this  action  without  the  consent  of  the 
nominal  plaintiff,  for  his  own  use. 

Hoar,  for  plaintiff.  Keyes  and  Farley, 
for  defendant. 

WILDE,  J.  The  jury  have  found,  that 
the  deceased  intended  to  give  the  property 
in  the  note,  and  in  the  mortgage  made  to 
secure  it,  absolutely,  to  Blanchard;  and 
the  question  is,  whether  by  the  rules  of 
law  this  intention  can  be  carried  into 
effect. 

It  is  objected,  that  no  valid  gift  of  a 
chose  in  action  can  be  made  inter  vivos, 
without  writing,  and  this  objection  would 
be  well  maintained,  if  a  legal  transfer  of  a 
chose  in  action  were  essential  to  give  effect 
to  a  gift.  But  as  a  good  and  effectual 
equitable  assignment  of  a  chose  in  action 
may  be  made  by  parol,  and  as  courts  of 
law  take  notice  of  and  give  effect  to  such 
assignments,  there  seems  to  be  no  good 
foundation  for  this  objection.  It  is  true 
that  the  cases,  which  are  numerous,  in 
which  such  equitable  assignments  have 
been  supported,  are  founded    on    assign- 


ments for  a  valuable  consideration;  but 
there  is  little,  if  any,  distinction  in  this  re- 
spect, between  contracts  and  gifts  inter 
vivos;  the  latter  indeed,  when  made  per- 
fect by  delivery  of  the  things  given,  are 
executed  contracts.  2  Kent's  Comm.  (3d 
ed.J  43S.  By  delivery  and  acceptance  the 
title  passes,  the  gift  becomes  perfect,  and 
is  irrevocable.  There  is,  therefore,  no 
good  reason  why  propertv  thus  acquired 
should  not  be  protected  as  fully  and  effec- 
tually as  property  acquired  by  purchase. 
And  so  we  think  that  a  gift  of  a  chose  in 
action,  provided  no  claims  of  creditors  in- 
terfere to  affect  its  validity,  ought  to 
stand  on  the  same  footing  ns  a  sale. 

The  eases  favorable  to  the  defence  do  not 
depend  on  the  question,  whether  an  as- 
signment must  be  in  writing,  but  on  the 
question,  whether  a  legal  transfer  is  not 
necessary  to  give  validity  to  a  donation 
of  a  chose  in  action.  The  donation  of  a 
note  of  hand  payable  to  bearer,  or  of  bank 
notes,  lottery  tickets  and  the  like,  where 
the  legal  title  passes  by  delivery,  is  good; 
for  by  the  form  of  the  contract  no  written 
assignment  is  necessary;  but  as  to  all 
other  choses  in  action,  negotiable  securi- 
ties excepted,  it  has  been  held  in  several 
cases,  that  they  are  not  subjects  of  dona- 
tion mortis  causa,  on  the  ground  un- 
doubtedl.v,  for  I  can  imagine  no  other, 
that  a  legal  assignment  is  necessary  to 
give  effect  to  such  donations;  and  the 
same  reason  would  apply  to  donations  in- 
ter vivos.  The  leading  case  on  this  point 
is  that  of  Miller  v.  Miller,  3  P.  Wms.  356,  in 
which  it  was  held,  that  the  gift  of  a  note, 
being  a  mere  chose  in  action,  could  not 
take  effect  as  a  donation  mortis  causa, 
because  no  property  therein  could  pass  by 
delivery,  and  an  action  thereon  must  be 
sued  in  the  name  of  the  executor.  But  in 
Snellgrove  v.  Baily,  3  Atk.  214,  Lord 
Hardwicke  decided,  that  the  gift  and  de- 
livery over  of  a  bond  was  good  as  a  dona- 
tion mortis  causa,  on  the  ground  that  an 
equitable  assignment  of  the  bond  was 
sufficient.  It  seems  to  be  very  difficult  to 
reconcile  these  two  cases.  The  distinction 
suggested  by  Lord  Hardwicke  in  the  case 
of  Ward  v.  Turner,  2  Ves.  Sen.  431,  io 
which  he  adheres  to  the  decision  in  Snell- 
grove  V.  Baily,  is  technical,  and,  to  m.y 
mind,  unsatisfactory;  and  certainly  has 
no  application  to  our  laws,  which  place 
bonds  and  other  securities  on  the  same 
tooting.  We  cannot,  therefore,  adopt  both 
decisions  without  manifest  inconsistency; 
and  we  think,  for  the  reasons  already 
stated,  that  the  decision  in  Snellgrove  v. 
Baily  is  supported  by  the  better  reasons, 
and  is  more  conformable  to  general  prin- 
ciples, and  the  modern  decisions  in  respect 
to  equitable  assignments.  We  are,  there- 
fore, of  opinion  that  the  gift  of  the  note 
of  hand  in  question  is  valid;  and  iu  com- 
ing to  this  conclusion,  we  concur  with  the 
decision  in  the  case  of  Wright  v.  Wright, 
1  Cowen,  598,  wherein  it  was  held,  that 
the  gift  and  delivery  over  of  a  promissory 
note,  mortis  causa,  is  valid  in  law,  al- 
though the  legal  title  did  not  pass  by  the 
assignment. 

It  is  not  necessary  to  decide  whether  the 
gift  of  the  mortgage  security  is  valid,  al- 
though it  is  reported  to  have  been  said  by 
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the  vice  chancellor,  in  tlie  case  of  Pu  ffleld 
V.  Elwes,  1  Sim.  &  Stu.  243,  that  a  mort- 
gagor was  not  corapellable  to  pay  the 
mortgage  debt  without  having  back  the 
mortgage  estate;  and  for  that  and  other 
reasons  he  decided,  that  a  mortgage  was 
not  a  subject  of  a  gift,  mortis  causa.  This 
decision,  however,  was  afterwards  over- 
ruled in  the  house  of  lords,  Duffield  v. 
Elwes,  1  Bligh's  New.  R.  497,  on  the 
ground,  that  the  gift  of  the  debt  operated 
as  an  equitable  assignment  of  the  mort- 
gage. But  as  we  think  it  clear,  that  the 
right  to  maintain  this  action  does  not 
depend  on  that  question,  we  give  no  opin- 
ion in  regard  to  it. 

Another  objection  is,  that  if  the  gift  was 
Talid  and  complete,  by  the  delivery  of  the 
note,  it  was  annulled  by  the  redelivery  to 
the  donor.  We  think  this  objection  also 
is  unfounded.  In  the  case  of  Bunn  v 
Markham,  7  Taunt.  ^30,  Gibbs,  C.  J.  lays 
it  down  as  a  well  settled  principle,  tliat  if 
after  a  donation  mortis  causa,  the  donor 
resumes  possession,  he  thereby  revokes 
and  annuls  the  donation.  This  is  the  law 
no  doubt.  Whether  there  may  not  be  an 
exception  to  this  rule,  when  the  donor 
takes  back  the  thing  given  at  the  request 
of  the  donee,  for  a  particular  purpose,  and 
agrees   to  act  as   his  agent  under  circum- 


stances negativingevery  presumption  that 
he  intended  to  revoke  his  gift,  is  a  question 
which  it  is  not  necessary  now  to  consider; 
for  the  principle  has  no  relation  to  a  dona- 
tion inter  vivos.  When  such  a  donation  la 
completed  by  delivery,  the  property  vests 
immediately  and  irrevocably  in  thedoiiee; 
and  the  donor  has  no  more  right  over  it 
than  any  other  person.  But  a  donation 
mortis  causa  doe.s  not  pass  a  title  imme- 
diately, but  is  only  to  take  effect  on  the 
death  of  the  donor,  who  in  the  mean  time 
has  the  power  of  revocation,  and  may  at 
any  time  resume  possession  and  annul  the 
gift. 

The  last  objection  to  the  maintenance  of 
this  action  by  Blanchard,  in  the  name  of 
the  administrator,  has  been  sufficiently 
answered  in  consideringthefirst objection. 
It  is  contended,  that  the  consent  of  the 
administrator  is  necessary.  But  if  an  eq- 
uitable assignment  issufHcient  tocomplete 
the  gift,  it  follows  that  the  administrator 
is  trustee,  and  cannot  set  up  his  legal 
right  in  order  to  defeat  the  trust.  This  is 
fully  established  by  the  case  nf  Duffield  v. 
Elwes,  1  Bligh's  New  R.  497;  Hurst  v. 
Beach,  5  Madd.  Ch.  R.  351 ;  and  Duffield  v. 
Hicks,  I  Dow  &  C,  1. 

Judgment  for  plaintiff  for  the  nse  of 
Blanchard. 


GEYMES  V.  HOKE. 
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(49  N.  Y.  17.) 

Court  of  Appeals  of  New  York.    Mar.  26,  1872. 
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Defendant's  testator.  80 
feeble,  made  an  absolute 
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livered  the  assignment  to 
Instructions  to  deliver  it 
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books. 

John  H.  Rej-nolds,  for  appellant.  Or- 
lando Meads,  for  respondent. 

PECKHAM.J.  On  the  19th  of  August, 
1867,  the  alleged  donor  being  the  owner  of 
one  hundred  and  twenty  shares  of  stock, 
included  in  one  certificate,  in  the  Bank  of 
Commerce  of  New  York  city,  made  an  ab- 
solute assignment  in  writing,  transferable 
on  the  books  of  the  bank  on  the  surrender 
of  the  certificate,  under  seal  and  witnessed, 
of  twenty  shares  thereof  to  this  plaintiff, 
his  favorite  granddaughter,  for  value  re- 
ceived, as  the  assignment  purports,  and 
appointed  her  his  attorney  irrevocable  to 
sell  and  transfer  the  same  to  her  use.  Aft- 
er this  paper  had  been  signed  "he  kept  it 
by  him  for  awhile"  (how  long  nowhere 
appears),  and  afterward  handed  it  to  his 
wife,  to  put  with  the  will  and  other  pa- 
pers in  atin  box  she  had.  When  hegaveto 
his  wife  the  paper  so  drawn,  he  said:  "I 
intend  this  for  Nelly.  If  I  die,  don't  give 
this  to  the  executors;  it  isn't  for  them, 
but  for  Nelly ;  give  it  to  her,  herself.  "  She 
asked,  "  Why  not  give  it  to  her  now?" 
"Well,'"  he  said,  "better  keep  It  for  the 
present ;  I  don't  know  how  much  longer  I 
may  last  or  what  may  happen,  or  wheth- 
er we  may  not  need  it.  "  This  is  the  state- 
ment as  given  by  the  widow  of  donor. 
It  was  admitted  that  at  the  time  of  exe- 
cuting said  instrument  the  donor  was 
from  seventy-eight  to  eighty  years  of  age, 
was  in  failing  liealth,  and  so  continued 
till  his  death,  January  23,  1868.  Upon 
these  facts  was  there  a  valid  gift  mortis 
<:ausa? 

Upon  the  question  as  to  what  consti- 
tutes such  a  gift,  the  authorities  are  in- 
finite, not  always  consistent.  But  at  this 
time  it  is  generally  agreed  that  to  consti- 
tute such  a  gift,  it  must  be  made  with  a 
view  to  the  donor's  death  from  present  ill- 
ness, or  from  external  and  apprehended 
peril.  It  is  not  necessary  that  the  donor 
should  be  in  extremis,  but  he  should  die  of 
that  ailment.  If  he  recover  from  the  ill- 
ness or  survive  the  peril  the  gift  thereby 
becomes  void;  and  until  death  it  is  sub- 
ject to  his  personal  revocation.  2  Kent 
Cora.  4^4,  and  cases  cited;  2  Kedf.  Wills, 
299  et  seq.;  1  Story  Eq.  Jur.,  §  606,  etc., 
notes  and  authorities. 

In  the  next  place  there  must  be  a  deliv- 
ery of  it  to  the  donee  or  to  some  person 
for  him,  and  the  gift  becomes  perfected  by 
the  death  of  the  donor. 

Three  things  are  necessary.  1.  It  must 
be  made  with  a  view  to  donor's  death.  2. 
The  donor  must  die  of  that  ailment  or 
peril.    3.  There  must  be  a  delivery.    The 


appellant  insists  that  the  gift  in  this  case 
fulfills  neither  requisition. 

Was  this  gift  made  with  a  view  to  the 
donor's  death?  It  is  so  found  by  the  referee 
as  a  question  of  fact.  What  tlie  witness 
intended  to  convey  by  the  terra  "failing 
health  "  is  not  clear;  but  intendments  are 
against  the  appellant  where  the  fact  is  left 
uncertain.  There  is  nothing  in  the  case 
inconsistent  with  the  idea  that  the  tes- 
tator, when  he  signed  this  assignment, 
was  confined  to  his  bed  and  so  continued 
till  his  death;  though  I  do  not  wish  to  be 
understood  as  saying  that  such  confine- 
ment was  necessary  to  validate  the  gift. 
It  seems  that  he  died,  as  the  referee  finds, 
from  this  failing  health,  in  five  months 
thereafter;  so  that  the  terms  as  used  in- 
dicated a  very  serious  ailment. 

True  he  did  not,  and  of  course  could 
not,  know  when  death  would  occur  when 
he  executed  this  assignment,  but  he  was 
in  apprehension  of  it.  His  ageand  his  "fail- 
ing" told  him  death  was  near,  but  when 
it  might  occur  he  had  no  clear  conviction. 
An  ailment  at  such  an  age  is  extremely  ad- 
monitory. 

From  these  facts,  can  this  court  say  as 
matter  of  law,  that  this  testator  was  not 
so  seriously  ill  when  he  executed  this  as- 
signment as  to  be  apprehensive  of  death; 
that  he  was  not  legally  acting  "in  view" 
of  death;  that  he  was  not  so  ill  as  to  be 
permitted  to  make  this  sort  of  gift?  True, 
the  donor  died  five  months  thereafter; 
but  we  are  referred  to  no  case  or  principle 
that  limits  tlie  time  within  which  the 
donor  must  die  to  make  such  a  gift  valid. 
The  only  rule  is  that  he  must  not  recover 
from  that  illness.  If  he  do,  the  gift  is 
avoided.  The  authorities  cited  bv  the  ap- 
pellant's counsel,  ol  Weston  v.  High t,  17 
Me.  287,  3d  Am.  Dec.  250,  and  Staniland  v. 
Wiliott,  3  McN.  &  G.  664,  are  both  in- 
stances of  recovery,  and  the  gifts  on  that 
ground  declared  void.  In  the  latter  the 
donor  and  his  committee  recovered  back 
the  stocks  given,  because  of  his  recovery. 
The  first  case  Is  improijerly  quoted  in  2 
Redf.  300,  note  11,  as  not  originally  au- 
thorizing the  gift. 

The  declaration  of  the  donor  that  his 
wife  should  keep  the  assignment  and  not 
hand  it  over  until  after  his  death,  as  he 
did  not  know  what  might  happen,  nor 
but  that  they  might  need  it,  was  simply  a 
statement  of  the  law  as  to  such  a  gift, 
whether  the  declaration  was  or  was  not 
made.  Clearly  ho  could  not  tell  whether 
he  should  die  or  recoverfrtjm  thatailment. 
If  he  did  recover  the  law  holds  the  gift 
void. 

The  transaction  as  to  such  a  gift  is,  the 
donor  says  I  am  ill,  and  fear  I  shall  die 
of  this  illness;  wherefore  I  wish  you  to 
take  these  things  and  hand  them  to  ray 
granddaughter  after  my  death;  butdonot 
hand  them  to  her  now,  as  I  may  recover 
and  need  them.  A  good  donatio  mortis 
causa  always  implies  all  this.  If  delivered 
absolutely  to  the  donee  in  person,  the  law 
holds  it  void  in  case  the  donor  recovers, 
and  he  may  then  reclaim  it.  Staniland  v. 
Wiliott,  supra. 

To  make  a  valid  gift  mortis  causa,  it  is 
not  necessary  that  there  should  be  any  ex- 
press qualification  in  the   transfer  or  the 
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delivery.  It  may  be  found  to  be  such  a 
Kitt  from  the  atteuding  circumstances, 
tliough  the  written  tranHler  and  the  deliv- 
ery may  be  absolute.     !See  the  last  case. 

i  think  this  donor  made  this  gift  "  with 
a  view  to  his  death,"  within  the  meaning 
of  the  rule  on  tliat  subject. 

2d.  This  also  settles  the  second  requisite, 
as  it  is  admitted  tliat  he  did  not  recovei-, 
but  died  of  this  "failing  health,"  as  it  is 
expre.ssed. 

3d.  Was  there  a  delivery?  The  assign- 
ment was  delivered  to  his  wife  for  the 
donee.  She  thus  became  the  agent  of  the 
donor.  So  far  as  the  mere  delivery  is  con- 
cerned this  is  sufficient.  Seethe  elementary 
writers  before  cited;  also  Drury  v.  Smith, 
1  P.  Wms.  404;  Sessions  v.  Moseley,  4 
Cush,  S7;  Coutant  v.  Schuyler,  1  Paige, 
316;  Borneman  v.  Sidlinger,  8  Shep.  ISj; 
Wells  v.  Tucker,  3  Binn.  3(56;  Hunter  v. 
Hunter,  19  Barb.  631.  Such  a  delivery  to 
be  given  to  the  grantee  after  the  grantor's 
death  is  good  as  to  a  deed  of  real  estate. 
Hathaway  v.  Payne,  34  N.  Y.  92. 

It  is  urged  that  this  gift  was  not  com- 
pleted ;  that  the  stock  was  not  transferred 
on  the  books  of  the  bank,  and  could  not 
be  until  the  certificate  held  by  the  donor 
was  surrendered,  and  that  equity  will  not 
aid  volunteers  to  perfect  an  imperfect  gift. 

Within  the  modern  authorities  this  gift 
was  valid,  notwithstanding  these  objec- 
tions. The  donor  by  this  assignment  and 
power,  parted  with  all  the  interest  in  the 
stock  assigned  as  between  him  and  tlie 
donee,  and  the  donee  became  the  e(iuitable 
owner  thereof  as  against  every  person  but 
a  bona  fide  purchaser  without  notice.  De- 
livery of  the  stock  certificate  without  a 
transfer  on  the  bank's  books  would  have 
made  no  more  than  an  equitabl3  title  as 
against  the  bank  (N.  Y.  &.  N.  H.  R.  Co.  v. 
Schuyler,  34  N.  Y.  80,  and  cases  cited), 
tliough  it  would  give  a  legal  title  as 
against  the  assignor  (McNeil  v.  Tenth 
Nat.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341, 
just  decided),  and  according  to  the  case  of 


Duffield  V.  Elwes,  1  Bligh  (N.  R.),  497,  .530, 
decided  in  tlie  house  of  lords.  The  repre- 
sentatives of  the  donor  were  trustees  for 
the  donee  by  operation  of  law  to  make 
the  gift  effectual.  See  also  to  the  same 
effect  Ex  parte  Pye,  18  Ves.  140;  Kekewich 
V.  Manning,  1  UeG.,M.  &  G.  176;  Richard- 
son v.  Richardson,  L.  R.3  Eq.Oas.086.  This 
trust,  like  this  species  of  gift,  is  peculiar. 
The  trust,  like  the  gift, is  revocable  during 
the  donor's  life,  and  is  perfected  and  irrev- 
ocable by  his  death. 

This  extended  the  law  as  laid  down  by 
Lord  Hardwicke,  in  Ward  v.  Turner,  2 
Ves.  Sr.  431.  442,  upon  this  subject,  and 
our  courts  have  gone  in  tliesamedirection 
with  Nuffield  v.  Elwes.  Where  notes  pay- 
able to  the  donor's  order  and  not  in- 
dorsed, and  other  things  of  similar  char- 
acter, have  been  given  mortis  causa, 
courts  compel  the  representatives  of  the 
donor  to  allow  the  donee  to  sue  in  their 
name,  though  the  legal  title  has  not 
passed.  See  last  case;  Grover  v.  Grover,  24 
Pick.  261,  35  Am.  Dec.  H19;  Chase  v.  Red- 
ding, 13  Gray,  418;  Bates  v.  Kempton,  7 
id.  382;  and  see  also  Westerlo  v.  I)e  Witt, 
36  N.  Y.  340,  93  Am.  Dec.  517;  Walsh  v. 
Sexton,  5,")  Barb.  251. 

The  equitable  title  to  this  stock  is  thus 
passed  by  the  assignment,  and  it  was  not 
necessary  to  hand  over  the  certificate.  A 
court  of  equit.v  will  compel  the  donor's 
representatives  to  produce  the  certificate, 
that  the  legal  title  to  the  stock  may  he 
perfected. 

As  there  is  great  danger  of  fraud  in  this 
sort  of  gift,  courts  cannot  be  too  cautious 
in  re(^uiring  clear  proof  of  the  transaction. 
This  has  been  the  rule  from  the  early  days 
of  the  civil  la w  (which  required  five  wit- 
nesses to  such  a  gift)  down  to  the  present 
time.  In  this  case  the  proof  of  the  assign- 
ment, etc.,  is  entirely  clear,  the  question 
being  as  to  its  effect.  The  judgment 
should  be  affirmed,  with  costs  to  be  paid 
out  of  the  estate. 

All  concur;  ALLEN,  J.,  not  voting. 
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HAGUE  et  al.  v.  PORTER. 

(3  Hill,  141.) 

Supreme  Court  of  New  York.    July,  1842. 

Action  by  Hague  and  RedBeld  against 
one  Porter  for  goods  sold  and  delivered. 
Judgment  for  defendant,  and  plaintiffs 
bring  error.    Affirmed. 

Defendant,  a  merchant  in  New  York, 
agreed  to  take  of  plaintiffs,  doing  busines-i 
in  Newark,  N.  J.,  two  dozen  lamps,  whicti 
were  paid  for  and  delivered.  At  the  same 
time  defendant  ordered  100  more  lamps  of 
the  same  kind,  to  be  made  and  delivered 
as  soon  as  practicable.  Subsequently  de- 
fendant suggested  an  alteration  to  be 
made  in  the  100 lamps  so  ordered,  and  they 
were  completed  as  directed,  and  sent  to 
defendant's  store.  Defendant  refused  to 
receive  the  lamps,  and  they  were  left  on 
the  sidewalk.  The  court  below  directed  a 
nonsuit,  on  the  ground  that  there  was  no 
proof  of  delivery. 

R.  N.  Morrison,  for  plaintiffs  in  error. 
G.  W.  Van  Voorhis,  for  defendant  in  error. 

COWEN,  J.  Here  was  no  actual  deliv- 
ery and  acceptance  by  the  defendant  be- 
low. The  contract  was  executory,  and 
he  refused  to  receive.  It  was  scarcely  a 
case  of  goods  bargained   and  sold.i    The 


'  Something  remained  to  be  done  to  the  lamps, 
at  the  time  they  were  ordered,  before  they  were 
ready  for  delivery;  and  hence  the  sale  was  in- 
complete. (See  Downer  v.  Thompson,  2  Hill, 
137.) 


count  should,  I  apprehend,  have  been  spe- 
cial, for  refusing  to  acce[)t.  All  the  cases 
on  this  point  were  considered  in  Atkinson 
V.  Bell,  (2  Man.  &  Ryl.  292,8  Barn.  &  Cress. 
277,  S.  C.,)  and  the  subject  entirely  ex- 
hausted: indeed  the  case  itself  is  directly 
against  the  plaintiff  in  error.  The  con- 
tract for  the  two  dozen  lamps  was  dis- 
tinct, and  the  delivery  of  these  bore  no 
relation  to  the  one  hundred  in  question. 
(Thompson  v.  Maceroni,  3  Barn.  &  Cress. 

1.) 

The  case  of  Downer  v.  Thompson,  (2 
Hill,  137,)  or  rather  the  dictum  cited  from 
that  case,  went  on  the  assumption  that 
there  had  been  a  delivery  to  and  accept- 
ance by  the  carrier  with  the  assent  of  the 
vendee.2  That  is  a  constructive  delivery 
to  the  vendee  himself,  and  sn  tisfies  a  count 
for  goods  sold  and  delivered,  the  same  as 
a  personal  delivery  to  and  acceptance  by 
him.  If  he  order  goods  to  be  sent  by  a 
carrier,  though  he  do  not  name  him,  and 
they  are  sent  accordingly,  that  is  a  deliv- 
ery. (Dutton  V.  Solomonson,  3  Bos.  & 
Pull.  5S2.)  Such  direction  may  certainly 
be  implied  from  the  course  of  trade;  but 
I  do  not  see  here  any  direction  so  to  send, 
either  express  or  implied.  The  practice 
between  Newark  and  New  York  is  not 
shown.  There  was  no  dispute  in  the  cases 
cited  that  the  goods  were  to  be  sent  by  a 
carrier,  nor  that  they  were  so  sent  pursu- 
ant to  order. 

Judgment  aflBrmed. 


'And  see  Grosvenor  &  Starr  ▼.  Phillips,   (2 
HiU,  147.) 
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HANSON  et  al.  v.  BUSSE. 

(45  111.  496.) 

Supreme  Court  of  Illinois.     Sept.  Term,  1867. 

Actlou  by  Ralph  Hanson  and  another 
af^ainst  Frederick  Busse.  From  a  judg- 
ment for  defendant,  plaintifls  appeal.  Af- 
firmed. 

Blndsett  &  Winston,  for  appellants. 
Thomas  Shirley,  for  appellee. 

LAWRENCE,  .J.  This  was  action, 
hroiight  by  Hanson  and  Barrett,  against 
Busse,  to  recover  the  price  of  one  hundred 
and  ten  barrels  of  apples,  sold  by  them 
to  Busse.  The  demand  was  resisted,  on 
the  ground  that  the  apples,  when  opened, 
proved  to  he  decayed  and  entirely  worth- 
less. The  jury  found  for  the  defendant 
and  the  plaintiffs  appealed. 

The  court  gave  for  the  defendant  a  se- 
ries of  instructions,  nearly  all  of  which 
«mbody  the  idea,  that  if  the  plaintiffs 
represented  the  apples  to  be  good,  and 
the  defendant  bought  them,  relying  upon 
such  representations,  and  they  were  bad 
and  unmerchantable,  and  the  defendant 
offered,  at  once,  to  return  them,  he  would 
not  be  liable  for  the  price. 

In  reference  to  the  sale  of  personal  prop- 
erty, which  is  open  to  the  inspection  and 
examination  of  the  purchaser,  this  would 
not  be  the  law.  In  such  cases  it  is  imma- 
terial how  far  the  purchaser  may  rely  up- 
on the  representations  of  the  vendor  as 
to  the  quality  of  the  goods,  it  there  was 
no  intention  on  the  part  of  the  vendor  to 
warrant,  and  if  he  used  no  language  fair- 
ly implying  such  an  intent.  The  different 
rule  of  the  civil  law  may  be  founded  on 
higher  morals,  and  the  modern  deci.sions, 
both  in  England  and  this  country,  seem 
to  be  tending  in  that  direction.  This  ten- 
dency is  shown  in  the  recognition  of  ex- 
ceptions to  the  rule.  But  the  rule  itself 
must  be  considered  firmly  settled  in  the 
common  law,  that  the  vendor  of  goods 
which  the  purchaser  has,  at  the  time  of 
purchase,  the  opportunity  of  examining,  is 
not  responsible  for  defects  of  quality,  in 
the  absence  of  fraud  and  warranty;  and 
although  no  particular  form  of  words  is 
requisite  to  constitute  a  warranty,  yet  a 
simple  commendation  of  the  goods,  or  a 
representation  that  they  are  of  a  certain 
quality  does  not  make  a  warranty,  unless 
the  language  of  the  vendor,  taken  in  con- 
nection with  the  circumstances  of  the  sale, 
fairly  implies  an  intention,  on  his  part,  to 
he  understood  as  warranting.  The  rule 
has  been  thus  laid  down  by  this  court  in 


several  cases.  Towell  v.  Gatewood,  2 
Scam.  22;  Adams  v.  Johnson,  15  111.  845, 
and  Kohl  v.  Lindley,  39  id.  195.  In  the 
last  case  the  rule  is  fully  considered. 

But,  although  these  instructions  would 
be  erroneous  if  applied  to  ordinary  sales 
of  personal  property  open  to  Inspection, 
yet  they  must  be  considered  in  reference 
to  their  application  to  this  particular 
case,  and,  tried  by  that  standard,  we  can- 
not say  they  misled  the  jury.  As  stated  by 
this  court  in  Kohl  v.  Lindley,  above  quot- 
ed, one  of  the  exceptions  to  the  general 
rule  is,  where  the  sale  is  made  by  sample, 
and  another,  where  the  purchaser  has  no 
opportunity  for  inspection.  The  bulk 
must  be  as  good  as  the  sample,  and,  if 
there  is  no  opportunity  for  examination, 
the  article  sold  must  be  what  the  vendor 
represents  it  to  be.  In  such  cases  the 
maxim  caveat  emptor  can  have  no  appli- 
cation. 

in  the  case  before  us  the  proof  shows 
that  the  110  barrels  were  piled  up  in  tiers 
at  a  railway  depot  in  Chicago.  The  pur- 
chaser went  with  the  clerk  of  the  plain- 
tiffs to  look  at  them.  They  opened  a 
couple  of  barrels  that  stood  on  the  floor. 
The  purchaser  waslamefrom rheumatism, 
and  requested  the  clerk  to  climb  up  and 
open  a  barrel  on  the  top  of  the  tiers.  He 
did  so,  and  showed  the  purchaser  some 
apples  which  were  in  good  condition, 
and  said  they  were  all  like  that.  The 
plaintiffs  had  told  the  defendant  the  ap- 
ples were  just  such  as  he  had  previously 
bought,  shipped  by  the  same  man,  and 
good  handpicked  fruit.  The  apples  in  the 
three  barrels  exhibited  as  samples  were 
unquestionably  merchantable,  or  the  de- 
fendant wonld  not  have  bought.  It 
would  be  unreasonable  to  require  that  he 
should  have  opened  every  one  of  the  110 
barrels.  He  had  the  right  to  rely  on  the 
samples  shown  to  him,  and  on  the  repre- 
sentations of  the  plaintiffs  that  the  apples 
were  good.  He  had  no  opportunity  for 
the  exercise  of  his  own  judgment,  and 
the  plaintiffs  must  have  known  that  he 
bought  relying  upon  their  representa- 
tions. The  case  falls  clearly  within  the 
exceptions  to  the  general  rule  above  men- 
tioned, and  there  is  no  ground  for  saying 
caveat  emptor.  The  verdict  was  just,  and 
the  instructions  as  applied  to  the  facts  of 
this  case  could  not  have  misled  the  jury. 

The  plaintiffs'  instructions  were  proper- 
ly refused,  because  inapplicable  to  the 
facts  of  this  case.  They  would  have 
tended  to  mislead  the  jury. 

The  judgment  must  be  aflirmed. 

•Tudgment  aflirmed. 


HAEDMAN  v.  BOOTH. 
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HARDMAN  et  al.  v.  BOOTH. 

(1  Hurl.  &  0.  803.) 

English  Court  of  Exchequer,  Hilary  Term,  26 
Vict.  Jan.  12,  1863. 

Trover  for  twenty-two  pieces  of  serge 
and  eishty-two  pieces  ol  woollen  linings 
of  the  plaintiffs. 

Pleas.  —  First:  Not  guilty.  Second: 
that  the  goods  are  not  the  plaintiffs'. — 
Issues  thereon. 

At  the  trial,  before  Martin,  B.,  at  the 
London  sittings  after  last  Trinity  term, 
the  following  facts  appeared. — The  plain- 
tiffs were  worsted  manufacturers  at  Raw- 
tonstall,  near  Manchester,  and  they  em- 
ployed Messrs.  Hughes  and  Keighley  as 
their  London  agents.  In  May,1862,  one  of 
the  plaintiffs  being  in  London, and  having 
heard  of  a  firm  oi  Gandell  &  Co.,  in  .Join- 
ers' Hall  Buildings,  Upper  Thames  street, 
called,  with  Keighley,  at  those  premises 
and  inquired  for  Messrs.  Gandell.  At  that 
time  the  firm,  which  had  been  established 
eighty  or  ninety  years,  and  was  well 
known,  consisted  only  of  ThomasGandell, 
who  was  old  and  in  bad  health;  and  his 
son,  who  was  his  clerk,  managed  the  bus- 
iness. Thefirm  of  (Jandell  &  Co.  was  only 
known  to  the  plaintiff  and  Keighley  by 
reputation,  and,  on  their  inquiring  for 
Messrs.  Gandell.  one  of  the  workmen  di- 
rected them  to  the  counting  house,  where 
they  found  Edward  Gandell.  Keiphley 
said,  "1  believe  you  are  a  buyer  of  the 
class  of  goods  Mr.  Hardman  is  making," 
and  introduced  the  plaintiff  to  him.  After 
some  conversation,  and  when  they  were 
about  to  leave,  Edward  Gandell  said, 
"  We  are  government  packers,  but  weha  ve 
a  shipping  connection  that  we  sometimes 
buy  for,  and  I  have  no  doubt  we  shall  be 
able  to  do  a  little  business  together."  On 
leaving,  the  plaintiff  began  to  copy  the 
name  from  the  door-post,  when  Edward 
Gandell  handed  him  a  printed  card,  hav- 
ing on  it:  "Thomas  Gandell  &  Co.,  Pack- 
ers, Joiners'  Hall  Buildings,  79  Upper 
Thames  Street. "  Keighley  had  two  sub- 
sequent interviews  with  Edward  Gandell, 
•  at  the  first  of  which  he  introduced  him  to 
one  Todd.  The  goods  in  question  were 
ordered  by  Edward  Gandell,  and  sent  at 
two  different  times  in  July.  The  first  lot 
was  sent  to  Joiners'  Hall  Buildings,  and 
a  receipt  for  it  was  given  by  one  of  Gan- 
dell &  Co.'s  men  ;  the  other  lot  was  taken 
away  in  a  cart  of  Gandell  &  Co.,  v\hich 
Edward  Gandell  had  offered  to  send  for  it. 
The  plaintiff  drew  a  bill  of  exchange  for 
the  first  lot  of  goods  on  "Messrs.  Thomas 
Gandell  &  Co.";  but,  at  the  request  of  Ed- 
ward Gandell,  the  name  was  altered  to 
"Edward."  The  invoice  for  both  lots  was 
headed: — "Mesrs.  Edward  Gandell  &  Co., 
Joiners'  Hall  Buildings,  Upper  Thames 
Street,  Lonoon.  Bought  of  Hardman, 
Brothers,  per  William  Hughes  &  Co." 
Edward  Gandell  carried  on  business  in 
partnership  with  Todd,  whom  he  intro- 
duced to  Keighley,  and  who  had  an  office 
in  Size  Lane.  Neither  the  plaintiff  nor 
Keighley  knew  of  the  firm  of  Gandell  & 
Todd.  The  goods  were  pledged  by  Ed- 
ward Gandell  to  the  defendant,  who  was 


an  auctioneer,  with  a  power  of  sale,  as  a 
security  for  £300  bona  fide  advanced  by 
the  defendant  to  Gandell  &  Todd.  Short- 
ly afterwards  Gandell  &  Todd  became 
bankrupt;  and  the  defendant,  in  pursu- 
ance of  the  power,  sold  the  goods  by  auc- 
tion for  £344,  and  retained  £300,  and  paid 
over  £44  to  the  assignees. 

It  was  submitted,  on  behalf  of  the  de- 
fendant, that  the  action  was  not  main- 
tainable, inasmuch  as  there  was  a  sale  of 
the  goods  to  Edward  Gandell.  The 
learned  judge  non-suited  the  plaintiffs, 
reserving  leave  to  move  to  enter  the  ver- 
dict for  them  for  £344. 

Balluntine,  Serjt.,  in  last  Michaelmas 
term,  obtained  a  rule  nisi  accordingly,  on 
the  ground  that  no  property  passed  to 
Edward  Gandell  in  consequence  of  his 
fraud,  and  therefore  the  defendant  was 
liable  for  the  value  ot  the  goods.  Hawk- 
ins now  shewed  cause.  Giffard  and  Po- 
land, in  support  of  the  rule. 

POLLOCK,  C.  B.— 1  am  of  opinion  that 
the  rule  should  be  absolute.  The  first 
question  is  whether  there  was  a  contract. 
It  is  difiicult  to  lay  down  any  general  rule 
by  which,  at  all  times  and  under  all  cir- 
cumstances, it  may  be  determined  wheth- 
er or  no  there  is  a  contract  voidable  at 
the  option  of  the  party  defrauded,  but  in 
this  case  I  think  it  clear  that  there  was 
no  contract.  Mr.  Hawkins  contended 
that  there  was  a  contract  personally  with 
Edward  Gandell,  the  individual  with 
whom  the  conversations  took  place.  It 
is  true  that  the  words  were  uttered  by 
and  to  him,  but  the  plaintiffs  supposed 
that  they  were  dealing  with  Gandell  & 
Co.,  the  packers,  to  whom  they  sent  the 
goods;  the  fact  being  that  Edward  Gan- 
dell was  not  a  member  of  that  firm  and 
had  no  authority  to  act  as  their  agent. 
Therefore  at  no  period  of  time  were  there 
two  consenting  minds  to  the  same  agree- 
ment. Then,  what  is  the  consequence? 
A  person  having  no  authority  whatever 
over  the  goods  sends  them  to  the  defend- 
ant, an  auctioneer,  who,  supposing  the 
goods  belong  to  that  person,  bona  fide 
advances  money  upon  them,  taking  a 
power  of  sale;  but  that  did  not  authorize 
him  to  sell  another  person's  goods  and 
retain   the  proceeds   to  reimburse  himself. 

I  think  that  he  is  liable  to  the  extent  of 
the  money  realized  by  the  sale,  and  that 
the  rule  should  be  absolute  to  enter  the 
verdict  for  that  amount. 

MARTIN,  B.— I  am  also  of  opinion  that 
there  was  no  contract.  I  cannot  doubt 
that  the  plaintiffs  believed  that  they  were 
dealing  with  Gandell  &  Co.,  the  packers. 
The  cases  cited  are  quite  correct;  and  if 
Gandell  &  Co.  had  obtained  the  goods  by 
means  of  fraud,  the  plaintiffs  might  have 
been  precluded  from  recovering.  But  the 
case  is  very  different.  The  goods  were  ob- 
taiued  by  the  fraud  of  Edward  Gandell, 
who  pretended  that  he  was  a  member  of 
the  firm  of  Gandell  &  Co.,  and  led  the 
plaintiffs  to  believe  that  they  were  dealing 
with  Gandell  &  Co.  The  only  doubt  I 
have  had  was  whether  there  ought  not  to 
be  a  new  trial,  In  order  that  the  question 
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Tniglit  be  submitted  to  a  jury;  but  I  do 
not  think  it  right  to  send  down  the  case 
for  a  new  trial,  for  it  is  clear  that  tlie 
plaintiffs  believed  that  tliey  were  dealing 
with  Gandell  &  Co.,  and  therefore  there 
was  no  contract. 

CHANNELL,  B.— I  am  also  of  opinion 
that  there  ought  not  to  be  a  new  trial, 
but  that  the  rule  ought  to  be  absolute  to 
enter  the  verdict  for  the  plaintiffs.  I  do 
not  think  that  the  defendant  was  in  the 
position  of  a  mere  couduit-pipe,  as  a  car- 
man would  have  been;  but  that  he  is  re- 
sponsible tor  the  conversion  of  the  goods, 
and  the  plaintiffs  are  entitled  to  recover 
provided  the  goods  belong  to  them. 
There  is  no  doubt  they  were  originally  the 
plaintiffs'  goods,  and  they  must  still  be 
theirs  unless  there  has  been  u  contract  of 
sale  to  divest  the  property.  It  is  not  sug- 
gested that  there  was  a  sale  to  Oandell  & 
<'().;  and  1  do  not  think  there  was  a  sale 
to  Gandell  &  Todd,  or  either  of  them,  so 
as  to  render  a  repudiation  of  the  contract 
by  the  plaintiffs  necessary, for  it  is  evident 
that  the  plaintiffs  believed  that  they  were 
dealing  with  Gandell  &  Co.,  and  never 
meant  to  contract  with   Gandell   &  Todd. 


WILDE,  B. — I  am  of  the  same  opinion. 
The  defendant  made  advances  to  Gandell 
&  Todd  upon  the  security  of  the  goods, 
and  under  a  power  of  sale  he  sold  them 
to  recoup  himself.  The  defendant  now 
sets  up  a  contract,  voidable  he  admits,  be- 
tween the  plaintiffs  and  Edward  Gandell; 
and  if  there  had  been  such  a  contract,  and 
the  defendant  had  sold  the  goods  before 
the  plaintiffs  repudiated  it,  no  doubt  the 
defendant  would  have  had  a  good  defense. 
The  real  question  therefore  is,  whether 
there  has  been  such  a  dealing  as  amounts 
to  a  sale.  It  is  clear  that  there  was  no 
sale  to  Gandell  &  Co.,  because  they  never 
authorized  Edward  Gandell  to  purchase 
for  them  ;  and  it  is  equally  clear  that  there 
was  no  sale  to  Edward  Gandell,  because 
the  plaintiffs  never  intended  to  deal  with 
him  personally.  The  fact  of  his  name  be- 
ing Gandell  cannot  affect  the  question, 
inasmuch  as  the  dealing  was  not  with  him 
personally,  but  under  the  belief  that  he 
represented  the  firm  of  Gandell  &  Co.  The 
result  is  that  there  was  no  contract,  and 
the  evidence  is  too  strong  to  render  it 
worth  while  to  submit  the  case  again 
to  a  jury. 

Rule  absolute. 
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HARKNESS  v.  RUSSELL  &  CO. 

(7  Sup.  Ct.  Rep.  51,  118  U.  S.  663.) 

Supreme  Court  of  the  tlnited  States.    Nov.  8, 
1886. 

Appeal  from  the  supreme  court  of  tlie 
territory  of  Utah. 

The  facts  fully  appear  in  the  following 
statement  by  Mr.  Jiistit-e  BRADLEY: 

This  was  an  appeal  from  the  supreme 
court  of  Utah.  The  action  was  brought 
in  the  district  court  for  Weber  county,  to 
recover  the  value  of  two  steam-engines 
and  boilers,  and  a  portable  saw-mill  con- 
nected with  each  engine.  A  jury  being 
waived,  the  court  found  tlie  facts,  and 
rendered  juilgment  for  the  plaintiff,  Rus- 
sell &  Co.  The  plaintiff  is  an  Ohio  corpo- 
ration, and  by  its  agent  in  Jitaho,  on  the 
second  of  October,  1882,  agreed  with  a 
partnership  tirm  by  the  name  of  Phelan 
&  Ferguson,  residents  of  Idaho,  to  sell  to 
tbera  the  said  engines,  boilers,  and  saw- 
mills for  the  price  of  f4,98S,  nearly  all  of 
which  was  secured  by  certain  proniissory 
notns,  wliich  severally  cuntained  the 
terms  of  the  agreement  between  the  par- 
ties. One  of  the  notes  (the  f>ther8  being 
in  the  same  form)  was  as  follows,  to-wit: 
"Salt  Lake  City,  October  2,  1S,S2.  On  or 
before  the  tirst  day  of  May,  1HS8.  for  value 
received  in  one  si.-iteen-horse  pdrtalile  en- 
gine, No.  1,0"J6,  and  one  portable  saw-mill, 
No.  128,  all  complete,  bought  of  L.  B.iMat- 
tison,  agent  of  Russell  &  Co.,  we,  or  either 
of  us,  promise  to  pay  to  the  order  of 
Russell  &  Co.,  Massillon,  Ohio,  .153(10,  pay- 
able at  Wells,  Fargo  &  Co.'s  banlf.  Salt 
Lake  City.  Utah  Territory,  with  ten  per 
cent,  interest  per  annum  from  October  1, 
1882,  until  paid,  and  reasonable  attor- 
ney's fees,  or  any  costs  that  maj'  he  paid 
or  incurred  in  any  action  or  proceeding  in- 
stituted for  the  collection  of  this  note  or 
enforcement  of  this  covenant.  The  ex- 
press condition  of  this  transaction  is  puch 
that  the  title,  ownership,  or  possession 
of  said  engine  and  saw-mill  does  not  pass 
from  the  said  Rus.siell  &  Co.  until  this  note 
and  interest  shall  have  been  paid  in  full, 
and  the  said  Russell  &  Co.  or  his  agent 
has  full  power  to  declare  this  note  due, 
and  take  possession  of  said  engine  and 
saw-mill  when  they  may  deem  tliemnelves 
insecure  even  before  the  maturity  of  this 
note;  and  it  is  further  agreed  by  the  mak- 
ers hereof  that  if  said  note  is  not  paid  at 
maturity,  that  the  interest  shall  be  two 
per  cent,  per  month  from  maturity  here- 
of till  paid,  both  before  and  after  judg- 
ment, if  any  should  be  rendered.  In  case 
said  saw-mill  and  engine  shall  be  taken 
back,  Russell  &  Co.  may  sell  the  same  at 
public  or  private  sale  without  notice,  or 
they  may,  without  sale,  indorse  the  true 
value  of  the  property  on  this  note,  and 
we  agree  to  pay  on  the  note  any  balance 
due  thereon,  after  such  indorsement,  as 
damages  and  rental  for  said  machinery. 
As  to  this  debt  we  waive  the  right  to  ex- 
empt, or  claim  as  exempt,  any  property, 
real  or  personal,  we  now  own,  or  may 
hereafter  acquire,  by  virtue  of  any  home- 
stead or  exemption  law,  state  or  federal, 
now  in  force,  or  that  hereafter  may  be  en- 


acted. P.  O.,  Oxford,  Oneida  County, 
Idaho  territory.  fSno.  Pbelan  &  Fer- 
gu.son. "  Some  of  the  notes  were  given  for 
the  price  of  one  of  the  engines  with  its  ac- 
companying boiler  and  mill,  and  the 
others  for  the  price  of  the  other.  Some  of 
the  notes  were  paid  ;  and  the  present  suit 
was  brought  on  those  that  were  not  paid. 
The  property  was  delivered  to  Phelan  & 
Ferguson  on  the  execution  of  the  notes, 
and  subsequently  they  sold  it  to  the  de- 
fendant Uarkness,  in  part  payment  of  a 
debt  due  from  them  to  him  and  one  Langs- 
dorf.  The  defendant,  at  the  time  of  the 
sale  to  him,  knew  that  the  purchase  [)rice 
of  the  property  had  not  been  paid  to  the 
plaintiff,  and  that  the  plaintiff  claimed 
title  thereto  until  sucli  payment  was  made. 
The  unpaid  notes  given  for  each  engine 
and  mill  exceeded  in  amount  the  value  of 
such  engine  and  mill  when  the  action  was 
commenced. 

The  territory  of  Idaho  has  a  law  relat- 
ing to  chattel  mortgages,  [act  of  Janu- 
ary 12,  1875,]  requiring  that  every  such 
mortgage  shall  set  out  certain  particulars 
as  to  parties,  time,  amotint,  etc.,  with  an 
affidavit  attached  that  it  is  bona  fide, 
and  made  without  any  design  to  defraud 
and  delay  creditors;  and  requiring  the 
mortgage  and  affidavit  to  be  recorded  in 
the  county  where  the  mortgagor  lives, 
and  in  that  where  the  property  is  located  ; 
and  it  is  declared  that  no  chattel  raort 
gage  shall  be  valid  (except  as  between  the 
parties  thereto)  without  compliance  with 
these  requisites,  unless  the  mortgagee 
shall  have  actual  possession  of  the  prop- 
erty mortgaged.  In  the  present  case  no 
affidavit  was  attached  to  the  notes,  nor 
were  they  recorded. 

The  court  found  that  It  was  the  inten- 
tion of  Phelan  &  Ferguson  and  of  Russell 
&  Co.  that  the  title  to  the  said  property 
should  not  pass  from  Russell  &  Co.  until 
all  the  notes  were  paid.  Upon  these  facts 
the  court  found,  as  conclusions  of  law, 
that  the  transaction  between  Phelan  & 
Ferguson  and  Russell  &  Co.  was  a  condi- 
tional or  executory  sale,  and  not  an  abso- 
lute sale  with  a  lien  reserved,  and  that 
the  title  did  not  pass  to  Phelan  &  Fergu- 
son, or  from  them  to  the  defendant,  and 
gave  judgment  for  the  plaintiff.  The  su- 
preme court  of  the  territory  affirmed  this 
judgment.  [7  Pac.  Rep.  865]  This  ap- 
peal was  taken  from  that  judgment. 

Parley  L.  Williams,  (James  N.  Kimball 
and  Abbot  R.  Heywood,  on  the  brief,)  for 
appellant.  Charles  W.  Bennett,  for  ap- 
pellee. 

Mr.  Justice  BRADLEY,  after  stating  the 
facts  as  above  reported,  delivered  the 
opinion  of  the  court. 

The  first  question  to  be  considered  is 
whether  the  transaction  in  question  was 
a  conditional  sale  or  a  mortgage;  that  is, 
whether  it  was  a  mere  agreement  to  sell 
upon  a  condition  to  be  performed,  or  an 
absolute  sale,  with  a  reservation  of  a  lien 
or  mortgage  to  secure  the  purchase 
money.  If  it  was  the  latter,  it  is  conceded 
that  the  lieu  or  mortgage  was  void  as 
against  third  persons,  because  not  verified 
by  affidavit,  and  not  recorded  as  required 
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by  the  law  ot  Idaho.  But,  so  far  as 
words  and  the  express  intent  of  the  par- 
ties can  go,  it  is  perfectly  evident  that  it 
was  not  an  absolute  sale,  but  only  an 
flgreenient  to  sell  upon  condition  that  the 
purcnasers  should  pay  their  notes  at  ma- 
turity. The  language  is:  "The  expre.ss 
condition  of  this  transaction  is  such  that 
the  title  »  *  *  does  not  pass  •  *  * 
until  this  noteaiid  interest  shall  havebeen 
paid  in  full."  If  the  vendees  should  (ail  in 
this,  or  if  the  vendor?  should  deem  them- 
selves insecure  before  the  maturity  of  the 
notes,  the  latter  were  authorized  to  repos- 
sess themselves  of  che  machinery,  and 
credit  the  then  value  of  it,  or  the  ijroceeds 
of  it  if  they  should  sell  it.  upon  the  unpaid 
notes.  It  this  did  not  pay  the  notes,  the 
balance  was  still  to  be  paid  by  the  makers 
by  way  of  "  damages  and  rental  for  said 
machinery."  This  stipulation  was  strict- 
ly in  accordance  with  the  rule  of  damages 
in  such  cases.  Upon  an  agreement  to  sell, 
if  the  purchaser  fails  to  execnte  his  con- 
tract, the  true  measure  of  damages  for  its 
breach  is  the  difference  between  the  price 
of  the  goods  agreed  on  and  their  value  at 
the  time  of  the  breach  or  trial,  which  may 
fairly  be  stipulated  to  be  the  price  they 
bring  on  a  resale.  It  cannot  be  said, 
therefore,  that  the  stipulations  of  the  con- 
tract were  inconsistent  with  or  repugnant 
to  what  the  parties  declared  their  inten- 
tion to  be,  namely,  to  make  an  executory 
and  conditional  contract  of  sale.  Such 
contracts  ai'e  well  known  in  the  law  and 
often  recognized  ;  and,  when  free  from  any 
fraudulent  intent,  are  not  repugnant  to 
any  principle  of  justice  or  equity,  even 
though  possession  of  the  property  be 
given  to  the  proposed  purchaser.  Therule 
is  formulated  in  the  text-booka  and  in 
many  adjudged  cases. 

In  Lord  Blackburn's  Treatise  on  the 
Contract  of  Sale,  published  40  years  ago, 
two  rules  are  laid  down  as  established. 
(1)  That  where,  by  the  agreement,  the 
vendor  is  to  do  anything  to  the  goods  be- 
fore delivery, it  is  a  condition  precedent  to 
the  vesting  of  the  property;  (2)  that 
where  anything  remains  to  he  done  to  the 
goods  for  ascertaining  the  price,  such  as 
weighing,  testing,  etc.,  this  is  a  condition 
precedent  to  the  transfer  of  the  i)roperty. 
Blackb.  Sales,  l.'i'J.  And  it  is  subsequently 
added  that  "the  parties  may  indicate  an 
intention,  by  their  agreement,  to  make 
any  condition  precedent  to  the  vesting  of 
the  property;  and,  if  they  do  so.  their  in- 
tention isfulHUed."     Blackb.  Sales,  K!7. 

Mr.  Benjamin, in  his  Treatise  on  Sales  of 
Personal  Property,  adds  to  the  two  for- 
mulated rules  of  Lord  Blackburn  a  third 
rule,  which  is  supported  by  many  authori- 
ties, to-wit:  (.3)  "Where  the  buyer  is  by 
the  contract  bound  to  do  anything  as  a 
condition,  either  precedent  or  concurrent, 
on  which  the  passing  of  the  property  de- 
pends, the  property  will  not  i)ass  until  the 
condition  be  fulfilled,  even  though  the 
goods  may  have  been  actually  delivered 
into  the  possession  of  thebuver. "  Benj. 
Sales,  (2d  Ed.)  236;  Id.  (3d 'Ed.)  §  Hi'O. 
The  author  cites  for  this  proposition 
Bishop  V.  Stillito,  2  Barn.  &  Aid.  .329,  note 
a;  Brandt  v.  Bowlhy,t'  Barn.&  Adol.  932; 
Barrow    v.  Coles,  (Lord    EUenborough,)  3 


Camp.  92;  Swain  v.  Shepherd,  (Baron 
Parke,)  1  Moody  &  R.  223;  Mires  v.  Sole- 
bay,  2  Mod.  243. 

In  the  last  case,  decided  in  the  time  of 
Charles  II.,  one  Alston  took  sheep  to  pas- 
ture for  a  certain  time,  with  an  agreement 
that  if,  at  the  end  of  that  time,  he  shfiuld 
pay  the  owner  a  certain  sum,  he  should 
have  the  sheep.  Before  the  time  expired 
the  owner  sold  them  to  another  person; 
and  it  was  held  that  the  sale  was  valid, 
and  that  the  agreement  to  sell  the  sheep 
to  Alston,  it  he  would  pay  for  them  at  a 
certain  day,  did  not  amount  to  a  sale, but 
only  to  an  agreement.  The  other  cases 
were  instances  of  sales  of  goods  to  be  paid 
for  in  casu  or  securities  on  delivery.  It 
was  held  thac  the  sales  were  conditional 
only,  and  that  the  vendors  were  entitled 
to  retake  the  goods,  even  after  delivery, 
if  the  condition  was  not  performed;  the 
delivery  being  considered  as  conditional. 
This  often  happens  in  cases  of  sales  by 
auction,  when  certain  terras  ot  payment 
are  prescribed,  with  a  condition  that,  if 
they  are  not  complied  with,  the  goods 
may  be  resold  for  account  of  the  buyer, 
who  is  to  account  for  any  deficiency  be- 
tween the  second  sale  and  the  first.  Such 
was  the  case  of  Lamond  v.  Duvall,  9  Q.  B. 
1030;  and  many  more  cases  could  be  cited. 

In  Ex  parte  Oawcour,  L.  R.  9  Ch.  Div. 
419, certain  furniture  dealers  let  Robertson 
have  a  lot  of  furniture  upon  his  paying 
£10,  in  cash  and  signing  an  agreement  to 
pay  £5  per  month  (fur  which  notes  were 
given)  until  the  wliole  price  of  the  furni- 
ture should  be  paid  ;  and  when  all  the  in- 
stallments were  paiil,  and  not  before,  the 
furniture  was  to  be  the  property  of  Rob- 
ertson;  but,  if  he  failed  to  pay  any  of  the 
installments,  the  owners  were  authorized 
to  take  possession  of  the  property,  and  all 
prior  payments  actually  made  were  to  be 
forfeited.  The  court  of  appeals  held  that 
the  property  did  not  pass  bj'  this  agree- 
ment, and  could  not  be  taken  as  Robert- 
son's property  by  his  trustee  under  a  liq- 
uidation proceeding.  The  same  conclu- 
sion was  reached  in  the  subsequenl  case 
ot  Crawcour  v.  Salter,  L.  R.  IS  Ch.  Div.  SO. 

In  these  cases,  it  is  true,  support  ot  the 
transaction  was  sought  from  a  custom 
which  prevails  in  the  places  where  the 
transactions  took  place,  of  hotel-keepers 
holding  their  furniture  on  hire.  But  they 
show  that  the  in  tent  of  the  parties  will  be 
recognized  and  sanctioned  where  it  is  not 
contrary  to  the  policy  of  the  law.  This 
policy,  in  England,  is  declared  by  statute. 
It  has  long  been  a  provision  of  the  Eng- 
lish 'jankrupt  laws,  beginning  with  21 
.fames  I.  c.  19,  that  if  any  person  becom- 
ing bankrupt  has  in  his  possession,  order, 
or  diBposition,  by  consent  of  the  owner, 
any  goods  or  chattels  of  which  he  is  the 
reputed  owner,  or  takes  upon  himself  the 
sale,  alteration,  or  disposition  thereof  as 
owner,  such  goods  are  to  be  sold  for  the 
benetit  of  his  creditors.  This  law  has  had 
the  effect  of  preventing  or  defeating  condi- 
tional saies  accompanied  by  voluntary 
delivery  of  possession,  except  in  cases  like 
those  before  referred  to;  so  that  ver^'  few 
decisions  are  to  be  found  in  the  English 
books  directly  in  point  on  tne  question 
under  consideration.     The  following  case 
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presents  a  fair  illustration  of  the  English 
law  as  bnsed  upon  the  statutes  of  bank- 
ruptcy. In  Horn  v.  Baker,  9  East,  215,  the 
owner  of  a  term  in  a  distillery,  and  of  the 
apparatus  and  utensils  eiuployed  therein, 
demised  the  8nme  to  J.  &  S.  in  considera- 
tion of  an  annuity  to  be  paid  to  the  owner 
and  his  wife  during  their  several  lives,  and 
upon  their  death  the  lessees  to  have  the 
liberty  of  purchasing  the  residue  of  the 
term,  and  the  apparatus  and  utensils, 
with  a  proviso  for  re-entry  if  the  annuity 
should  at  any  time  be  two  months  in  ar- 
rear.  The  annuity  having  becoms  in 
arrear  for  that  period,  instead  of  making 
entry  for  condition  broken,  the  wife  and 
administrator  of  the  owner  brought  suit 
to  recover  the  arrears,  which  was  stopped 
by  the  bankruptcy  of  J.  &  S.  The  ques- 
tion then  arose  whether  the  utensils 
passed  to  the  assignees  of  J.  &  S.  under 
the  bankrupt  act,  as  being  in  their  posses- 
sion, order,  and  disposition  as  reputed 
owners;  and  the  court  held  that  they 
did  ;  but  that,  if  there  had  been  a  nsage 
in  the  trade  of  letting  utensils  with  a  dis- 
tillery, the  case  would  have  admitted  a 
different  consideration,  since  such  a  cus- 
tom might  haverebutted  the  presumption 
of  ownership  arising  from  the  possession 
and  apparent  order  and  disposition  of  the 
goods.  Thiscase  was  foUowedin  Holroyd 
V.  Gwjnne,  2  Taunt.  17(5. 

This  presumption  of  property  in  a  bank- 
rupt arising  from  his  possession  and  re- 
puted ownership  became  so  deeply  imbed- 
ded in  the  English  law  that  in  process  of 
time  many  persons  in  the  profession,  not 
adverting  to  its  origin  in  the  statute  of 
bankruptcy,  were  led  to  regard  it  as  a  doc- 
trine of  the  common  law;  and  hence  in 
some  states  in  this  country,  where  no  such 
statute  exists,  the  principles  of  the  statute 
have  been  followed,  and  conditional  sales 
of  the  kind  now  under  consideration  have 
been  condemned  either  as  being  fraudulent 
and  void  as  against  creditors,  or  as 
amountinsr,  in  effect,  to  absolute  sales 
with  a  reserved  lien  or  mortgage  to  secure 
the  payrijent  of  tlie  purchase  money.  This 
view  is  based  on  the  notion  that  such  sales 
are  not  allowed  by  law,  and  that  the  in- 
tent of  the  ijarties,  however  honestly 
formed,  cannot  legp.lly  be  carried  out. 
The  insufficiency  of  this  argument  is  dem- 
onstrated by  the  fact  that  conditionwl 
sales  are  admissible  in  several  acknowl- 
edged cases,  and  therefore  there  cannot  bo 
any  rule  of  law  against  them  as  such. 
They  may  sometimes  be  used  as  a  cover 
for  fraud;  and,  when  this  is  charged,  all 
the  circumstances  of  the  case,  this  includ- 
ed, will  be  open  for  the  consideration  of  a 
jury.  Where  no  fraud  is  intended,  but 
the  honest  purpose  of  tlie  parties  is  that 
the  vendee  shallnot  have  the  ownership 
of  the  goods  until  he  has  paid  for  them, 
there  is  no  general  principle  of  law  to 
prevent  their  puri)Ose  from    having  effect. 

In  this  country,  in  states  where  no  such 
statute  as  the  English  act  referred  to  is  in 
force,  many  decisions  have  been  rendered 
sustaining  conditional  sales  accompanied 
by  delivery  of  possession,  both  as  between 
the  parties  themselves  and  as  to  third 
persons. 

In  Hussey  v.  Thornton,  4  Mass.  404,  (de- 


cided in  1808,)  where  goods  were  delivered 
on  board  of  a  vessel  for  the  vendee  upon 
an  agreement  for  a  sale,  subject  to  the 
condition  that  the  goods  should  remain 
the  property  of  the  vendors  until  they  re- 
ceived security  for  payment,  it  was  held 
((^hief  .Itistice  Parsons  delivering  the 
opinion)  that  the  property  did  not  pass, 
and  that  the  goods  could  not  be  attached 
by  the  creditors  of  the  vendee. 

This  case  was  folio  wed  in  1822  by  that  of 
Marston  v.  Baldwin,  17  Mass.  60fi,  which 
was  replevin,  against  a  sheriff  for  taking 
goods  which  the  plaintiff  had  agreed  to 
sell  to  one  Holt,  the  defendant  in  the  at- 
tachment; but  by  the  agreement  tbeprop- 
erty  was  not  to  vest  in  Holt  until  he 
sbould'pay  flOO,  (part  of  the  price,)  which 
condition  was  not  performed,  though  the 
goods  were  delivered.  Holt  had  paid  $75, 
which  the  plaintiff  did  not  tender  back. 
The  court  held  that  it  was  sufficient  for 
the  plaintiff  to  be  ready  to  repay  the 
money  when  he  should  be  requested,  and 
a  verdict  for  the  plaintiff  was  sustained. 

In  Barrett  v.  Pritchard,  2  Pick.  512,  the 
court  said:  "It  Is  impossible  to  raise  a 
doubt  as  to  the  intention  of  the  parties  in 
this  case,  for  it  is  expressly  stipulated 
that  'the  wool,  before  manufactured, 
after  being  manufactured,  or  in  any  stage 
of  manufacturing,  shall  be  the  property 
of  the  plaintiff  until  the  price  be  paid." 
It  is  difficult  to  imagine  any  good  reason 
why  this  agreement  should  not  bind  the 
parties.  «  »  *  The  case  from  Taunton 
(Holroyd  v.G Wynne,)  was  a  case  of  a  con- 
ditional sale;  but  the  condition  was  void 
as  against  the  policy  of  the  statute  21  Jac. 
1,  c.  19,  §  11.  It  would  not  have  changed 
the  decision  in  that  case  if  there  had  betn 
no  sale;  for,  by  that  statute,  if  the  true 
owner  of  goods  and  chattels  suffers  an- 
other to  exercise  such  control  and  man- 
agement over  thoni  as  to  give  him  the  ap- 
pearance of  being  the  real  owner,  and  he 
becomes  bankrupt,  the  goods  and  chattels 
shall  be  treated  as  his  property,  and  shall 
be  assigned  by  the  commissioners  tor  the 
benefit  of  his  creditors.  The  case  of  Horn 
V.  Baker,  9  East,  215,  also  turned  on  the 
same  point,  and  nothing  in  either  of  these 
eases  has  any  bearing  on  the  present  ques- 
tion." 

In  Coggill  V.  Hartford  &  N.  H.  R.  Co.,  3 
Gray,  545,  the  rights  of  a  bona  fide  pur- 
chaser from  one  in  possession  under  a  con- 
ditional sale  of  goods  were  specifically  dis- 
cussed, and  the  court  held,  in  an  able  opin- 
ion delivered  by  Mr.  Justice  Bigelow,  that 
a  sale  and  delivery  of  goods  on  condition 
that  the  title  shall  not  vest  in  the  vendee 
until  payment  of  the  price  passes  no  title 
until  the  condition  is  performed,  and  the 
vendor,  if  euilty  of  no  laches,  may  re- 
claim the  property,  even  from  one  who 
has  purchased  from  his  vendee  in  good 
faith,  and  without  notice.  The  learned 
justice  commenced  his  opini  in  in  the  fol- 
lowing terms:  "It  has  long  been  the  set- 
tled rule  of  law  in  this  commonwealth 
that  a  sale  and  delivery  of  goods  on  con- 
dition that  the  property  is  not  to  vest  un- 
til the  purchase  money  is  paid  or  secured, 
does  not  puss  the  title  to  the  vendee,  and 
that  the  vendor,  in  case  the  condition  is 
not  fulfilled,  has  a  right  to  repossess  him- 
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self  ot  the  goods,  both  agairiHt  the  vendee 
and  against  his  creditors  claiming  to  !iokl 
them  under  a,ttachments. "  He  then  ad- 
dresses himself  to  a  consideration  of  tlie 
rights  of  a  bona  fide  purcliaser  from  the 
vendee,  purchasing  without  notice  of  the 
condition  on  which  tlie  latter  holds  the 
goods  in  his  possession;  and  he  concludes 
that  tl)ey  are  no  greater  than  those  of  a 
creditor.  He  says:  "All  the  cases  turn 
on  the  principle  that  tl)e  compliance  with 
the  conditions  of  sale  and  delivery  is,  by 
the  terms  of  the  contract,  precedent  to  the 
transfer  of  the  property  from  the  vendor 
to  the  vendee.  The  vendee  in  such  cases 
acquires  no  property  in  the  goods.  He  is 
only  a  Ijailee  for  a  specific  purpose.  The 
delivery  which  in  ordinary  cases  passes 
the  title  to  the  vendee  must  take  effect 
according  to  the  agreement  of  the  parties, 
and  can  operate  to  vest  the  property  only 
when  the  contingency  contemiilated  by 
the  contract  arises.  The  vendee,  there- 
fore, in  such  cases,  having  no  title  to  the 
property,  can  pass  none  to  others.  He 
has  only  a  hare  right  of  possession,  and 
those  who  claim  under  hini, cither  as  cred- 
itors or  purchasers,  can  acquire  no  higher 
or  better  title.  Such  is  the  necessary  re- 
sult of  carrying  into  effect  the  intention 
of  the  parties  to  a  conditional  sale  and  de- 
livery. Any  other  rule  would  be  equiva- 
lent to  the  denial  of  the  validity  of  sucli 
i!ontracts.  But  they  certainly  violate  no 
rule  of  law,  nor  are  they  contrary  to 
sound  policy." 

This  case  was  followed  in  Sargent  v. 
Metcalf,  .5  (iray,  306;  Deshon  v.  Bigelow, 
8  Gray,  159;  Whitney  v.  Ealon,  15  Gray, 
'225;  Hirschorn  v.  Canney,  98  Mass.  149; 
and  Chase  v.  Ingalls.  12J  Mass.  381:  and  is 
believed  to  e.xiiress  the  settled  law  of 
Massachusetts. 

The  same  doctrine  prevails  in  Connecti- 
cut, and  was  sustained  in  an  able  and 
learned  opinion  of  Chief  Justice  Williams, 
in  the  case  of  Forbes  v.  Marsh,  15  Conn. 
:W4,  (dei-ided  in  1843,)  in  which  the  princi- 
pal authorities  are  reviewed.  The  deci- 
sion in  this  case  was  f<dlowed  in  the  sub- 
sequent case  ot  Hart  v.  Carpenter,  24  Conn. 
427,  where  the  question  arose  upon  the 
claim  of  a  bona  fide  purchaser. 

In  New  York  the  law  is  the  same,  at 
least  so  far  as  relates  to  the  vendee  in  a 
conditional  sale  and  to  his  creditors; 
though  there  has  been  some  diversity  of 
opinion  in  its  application  to  bona  fide  pur- 
chasers from  such  vendee. 

As  early  as  1822,  in  the  case  of  Haggerty 
V.  Palmer,  6  .Johns.  Ch.  437,  where  an  auc- 
tioneer had  delivered  to  the  purchaser 
goods  sold  at  auction,  it  being  one  of  the 
conditions  of  sale  that  indorsed  notes 
should  l)e  given  in  payment,  which  the 
piirchaNer  failed  to  give,  (Chancellor  Kent 
held  that  it  was  a  conditional  sale  and 
delivery,  and  gave  no  title  which  the  ven- 
dee could  transfer  to  an  assignee  for  the 
benefit  of  creditors;  and  he  said  that  tlie 
cases  under  the  English  bankrujit  act  did 
not  apply  here.  The  chancellor  remarked, 
however,  thaf'if  thegoods  had  beenfairly 
sold  bj'  P.,  [the  conditional  veudee,]  or  if 
the  proceeds  had  been  actually  appropri- 
ated by  the  assignees  before  notice  of  this 


suit  and  of  the  injunction,  the  remedy 
would  have  been  gone." 

In  Strong  v.  Taylor,  2  Hill,  326,  Nelson, 
C.  J.,  pronouncing  the  opinion,  it  was  held 
to  be  a  conditional  sale  where  the  agrer- 
ment  was  to  sell  a  canal-boat  for  a  cer- 
tain sum,  to  be  paid  in  freighting  flour 
and  wheat,  as  directed  by  the  vendor,  he 
to  have  half  the  freight  until  paid  in  full, 
with  interest.  Before  the  money  was  all 
paid  the  boat  was  seized  under  an  execu- 
tion against  the  vendee;  and,  in  a  suit  by 
the  vendor  against  the  sheiiff,  a  verdict 
was  found  for  the  plaintiff,  under  the  in- 
struction of  the  court,  and  was  sustained 
in  banc  u[)on  the  authority  ot  the  Massa- 
chusetts case  of  Barrett  v.  Pritchard,  2 
Pick.  512. 

Jn  Herring  v.  Hoppock,  15  N.  Y.  409,  the 
same  doctrine  was  followed.  In  that  case 
there  was  an  agreement  in  writing  for 
the  sale  of  an  iron  safe,  which  was  deliv- 
ered to  the  vendee,  and  a  note  at  six 
months  given  therefor;  but  it  was  ex- 
presslj'  understoovl  that  no  title  was  to 
pass  until  the  note  was  paid;  and  it  not 
paid.  Herring,  the  vendor,  was  authorized 
to  retake  the  safe,  and  collect  all  reason- 
able charges  for  its  use.  The  sheriff  levied 
on  the  safe  as  the  property  of  the  vendee, 
with  notice  of  the  plaintiff's  claim.  The 
court  of  appeals  held  that  the  title  did 
not  pass  out  of  Herring.  Paige,  J.,  said  : 
"Whenever  there  is  a  condition  precedent 
attached  to  a  contract  of  sale  which  is 
not  waived  by  an  absolute  and  uncondi- 
tiona  delivery,  no  title  passes  to  the  ven- 
dee until  he  performs  the  condition  or  the 
seller  waives  it. "  Comstock,.l.,said  that, 
if  the  question  were  new, it  might  be  more 
in  accordance  with  the  analogies  of  the 
law  to  regard  the  writing  given  on  thesale 
as  a  mere  security  for  thedebtln  thenature 
r>f  a  personal  mortgage;  but  heconsidered 
the  law  as  having  been  settled  by  the  pre- 
vious cases,  ana  the  court  unanimously 
concurred  in  the  decision. 

In  the  cases  of  Smith  v.  Lynes,5  N.  Y.  41, 
and  Wait  v.  Green, 35  Barb. 585, on  appeal, 
36  N.  Y.  .556,  it  was  held  that  a  bona  fide 
purchaser,  without  notice  from  a  vendee 
who  Is  in  possession  under  a  conditional 
sale,  will  be  protected  as  against  the  orig- 
inal vendor.  These  cases  were  reviewed, 
and,  we  think,  substantially  overruled,  in 
the  subsequent  case  of  Ballard  v.  Burgett, 
40  N.  Y.  314,  in  which  separate  elaborate 
opinions  were  delivered  by  Judges  Grover 
and  Lott.  This  decision  was  concurred  in 
by  Chief  Judge  Hunt,  and  Judges  Wood- 
ruff, .Mason,  and  Daniels;  Judges  James 
and  Murray  dissenting.  In  that  case  Bal- 
lard agreed  to  sell  to  one  France  a  yoke  of 
oxen  for  a  price  agreed  on,  but  the  con- 
tract had  the  condition  "  that  the  oxen 
were  to  remain  the  property  of  Ballard 
until  they  should  be  paid  for."  The  oxen 
were  delivered  to  France,  and  he  subse- 
quently sold  them  to  the  defendant  Bur- 
gett, who  purchased  and  received  them 
without  notice  that  the  plaintiff  had  any 
claim  to  them.  The  court  sustained  Bal- 
lard's claim;  and  subsequent  cases  in 
New  Y'ork  are  in  harmony  with  this  deci. 
sion.  See  Colev.  Mann,62  N.  Y.  1;  Beau  v. 
Edge,  84  N.  Y.  510. 
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We  do  not  perceive  that  the  case  of 
DowB  V.  Kidder,  S4  N.  Y.  121,  Is  adverse  to 
the  ruling  in  Baliard  v.  Burgett.  There, 
alchuugh  the  plaintiffs  stipulated  that  the 
title  to  the  corn  should  not  pass  until 
payment  of  the  price,  (which  was  to  be 
<^ash,  the  same  day,)  yet  they  indorsed 
and  delivered  to  the  purchaser  the  evi- 
dence of  title,  namely,  the  weigher's  re- 
turn, to  enable  him  to  take  out  the  bill  of 
lading  in  his  own  name,  and  use  it  in 
raising  funds  to  pay  the  plaintiff.  The 
purchaser  misappropriated  the  funds,  and 
did  not  pay  for  the  corn.  Here  the  intent 
of  both  parties  was  that  the  purchaser 
might  dispose  of  the  corn,  and  he  was 
merely  the  trustee  of  the  plaintiff, in  vested 
by  him  with  the  legal  title.  Of  course,  the 
innocent  party  who  purchased  the  corn 
from  the  first  purchaser  was  not  bound 
by  the  equities  between  him  and  the  plain- 
tiff. 

The  later  case  of  Parker  v.  Baxter,  86  N. 
Y.  .58(>,  was  precisely  similar  to  Dows  v. 
Kidder;  and  the  same  principle  was  in- 
volved in  Farwell  V.  Importers' &  Traders' 
Bank,  90  N.  Y.  48.3,  where  the  plaintiff  de- 
livered his  own  note  to  a  broker  to  get  it 
discounted,  and  the  latter  pledged  it  as 
collateral  for  aloiin  made  to  himself.  The 
legal  title  passed;  and  although,  as  be- 
tween the  plaintiff  and  the  broker,  the 
former  was  the  owner  of  the  note  and  its 
proceeds,  yet  that  was  an  equity  whicli 
was  not  binding  on    the  innocent   holder. 

The  decisions  in  Maine,  New  Hampshire, 
and  Vermont  are  understood  to  be  sub- 
stantially to  the  same  effect  as  those  of 
Massachusetts  and  New  York;  though  by 
recent  statutes  in  Maine  and  Vermont, 
as  also  in  Iowa,  where  the  same  ruling 
prevailed,  it  is  declared  in  effect  tliat  no 
agreements  that  personal  property,  bar- 
gained and  delivered  to  another,  shall 
remain  the  property  of  the  vendor,  shall 
be  valid  against  third  persons  without 
notice.  George  v.  Stubbs,  26  Me.  243; 
Sawyer  v.  Fisher,  32  Me.  28;  Brown  v. 
Hayiies,  52Me.  578;  Boynton  v.  Libby,  62 
Me.  253;  Rogers  v.  Whitehouse.  71  Me.  222: 
Sargent  v.  Gile,  8  N.  H.  32.5;  McFarland  v. 
Farmer.  42  N.  H.  386;  King  v.  Bates.  57 
N.  H.  446;  Hefflin  v.  Bell.  30  Vt.  134;  Arm- 
ington  v.  Houston,  38  Vt.  448;  Fales  v. 
Roberts,  38  Vt.  503;  Duncans  v.  Stone,  45 
Vt.  123;  Moseley  v.  Shattuck,43  Iowa,  540; 
Thorpe  v.  Fowler,  57  Iowa,  541,11  N.  W. 
Rep.  3. 

The  same  view  of  the  law  has  been 
taken  in  several  other  states.  In  New  Jer- 
sey, in  the  case  of  Cole  v.  Berry,  42  N.  J. 
Law,  30S,  it  was  held  that  a  contract  for 
the  sale  of  a  sewing-machine  to  be  deliv- 
ered and  paid  for  by  installments,  and  to 
remain  the  property  of  the  vendor  until 
paid  for,  was  a  conditional  sale,  and  gave 
the  vendee  no  title  until  the  condition  was 
performed;  and  the  eases  are  very  fully 
discussed  and  distinguished. 

In  Pennsylvania  the  law  is  understood 
to  be  somewhat  different.  It  is  thus  sum- 
marized l)y  Judge  Depue,  in  the  or'inion 
delivered  in  Cole  v.  Berry,  42  N.  J.  Law, 
314,  where  he  says:  "In  Pennsylvania  a 
distinction  is  taken  between  delivery  un- 
der a  bailment,  with  an  option  in  the 
bailee  to  purchase  at  a   named   price,  and 


a  delivery  under  a  contract  of  sale  con- 
taining a  reservation  of  title  in  the  ven- 
dor until  the  contract  price  be  paid;  it 
being  held  that  in  the  former  instance 
property  does  not  pass  as  in  favor  of  cred- 
itors and  purchasers  of  the  bailee,  but  that 
in  the  latter  instance  delivery  to  the  ven- 
dee subjects  the  property  to  execution  at 
the  suit  of  his  creditors,  and  makes  it 
transferrable  to  bona  tide  purchasers. 
Chamberlain  v.  Smith,  44  Pa.  St.  431; 
Rose  V.  Story,  1  Pa.  St.  190;  Martin  v. 
Mathiot,14Serg.&R.214;  Haak  v.Linder- 
man,  64  Pa.  St.  499."  But,  as  the  learned 
judge  adds:  "This  distinction  is  discred- 
ited by  the  great  weight  of  authority, 
which  puts  possession  under  a  conditional 
contract  of  sale  and  possession  under  a 
bailment  on  the  same  footing,— liable  to 
be  assailed  by  creditors  and  purchasers  for 
actual  fraud,  but  not  fraudulent  per  se. " 

In  this  connection,  see  the  case  of  Cop 
land  V.  Bosquet,  4  Wash.  588,  where  Mr. 
Justice  Washington  and  Judge  Peters 
(the  former  delivering  the  opinion  of  the 
court)  sustained  a  conditional  sale  and 
delivery  against  a  purchaser  from  theven- 
dee,  who  claimed  to  be  a  bona  fide  pur- 
chaser without  notice. 

In  Ohio  the  validity  of  conditional  sales 
accompanied  by  delivery  of  possession  is 
fully  sustained.  The  latest  reported  case 
brought  to  our  attention  is  that  of  Call  v. 
Seymour,  40  Ohio  St.  670,  which  arose  up- 
on a  written  contract  contained  in  sev- 
eral promissory  notes  given  for  install- 
ments of  the  purchase  money  of  a  ma- 
chine, and  resembling  very  much  the  con- 
tract in  the  case  now  under  consideration. 
Following  the  note,  and  as  a  part  of  the 
same  document,  is  this  condition:  "The 
express  conditions  of  the  sale  and  pur- 
chase of  the  separator  and  horse-power 
for  which  this  note  is  given,  is  such  that 
the  title,  ownership,  or  possession  does 
not  pass  from  the  said  Seymour,  Sabin  &. 
Co.  until  this  note,  with  interest,  is  paid 
in  full.  The  said  Seymour,  Sabin  &  Co. 
have  full  power  to  declare  this  note  due, 
and  take  possession  of  said  separa  tor  and 
horse-power,  at  any  time  they  may  deem 
this  note  insecure,  even  before  the  ma- 
turity of  the  note,  and  to  sell  the  said  ma- 
chine at  Dublic  or  private  sale,  the  pro- 
ceeds to  be  applied  upon  the  unpaid  bal- 
ance of  the  purchase  price."  The  machine 
was  seized  under  an  attachment  issued 
against  the  vendee,  and  the  action  was 
brought  by  the  vendor  against  the  con- 
stable who  served  the  attachment.  The 
case  was  fully  argued,  and  the  authori- 
ties pro  and  con  duly  considered  by  the 
court,  which  sustained  the  condition  ex- 
pressed in  the  contract,  and  affirmed  the 
jndgraent  for  the  plaintiff.  See,  also, 
Sanders  v.  Keber,  28  Ohio  St.  630. 

Thesamelavv  prevails  in  Indiana.  Sliire- 
man  v.  Jackson,  14  Ind.  459;  Dunbar  v. 
Rawles,  28  Ind.  225;  Bradshaw  v.  Warner, 
54  Ind.  58;  Hodson  v.  Warner,  60  Ind.  214; 
McGirr  v.  Sell,  Id.  249.  The  same  in  Michi- 
gan. Whitney  v.  McConnell,  29  Mich.  12; 
Smith  V.  Lozo,  42  Mich.  6,  3  N.  W.  Rep. 
227;  Marquette  Manuf'g  Co.  v.  Jeffery,  49 
Mien.  283,  13  N.  W.  Rep.  592.  The  same  in 
Missouri.  Ridgeway  v.  Kennedy,  52  Mo. 
24;  Wangler  v.  Franklin, 70  Mo.  659;  Sura- 
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ner  v.  Cottey,  71  Mo.  121.  The  same  iu  Al- 
abama. Fairbanka  v.  Eureka, 67  Ala.  109; 
Sumner  v.  Woods,  Id.  139.  The  same  in 
several  other  states.  For  a  very  elabo- 
rate collection  of  cases  on  the  subject,  see 
Mr.  Bennett's  note  to  Benj.  Hales,  (4th 
Ed.)  §  320,  pp.329-33fi;  and  Mr.  Freeman's 
note  to  Kanaka  v.  Taylor,  70  Amer.  Dec. 
62,  7  Ohio  St.  134.  It  is  unnecessary  to 
quote  further  from  the  decisions.  The 
quotations  already  made  show  the 
grounds   and  reasons   of  the  rule. 

The  law  has  been  held  differently  in  Illi- 
nois, and  very  nearly  in  conformity  with 
the  English  decisions  under  the  (jperation 
of  the  bankrupt  law.  The  doctrine  of  the 
supreme  court  of  that  state  is  that  if  a 
person  agrees  to  sell  to  another  a  chattel 
on  condition  that  the  price  shall  be  paid 
within  «  certain  time,  retaining  the  title 
in  himself  in  the  mean  time,  and  delivers 
the  chattel  to  tlie  vendee  so  as  to  clothe 
hira  with  the  apparent  ownership,  a  bona 
fide  purchaser,  or  an  execution  creditor 
of  the  latter,  is  entitled  to  protection  as 
against  the  claim  of  the  original  vendor. 
Brundage  v.  Camp,  21  111.  330;  McCormick 
V.  Hudden,  37  111.  -370;  Murch  v.  Wright, 
46  I11.4S8;  Michigan  Cent.  R.  Co.  v.  Phil- 
lips, 60  111.  190;  Lucas  V.  Campbell,  88  111. 
447;  Van  Ouzor  v.  Allen,  90  111.499.  Per- 
haps the  statute  of  Illinois  on  the  subject 
of  chattel  mortgages  has  influenced  some 
of  these  decisions.  This  statute  declares 
that  "no  mortgage,  trust  deed,  or  other 
conveyance  of  personal  propeny  having 
the  effect  of  a  mortgage  or  lien  upon  such 
property,  is  valid  as  against  the  rights 
and  interests  of  any  third  person,  unless 
the  possession  thereof  be  delivered  to  and 
remain  with  the  grantee,  or  the  instru- 
ment provide  that  the  possession  of  the 
property  may  remain  with  the  grantor, 
and  the  instrument  be  acknowledged  and 
recorded."  It  has  been  supposed  that 
this  statute  indicates  a  rule  of  public  policy 
condenining  secret  liens  and  reservations 
of  title  on  the  part  of  vendors,  and  mak- 
ing void  all  agreements  for  such  lions  or 
leservations  unless  registered  in  the  man- 
wv  required  forcbattel  mortgages.  At  all 
events,  the  doctrine  above  referred  to  has 
becon  c  a  rule  of  property  in  Illinois,  and 
we  have  felt  bound  to  observe  it   as   such. 

In  the  case  of  Her-ey  v.  Rhode  Island 
Locomotive  Works.  93  D.  S.  664,  where  a 
Rhode  Island  compan.v  leased  to  certein 
Illinois  railroad  contractors  a  locomotive 
engine  and  tender  at  a  certain  rent,  paya- 
ble at  stated  times  during  the  ensuing 
year,  with  an  agreement  that,  if  the  rent 
was  duly  paid,  the  engine  and  tender 
should  become  the  property  of  the  lessees, 
and  possession  was  delivered  to  them, 
this  court,  being  satisfied  that  the  trans- 
action was  a  conditional  sale,  and  that, 
by  the  law  of  Illinois,  the  reservation  of 
title  by  the  lessurs  was  void  as  against 
third  persons  unless  the  agreement  was 
recorded,  (whichit  wasnotin  propertime,) 
decided  that  a  lev.v  and  sale  of  the  prop- 
erty in  Illinois,  under  a  judgment  against 
the  lessees,  were  valid,  and  that  the  loco- 
motive works  could  not  reclaim  it.  Mr. 
Justice  Davis,  delivering  the  opinion  of 
the  court,  said;  "It  was  decided  by  this 
lourt  in    Green    v.    Van   Buskirk,   5  Wall. 


307,  and  7  Wall.  139,  that  the  liability  of 
property  to   be  sold    under   legal   process 
issuing  from  the  courts  of  the  state  whore 
it  is  situated,  must  be   determined   by  the 
law  there, rather  than  that  of  the  jurisdic- 
tion where   the   owner  lives.     These  deci- 
sions rest  on  the  ground  that   every  state 
has    the   right   to  regulate   the  transfer  of 
property  wlthiu  its  limits,  and    that  who- 
ever sends   property  to   it   impliedly  sub- 
mits   to    the    regulations    concerning  its 
transfer  In   force   there,  although   a  differ- 
ent rule  of  transfer  prevails  in  the  jurisdic- 
tion where  he  resides.     *     *    *    The  policy 
of  the  law  in   Illinois  will  not  permit  the 
owner    of    personal     property    to   sell  it, 
eitherabsolutely  or  conditionally,  and  still 
continue  in  possession  of  it.    Possession  is 
one  of  the  strongest   evidences  of  title  to 
this    class    of    property,    and    cannot   be 
rightfully  separated  from  the   title,  except 
in  the  manner  pointed  out  by  the  statute. 
The  courts   of  Illinois   say  that  to  suffer, 
without  notice  to  the  world,  the  real  own- 
ership to  be  in  oneperson,and  the  ostensi- 
ble  ownership  in   another,   gives   a   false 
credit  to  the  latter,  and  in  this  way  works 
an  injury  to   third  persons.     Accordingly, 
the    actual   owner    of  personal   property 
creating  an  interest  in   another  to  whom 
it   is   delivered,  if  desirous  of  preserving  a 
lien  on   it,    must  comply  with   the  provi- 
sions of  the  chattel   mortgage  act.     Rev. 
St.   III.   1874,711,712."    The  Illinois  cases 
are  then  referred  to   by  the  learned  justice 
to  show  the  precise  condition   of   the  law 
of  that  state   on  the  subject  under  consid- 
era  tion. 

The  case  of  Hervey  v.  Rhode  Island  Lo- 
comotive Works  is  relied  on  by  the  ap- 
pellants in  the  present  case  as  a  decision 
in  their  favor;  hut  this  is  not  a  correct 
conclusion, for  it  is  apparent  that  theonly 
points  decided  in  that  case  were — First, 
that  it  was  to  be  governed  by  the  law  of 
Illinois,  the  place  where  the  propert.y  was 
situated  ;  secondly,  that  by  the  law  of  Illi- 
nois the  agreement  for  continuing  the  title 
of  the  property  in  the  vendors  after  its 
delivery  to  the  vendees,  whereby  the  latter 
became  the  ostensible  owners,  was  void 
as  against  third  persons.  This  is  all  that 
was  decided,  and  it  does  not  aid  the  ap- 
pellants, unless  they  can  show  that  the 
law  as  held  in  Illinois,  contrary  to  the 
great  weight  of  authority  iu  England  and 
this  country,  is  that  which  should  govern 
the  present  ca.se.  And  this  we  think  they 
cannot  do.  We  do  not  mean  to  say  that 
the  Illinois  doctrine  is  not  supported  by 
sr)rae  decisions  in  other  states.  There  are 
such  decisions;  but  they  are  few  in  num- 
ber compared  with  those  in  which  it  is 
held  that  conditional  sales  are  valid  and 
lawful  as  well  against  third  persons  as 
against  the  parties  to  the  contract. 

The  appellants,  however,  rely  with  much 
confidence  on  the  decision  of  this  court  in 
Her.vford  v.  Davis,  102  U.  S.  235,  a  case 
coming  from  Missouri,  where  the  law  al- 
lows and  sustains  conditional  sales.  But 
wo  do  not  think  that  this  case,  any  more 
than  that  of  Uervey  v.  Rhode  Island  Loco- 
motive Works,  will  be  found  to  support 
their  views.  The  whole  question  in  Hery- 
lord  v.  Davis  was  as  to  the  construction 
of  the  contract.    This  was  in  the  form  of 
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a  lease,  but  it  contained  provisions  so 
irreconcilable  with  the  idea  oi  its  being 
reaily  a  lease,  and  so  demonstrable  that 
it  was  an  absolute  sale  with  a  reservation 
o(  a  mortgage  lien,  that  the  latter  inter- 
pretation was  given  to  it  by  the  court. 
This  interpretation  rendered  it  obnoxious 
to  the  statute  of  Missouri  requiring  raort- 
gagss  of  personal  property  to  be  recorded 
in  order  to  be  valid  as  against  third  per- 
sons. It  was  conceded  by  the  court,  in 
the  opinion  delivered  by  Mr.  Justice 
Strong,  that  if  the  agreement  had  really 
amounted  to  a  lease,  with  an  agreement 
lor  a  conditional  sale,  the  claim  o(  the 
vendors  would  have  been  valid.  The  tirst 
two  or  three  sentences  of  the  opinion  fur- 
nish a  key  to  the  whole  effect  of  the  deci- 
sion. Mr.  Justice  Strong  says :  "  The  cor- 
rect determination  of  this  case  depends 
altogether  upon  the  construction  that 
must  be  given  to  the  contract  between  the 
Jacltson  &  Sharp  Company  and  the  rail- 
road company,  against  which  the  defend- 
ants below  recovered  their  judgment  and 
obtained  their  execution.  If  that  con- 
tract was  a  mere  lease  of  the  cars  to  the 
railroad  company,  or  if  it  was  only  a  con- 
ditional sale,  which  did  not  pass  the  own- 
ership until  the  condition  should  be  per- 
formed, the  property  was  not  subject  to 
levy  and  sale  uuder  execution  at  the  suit 
of  the  defendant  against  the  company.  But 
if,  on  the  other  hand,  the  title  passed  by 
the  contract,  and  what  was  reserved  by 
the  Jackson  &  Sharp  Company  was  a  lien 
or  security  for  the  payment  of  the  price, 
or  what  is  called  sometimes  a  mortgage 
back  to  the  vendors,  the  cars  were  subject 
to  levy  and  sale  as  the  property  of  the 
railroad  company."  The  whole  residue 
of  the  opinion  is  occupied  with  the  discus- 
sion of  the  true  construction  of  the  con- 
tract; and,  as  we  have  stated,  the  conclu- 
sion was  reached  that  it  was  not  really  a 
lease  nor  a  conditional  sale,  but  an  abso- 
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lute  sale,  with  the  reservation  of  a  lien  or 
security  for  the  payment  of  tha  price. 
This  ended  the  case;  for,  thus  interpreted, 
the  instrument  inured  as  a  mortgage  in 
favor  of  the  vendors,  and  ought  to  have 
been  recorded  in  order  to  protect  them 
against  third  persons. 

But  whatever  the  law  may  be  with  re- 
gard to  a  bona  fide  purchaser  from  the 
vendee  in  a  conditional  sale,  there  is  a  cir- 
cumstance in  The  presentrase  which  makes 
it  clear  of  all  difficulty.  The  appellant  in 
the  present  case  was  not  a  bona  fide  pur- 
chaser without  notice.  The  court  below 
find  that,  at  the  time  of  and  prior  to  the 
sale,  he  knew  the  purchase  price  of  the 
property  had  not  been  paid,  and  that 
Russell  &  Co.  claimed  title  thereto  until 
such  payment  was  made.  Under  such  cir- 
cumstances, it  is  almost  the  unanimoux 
opinion  of  all  the  courts  that  he  cannot 
hold  the  property  as  against  the  true 
owners;  but  as  the  rulings  of  this  court 
have  been,  as  we  think,  somewhat  misun- 
derstood, we  have  thought  it  proper  toex- 
amine  the  subject  with  some  care,  and  to 
state  what  we  regard  as  the  general  rule 
of  law  where  it  is  not  affected  by  local 
statutes  or  local  decisions  to  thecontrary. 

It  is  only  necessary  to  add  that  there  is 
nothing  either  in  the  statute  or  adjudged 
law  of  Idaho  to  prevent,  in  this  case,  the 
operation  of  the  general  rule,  which  we 
consider  to  be  established  by  overwhelm- 
ing authority,namely,that,in  the  absence 
of  fraud,  an  agreement  lor  a  conditional 
sale  is  good  and  valid  as  well  against 
third  persons  as  against  the  parties  to  the 
transaction;  and  the  further  rule,  that  a 
bailee  of  personal  property  cannot  con- 
vey the  title,  or  subject  it  to  execution  for 
his  own  debts,  until  the  condition  on 
which  the  agreement  to  sell  was  made, 
has  been  performed. 

The  judgment  of  the  supreme  court  of 
the  territory  oi  Utah  is  aflirmed. 
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HASTIB  et  al.  v.  COUTURIER  et  al. 

(9  Exch.  102.) 

■Courts  of  Exchequer  Chamber.    June  25,  1853. 

Error  on  a  bill  of  exceptions,  as  allowed 
by  the  court  of  exchequer  in  the  case  of 
Couturier  v.  Hastie,  8  Exch.  40.  The  bill 
o[  exceptions  set  out  the  evidence,(a)  and 
contained  an  allegation  that  the  meauins; 
of  "free  on  board"' is,  that  the  goods  are 
on  board.  The  bill  of  exceptions  also 
stated,  that  the  lord  chief  baron,  at  the 
trial  of  the  cause,  ruled  as  follows:  (b) 
"That  the  nieanins  and  construction  of 
the  contract  with  A.  Callender  was,  that 
A.  Callender,  as  purchaser,  was  to  take 
upon  himself  all  risk,  from  the  time  of  the 
shipment  of  the  corn ;  that  the  ijurchaser 
bought  the  cargo,  if  it  existed  at  the  date 
of  the  contract;  but  that  if  it  had  been 
damaged  or  lost,  he  bought  the  benefit  of 
the  insurance,  but  no  more;  and  that  by 
selling  the  cargo  the  vendor  undertook 
that  the  vendee  should  have  it,  if  it  exist- 
ed, and  that  the  vendor  bad  not  sold  it 
before  to  another.  And  the  lord  chief 
baron  then  further  ruled  and  directed  the 
jury,  that,  if  they  believed  the  evidence, 
the  sale  of  the  cargo  at  Tunis  by  the 
agents  of  the  defendants  was  not  such  a 
sale  as  to  defeat  the  contract,  and  that 
it  was  rendered  necessary  in  consequence 
<if  sea  damage,  and  was  made  merely  to 
prevent  the  loss  being  so  great  as  it  other- 
wise would  necessarily  have  been." 

Before  COLERIDGE,  MAUT.E,  CRESS- 
WELL,  WIGHTMAN,  WILLIAMS,  TAL- 
FOOKD,  and  CKOMPTON,  JJ. 

Butt  (Bovill  with  him),  for  plaintiffs  in 
error,  the  defendants  below.  Cowling, for 
defendant  in  error. 


COLERIDGE,  J.— (After  stating  the 
pleadings  and  evidence  his  lordsliip  pro- 
ceeded:)— The  case  was  originally  tried 
before  Martin,  B.,  who,  in  directing  the 
jury,  ruled  that  the  contract  imported 
that,  at  the  time  of  the  sale,  the  corn  was 
in  existence  as  such,  and  capable  of  deliv- 
ery, and  a  verdict  was  found  for  the  de- 
fendants, the  plaintiffs  having  leave  to 
move  to  enter  a  verdict  in  their  favour  on 
all  the  issues  except  those  on  the  fifth  and 
sixth  pleas,  and  on  those  pleas  for  judg- 
ment non  obstante  veredicto.  The  case 
was  argued  before  the  lord  chief  baron 
and  Barons  Parke  and  Alderson.  The 
lord  chief  baron  agreed  in  the  opinion  ex- 
pressed bj' Martin,  B.,  at  nisi  prlus;  but 
the  other  learned  barons  differed  from 
him,  and  made  the  rule  absolute;  where- 
upon it  was  agreed  that  the  question 
should  be  brought  before  this  court  on 
a  bill  of  exceptions,  as  if  the  lord  chief  bar- 
on had  directed  the  iury  in  conformity 
with  the  opinion  of  Barons  Parke  and 
Alderson.  The  case  thereforecomes  before 
us  without  any  great  preponderance  of 
authority  in  favour  of  the  defendants  in 
error.  Nor  do  we  find  in  the  arguments 
of  counsel,  or  in  the  judgmenc  of  the  court 
below,  any  case  referred  to  upon  which 
that  judgment  was  founded.  It  turned 
entirely  on  the  meaning  of  the  contract 
made  between   the  parties,  which  was  in 


these  terras:  "Bought  of  Hastie  &  Hutch- 
inson a  cargo  of  about  1180  quarters  of 
Salonica  Indian  corn  of  fair  average  qual- 
ity when  shipped  per  the  'Kezia  Page,' 
Captain  Page,  from  Salonica,  bill  of  lading 
dated  the  22d  of  February,  at  27s.  per 
quarter,  free  on  board,  and  including 
freight  and  insurance  to  a  safe  port  in  the 
United  Kingdom,  the  vessel  calling  at 
Cork  or  Falmouth  for  orders,  measure  to 
be  calculated  as  customary,  payment  at 
two  months  from  this  date,  or  in  cash, 
less  discount  at  the  rate  of  £5  per  cent,  per 
annum  for  the  unexpired  time  upon  hand- 
ing shipping  documents."  An  attempt 
was  made  to  explain  this  document  by  ev- 
idence, but  failed.  There  is,  indeed,  an  ex- 
pression in  the  bill  of  exceptions, "that the 
meaning  of  free  on  board  is,  that  thegoods 
are  on  board,"  which,  taken  literally,  may 
import  that  they  are  on  board  at  the  time 
when  the  words  are  used  ;  but  it  was  not 
contended  for  th?  plaintiffs  in  error  that 
such  is  the  true  meaning.  The  case,  there- 
tore,  is  not  affected  by  that  statement, 
and  the  question  depends  upon  the  (vords 
of  the  contract,  unexplained  by  any  evi- 
dence. 

For  the  plaintiffs  in  error  it  was  con- 
tended, that  the  parties  plainly  contract- 
ed for  the  sale  and  purchase  of  goods,  that 
the  price  to  be  paid  was  for  goods,  and 
that  for  the  price  the  purchaser  was  to 
have  the  benefit  of  a  contract  to  carry 
them  and  a  policy  of  insurance;  that  a 
vendor  of  goods  undertakes  that  they  ex- 
ist, and  that  they  are  capable  of  being 
transferred,  although  he  may  not  stipu- 
late for  their  condition ;  and  that  as  the 
good;  in  question  had  been  sold  and  de- 
livered to  other  parties  before  the  con- 
tract in  question  was  made,  there  was 
nothing  on  which  it  could  operate;  and 
Barr  v.  Gibson,  3  M.  &  W.  390,  and  Strick- 
land V.  Turner,  7  Exch.  20S,  were  cited. 

On  the  other  hand  it  was  argued,  that 
this  was  not  a  mere  contract  for  the  sale 
of  an  ascertained  cargo,  but  that  the  pur- 
chaser bought  tlieadventure,  and  took  up- 
on himself  all  risks  from  the  shipment  of 
the  cargo.  It  was  said  that  the  mention 
of  the  condition  of  the  cargo  at  the  time 
of  shipment  was  a  proof  of  theintention  of 
the  parties  that  the  buyer  should  take  all 
risks  from  that  time;  that  its  condition 
at  the  time  of  sale,  or  the  fact  of  its  exist- 
ence, could  not  then  be  ascertained,  and 
therefore  the  purchaser  must  be  supposed 
to  have  taken  the  risks ;  that  it  it  had  ex- 
isted, however  much  deterioi-ated,  the 
purchaser  must  have  taken  it,  although 
the  loss  had  been  all  but  total,  and  there- 
fore there  was  no  reason  for  excluding  to- 
tal loss  from  the  risks  that  he  was  to 
bear;  that  if  it  had  ceased  to  exist  the 
consideratloa  would  not  fail,  for  the  pur- 
chaser would  have  the  shipping  docu- 
ments. It  was  further  argued  that  the 
stipulation  for  payment,  which  would 
probably  have  to  be  made  before  the  arriv- 
al of  the  cargo,  indicated  an  intention 
that  the  purchaser  was  in  all  events  to 
pay  for  it,  on  account  of  theinconvenience 
that  would  ensue  if  he  might  have  to  re- 
claim the  money  back.  It  was  not  disput- 
ed that  the  cases  of  Barr  v.  Gibson  and 
Strickland  v.  Turner  were  well  decided. 


404 


HASTIE  V.  COUTUETEE. 


It  appears  to  us  that  the  contract  in 
question  was  for  the  sale  of  a  cargo  sup- 
posed to  exist,  and  to  be  capable  of  trans- 
fer, and  that,  inasmuch  as  it  had  been 
sold  and  delivered  to  others  by  thecaptain 
before  the  contract  in  question  was  made, 
the  plaintiffs  cannot  recover  in  this  ac- 
tion. With  regard  to  the  description  of 
the  cargo  as  "of  fair  average  quality  when 
shipped,"  we  think  that,  if  those  words 
had  not  been  introduced,  it  must  have 
been  held  that  the  purchaser  of  a  cargo 
on  a  voyage  would  take  upon  himself  the 
chance  of  what  its  condition  ar  the  time 
of  purchase  might  be,  and  that  this  clause 
was  introduced  for  his  benefit,  by  enabling 
him  to  object,  if  the  fact  were  so,  that  the 
cargo  was  had  when  shipped.  If,  in  Barr 
V.  Gibson,  there  had  been  a  stipulation 
that  the  ship,  when  she  sailed  on  the  voj-- 
agQ  during  Tvhich  she  was  sold,  was  sea- 
worthy, that  would  not  have  made  the 
purchaser  liable,  if  a  total  loss  had  oc- 
curred before  the  contract  was  entered  in- 
to. It  has  heen  said,  that  if  the  loss  had 
been  all  but  total, if  the  cargo  had  become 
all  but  worthless,  yet,  if  it  existed  in  spe- 
cie, the  purchaser  must  unquestionably 
have  been  bound,  and  therefore  there  is  no 
reason  for  holding  that  he  was  notalso  to 
take  the  risk  of  a  total  loss.  The  same 
argument  would  have  applied  in  Strick- 
liind  V.  Turner.  If  the  annuitant,  at  the 
time  of  the  sale  of  the  annuity,  had  been 
in  extremis,  and  had  died  the  next  hour, 
the  purchaser  would  have  been  bound  and 
could  not  have  recovered  the  purchase 
money,  but  was  held  to  be  so  entitled,  the 
annuitant  having  died  before  the  sale. 
Again,  it  has  been  supposed  that  there  is 
an  inconsistency  in  saying  that,  if  the  car- 
go had  sustained  sea-damage,  constitut- 
ing an  average  loss  covered  by  the  policy, 


it  would  pass  to  the  purchaser  so  as  to 
secure  to  him  an  indemnity,  but  would 
not  {lass  in  the  event  of  a  total  loss.  This 
seems  to  depend  upon  the  same  point,  and 
not  to  be  attended  with  any  realditticulty. 

If  the  contract  for  sale  of  the  cargo  was 
valid,  the  shipping  documents  wonld  pass 
as  accessories  to  it;  but  if,  in  consequence 
of  the  previous  sale  of  the  cargo,  the  con- 
tract failed  as  to  the  principal  subject- 
matter  of  it,  the  shipping  documents 
would  not  pass.  Althougli  we  cannot 
find  anv  decision  in  point,  there  is  a  case 
of  Sutherland  v.  Pratt,  11  M.  &  W.  296, 
where  this  subject  was  mentioned.  In 
that  case,  the  plaintiff  had  bought  goods 
on  a  voyage,  and  effected  an  insurance, 
lost  or  not  lost.  They  had  sustained  sea 
damage  before  the  sale,  and  the  purchaser 
sued  on  the  policy.  The  underwriters 
pleaded  that  the  goods  were  damaged  be- 
fore The  plaintiff  had  acquired  any  interest 
in  them.  On  demurrer,  it  was  held  that 
the  plea  was  bad;  but  the  very  learned 
counsel  who  argued  for  the  plaintiff  ad- 
mitted, in  answer  to  a  question  put  by 
Parke,  B.,  that  If  the  goods  had  heen  to- 
tally lost  before  his  contract  of  purchase 
was  made,  there  would  not  have  heen  an 
insurable  interest,  as  a  person  cannot  buy 
a  thing  that  has  been  totally  lost. 

For  these  reasons,  it  appears  to  us  that 
the  basis  of  the  contract  in  this  case  was 
the  sale  and  purchase  of  goods,  and  that 
all  the  other  terms  in  the  bought  note 
were  dependent  upon  that,  and  that  we 
cannot  give  to  It  the  effect  of  a  contract 
for  goods  lost  or  not  lost.  The  conse- 
quence is,  that  the  judgment  of  the  court 
below  must  be  reversed,  and  entered  for 
the  plaintiffs  in  error  according  to  ar- 
rangement between  the  parties. 

Judgment  reversed. 


HATCH  V.  BATLEY. 
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(12  Gush.  27.) 

Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk and  Nantucket.    Mar.  Term,  1853. 

In  this  action  a  verdict  was  returned 
for  tiie  plaintiff,  and  the  defendant  except- 
ed to  the  rulings. 

C.  A.  Welch,  for  plaintiff.  E.  Wright, 
for  defendant. 

SHAW,  C.  J.  This  is  an  action  of  re- 
plevin for  twenty-three  barrels  of  flour, 
and  the  single  question  is,  whether  it  was 
the  property  of  the  plaintiff.  It  was  at- 
tached by  the  defendant  as  the  property 
of  J.  B.  Hoogs.  It  appears  by  the  case, 
that  Hoogs,  previously  to  his  departure 
for  Albany  to  purchase  flour,  promised 
the  plaintiff,  in  consideration  of  a  loan  of 
his  note  to  raise  money  upon,  to  sell  the 
plaintiff  two  hundred  barrels  of  his  pur- 
chase, at  prices  fixed.  At  Albany,  Hoogs 
purchased  and  put  on  board  the  railroad 
cars  for  Boston,  one  hundred  barrels  of 
one  brand  and  twenty-three  of  another, 
to  be  forwarded  to  Boston,  taking  the 
usual  receipt  or  way-bill,  making  the  said 
flour  deliverable  to  himself.  The  flour 
was  forwarded,  and  Hoogs  inclosed  to 
the  plaintiff  a  written  order,  making  the 
flour  deliverable  to  him.  This  the  plain- 
tiff notified  to  the  agent  of  the  railroad 
company,  and  at  the  same  time  paid  the 
freight.  The  agent  took  the  plaintiff's 
directions  as  to  the  mode  and  place  of  de- 
livery; the  agent  marked  the  car  contain- 
ing it,  and  directed  the  car  to  be  run  on 
a  side-track  to  a  point  near  the  plaintiff's 
wareliouse,  for  the  purpose  of  being  there 
delivered;  but  the  flour  was  not  taken 
out  of  the  car,  nor  had  the  car  been  actu- 
ally removed.  All  this  occurred  before 
the  attachment.  'J'here  was  no  evidence 
of  any  bill  of  sale,  or  other  conveyance  of 
said  flour,  from  Hoogs  to  the  plaintiff. 

The  court,  in  reference  to  this  evidence, 
which  was  not  controverted,  instructed 
the  jury,  that  if  they  should  find  that  the 
said  car,  containing  said  twenty-three 
barrels  of  flour,  was,  prior  to  said  attach- 
ment, marked  as  aforesaid  by  the  clerk  of 
the  corporation,  in  the  presence  of  said 
plaintiff,  who  then  gave  the  foregoing  di- 
rection in  regard  to  its  marking  and  dis- 
posal, it  was  a  sufficient  delivery;  and 
tha  t  it  was  not  necessary  that  the  corpo- 
ration should  open  the  car,  separate  the 
twenty-three  barrels  of  flour  from  the  rest 
of  the  merchandise,  or  run  the  said  car  on 
the  side-track,  or  do  any  other  act  to 
complete  the  delivery. 

These  directions,  we  think,  were  correct. 
No  bill  of  sale  or  other  contract  in  writ- 
ing was  necessary  to  effect  an  actual  sale 
and  transfer  of  property;  the  verbal  con- 
tract made  by  the  said  Hoogs,  in  Boston, 
to  sell  the  plaintiff  two  hundred  barrels  of 
flour,  though  being  an  executor.y  con- 
tract, could  not  be  enforced  b.y  law,  by 
reason  of  the  statute  of  frauds,  vs'ithout 
writing,  yet  when  it  was  actually  exe- 
cuted, the  property  passed   to  the  vendee. 

Then,  was  it  executed  by  a  sufficient  de- 
livery'? Putting  the  flour  into  the  cars 
at  Albanj',  was  not  a  delivery,  because] 


the  way-bill  made  the  flour  deliverable  to 
Hoogs  himself.  But  the  right  to  receive 
the  property  on  arrival  was  assignable, 
and  when  Hoogs  ordered  it  delivered  to 
the  plaintiff,  and  the  company,  by  their 
authorized  agent,  acknowledged  the  plain- 
tiff's right,  took  his  directions  as  to  the 
delivery,  then  marked  the  car  containing 
it,  with  directions  to  the  subordinates 
of  the  company  so  to  deliver  the  merchan- 
dise, it  was  a  good  constructive  delivery, 
pursuant  to  the  agreement  to  sell,  and 
vested  the  property  in  the  vendee.' 

In  general,  that  act,  which  changes  the 
control  and  dominion  of  property,  after 
an  agreement  for  a  sale, that  which  super- 
sedes the  power  and  control  of  the  vendor 
and  transfers  it  to  the  vendee,  is  a  good 
delivery  to  pass  the  property;  such  as  a 
delivery  of  the  key  of  the  warehouse, 
Wilkes  V.  Ferris,  5  Johns.  o3.t;  Packard  v. 
DunRmore,110ush.282;  transfer  of  aware- 
house-keeper's  receipt,  notified  and  assent- 
ed to  by  the  warehouse-keeper,  Tuxworth 
V.  Moore,  9  Pick.  347;  removal  ot  a  horse 
from  vendor's  sale-stable  to  his  livery- 
stable,  to  keep  for  the  vendee,  Elmore  v. 
Stone,  1  Taunt.  458;  transfer  of  dock  war- 
rants for  goods  in  the  London  dock  ware- 
houses, Zwinger   v.  Samuda,  7  Taunt.  265. 

In  all  these  cases,  the  ground  is,  that 
the  same  person  who  was  the  agent  of 
the  vendor  to  keep,  becomes  the  agent  of 
the  vendee  to  keep;  and  the  possession  ot 
the  agent  is  the  possession  of  the  principal. 
Gardner  v.  Howland,  2  Pick.  .599;  Gibson 
V.  Stevens,  8  How.  384. 

And  we  think  the  judge  was  right  in  di- 
recting the  jury  as  he  did.  Whatamounts 
to  a  delivery  of  goods  sold,  when  the  facts 
are  found,  is  a  question  of  law.  The  court 
left  it  to  the  jury  upon  the  evidence,  to 
decide  whether  the  facts  were  true,  and 
directed  them  hypothetieally,  that  If  such 
facts  were  true,  they  constituted  a  suffi- 
cient delivery.  This  was  no  encroach- 
ment on  the  province  of  the  jury:  it  left 
theia  at  liberty  to  weigh  the  evidence,  to 
draw  their  ovvn  inferences,  and  decide  on 
the  facts;  and  the  judge  did  what  it  was 
his  province  to  do,  directed  them  in  mat- 
ter of  law,  to  enable  them  to  return  a  gen- 
eral verdict. 

Another  ground  of  defence  is,  that  the 
sale  was  fraudulent,  in  regard  to  which 
the  court  instructed  the  jury  that  it  was 
necessary  that  the  defendant  should  ad- 
duce stronger  proof,  to  establish  fraud, 
&c.,  than  is  necessary  to  prove  a  debt  or 
a  sale;  that  the  presumption  was,  that 
every  man  conducted  honestl.v  without 
fraud;  and  when  fraud  was  alleged,  the 
proof  must  not  only  be  sufficient  to  estab- 
lish an  innocent  act,  but  to  overcome  the 
presumption  of  honesty.  These  were  ob- 
viously general  remarks,  upon  the  nature 
of  evidence  in  application  to  facts  to  be 
proved  by  it,  and  perhaps  they  are  not 
stated  with  all  the  illustrations  which  ac- 
companied them,  or  precisely  as  they 
were  (nade. 

As  we  understand  them,  the  judge  in- 
tended to  say,  that  he  who  alleges  fraud 
against  another,  is  bound  to  prove  it. 
Thatevery  man  is  presumed  to  act  honest- 
ly until  the  contrary  is  proved  ;  that  he 
who  charges  another  with  an   act  involv- 
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ing  moral  turpitude  or  legal  delinquency, 
must  prove  it;  tliat  as  this  Is  an  allega- 
tion against  a  presumption  of  fact,  it  re- 
quires somewhat  more  evidence  than  il  no 
such  presumption  existed.  It  carried  no 
direction  as  to  the  amount  of  evidence  re- 
quired, or  as  to  the  nature  of  evidence, 
whether  positive  or  circumstantial,  but 
only  that,  on  the  whole,  it  must  be  some- 
what stronger;  and  we  cannot  perceive 
that  such  a  direction  is  incorrect.  The 
ordinary  direction   to  the  jury  is,  that  he 


who  charges  fraud  must  prove  it  to  the 
satisfaction  of  the  jury.  We  think  it  not 
contrary  to  any  rule  or  principle  of  law 
for  the  judge  to  inform  the  jury,  thiit  as 
the  charge  of  fraud  is  a  charge  against  a 
presumption  of  fact,  perhaps  often  a  slight 
one,  yet  the  jury,  In  order  to  be  satisfied, 
might  require  somewhat  stronger  evi- 
dence, than  would  suffice  to  prove  the  ac- 
knowledgment of  an  obligation,  or  the  de- 
livery of  a  chattel.  1  Greeul.  Ev.  §  380. 
Exceptions  overruled. 
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HAWES  et  al.  v.  WATSON  et  al. 

(2  Barn.  &  0.  540.) 

King's  Bench.    Jan.  28,  1S24. 

Trover  for  a  quantity  of  tallow.  Plea, 
not  guilty. 

At  tlie  trial  before  ABBOTT,  C.  J.,  at 
tlie  London  sittings  after  Micliaelmas 
term,  the  followinit  facts  were  proved  for 
the  plaintiffs.  The  plaintiffs  on  the  25th 
of  September,  18J3,  purchased  by  contract, 
of  Messrs.  Moberly  &  Bell,  300  casks  of  tal- 
low at  408.  per  cwt.  On  the  2rth  of  Sep- 
tember, in  part  execution  of  their  con- 
tract, Moberly  &  Bell  sent  to  the  plaintiffs 
the  folio  wins  transfer  note,  signed  by  the 
defendants,  who  were  wharfingers: — 

"Messrs.  .1.  &  B.  Hdwes,— We  have  this 
day  transferred  to  your  account  (by  vir- 
tue of  an  order  from  Messrs.  Moberly  & 
Bell),  100  casks  tallow,  ex  Matilda,  with 
charges  from  October  10,  1823.  H.  &  M. 
100  casks." 

The  plaintiffs  then  gave  Moberly  &  Bell 
their  acceptance  for  £2880,  the  price  of  the 
tallow,  which  was  duly  paid,  and  atter- 
waids  sold  21  casks  of  this  tal'ow,  which 
the  defendants  delivered,  pursuant  to 
their  order.  Moberly  &  Bell  stopped  pay- 
ment on  the  nth  October,  and  on  the  ]4th 
the  defendants  received  noticefrora  Kaikes 
&  Co.,  the  original  vendors  of  the  tallow, 
not  to  deliver  the  remaining  casks  to  Mo- 
berly &  Bell,  or  their  order;  and  the  de- 
fendants in  consequence,  refused  to  deliver 
the  remainder  of  the  tallow  to  the  plain- 
tiffs, upon  their  demanding  the  same.  On 
the  part  of  the  defendants  it  was  proved, 
that  Moberly  &  Bell,  on  the  26th  Septem- 
ber, had  purchased  of  Kaikes  &  Co.  100 
casks  of  tallow  (the  same  that  were  after- 
wards sold  to  the  plaintiffs)  landed  out  of 
the  Matilda,  lying  at  Watson's  wharf,  at 
£2  Is.  per  cwt.  to  be  paid  for  in  money, 
allowing  2J^  per  cent  discount,  and  four- 
teen days  for  delivery;  and  on  the  same 
day  Ralkes  &  Co.  gave  a  written  order  up- 
on the  defendants  to  weigh,  deliver, trans- 
fer, or  rehouse  the  tallow.  Moberly  &Bell 
had  not  paid  for  the  same,  nor  had  it  been 
weighed  subsequently  to  this  order.  Up- 
on these  facts  it  was  contended  at  the 
trial,  on  the  part  of  the  defendants,  that 
they  were  not  bound  to  deliver  to  the 
plaintiffs  the  remaining  seventy-ninecasks 
of  tallow,  inasmuch  as  Ealkes  &  Co.  had, 
as  between  them  and  Moberly  &  Bell,  a 
right  to  stop  them  in  transitu,  the  deliv- 
ery to  Moberly  &  Bell  not  being  perfect,  in- 
asmuch as  the  tallow  had  not  been 
weighed.  The  Lord  Chief  Justice,  howev- 
er, was  of  opinion  that  whatever  the  ques- 
tion might  be  as  between  buyer  and  seller, 
the  defendants  having,  by  their  note  of  the 
27th  of  September,  acknowledged  that 
they  held  the  tallow  on  account  of  the 
plaintiffs,  could  not  now  dispute  their  ti- 
tle; and  the  plaintiffs  had  a  verdict. 

The  Attorney-General  now  moved  for 
a  new  trial,  upon  the  ground  taken  at 
the  trial.  Hanson  v.  Meyer, i  Is  an  au- 
thority to  shew,  that  the  absoluteproper- 
ty  in  the  tallow  would  not  vest  in  Mober- 


'  6  East,  614. 


ly  &  Bell,  the  first  vendee,  until  it  was 
weighed.  The  contract  in  that  case  was 
in  terms  similar  to  the  contract  made  be- 
tween the  original  vendors  and  Moberly 
&  Bell.  The  weighing  must  precede  the 
delivery,  in  order  that  theprlce  maybe  as- 
certained. In  that  case  too,  part  of  the 
goods  had  been  weighed  and  delivered, 
yet  it  was  held  that  the  vendor  might  re- 
tain the  remainder,  which  continued 
unweighed  in  his  possession;  and  Shepley 
V.  Davls2  is  also  an  authority  to  the  same 
effect. 

ABBOTT,  C.  J.  The  plaintiffs,  in  this 
case,  paid  their  money  upon  the  faith  of 
the  transfer  note,  signed  by  the  defend- 
ants, by  which  they  acknowledged  that 
they  held  the  tallow  as  their  agents.  If 
we  were  now  to  hold,  that,  notwith- 
standing that  acknowledgment  and  that 
payment,  the  plaintiffs  are  not  entitled  to 
recover,  we  should  enable  the  defend- 
ants to  cause  an  innocent  man  to  lose  his 
money.  To  hold  that  the  doctrine  of 
stoppage  in  transitu  applied  to  such  a 
case  as  the  present,  would  have  the  effect 
of  putting  an  end  to  a  very  large  portion 
of  the  commerce  of  the  city  of  London. 

BaYLEY,  J.  This  appears  to  me  very 
different  from  the  ordinar.v  case  of  vendor 
and  vendee.  In  such  cases,  justice  re- 
quires that  the  vendee  shall  not  have  the 
goods  unless  he  pays  the  price.  If  he  can- 
not pay  the  price,  the  vendor  ought  to 
have  his  goods  back  ;  but  it  the  question 
arises,  not  between  the  original  vendor 
and  the  original  vendee,  but  between  the 
original  vendor  and  a  purchaser  from  the 
vendee,  that  purchaser  having  paid  the 
full  price  tor  the  goods,  what  is  the  hon- 
esty and  justice  and  equity  of  the  case? 
Surely,  that  the  "vendee  who  has  paid 
the  price,  shall  be  entitled  to  the  posses- 
sion of  the  goods.  I  am  of  opinion,  that 
when  Messrs.  Raikes  &  Co.  signed  the  or- 
der to  transfer,  weigh,  and  deliver,  that, 
according  to  the  settled  course  and  usage 
of  trade,  enabled  Moberly  &  Bell  to  sell 
the  goods  again.  There  are  many  cases  in 
which  it  has  been  held,  that  if  the  first 
vendor  does  anj'^  thing  which  can  be  con- 
sidered as  sanctioning  the  sale  by  his  ven- 
dee, that  destro.ys  all  right  of  the  former 
to  stop  in  transitu.  Stoveld  v.  Hughes, 8 
Harnian  v.  Anderson.* 

HOLBOYD,  J.  I  think  that  the  note 
given  by  the  defendants  makes  an  end  of 
the  present  question.  When  that  note 
was  given,  the  tallow  became  the  prop- 
erty of  the  plaintiffs,  and  is  to  be  consid- 
ered from  that  time  as  kept  by  the  defend- 
ants as  the  agents  of  the  plaintifls,  and  the 
latter  were  to  be  liable  from  the  10th 
October  for  all  charges.  This  case  is  very 
different  from  that  of  Hanson  v.  Meyer. 
There,  there  was  a  sale  of  all  the  vendor's 
starch  (the  quantity  not  being  ascer- 
tained) at  61.  per  cwt.  The  order  was  to 
weigh  and  deliver  all  the  vendor's  starch, 
and  a  part  having   been  weighed  and    de- 
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livered,  but  not  the  residue,  the  main 
question  before  the  court  was,  whether 
the  weighing  and  delivery  of  part  did  or 
did  not  in  point  of  law  operate  as  a  trans- 
fer of  the  property  as  to  the  whole.  The 
court  held,  rightly,  that  it  did  not,  be- 
cause there  the  price  of  the  whole  which 
was  to  be  paid  for  by  bills  could  not  be 
ascertained  before  it  vf  as  weighed.  The 
delivery  of  part,  therefore,  was  not  a  de- 
livery of  the  whole,  but  the  order  was 
^•onjplied  with  only  as  to  the  part  which 
was  weighed  and  delivered,  and  the  prop- 
erty in  the  residue  remained  unchanged 
■until  something  further  was  done.  It  was 
not  a  delivery  of  part  for  the  whole,  and 
therefore  it  did  not  operate  in  law  as  a  de- 
livery of  the  whole  so  as  to  divest  the 
vendor  of  his  right  to  stop  in  transitu; 
but  here,  the  wharfingers,  upon  the  re- 
ceipt of  the  order  directing  them  to  weigh 
and  deliver,  sent  an  aciinowledgraeDtthat 
they,  the  wharfingers,  had  transferred 
the  goods  to  the  vendees,  and  that  they 
would  be  considered  as  subject  to  charges 
from  a  certain  period.  I  think,  therefore, 
that  the  wharfinger  then  held  the  tallow 
as  the  goods  of  the  plaintiffs  and  as  their 
agents,  although  there  was  not  any  ac- 
tual weighing  of  them  ;  and  that  theplain- 
tiffs  were  then  in  possession  by  the  defend- 
ants as  their  agents,  they  having  acknowl- 
edged themselves  as  such  by  their  note. 
For  these  reasons  I  am  of  opinion  that 
the  plaintiffs  are  entitled  to  recover. 

BEST,  J.  I  am  also  of  opinion  that  the 
acknowledgment  which  has  been  given  in 
evidence  puts  an  end  to  all  question  in 
this  case.  The  very  point  has  already 
been  decided  in  the  case  of  Harmon  v.  An- 
derson.5  There  the  wharfinger  had  trans- 
ferred the  goods  to  the  name  of  the  ven- 
dee and  actually  debited  him  with  ware- 
house rent,  but  he  having  become  insol- 
vent the  sellers  gave  notice  to  the  wharf- 
ingers to  retain  the  goods;  and  upon  an 
action  of  trover  being  brought  against 
the  wharfingers  by  the  assignees  of  the 
vendee,  it  was  contended  that  the  seller's 
right  to  stop  in  transitu  continued;  but 
Lord  Ellenborough  said:  "That  the 
goods  ha  Vina  been  transferred  into  the 
name  of  the  purchaser,  it  would  shake  the 
best  established  principles,  still  to  allow 
astoppagein  transitu.  From  thatmoment 
the  defendants  became  trustees  for  the 
purchaser,  and  there  was  an  executed  de- 
livery, as  much  as  if  the  goods  had  been 
delivered  into  his  own  hands.  The  pay- 
ment of  rent  in  these  cases  is  a  circum- 
stance to  show  on  whose  account  the 
gf)ods  are  held,  hut  it  is  immaterial  here; 
the  transfer  in  the  books  being  of  itself 
decisive."  In  the  ensuing  term,  the  then 
attorney  general  (after  Lord  C.  J.  Gibbs) 
expressed   his  acquiescence  in  the  decision 
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at  nisi  prius.  In  that  case  indeed,  It  does 
not  appear  that  in  order  to  ascertain  the 
price,  it  was  necessary  to  weigh  the  goods, 
but  in  a  subsequent  case  of  Stoiiard  v. 
Dunkin,8  it  was  expressly  held  by  Lord 
Ellenborough  that  a  warehouseman,  who 
on  receiving  an  order  from  the  seller  of 
malt  to  hold  it  on  account  of  the  pur- 
chaser gave  a  written  acknowledgment 
that  he  so  held  it  could  not  set  up  as  a 
defence  for  not  delivering  it  to  the  pur- 
chaser, that  by  the  usage  of  trade  the 
property  in  malt  sold  was  not  transferred 
till  it  was  remeasured  and  that  before 
the  malt  in  question  was  remeasured,  the 
seller  became  bankrupt;  and  there  Lord 
Ellenborough  says:  "Whatever  the  rule 
may  be  between  the  buyer  and  seller,  it  is 
clear  the  defendant  cannot  say  to  the 
plaintiff '  the  malt  is  not  yours'  after  ac- 
knowledging to  hold  it  on  his  account.  By 
so  doing  they  attorned  to  him."  It  ap- 
pears to  me,  too,  that  if  we  consider  the 
principle  upon  which  the  right  of  stoppage 
in  transitu  is  founded,  it  cannot  extend  to 
such  a  case  as  the  present.  The  vendee 
has  the  legal  right  to  the  goods  the  mo- 
ment the  contract  is  executed,  but  there 
still  exists  in  the  vendor  an  equitable 
right  to  stop  them  in  transitu,  which  he 
may  exercise  at  any  time  before  the  goods 
get  actually  into  the  possession  of  the 
vendee,  provided  the  exercise  of  that  right 
does  not  interfere  with  the  rights  of  third 
persons.  Now,  it  appears  to  me  impos- 
sible that  it  can  be  exercised  in  this  ease 
without  disturbing  the  rights  of  third  per- 
sons, for  the  property  has  not  only  been 
transferred  to  the  purchaser  in  the  books 
of  the  wharfingers,  but  there  has  been  an 
acknowledgment  by  them  that  they  hold 
it  for  the  purchaser,  who  has  paid  the 
price  of  it.  It  has  been  said  that  there  has 
been  no  change  of  property.  If  there  has 
not,  1  do  not  see  how  there  can  be  any 
until  the  tallow  is  actually  melted  down 
and  converted  into  candles.  If  the  argu- 
ment on  the  part  of  the  defendants  be  valid, 
the  vendor,  if  he  is  not  fully  pai<l,  has  a 
right,  if  the  goods  are  not  weighed,  to 
stop  in  transitu,  even  though  they  have 
passed  tlirough  the  hands  of  a  hundred 
different  purchasers  and  been  paid  for  by 
all  except  the  first.  It  appears  to  me  that 
we  should  disturb  an  established  prin- 
ciple if  we  held  that  this  could  be  done  in 
such  a  case  as  the  present.  I  think  the 
right  of  stoppage  in  transitu  is  an  equi- 
table right,  to  be  exercised  by  the  vendor 
only  when  it  can  be  done  without  disturb- 
ing the  rights  of  third  persons.'?  Here, 
that  cannot  be  done,  and  therefore  1  think 
that  Eaikes  &  Co.  had  not  any  right  to 
stop  in  transitu,  and  that  the  plaintiffs 
are  therefore  entitled  to  recover. 
Kule  discharged. 


» 2  Camp.  344. 
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HENSCHEL,  Adm'r,  etc.,  v.  MAURER  et  al. 

(34  N.  W.  Rep.  926,  69  Wis.  576.) 

Supreme  Court  of  Wisconsin.    Not.  1,  1887. 

Appeal  from  circuit  court,  Sheboygan 
county. 

Tlie  facts  fully  appear  in  the  following 
statement  by  CASSODAY,  J. : 

This  action  was  commenced  February 
17,  1S86,  for  the  forecloyure  of  a  mortgaKe 
upon  real  estate  executed  January  2,  1877, 
by  one  Conrad  Maurer,  (since  deceased,) 
and  the  defendant  Marie  Maurer,  then  his 
wife  and  now  his  widow,  given  to  secure 
a  promissory  note  of  even  date,  executed 
by  said  Conrad,  and  both  running  and 
payable  to  the  plaintiff's  intestate,  for 
$1,200,  two  years  from  the  date  thereof, 
with  interest  at  8  per  cent.  The  complaint 
is  in  the  usual  form,  and  alleged  that  said 
George  died  intestate,  September  27,1884, 
and  that  the  plaintiff  was  appointed  such 
administrator,  March  .5,  18h5.  The  said 
widow  an<l  the  minor  heirs  of  said  Con- 
rad, by  their  guardian  ad  litem,  byway 
of  answer,  in  efiect  denied  that  the  plain- 
tiff was  the  owner  and  holder  of  said  note 
and  mortgage;  denied  that  there  was  any 
sum  due  or  payable  thereon;  and  allege, 
upon  information  and  belief,  in  effect,  that 
September  22,  1884,  and  while  said  George 
was  the  owner  and  holder  of  said  note 
and  mortgage,  and  in  his  last  sickness,  in 
contemplation  and  expectati;»n  of  death, 
he,  the  said  George,  executed  and  ac- 
knowledged a  written  discliarge  of  said 
mortgage,  in  the  presence  of  two  wit- 
nesses, wlio  subscribed  their  names  there- 
to as  such,  and  wherein  the  said  George 
acknowledged  satisfaction  and  payment 
in  full  of  said  mortgage,  and  thereby  re- 
leased the  same,  and  all  his  right,  title, 
and  interest  in  and  to  the  mortgaged 
premises,  and  thereby  authorized  the 
register  of  the  county  to  enter  such  satis- 
faction of  record  ;  that  September  26,  1884, 
in  immediate  contemplation  and  expecta- 
tion of  death,  the  said  George  delivered 
said  satisfaction  piece,  together  with  said 
note  and  mortgage,  and  also  certain 
other  personal  property  and  choses  in  ac- 
tion, to  his  uncle,  one  Fred  Maurer. for  de- 
livery, and  with  direction  to  deliver  said 
note  and  mortgage,  and  said  satisfaction 
thereof,  to  said  Conrad,  as  a  gift  and  re- 
lease of  said  note  and  mortgage;  that  at 
the  same  tin;e  said  George  delivered  to 
said  Fred  a  written  order  to  the  effect 
that  he  deliver,  of  the  money  and  other 
personal  property  in  his  hands,  $25  to 
Mrs.  Marie  Henschel  or  order,  and  the 
balance  to  his  said  brother,  Conrad,  and 
Mrs.  Adolph  Henschel,  us  to  his  verbal  or- 
der; that,  upon  the  death  of  said  George, 
and  during  the  life  of  said  Conrad,  said 
Fred  delivered  to  said  Conrad  said  note, 
mortgage,  and  satisfaction  piece,  as  so 
directed  by  said  George. 

At  the  close  of  the  trial  the  court  found, 
in  effect,  that  the  note  and  mortgage  were 
executed,  and  payments  made  thereon,  as 
stated  in  the  complaint ;  that  September 
22,  1884,  and  while  of  sound  and  disposing 
mind  and  memory,  hut  in  extreme  sick- 
ness and  expectation  of  death,  the  said 
George  made  and  executed   said  satisfac- 


tion piece;  that  on  the  same  day  he  deliv- 
ered the  same,  together  with  said  note 
and  mortgage,  to  said  Conrad,  as  and  for 
a  satisfaction  of  said  mortgage,  and  subse- 
quently, and  on  the  same  day,  caused 
said  note  and  mortgage,  and  satisfaction 
piece,  to  be  placed  with  said  Fred  for  final 
delivery  after  his  death,  without  any  con- 
dition or  control  over  the  same;  that 
said  note,  mortgage,  and  satisfaction  piece 
were  subsequently,  and  prior  to  the  com- 
mencement of  this  action,  delivered  to  said 
Conrad  by  said  Fred  ;  that  the  making  of 
said  satisfaction  piece,  and  tfce  delivery  of 
the  9ame  with  said  note  and  mortgage, 
were  intended  and  made  as  a  release  and 
satisfaction  of  said  mortgage,  and  the  in- 
debtedness thereby  secured,  and  a  gift 
causa  mortis  thereof  to  the  said  Conrad, 
who  was  brother  to  said  George.  As  con- 
clusions of  law  the  court  found,  in  effect, 
that  said  satisfaction  constituted  a  good 
and  valid  gift  causa  mortis,  and  a  release 
and  discharge  of  said  mortgage  and  in- 
debtedness to  the  said  Conrad ;  that  the 
plaintiff,  as  administrator,  had  received  no 
right  to  or  interest  in  the  mortgage;  that 
the  defendants  were  entitled  to  judgment 
dismissing  the  complaint,  and  adjudging 
said  note  and  mortgage  fully  satisfied 
and  discharged,  and  for  costs  and  dis- 
bursements against  the  estate  of  said 
George;  and  judgment  was  ordered  there- 
on accordingly.  From  such  judgment  so 
entered  thereon  the  plaintiff  brings  this 
appeal. 

Krez  &  Krez,  for  appellant.  Seaman  & 
Williams,  for  respondents. 

CASSODAY,  J.,  (after  stating  the  facts 
as  above.)  The  evidence  is  to  the  effect 
that  September  22,  1884,  the  plaintiff's  in- 
testate at  first  requested  oneCharles  Heins 
to  draw  his  will, and  to  give  all  his  prop- 
erty, except  $2.5  mentioned,  to  his  brother, 
Conrad,  and  his  sister,  Mrs.  Adolph  Hen- 
schel; that,  when  informed  that  it  would 
probably  cost  .1f60  or  $70  in  the  probate 
court,  he  declined  to  make  a  will;  that  he 
then  asked  if  such  distribution  could  not 
be  made  in  some  other  way,  and  was  told 
by  Heins  that  it  could,  and  accordingly  the 
satisfaction  piece  was  drawn  and  exe- 
cuted, and  then,  with  the  note  and  mort- 
gage, delivered,  first  to  Conrad,  then  to 
the  uncle,  and  subsequently  to  Conrad,  as 
found;  that  at  the  same  time  he  executed 
a  deed  of  160  acres  of  land  in  Marathon 
count.v  to  his  sister,  Mrs.  Adolph  Hen- 
schel, and  delivered  that  to  her;  that  he 
thereupon  directed  her  to  deliver  the  deed 
to  his  uncle,  and  she  did  so;  that  at  the 
same  time  he  gave  to  his  uncle  an  order 
for  the  personal  property,  with  directions 
to  keep  all  the  papers  until  he  ascertained 
the  value  of  the  Marathon  county  lands, 
and  then  divide  the  personal  property,  so 
that  his  said  brother  and  sister  should 
each  have  one-half  of  all  his  property,  ex- 
cept that  he  should  give  Mrs.  Herman 
Henschel  $2');  that  in  executing  the  pa- 
pers he  wrote  his  own  name,  and  was  at 
the  time  physically  weak,  but  of  sound 
mind,  with  no  hope  of  recovery,  but,  per- 
haps, with  an  expectation  of  reclaiming 
the  property  if  hedid  recover;  and  he  died 
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five  days  thereafter.  Upon  these  facts  it 
Is  urged  by  counsel  that  tlie  whole  trans- 
action, when  taken  together,  was  simply 
an  attempt  by  tlie  intestate  to  dispose  of 
all  liis  property  by  will,  or  to  delegate  to 
his  uncle  the  power  to  do  so  upon  his 
death,  or  both  together. 

Tliere  can  be  no  question  but  what  a 
person  of  sound  mind,  oven  in  extremis, 
may  make  a  partial  as  well  as  a  total  dis- 
position of  Ills  property  by  will.  The 
same  is  true  in  case  of  a  gift  as  to  any 
property  wliich  is  the  subject  of  gift.  The 
mere  fact  that  he  attempts  at  the  same 
time,  and  as  a  part  of  the  same  transac- 
tion, to  dispose  of  the  whole  of  his  prop- 
erty, but  for  some  cause  the  disposition  is 
ineffectual  as  to  a  part  of  it,  will  not  pre- 
vent its  being  effectual  as  to  the  other 
part.  Here  the  matters  of  conveying  the 
land  to  the  sister,  and  the  directions  for 
disposing  of  the  personal  property,  are 
not  within  the  issues,  and  hence  not  be- 
fore UH  for  determination.  No  question  of 
creditors  or  other  claimants  is  involved. 
The  only  question  presented  is  whether 
what  was  said  and  done  by  the  intestate 
constituted  a  complete  satisfaction  and 
extinguishment  of  the  note  and  mort- 
gage. A  mortgagee  may  undoubtedly, 
by  way  of  gift  to  the  mortgagor,  com- 
pletely satisfy  the  debt,  and  discharge  the 
mortgage.  Moore  v.  Barton,  4  De  Gex  & 
S.  517;  Lee  v.  Boak,  11  Grat.  182;  Darland 
V.  Taylor,  52  Iowa,  503,  3  N.  W.  Eep.  510; 
Carpenter  v.  Soule,  88  N.  Y.  251.  Where  a 
gift  of  personal  property  is  made  with  in- 
tent to  take  effect  immediately  and  irrev- 
ocably, and  is  fullj' executed  by  complete 
and  unconditional  delivery,  it  is  certainly 
binding  upon  the  donor  as  a  gift  inter 
vivos,  even  if  the  donor  at  the  time  is  in 
extremis,  and  dies  soon  after.  Tate  v. 
Leithead,  Kay,  658;  McCarty  v.  Kearnan, 
8(;  111.  292.  But  where  such  intent  is  not 
manifest,  and  the  gift  is  otherwise  made, 
under  such  cireumstancesit  will  ordinarily 
be  regarded  as  a  gift  causa  mortis. 
Rhodes  v.  Childs,  64  Pa.  St.  23,  24;  Gryines 


V.  Hone,  49  N.  T.  17.  But  even  snch  a 
gift  is  not  complete  without  delivery.  Id.; 
Wilcox  V.  Matteson,  53  Wis.  23,  9  N.  W. 
Rep.  814.  Brunn  v.  Srhuett,  59  Wis.  260, 
18  N.  W.  Eep.  260.  Such  a  gift  may  be  de- 
fined as  one  made  by  the  delivery  of  per- 
sonal property  by  the  donor  in  his  last 
sickness,  and  in  expectation  of  deatn  then 
imminent,  and  upon  condition  that  It 
shall  belong  to  the  donee  if  the  donor 
dies,  as  anticipated,  without  revoking  the 
gift,  leaving  the  donee  him  surviving,  and 
not  otherwise.  Rhodes  v.  Childs,  supra  ; 
Grymes  v.  Hone,  supra ;  Ogilvie  v.  Ogil- 
vie,  1  Bradf.  Surr.  S-'iB;  2  Quar.  Law  Eev. 
446;  21  Amer.  Law  Eev.  734,  and  cases 
there  cited.  But  even  such  a  gift  is  de- 
feated if  the  donor  survive  such  sickness. 
Staniland  v.  Willott,  3  Macn.  &  G.  664. 
Here  the  intestate,  as  mortgagee,  actually 
delivered  the  note,  mortgage,  and  satis- 
faction to  the  mortgagor  personally  as  a 
present.  True,  the  intestate  subsequent- 
ly directed  the  mortgagor  to  deliver  them 
to  the  uncle,  as  he  directed  Mrs.  Adolph 
Henschel  to  deliver  the  deed  she  had  re- 
ceived from  hiui  to  the  uncle.  But  this 
was  apparently  done  in  order  that  the 
uncle  might  the  better  ascertain  the  value 
of  the  land  conveyed,  and  thus  ascertain 
the  difference  in  the  value  of  the  two  gifts 
thus  made,  and  then  divide  the  personal 
property  so  as  to  make  the  gifts  equal. 
Under  such  circumstances,  and  in  view  of 
the  apparent  absence  of  any  hope  of  re- 
covery, it  would  seem  that  the  note,  mort- 
gage, and  satisfaction  may  be  regarded 
as  so  delivered  to  the  mortgagor  as  an 
absolute  gift  in  prsesenti.  But  even  if 
there  was  an  absence  of  such  intent  to 
make  a  then  present  and  unconditional 
gift,  yet  as  the  delivery  by  the  donor  was 
complete,  and  he  was  at  the  time  in  his 
last  sickness,  and  died  soon  thereafter, 
without  revoking  the  gift,  we  must  re- 
gard it  as  a  valid  and  binding  gift  causa 
mortis. 

The  jadgment  of  the  circuit  court  is  af- 
firmed. 


HIGGINS  V.  DELAWARE,  L.  &  W.  R.  CO. 
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HIGGINS  V.  DELAWARE,  L.  &  W.  R.  CO. 

(60  N.  Y.  553.) 

Court  of  Appeals  of  New  York.    Feb.  Term, 
1875. 

Apoeal  from  order  reversing  judgment 
in  favor  of  plaintiH  and  dismissing  plain- 
tiff's complaint. 

Action  to  recover  the  value  of  one  hun- 
dred tons  of  coal  alleged  to  have  been  pur- 
chased by  plaintiff  of  defendant,  and 
which  it  refused  to  deliver. 

On  September  29,  1870,  at  a  regular 
monthly  auction  sale  of  coal,  held  by  de- 
fendant In  New  York,  plaintiff  hid  off  one 
hundred  tons.  The  notice  of  sale  stated 
that  ninety  thousand  tons  were  to  besold, 
deliverable  at  the  company's  depot  dur- 
ing the  month  of  October,  1870,  upon  these 
terms,  among  others: 

"Fifty  cents  per  ton,  in  city  banKable 
funds,  to  be  deposited  on  the  day  of  sale, 
us  a  security  for  the  fulfillment  of  the  con- 
tract by  the  purchaser,  and  the  balance 
to  be  paid  within  ten  days  thereafter  at 
the  office  of  the  company,  when  the  order 
for  the  delivery  of  the  coal  will  be  given 
on  their  agent  at  Eliza betbport.  The 
coal  to  he  taken  away  during  the  month 
of  October,  1870.  Should  the  purchaser 
fail  to  take  it  away  within  the  month,  the 
company  may,  at  their  option,  at  any 
time  thereafter,  discontinue  further  deliv- 
eries, and  retain  the  fifty  cents  per  ton  de- 
posited on  the  day  of  sale:  or  should  the 
company  elect  so  to  do,  they  may  resell 
the  coal,  either  at  public  sale  or  other- 
wise, tor  account  of  such  defaulting  pur- 
chaser, who  shall  pay  to  the  company 
anj'  deficiency  caused  by  the  coal  being 
sold  at  a  price  less  than  that  agreed  orig- 
inally to  be  paid." 

"The  company  may  deliver  at  Hoboken, 
N.  J.,  all  or  any  portion  of  the  coal  now 
sold,  and  the  purchaser  shall  accept  the 
same  as  being  delivered  on  the  contract 
made  by  this  sale,  and  shall  pay  therefor 
ten  cents  per  ton  in  addition  to  the  price 
agreed  to  be  paid  for  the  coal  delivered  at 
Eiizabethport." 

"Every  effort  will  be  made  by  the  com- 
pany for  the  fulfillment  of  its  contracts 
for  the  delivery  of  coal ;  but  if  at  any  time 
the  business  of  the  company  is  so  inter- 
rupted by  storms,  floods,  breaks,  acci- 
dents, combinations,  turn-outs,  strikes 
among  miners  or  other  employees,  or  by 
any  other  occurrence  whatsoever,  as  to 
materially  decrease  the  quantity  of  coal 
which  the  company  would  otherwise  have 
been  able  to  obtain  and  deliver  during 
the  month  in  which  the  coal  ;iow  sold  is 
deliverable,  the  company  will  not  hold  it- 
self liable  for  or  pay  any  damages  sus- 
tained by  reason  of  the  non-delivery  of 
the  coal  now  sold,  or  of  any  portion  there- 
of, although  a  portion  of  the  coal  that  is 
received  during  said  month  may,  in  the 
usual  course  of  the  company's  coal  sales 
and  business,  be  disposed  of  otherwise 
than  in  the  fulfillment  of  the  contracts 
made  by  this  sale.  Nor  will  the  company, 
in  case  the  coal  now  sold  is  not  delivered, 
undertake  a  pro  rata  distribution  among 
the  respective  purchasers  of  what  is  de- 


livered; but  in  all  cases  of  nondelivery 
from  any  of  the  above  causes  the  money 
paid  on  coal  will  be  promptly  refunded." 

Nelson  Merrill,  for  appellant.  Hamilton 
Odell,  for  respondent. 

FOLGER,  J.  At  the  special  term  the 
judgment  in  this  case  was  put  upon  the 
ground  that  the  facts  found  in  the  find- 
ings, and  some  inferences  therefrom  made 
in  the  opinion,  brought  this  case  within 
the  holdings  in  Kimberly  v.  Patrhin,  19  N. 
Y.  :^30;  75  Am.  Dee.  334,  and  Russell  v. 
Oarrinirton,  42  N.  Y.  118,  1  Am.  Rep.  498. 
The  learned  judge,  in  forming  his  opinion, 
having  arrived  at  the  conclusion  that,  as 
a  matter  of  fact  and  inference,  the  sale 
was  of  a  specified  quantity  of  coal,  to  be 
taken  from  a  specified  general  mass,  indis- 
tinguishable in  quality  or  value,  and  that 
it  was  the  intention  of  the  parties  to  pass 
the  title  to  the  amount  sold,  deemed  the 
case  within  the  principle  of  those  author- 
ties,  and  hold  that  there  was  a  complete 
sale  to  the  plaintiff  and  a  perfect  title 
given  to  him. 

At  the  general  term  the  court  was  con- 
tent with  refuting,  to  its  satisfaction,  the 
theory  upon  which  the  special  terra  had 
gone;  and  did  not  perceive  in  the  findings 
nor  in  any  inferences  properly  deducible 
therefrom,  that  the  sale  was  from  some 
certain  or  identified  body  of  coal,  either 
in  bulk  or  included  in  any  other  mass  then 
being  anywhere  in  existence  or  capable  of 
identification,  and  so  it  held  that  this  case 
did  not  fall  within  the  rule  laid  down  in 
the  cases  above  cited. 

The  special  term  did  not  notice,  as  a  cir- 
cumstanceentitled  toetfect  in  thedecision, 
and  the  general  term,  though  alluding  to 
it,  laid  no  stress  upon  it,  that  by  the  terms 
of  the  sale  to  the  plaintiff  he  was  bound 
to  take  away  the  coal  in  the  month  of 
October.  It  is  evident  that  this  was  a 
part  of  the  terms  of  sale  of  some  moment 
in  the  estimati<in  of  the  defendants,  for 
they  based  upon  it,  in  the  same  terms  of 
sale,  important  consequences.  A  failure 
of  the  buyer  to  take  away  all  the  coal 
bought,  within  the  time  specified,  gave  the 
defendants  the  right  and  power  to  refuse 
further  delivery,  and  to  forfeit  the  earnest 
money  paid  by  the  buyer,  or  to  resell 
the  coal  on  the  buyer's  account,  and  at 
his  risk  of  loss.  And  vpe  can  readily 
perceive  that  it  is  essential  to  the  success- 
ful prosecution  of  the  business  of  (he 
defendants,  that  they  should  not  be  com- 
pelled by  the  dilatorlness  of  their  ven- 
dees to  furnish,  upon  their  docks  at  Eiiz- 
abethport or  Hoboken, space  for  the  keep- 
ing into  succeeding  months,  of  the  coal 
sold  by  them  deliverable  in  a  given 
mouth.  Hence  their  stipulation  in  the 
terras  of  the  sale  appears,  from  a  fair  con- 
sideration of  the  language  of  it,  and  of  the 
other  parts  of  those  terms  and  of  the  cir- 
cumstances, to  be  of  the  essence  of  the 
contract,  to  have  been  really  intended  by 
the  parties,  and  to  have  formed  a  condi- 
tion precedent,  to  be  observed  and  kept 
by  the  i)laintiff  if  he  wished  to  be  able  to 
retain  his  contract  and  to  have  it  enforce- 
able against  the  defendants.  Benj.  Sales 
(2d  Ed.), 481.    The  finding  isthat  tbeplain- 
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tiff  demandecl  a  delivery  of  thecoal  in  Feb- 
ruary, 1871.  There  is  a  fincling  that  lie  did 
not  offer  to  take  it  away  until  then,  and 
hence  did  not  offer  to  in  tliB  month  of  Oc- 
tober, 1870,  as  he  was  required  to  do  to 
meet  the  condition  precedent.  There  is 
lacliing  then  a  fact  which  should  have 
Vieen  found  to  sustain  the  conelnsion  of 
law  and  the  judgment.  It  is  a  fact  which 
the  proofs  will  not  supply, for  theevidence 
was  that  the  defendants  were  ready  and 
willing  to  make  delivery  of  the  coal  in  Oc- 
tober and  November,  IWO. 

It  may  not  be  well  said,  that  though 
there  is  this  condition  precedent  in  the 
terms  of  sale,  the  defendants  had  pre- 
scribed the  only  remedies  for  themselves, 
in  case  the  plaintiff  did  not  keep  the  con- 
dition. It  is  true  that  options  of  the 
defendants  were  provided  for;  they  could 
forfeit  the  earnest  money  paid;  they  could 
resell,  on  the  plaintiff's  account,  and  at  his 
risk;  they  could  discontinue  future  deliv- 
eries. But  these  were  not  all.  There  was 
also  the  legal  right  of  every  contracting 
party  to  hold  himself  absolved  from  his 
obligation  when  the  other  contracting 
party  has  failed  to  keep  some  condition 
precedent  which  he  is  bound  to  perform. 
Thus,  in  an  agreement  to  exchange  pieces 
of  real  estate  on  specified  terms,  and  to 
deliver  the  deeds  at  a  fixed  date,  "or  for- 
feit the  sum  of  .f.'iOO,"  it  was  held  by  this 
court  that  the  partj-  not  in  default  might 
elect  to  sue  for  the  amount  named  as  a 
forfeit,  or  generally  lor  his  damages  from 
a  breach  of  the  contract  by  the  other  par- 
ty, and  in  the  latter  action  was  not  limit- 
ed to  the  sum  named.  Noyes  v.  Phillips, 
HO  N.  Y.  408.  It  is  there  said  that  parties 
are  not  released  from  the  performance  of 
their  contract  by  reason  of  the  same  con- 
tract containing   a    penalty  for    non-per- 


formance. Here  the  options  reserved  to 
the  defendants,  of  a  forfeiture  of  the  earn- 
est money,  etc.,  are  in  the  nature  of  pen- 
alties for  non-performance  by  the  plaintiff, 
but  the  relations  and  rights  of  the  con- 
tracting parties,  so  far  as  harmonious 
with  the  provisions  of  the  contract  re- 
serving option,  are  to  be  determined  by 
the  legal  principles  applicable. 

Nor  do  we  think  that  this  case  falls 
within  the  principle  of  19  N.  Y.  and  42  Id., 
supra.  The  findings  of  thespecial  term  do 
not  set  forth  facts  sufficient  therefor.  Nor 
are  we  able,  from  the  evidence  in  the  case, 
to  make  inferences  which  will  supply  the 
lack.  There  is  not  that  in  the  testimony 
which  proves  or  indicates  that  there  was, 
either  at  Elizabethport  or  at  Hoboken, 
at  the  time  of  the  sale,  a  mass  of  ninety 
thousand  tons  of  coal,  undistingulshable 
in  kind  and  quality  and  value  from  that 
contracted  for  of  the  defendants;  or  that 
at  that  time  there  was  an  ascertained 
body  of  coal  at  either  of  those  places,  uU 
parts  of  which  were  of  the  same  value,  and 
undistinguishable  from  each  other.  Rath- 
er, it  appears  to  us,  that  the  terms  of  the 
contract  and  the  circumstances  of  the  case 
indicate,  that  the  ninety  thousand  tons  at 
that  time  offered  for  sale,  had  not  yet 
reached  either  of  the  contemplated  points 
of  delivery,  and  were  not  yet  gathered  into 
one  mass.  Nor  can  we  make  the  inference 
that  it  was  the  intention  of  the  defendants 
to  pass  the  title  to  the  plaintiff  before  ac- 
tual delivery  of  the  quantity  he  contract- 
ed for.  But  we  do  not  elaborate  the  rea- 
sons for  these  conclusions. 

As  a  new  trial  would  not  afford   oppor- 
tunity to  change   any  of  the  facts  as  now    . 
presented,  we  affirm  the  judgment  to  the 
general  term. 

All  concur. 


HIGGINS  V.  MtJREAY. 
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HIGGINS  V.  MURRAY. 

(73  N.  Y.  252.) 

Court  of  Appeals  of  New  York.    1878. 

Action  for  work  and  materials.  Defend- 
ant employed  plaintiff  to  manufacture 
some  circus  tents,  within  a  specified  time, 
from  material  furnished  by  plaintiff.  No 
place  of  delivery  or  price  was  specified. 
Defendant  afterwards  requested  plaintiff, 
by  letter,  to  ship  the  tents  to  him  at  Lew- 
Iston.  He  shipped  them  by  steamboat, 
via  Portland,  C.  O.  U.,  and  they  were  de- 
stroyed by  fire  on  the  way. 

S.  T.  Freeman,  for  appellant.  John  W. 
Weed,  for  respondent. 

OHDROH,  C  J.  The  action  is  not  strict- 
ly for  the  sale  of  the  article  manufactured, 
but  for  work,  labor,  and  materials,  per- 
formed and  used  in  Its  manufacture  (Mixer 
V.  Howarth,  21  Pick.  205;  32  Am.  Dec.  2.56) ; 
and  hence  is  not  within  the  statute  of 
frauds.  It  is  undisputed  that  the  plain- 
tiff performed  his  contract,  and'  if  the  de- 
fendant had  refused  to  take  the  tents,  an 
action  upon  the  agreement  would  have 
been  sustained.  Crookshank  v.  Burrell, 
18  Johns.  58;  9  Am.  Dee.  187.  There  is 
some  confusion  in  the  authorities  as  to 
when  the  title  passes  to  the  purchaser  in 
such  cases.  lu  Andrews  v.  Durant,  11  N. 
Y.  35;  62  Am.  Dec.  55,  Denio,  J.,  lays  down 
the  rule,  that  in  such  a  case  "the  title  does 
not  pass  until  the  article  is  finished  and  de- 
livered, or  at  least  ready  for  delivery,  and 
approved  by  such  party;"  and  there  are 
other  authorities  to  thesame  effect.  Grip- 
pen  v.  N.  Y.C.  R.  Co.,  40  N.  Y.  36;  Comfort 
V.  Kiersted,  26  Barb.  473. 

It  is  urged  in  this  case  that  the  title  did 
not  pass, for  two  reasons:  First.  Because 
there  was  no  acceptance;  and,  second. 
Because  the  plaintiff  shipped  the  property 
C.  O.  D.,  thereby  refusing  to  deliver  until 
the  value  was  paid.  This  last  ground  was 
sustained  in  Baker  v.  Bourcicnult,  1  Daly, 
24,  where  certain  cards  were  ordered  to  be 
sent  to  New  Orleans,  and  were  sent  C.  O. 
D.,  and  lost  at  sea. 

The  important  question  to  determine  is 
when  the  liability  of  the  defendant  at- 
tached. If  the  article  had  burned  during 
the  progress  of  construction,  it  is  clear 
that  no  action  would  lie,  for  the  reason 
that  the  contract  was  an  entirety,  and 
until  performed,  no  liability  would  exist. 
And  this  rule  I  apprehend  would  apply 
when  the  contract  is  to  make  and  deliver 
at  a  particular  place,  and  loss  ensues  be- 
fore delivery  at  the  place,  and  for  the 
same  reason.  But  when  the  contract  is 
fully  performed,  both  as  it  respects  the 
character  of  the  article,  and  the  delivery 
at  the  place  agreed  upon  or  implied,  and 
the  defendant  is  notified,  or  if  a  specified 
time  is  fixed,  and  the  contract  is  per- 
formed within  that  time,  upon  general 
principles  I  am  unable  to  perceive  why 
the  party  making  such  a  contract  is  not 
liable.  One  person  agrees  to  manufacture 
a  wagon  for  another  in  thirty  days  for 
$100,  and  the  other  agrees  to  pay  for  it. 


The  mechanic  performs  his  contract.  Is 
he  not  entitled  to  enforce  the  obligation 
against  the  other  party,  and  if  after  such 
performance  the  wagon  is  destroyed  with- 
out the  fault  of  the  mechanic,  is  the  undis- 
charged liability  canceled?  It  does  not 
depend  upon  where  the  technical  title  is, 
as  in  the  sale  of  goods.  It  was  upon  this 
principle  substantially  that  Adlard  v. 
Booth,  7  Car.  &  P.  108,  was  decided.  The 
question  was  submitted  to  tbejury  wheth- 
er the  work  of  printing  books  was  com- 
pleted before  the  fire.  Suppose  in  this 
case  that  the  defendant  had  refused  to  ac- 
cept a  delivery  of  the  tent,  his  liability 
would  have  been  the  same,  although  the 
title  was  not  in  him.  The  plaintiff  had  a 
lien  upon  the  article  for  the  value  of  his 
labor  and  materials,  which  was  good  as 
long  as  he  retained  possession.  This  was 
in  the  nature  of  a  pledge  or  mortgage. 
Retaining  the  lien  was  not  inconsistent 
with  his  right  to  enforce  the  liability  for 
which  this  action  was  brought.  That 
liability  was  complete  when  the  request 
to  ship  was  made  by  the  defendant,  and 
was  not  affected  by  complying  with  the 
request,  nor  by  retaining  the  lien  the  same 
as  when  the  request  was  made.  As  the 
article  was  shipped  at  the  request  of  and 
for  the  benefit  of  the  defendant  (assuming 
that  it  was  done  in  accordance  with  the 
directions),  it  follows  that  it  was  at  his 
risk,  and  could  not  impair  the  right  of  the 
plaintiff  to  recover  for  the  amount  due 
him  upon  the  performance  of  his  contract. 

If  the  plaintiff  had  agreed  to  deliver  the 
tent  in  Lewiston  as  a  part  of  the  contract 
for  its  manufacture,  he  could  not  have 
recovered  anything;  but  this  was  not  a 
part  of  the  contract.  Suppose  the  tent 
had  reached  Lewiston  in  good  order  and 
the  defendant  had  refused  to  accept  or  re- 
ceive it,  his  liability  would  be  clear  and 
complete.  As  before  stated,  the  point  as 
to  who  had  the  title  is  not  decisive.  It 
may  beadmitted  that  theplaintiff  retained 
the  title  as  security  for  the  debt,  and  yet 
the  defendant  was  liable  for  the  debt  in  a 
proper  personal  action.  This  is  a  case  of 
misfortune  where  one  of  the  i)arties  with- 
out fault  must  incur  loss,  and  it  seems  to 
me  very  clear  that  the  legal  right  is  with 
the  plaintiff.  A  point  is  made  that  the 
property  was  not  properly  shipped.  It 
was  directed  to  the  defendant  at  Lewis- 
ton,  and  was  forwarded  to  Portland  on  a 
steamer  running  to  that  place.  It  does 
not  appear  but  that  was  the  usual  mode 
of  shipment  to  Lewiston,  and  the  devia- 
tion would  impose  the  obligation  upon 
the  consignee  at  the  latter  place  to  for- 
ward the  property  by  a  connecting  car- 
rier. We  cannot  presume  that  there  was 
no  connecting  route,  and  if  we  could,  it 
is  difficult  to  see  what  else  the  plaintiff 
could  have  done.  At  all  events  it  does 
not  appear  that  the  loss  was  occasioned 
by  the  defendant's  negligence  or  fault  in 
not  properly  shipping  the  goods. 

The  judgment  must  be  affirmed. 

All  concur  except  ALLEN  and  MILLER, 
JJ.,  absent. 
Judgment  affirmed. 


HILLESTAD  v.  HOSTETTER. 
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HILLESTAD  et  al.  v.  HOSTETTER  et  aL 

(49  N.  W.  Rep.  193,  46  Minn.  393.) 
Supreme  Court  of  Minnesota.    June  30,  1891. 

Appeal  {roiii  district  court,  Polk  county ; 
Mills,  Judge. 

A.  C.  Wilkinson,  for  appellants.  H. 
Steenersou  and  W.  B.  AveriU,  for  respond- 
ents. 

Vanderburgh,  J.  The  plaintiffs  sue  to 
recover  for  a  bill  of  goods  sold  and  deliv- 
ered to  the  defendants  and  to  Carver 
Bros.,  lumbermen,  at  the  request  and  by 
the  order  of  the  defendants.  The  account, 
as  rendered,  is  admitted  by  the  pleadings 
to  be  correct,  except  as  to  an  alleged  ex- 
cess of  $9.25  in  the  account  with  Carver 
Bros.  The  only  issue  in  the  case  litigated 
was  vs'hether  the  goods  were  furnished  un- 
der an  agreement  that  they  were  to  be 
paid  for  by  the  defendants  in  lumber. 
The  defendants  allege  that  such  was  the 
agreement,  and  the  plaintiffs  deny  it.  The 
parties  live  in  the  same  town,  the  plain- 
tiffs being  dealers  in  general  merchandise, 
and  the  defendants  engaged  in  selling  lum- 
ber. The  defendants'  evidence  tends  to 
prove  that  in  December,  18S8,  they  and  the 
Carvers  were  trading  with  another  mer- 
■chant,and  that  at  the  request  of  the  plain- 
tiffs he  made  an  arrangement  with  them 
to  deal  with  them,  and  "take  goods  for 
lumber,"  and  "that,  at  plaintiffs'  request, 
Carvers  Bros.,  who  were  lumbering  for  de- 
fendants, were  also  induced  to  get  their 
supplies  of  plaintiffs,  to  he  paid  for  in  the 
same  way.  There  was  no  error  in  allow- 
ing the  defendants  to  show  that  this 
change  was  made,  and  that  the  latter  re- 
quested the  Carvers  to  trade  with  plain- 
tiffs on  their  account.  This  was  an  item 
of  evidence  confirmatory  of  the  defend- 
ants' claim  as  to  the  nature  of  the  agree- 
ment. One  of  the  Carvers  (O.  F.  (Carver) 
sworn  for  the  defendants  testified  that 
there  was  some  trouble  with  plaintiffs 
about  their  orders,  and  that  one  of  the 
plaintiffs  explained  to  him  that  the  reason 
was  that  the  pass-book  was  not  present- 
ed, but  said  "that  it  was  all  right,"  he 
"had  made  a  trade  with  Hostetter, "  and 
"should  need  a  considerable  lumber  in  the 
spring."  The  witness  also  testified  that 
he  told  him  in  thesameconversatiou  what 
Hostetter  had  said  "that  he  had  made  a 
trade  with  him  to  get  goods  there,  and 
that  he  was  going  to  take  lumber. "  O.  P. 
Carver  also  testified  that  he  changed  his 
trade  to  plaintiff  at  Hostetter's  request. 
He  was  then  asked  by  defendants'  counsel 
to  state  what  that  request  was.  Tliis 
question  the  witness  was  allowed  to  an- 
swer, o%'er  the  objection  of  plaintiffs' 
counsel,  and  in  his  answer  he  stated"  that 
Hostetter  wanted  him  to  trade  with 
plaintiffs,  because  he  had  arranged  with 
them  to  take  lumber,  and  he  was  to  take 
groceries.  We  think  it  was  error  to  allow 
the  witness  to  testify  as  to  the  terms  or 
particulars  of  the  request.  It  was  imma- 
terial and  hearsay.  It  was  sufficient  that 
he  was   in  the  employ  of  the  defendants. 


and  that  he  went  there  to  trade  at  their 
request.  At  the  close  of  this  witness' evi-_ 
dence  the  plaintiffs'  counsel  moved  to" 
strike  out  all  his  evidence.  The  court  an- 
nounced that  he  would  reserve  his  decis- 
ion for  the  time,  but  soon  after,  and  before 
plaintiffs  introduced  their  testimony  in  re- 
buttal, stated  that  the  objectionable  tes- 
timony above  referred  to  was  stricken 
out.  And  subsequently,  in  its  charge  to 
the  jury,  the  court  expressly  so  advised 
the  jury,  distinctly  calling  their  attention 
to  the  fact  and  withdrawing  the  evidence 
from  their  consideration.  The  objection- 
able portion  of  the  answer  was  not 
strictly  responsive  to  the  question,  and 
should  have  been  stricken  out  immediate- 
ly, in  which  case  there  would  have  been 
no  error  to  complain  of.  But  we  think 
the  intervening  delay  was  so  short  that 
the  action  of  the  court  in  striking  it  out, 
together  with  the  charge  on  the  subject, 
was  sufflcient  to  counteract  any  impres- 
sion which  might  have  been  made  on  the 
minds  of  the  jury  bj'  this  item  of  evidence, 
particularly  in  view  of  the  rest  of  the  de- 
fendants' evidence  on  the  subject.  After 
plaintiffs'  account  was  rendered  to  the 
defendants,  in  the  spring  of  1889,  the  latter, 
on  or  about  June  1st,  by  their  attorney, 
sent  them  written  notice  that  the.v  were 
ready  to  deliver  the  lumber  according  to 
agreement,  and  awaited  their  order.  This 
was  objected  to  by  the  plaintiffs,  but  was 
received  by  the  court  for  the  purpose  of 
showing  that  the  defendants  were  ready 
and  willing  to  perform  the  contract.  We 
find  no  exception  in  the  record  to  this  rul- 
ing. The  court  instructed  the  jury  that 
they  could  only  consider  it  for  the  purpose 
mentioned;  and  we  think  there  was  no 
error  in  submitting  the  evidence  to  the 
jury.  The  time  for  the  delivery  of  the 
lumber  and  the  prices  are  not  specified  in 
the  agreement  testified  to  by  the  defend- 
ants. It  was  sufficient  that  thej-  were 
ready  and  willing  to  furnish  it  when  called 
for.  They  had  a  lumber-yard  amply 
stocked,  and  it  was  the  plaintiffs'  duty  to 
appl.v  for  and  select  the  lumber  in  pay- 
ment of  the  amount  of  their  claim  ;  and 
they  would  be  entitled  to  it  at  the  current 
market  rates.  Bish.  Cont.  §  1436;  Beede 
V.  Proehl,  34  Minn.  498,  27  N.  W  Eep.  191. 
The  court  also,  in  the  same  connection, 
stated  to  the  jury, in  substance,  thatthere 
was  some  dispute  as  to  the  effect  of  the 
letter  in  connection  with  defendants'  tes- 
timony, but  they  might  consider  it  for 
what  it  was  worth,  or  "as  far  as  it  went, 
with  the  rest  of  the  case. "  This  does  not 
appear  tobeerrorfrom  anythingdisclosed 
by  the  record,  and  it  is  not  specifically  ex- 
cepted to.  The  plaintiffs  excepted  gener- 
ally to  that  portion  of  the  charge  "in  re- 
gard to  the  way  or  manner  in  which  they 
might  consider  the  letter. "  This  includes 
all  that  was  said  on  the  subject,  and  the 
exception  is  ineffectual  if  any  part  of  the 
instruction  excepted  to  is  proper,  which, 
as  we  have  seen,  is  the  case  here.  We 
have  very  carefully  examined  the  entire 
record,  and  find  no  errors  warranting  a 
new  trial.     Order  afiirmed. 


HINCHMAN  «).  LINCOLN. 
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HINCHMAN  V.  LINCOLN. 
(8  Sup.  Ct.  Rep.  369,  124  U.   S.  38.) 

Supreme  Court  of  the  United  States.    Jan. 
9,  18SS. 

In  erriir  to  tlie  circuit  court  of  tlie 
United  States  for  tlie  soutlieni  district  of 
New  Yorlx. 

Tlieo.  F.H.  Meyer  and  Wayne  McVeash, 
(A.  H.  Wintersteen,  on  tlie  brief,)  for 
plaintiff  in  error.  AuguBtus  C.  Brown, 
for  defendant  in  error. 

MATTHEWS,  J.  This  is  an  action  at 
law  brought  by  Eufus  P.  Lincoln,  a  citi- 
zen of  New  York,  astainst  Charles  S.  Hinch- 
man,  a  citizen  of  Pennsylvania,  to  recover 
.flS.UOO  as  the  agreed  jirice  and  value  of 
certain  securities,  stocks,  and  bonds  al- 
leged to  have  been  sold  and  delivered  by 
the  plaintiff  to  the  defendant.  The  sale  is 
alleged  to  have  taken  place  on  July 8, 1882. 
It  is  set  forth  in  the  complaint  that  the 
plaintiff  acquired  title  to  the  securities  in 
question  by  purchase  of  one  John  R. 
Both  well,  subject  to  any  claim  Wells, 
Fargo  &  Co.  had  upon  the  same  for  ad- 
vances madeby  them  to  or  forthe  account 
of  the  said  Bothwell;  "that  thereafter 
this  plaintiff  paid  to  Wells,  Fargo  &  Com- 
pany the  amount  of  their  said  advances, 
and  took  possession  of  said  securities, 
stocks,  and  bonds;  but  stated  to  the 
above-named  defendant  that  lie  was  will- 
ing and  would  pay  over  to  the  Stormont 
Silver  Mining  Cuinpany,  which  company 
was  a  large  creditor  of  the  said  Bothwell, 
and  in  which  company  said  defendant  was 
very  largely  interested,  any  surplus  which 
he  derived  in  any  way  from  said  securi- 
ties, stocks,  and  bonds,  alter  having  re- 
imbursed himself  in  the  sum  of  about  f  20,- 
000  and  inturest  for  advances  theretofore 
made  by  him  to  and  for  the  account  of 
the  said  Bothwell."  The  answer  denied 
the  alleged  sale  and  deli  ver.v.  The  action 
was  tried  in  the  circuit  court  of  theUnited 
States  for  the  Southern  district  of  New 
York  by  a  jury.  There  was  a  verdict  in 
favor  of  the  plaintiff,  on  which  judgment 
was  rendered,  to  reverse  which  this  writ 
of  error  is  prosecuted.  A  bill  of  excep- 
tions sets  out  all  the  evit^ence  in  thecause, 
together  with  the  charge  of  the  court,  and 
the  exceptions  taken  to  its  rulings.  At 
the  close  of  the  testimony,  defendant's 
couGsel,  among  other  things,  reijuested 
the  court  to  charge  the  jury  "that  there 
is  no  evidence  in  the  case  of  a  completed 
sale  of  the  securities  to  the  defendant; 
and  the  plaintiff,  therefore,  cannot  re- 
cover." This  request  was  refused,  and  an 
exception  taken  hy  the  defendant.  This 
raises  the  general  <iuestion  whether  there 
was  sufficient  evidence  in  support  of  the 
plaintiff's  case  to  justify  the  court  in  sub- 
mitting it  to  the  jury.  The  defense  rested 
upon  two  propositions:  (1)  That  there 
was  no  evidence  of  any  agreement  be- 
tween the  parties  for  a  sale  and  purchase; 
and  (2)  that,  if  there  were,  the  agreement 
was  not  in  writing,  and  there  had  been  no 
receipt  and  acceptance  of  the  subject  of 
the  sale,  or  any  part  thereof,  by  the  de- 
fendant; and  that  consequently  the  agree- 
ment was  within  the  prohibition  of  the 
statute  of  frauds  in  New  York. 


In  regard,  to  the  first  branch  of  the  de- 
fense, we  think  there  was  sufficient  evi- 
dence of  a  verbal  agreement  between  the 
parties  for  the  sale  of  the  securities  at  the 
pricenamed.  It  appeared  in  evidence  that 
the  plaintiff,  having  acquired  title  and 
possession  to  the  securities  previously 
belonging  to  Bothwell  by  paying  off  the 
advances  due  to  Wells,  Fargo  &  Co., 
agreed  with  the  defendant,  as  represent- 
ing the  Stormont  Silver  Mining  ('onipany, 
to  give  to  that  company  and  other  cred- 
itors of  Clark  and  Bothwell  the  benefit  of 
any  surplus  there  might  be  after  the  pay- 
ment of  the  amount  due  to  the  plaintiff. 
There  is  evidence  tending  to  show  that 
thereupon,  a  suggestion  having  been 
made  that  the  defendant  should  purchase 
the  securities  from  the  plaintiff,  it  was 
agreed  between  them  th'it  the  plaintiff 
would  sell  and  the  defendant  would  take 
them  at  the  price  of  $18,000,  and  the  next 
day  at  3  o'clock  was  appointed  as  the 
time  for  delivery.  By  way  of  explanation, 
and  as  having  a  bearing  upon  other  items 
of  evidence  in  the  cause,  it  is  prcjper  to 
say  that  the  defendant's  testimony  in 
denial  of  the  fact  of  the  agreement  tends 
to  the  point  that  the  proposed  purchase 
by  him  was  not  in  his  individual  capac- 
it.y,  but  as  the  representative  of  the 
Stormont  Silver  Mining  Company,  of 
which  he  was  one  of  tne  trustees,  and  was 
made  conditional  on  his  procuring  the 
assent  thereto  of  the  other  trustees.  We 
assume,  however,  in  the  further  consid- 
eration of  the  case,  that  the  jury  were 
warranted  in  finding  the  fact  of  a  verbal 
agreement  of  sale  as  alleged  by  the  plain- 
tiff. The  question  as  thus  narrowed  is 
whether  there  was  sufficient  evidence  to 
submit  to  the  jury,  of  a  receipt  and  accept- 
ance by  the  defendant  of  thesecurities  sold. 
It  appears  that  on  J  ul.y  8,  1SS2,  in  pur- 
suance of  the  apiiointment  made  the  day 
pnwiouslv,  the  plaintiff  handed  the  se- 
curities in  question,  at  the  office  of  the 
Stormont  Silver  Mining  (Company  in  New 
York,  to  Schuyler  Van  Rensselaer,  who 
was  the  treasurer  of  that  company,  and 
took  from  him  the  following  receipt: 
"Office  of  .Stormont  Silver  Mining  Com- 
pany, No.  2  Nassau,  CoV.  of  Wall  Street. 

"New  York,  July  8,  1882. 
"President,  William  S.  Clark. 
"Secretary,  John  E.  Bothwell. 

"Received   of   Dr.   Rufus   P.  Lincoln  the 
following  certificates  of  stock    on    behalf 
of  C.  S.  Hiiichnian,  and   to  be  delivered  to 
liiin  when  he  fulfills  his  contiact  with    Ur. 
Lincoln   to   purchase  said  stocks  ff>r  $18,- 
000  for— 
2S,4()0  shares  Stormont  Silver  M'g  Co. 
i;4,:^,()0       "       San  Bruno  Copper  M'g  Co. 
SOO       "       Eagle  Silver  M'g  Co. 
500        "       Hite  (iold  Quartz  M'g  Co. 
1,S19       "       Starr  Grove  Silver  M'g  Co. 
1,410       "       Menlo  Gold    Quartz  Co.,   & 
order  on  Wells,  Fargo   & 
Co.     for     45,000     shares 
Quartz  Co. 
600       "       Satemo  Gold  Quartz  Co. 
100        "       N.  Y  &  Sea  Beach  R.  R.  Co. 
Also  $9,500  in    first   mortgage   bonds   of 
the  Pattle  Mn.  &  Lewis  R.  R.  Co. 

"Schuyler  Van  Rensselaer. 
"  Witness :     M.  W.  Tyler. " 
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The  ilefen'lant  was  not  present.  The  re- 
ceipt, sinned  by  Van  Rensselaer,  and  which 
he  u;ave  to  the  plaintiff,  was  witnessed  liy 
M.'W.  Tyler,  the  plaintiff's  attorney,  and 
had  been  prepared  by  him.  The  securi- 
ties mentioned  therein  are  the  same  with 
those  described  in  the  complaint.  For 
the  purpose  of  proving  the  authority  of 
Van  Rensselaer  to  riceive  and  receipt  for 
the  securities,  sijnie  correspondence  be- 
tween the  parties  was  put  in  evidence  by 
the  plaintiff,  the  material  parts  of  which 
are  as  follows:  On  July  21,  18S2,  Tyler, 
as  attorney  for  the  plaintiff,  wrote  to  the 
defendant  as  follows:  "I  was  much  dis- 
appointed In  receiving  your  letter  this  aft- 
ernoon, postponing  your  appointment 
with  me  in  re  Lincoln  neRotiation.  When 
Dr.  Lincoln  accepted  your  offer  of  ,f  18,000 
for  his  position  in  reference  to  the  Both- 
well  securities,  he  did  so  unqualitiedly, 
without  even  suRsesting  a  modification 
of  your  offer,  in  the  hope  that  in  this  vf  ay 
he  would  expedite  a  conclusion  of  the 
matter,  and  believing  that  nothing  was 
open  except  the  delivery  of  the  securities, 
and  the  receipt  of  the  price.  This  was  on 
.lul.v  7th.  On  July  Nth,  learning  from  Mr. 
Van  Rensselaer  that  you  had  left  word 
with  him  to  receive  the  securities,  Uv.  L. 
called  on  .\Jr.  Van  R.,  and  left  with  him 
the  securities  just  as  he  received  them. 
Now,  under  these  circunistances.  Dr.  L. 
feels  as  If  there  was  nothing  left  to  be 
done  except  the  payment  of  the  money, 
and  that  ought  not  to  take  very  long. 
Now,  I  will  do  anything  to  accommodate 
you  in  this  matter  in  the  way  of  an  ap- 
pointment. If  it  is  inconvenient  for  you 
to  see  me  in  New  York,  if  you  will  appoint  an 
early  day,  I  will  meet  you  in  I'iiiiadelphia. 
If  you  desire  anything  in  particular  should 
be  signed  or  done  by  Dr.  Lincoln  in  ad- 
dition to  what  he  has  done  already  in  de- 
livering the  securities  to  Mr.  Van  R.,  if 
you  will  write  me  what  you  request,  I 
will  prei)are  It  and  take  it  t)n  with  me  for 
delivery  tt)  you. "  On  the  same  day  the 
plaintiff  wrote  to  the  defendant  as  fol- 
lows: "  Agreeat)let()  a  notefi'om  Col.  Tyler, 
I  went  dowji  town  this  P.  M.  to  meet  you 
as  per  appointment,  and  rtccive  payment 
for  Stormont  ana  other  stocks  in  accord- 
ance with  j'our  offer.  I  was  especially 
disappointed,  fur  I  had  promised  to  ap- 
ply this  money  this  week  to  cancel  that 
which  I  borrowed  when  I  took  up  the 
stock.  I  hope  nothing  will  prevent  j'our 
carrying  out  our  arrangement  by  Monday 
or  Tuesday  at  the  furthest,  and  I  will  es- 
teem It  a  favor  if,  on  receipt  of  this,  you 
will  telegraph  me  when  I  shall  receive  a 
check  for  the  amount  of  the  considera- 
tion." In  answer  to  this,  the  defendant 
wrote  to  the  ulalntiff  from  Philadelphia, 
July  22, 18N2,  as  follows:  "Dear  Sir:  Your 
favor  of  the  21st,  as  well  as  6Ir.  Tyler's, 
duly  received.  1  did  not  understand  that 
the  negotiation  between  us  was  finally 
foucluded,  but,  as  I  explained  to  Mr.  Ty- 
Itr,  there  were  some  otherquestions  which 
would  have  to  be  settled  before  I  could 
act  in  the  matter,  on  account  of  my  being 
a  trustee.  I  told  Mr.  Van  Rensselaer 
that  he  could  receive  the  Stormont  stock 
held  by  you  for  joint  account  of  yourself 
and  Stormont,  without   requiring'  you  to 


advance  any  more  money,  and  that  1 
would  arrange  with  you  about  it;  and 
he,  knowing  that  I  was  in  negotiation 
with  you,  took  charge  of  the  whole  as 
handed  to  him  by  Mr.  Tyler,  your  coun- 
sel. There  are  several  questions  which 
come  up  in  regard  to  it,  and  I  cannot  give 
you  any  definite  reply  until  I  have  con- 
ferred with  counsel  and  my  co-trustees 
on  the  subject.  My  advice  to  you  is  to 
exchange  the  Stormont  stock  for  receipts, 
as  a  majority  have  already  done,  on  re- 
ceipt of  this;  and  if  you  do  so,  and  not 
convenient  for  .vou  to  advance  the  con- 
tribution for  additional  .stock,  I  will  see 
that  it  is  carried  until  we  have  an  oppor- 
tunity to  fix  up  the  whole  matter. " 

It  is  further  in  evidence  that  a  short 
time  after  the  date  of  Van  Rensselaer's  re- 
ceipt, it  was  seen  by  the  defendant,  but 
he  said  on  did  nothing  to  repudiate  it. 
Tyler  also  testifies  that  on  July  20,1882, 
he  met  the  defendant,  and  had  this  con- 
versation with  him:  "I  said  to  Mr.  Hlnch- 
nian  that  I  had  been  looking  for  hiiu  for 
several  days,  and  that  I  supposed  heknew 
we  had  delivered  the  securities — the  Both- 
well  securities — to  Mr.  Van  Rensselaer, 
as  he  had  directed;  and  he  said,  'Yes, 
that  was  all  right;'  and  I  said,  'Well, 
now,  when  will  you  be  able  to  close  this 
matter? '  'Well,'  he  says,  'I  am  in  a  great 
hurry  this  morning,  but  I  will  come  to 
your  orflce  certainly  this  afternoon  or  to- 
morrow afternoon,  at  three  o'clock.  You 
can  rely  upon  my  coming  and  seeing  you 
upon  one  or  the  other  of  those  days.'" 
The  plaintiff  also  testified  that  he  had  an 
accidental  meeting  with  the  defendant  at 
Long  Beach  about  the  first  of  August, 
1SS2.  The  defendant  was  in  company 
with  his  attorney,  Mr.  Meyer.  The  inter- 
view is  stated  by  the  plaintiff  as  a  witness 
as  follows:  "I  spoke  to  him.  I  do  not 
know  that  he  recognized  me,  for  I  was 
not  well  acquainted  with  him  before, 
and  he  introduced  me  to  Mr.  .Me.ver,  and 
he  said,  'This  is  Dr.  Lincoln,  from  whom 
I  have  the  Bothwell  securities;' and  we 
had  some  conversation  about  it,  but  noth- 
ing very  definite,  although  there  came  up 
during  the  conversation  a  statement  that 
there  was  some  euntrovers.y  about  it.  I 
don't  know  whether  I  made  the  state- 
ment, or  .Mr.  Meyer,  or  Mr.  Hinchman.  1 
remarked  that  tliere  might  be  some  differ- 
ence— had  heard  something  about  some 
difference — of  opinion  about  it,  but  that 
I  had  none;  and  I  told  Mr.  ^le,ve^  that 
the  idea  of  turning  them  over  to  the  Stor- 
mont Company  was  an  afterthought  of 
Mr.  Hinchman;  that  I  conceded  nothing 
of  the  kind.  1  never  had."  The  following 
letter  also  is  In  evidence: 

"Office   of   Stormont  Mining  Company  of 

Utah.  No.  2  Nassau,  Cor.  of  Wall  St. 
"  President,  Charles  S.  Hinchman. 
"Secretary  and   Treasurer,  Schuyler   Van 
Rensselaer. 

"\ew  York,  August  24,  1S82. 
"Schuyler  Van  Rensselaer,  Esq.,  Sec'y 
and  Treas.  St(jrmont  S.  M.  Co.,  No.  2 
Nassau  St.,  N.  Y.— Dear  Sir:  Dr.  Lincoln, 
through  his  attorney.  Col.  M.  W.  Tyler, 
having  seen  fit  to  disavow  the  understand- 
ing and  agreement   by    which  he  obtained 
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'Iiis  position  '  in  carrying  the  J.E.  Both- 
Will  securities  in  your  liunds  left  there  by 
Col.  Tyler,  after  conference  with  o  major- 
ity of  our  trustees,  1  am  instructed  to  no- 
tify you  to  retain  possession  of  said  secu- 
rities until  a  court  of  competent  jurisdic- 
tion shall  direct  you  what  to  do  witl) 
them:  J  claiming?,  as  trustee,  for  the  ben- 
efit of  Stormont  treasury,  an  equitable 
and  bona  fide  interest  therein.  Please 
acknowledge  safe  receipt. 
"Yours,  truly,        Cli&s.  S.  Hinchman, 

"Prest.  and  Trustee  S.  S.  M.  Co." 

There  was  some  other  correspondence 
between  the  parties  not  material  to  the 
present  point,  but  nothing  further  was 
done  until  November  16,  1SS2,  when  a 
written  demand  was  made  by  the  plain- 
tiff upon  Van  Rensselaer  for  the  return  of 
the  securities.  This  demand  was  read  in 
evidence  on  the  part  of  the  plaintiff.  The 
following  is  a  copy  of  it: 

"To  Schuyler  Van  Rensselaer:  As  Mr. 
Charles  S.  Hinchman  refuses  to  fulfill  his 
contract  with  Dr.  Lincoln  to  purchasecer- 
tain  securities  delivered  to  you  on  the 
eighth  day  of  July,  1882,  for  Mr.  Hinch- 
man, I  hereby  demand  the  immediate  re- 
turn of  the  securities  to  me,  to-wit,  cer- 
tificates for — 
2'i,400  shares  of  theStormontCo.'sstock, 

or  its  equivalent. 
24,300       "  "       San    Bruno     Mining 

Co.'s  stock. 
800       "  "       Eagle  Silver    Mining 

Co.'s  stock. 
500       "  ••       Hite  Gold  Quartz  Min- 

ing Co.'s  stock. 
1,819       "  "       Star     Grove      Silver 

Mining  Co.'p  stock. 
46,410       ••  "       Menio     Gold    Quartz 

Co.'s  stuck. 
600       "  "       Satemo   Gold  Quartz 

Co.'s  stock. 
100       "  "       N.  Y.  &  Sea  Beach  R. 

E.  Co.'s  stock. 
$9,F)00  in   first  mortgage   bonds   of  the 

battle  Mountain  &  Lewis  R.  R.  ('o. 
"Dated  New  York,  November  16,  1882. 
"Yours,  etc.,  Rufus  P.  Lincoln. 

"By  M.  W   Tyler,  Atty." 

The  reply  to  it  by  Van  Rensselaer,  as 
proven,  is  as  follows: 

"New  York.  November  20,  1883. 

"Dr.  R.  P.  Lincoln — Sir:  In  answer  to 
the  demand  made  upon  me  through  Mr. 
M.  W.  Tyler,  I  beg  to  say  that  I  hold  the 
securities  mentioned  therein  on  behalf  of 
yourself  and  Mr.  C.  S.  Hinchman,  and  I 
have  no  interest  in  or  claim  upon  them 
personally.  I  have  been  notified  by  Mr. 
Hinchman  not  to  deliver  them  to  you,  and 
for  that  reason  shall  not  be  able  to  accede 
to  your  demand.  Any  arrangement  agreed 
to  by  yourself  and  Mr.  Hinchman  shall 
have  my  prompt  acquiescense. 

"I  am,  etc.,  S.  Van  Rensselaer. 

"Per  Nash  &  Kingsford,  His  Attys. " 

Nothing  further  occurred  until  the  bring- 
ing of  this  suit  on  November  25,  1882. ,  It 
is  conceded  by  the  counsel  for  the  plain- 
tiff that  the  delivery  of  the  securities  in 
question  by  the  plaintiff  to  Van  Rensse- 
laer was   according   to   the  terms   of  the 


receipt  taken  from  him  at  the  time,  and 
of  itself  was  not  sufficient  evidence  of  a 
receipt  and  acceptance  by  the  defendant 
to  satisfy  the  statute  of  frauds.  The 
jury  were  so  instructed  by  the  court.  In 
speaking  of  it  in  his  charge,  the  judge 
said.  "You  will  recollect  that  it  recites 
that  the  property  was  to  be  delivered  to 
Mr.  Hinchman  (I  will  simply  state  the 
language  in  substance)  '  when  he  had  per. 
formed  his  contract  with  Mr.  Ijincoln;'  in 
other  words,  it  attached  a  condition.  If 
you  find  upon  the  evidence  that  that  was 
all  there  was  of  this  transaction,  I  think 
it  my  duty  to  say,  as  matter  of  law,  that 
there  was  not  such  delivery  as  would 
take  the  case  out  of  the  statute,  because, 
if  that  were  true,  if  he  simply  delivered  the 
stock  to  Mr.  Van  Rensselaer,  to  be  deliv- 
ered to  Mr.  Hinchman,  upon  the  payment 
of  the  sum  by  Mr.  Hinchman,  it  would 
not  be  a  receipt  and  acceptance  by  him  ; 
the  possession  would  not  be  in  him;  he 
could  exercise  no  dominion  over  it  until 
he  had  performed  the  act  which  it  was 
necessary  for  him  to  perform  in  order  to 
obtain  the  title.  To  put  it  more  plainly, 
perhaps  the  plaintiff  would  have  in  that 
event  made  Mr.  Van  Rensselaer  his  agent, 
as  well  as  the  agent  of  the  defendant." 
The  position  of  the  plaintiff's  counsel  on 
this  part  of  the  case  is  stated  by  hiin  in  n 
printed  brief,  as  follows:  "That  receipt 
was  put  in  evidence,  not  as  conclusive  of 
a  delivery  to  Hinchman,  but  as  a  fact  to 
be  taken  into  consideration,  after  the  jury 
had  determined  the  question  of  defend- 
ant's capacity,  in  connection  with  his  ad- 
mission that  he  had  given  Van  Rensselaer 
some  authority  in  the  premises;  his  ad- 
mission to  Tyler,  after  he  saw  the  receipt, 
that  the  delivery  to  Van  Rensselaer  was 
'all  right;' his  admission  at  Long  Beach 
that  he  had  the  securities,  and  his  direc- 
tion to  Van  Rensselaer,  on  August  24th, 
not  to  surrender  any  of  the  securi*ies.  If 
the  jury  should  find,  as  it  actually  did 
find,  that  Hinchman  was  acting  in  his 
individual  capacity,  and  that  his  claim  of 
a  representative  capacity,  first  inti- 
mated in  his  letter  of  July  22d,  was  an  aft- 
erthought and  false,  then  the  authority 
given  by  him  to  Van  Rensselaer  was  not 
the  limited  authority  he  said  it  was, 
and  in  view  of  the  admission  to  Tyler 
tnat  the  delivery  was 'all  right,' the  ad- 
mission at  Long  Beach  of  possession,  and 
the  subsequent  assertion  of  dominion 
over  the  securities,  it  was  a  fair  inference 
for  the  jury  that  Van  Rensselaer's  author- 
ity was  a  genera]  one  to  receive  the  secu- 
rities forllinchman.  If  the  jury  should  so 
find,  then,  under  the  terms  of  the  receipt, 
the  delivery  to  Van  Rensselaer  was  a  de- 
livery to  Hinchman,  and  an  acceptance  by 
him,  sufficient  to  satisfy  the  statute;  for 
nothing  remained  but  for  him  to  pay  the 
purchase  price." 

In  dealing  with  the  question  arising  on 
this  record,  we  keep  in  view  the  general 
rule  that  it  is  a  question  for  the  jury 
whether,  under  all  the  circumstances,  the 
acts  which  the  buyer  does  or  forbears  to 
do  amount  to  a  receipt  and  acceptance, 
within  the  terms  of  the  statute  of  frauds. 
Bushel  v.  Wheeler,  15  Q.  B.  442;  Morton 
V.  Tibbett,  Id.  428;    Borrowscale   v.   Bos- 
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\v()itli,99  iMa.ss.  381;  Wartman  v.  Breed, 
117  Mass.  Is.  But  where  the  laots  in  rela- 
tion to  a  contract  of  sale  allesefl  to  l>e 
within  the  statute  of  frauds  are  not  in 
<Hspute,  it  bploiis-!  to  the  court  to  deter- 
mine their  lejial  effect.  Shepherd  v.  Pres- 
aey,  .VJ  N.  H.  58.  And  so  it  is  for  the  court 
to  witlihold  the  facts  from  the  jury  when 
they  are  not  siicli  as  can  in  law  warrant 
findiUf.?  en  acceptance;  and  this  includes 
cases  where,  though  the  court  nii^ilit  ad- 
mit that  tliere  was  a  scintilla  of  evidence 
tending-  to  show  an  acceptance,  they 
would  still  feel  hound  to  set  aside  a  ver- 
dict finding  an  acceptance  on  that  evi- 
et;ce.  Browne,  St.  Frauds,  §  321;  Denny 
V.  Williams, 5  Allen, 5;  Howard  v.  Borden, 
13  Allen,  299;  Pinkham  v.  Mattox,  53  N. 
H.  604. 

In  order  to  take  the  contract  out  of  the 
operation  of  the  stattite,  ir  was  said  by 
the  New  York  court  of  appeals,  in  Marsh 
v.  Uouse,  44  N.  i'.  643,  that  there  must  be 
"acts  of  such  a  cliaracter  as  to  unequivo- 
cally place  the  propei'ty  within  the  power 
and  under  the  exclusive  dominion  of  the 
buyer  as  al)Solute  owner,  discharged  of 
all'lien  for  the  price."  This  is  adopted  in 
the  text  of  Benj.  Sales,  (Bennett's  4th 
Amer.  Ed.)  §  179,  as  the  lanKua^e  of  the 
decisions  in  America.  In  Shindler  v. 
Houston,!  N.  Y.  261,  49  Amer.  Dec.  31(;, 
Gardiner,  ,T.,  adopts  the  language  of  the 
court  in  Phillijjs  v.  Bristolli,  2  Barn.  A:  ('. 
511,  "that,  to  satisfy  the  statute,  there 
must  be  a  delivery  by  the  vendor,  with  an 
intention  of  vesting  theright  of  possession 
in  the  vendee,  and  there  must  be  an  ac- 
tual accceptance  by  the  latter,  with  the 
intent  ot  taking  possession  as  owner;" 
and  adds:  "This,  I  apprehend,  is  the  cor- 
rect rule,  and  It  is  obvious  that  itcan  onl.y 
be  satisfied  by  something  done  subsequent 
to  the  sale  unequivocally  indicating  the 
mutual  intentions  of  the  parties.  Mere 
words  are  not  sufficient.  Bailey  v.  Og- 
den,  3  Johns.  421.  *  *  *  In  a  word,  the 
statute  of  fraudulent  conveyances  and 
contracts  pronounces  these  agreements, 
when  made,  void,  unless  the  buyer  shouki 
'accept  and  receive  some  part  of  the 
goods.'  The  language  is  unequivocal,  and 
demands  the  action  of  both  parties,  for 
acceptance  implies  delivery,  and  there  can 
be  no  complete  delivery  without  accept- 
ance." In  the  same  case,  Wright,  J.,  said  : 
"The  acts  of  the  parties  must  be  of  such 
a  character  as  to  unequivocally  place  the 
property  within  tlie  power  and  under  the 
exclusive  dominion  of  the  buyer.  This  is 
the  doctrine  of  those  cases  that  have  car- 
ried the  principle  of  constructive  delivery 
to  the  utnu  st  limit.  »  *  »  Where  the 
acts  of  the  buyer  are  equivocal,  and  do 
not  lead  irresistibl.y  to  the  conclusion  that 
there  has  been  a  transfer  and  acceptance 
of  the  possession,  the  cases  qualify  the 
inferences  to  V)e  drawn  from  them,  and 
hold  the  contract  to  be  within  the  stat- 
ute. *  *  *  T  think  I  may  affirm  with 
safety  that  the  doctrine  is  now  clearly 
settled  that  there  must  not  only  be  a  de- 
livery by  the  seller,  but  an  ultimate  ac- 
ceptance of  the  possession  of  the  goods 
by  the  buyer,  and  that  this  delivery  and 
acceptance  can  only  be  evinced  by  un- 
equivocal acts   independent   of   the   proof 


of  the  contract."  This  case  is  regarded 
as  a  leading  authority  on  the  subject  in 
the  state  of  New  York,  and  has  been  uni- 
formly followed  tliere,  and  Is  recognized 
and  supported  by  the  decisions  of  the 
highest  courts  in  many  other  states,  as 
will  appear  from  the  note  to  the  case  as 
reported  in  49  Amer.  Dec.  310,  wliere  a 
large  numbnr  of  them  are  collected.  So, 
in  Itemick  v.  Sandford,  120  Mass.  309,  31(i, 
it  was  said  by  Devens,  J.,  speaking  of  the 
distinction  between  an  acceptance  which 
would  satisfy  the  statute,  and  an  acce[)t- 
ance  which  would  show  that  the  goods 
corresponded  with  the  warranty  of  the 
contract,  that,  "if  the  buyer  accepts  the 
goods  as  those  which  he  purchased,  he 
may  afterwards  reject  them  if  they  were 
not  what  they  were  warranted  to  be;  but 
the  statute  Is  satisfied.  But  while  such  an 
acceptance  satisfies  the  statute,  in  order 
to  have  that  effect,  it  must  be  by  some 
unequivocal  ai-t  done  on  the  part  of  the 
buyer  with  intent  to  take  possession  of 
the  goods  as  owner.  Thesale  must  be  per- 
fected; and  this  is  to  be  shown,  not  by 
proof  of  a  change  of  possession  only,  but 
of  such  change  with  such  intent.  When  It 
is  thus  definitely  established  that  the  re- 
lation of  vendor  and  vendee  exists,  writ- 
ten evidence  of  the  contract  is  dispensed 
with;  although  the  buyer,  when  the  sale 
is  with  warranty,  may  still  retain  his 
right  to  reject  the  goods  if  they  do  not 
correspond  with  the  warranty.  *  *  * 
That  there  has  been  an  acceptance  of  this 
character,  or  that  the  buyer  has  conduct- 
ed himself  in  regard  to  the  goods  as 
own:'r  *  *  *  Is  to  be  proved  by  the 
party  setting  up  the  contract." 

Mr.  Benjamin,  in  his  treatise  on  Sales, 
§  187,  says:  "It  will  already  have  been 
perceived  that  in  many  of  the  cases  the 
tast  for  determining  whether  there  has 
been  an  actual  receipt  by  the  purchaser 
has  been  to  inquire  whether  the  vendor 
has  lost  his  lien.  Receipt  implies  delivery, 
and  it  is  plain  that,  so  long  as  vendor 
has  not  delivered,  there  can  be  no  actual 
receipt  by  vendee.  The  subject  was 
placed  in  a  very  clear  light  by  Holroyd, 
J.,  in  the  decision  in  Baldey  v.  Parker,  2 
Harn.  &  C.  37:  'Upon  a  sale  of  specifics 
goods  for  a  specific  price  by  parting  with 
the  possession,  the  seller  parts  with  his 
lien.  The  statute  contemplates  such  a 
parting  with  the  possession,  and  there- 
fore, as  long  as  the  seller  preserves  his 
control  over  the  goods  so  as  to  retain  his 
lien,  he  prevents  the  vendee  from  accept- 
ing and  receiving  them  as  his  own,  within 
the  meaning  of  the  statute.'  No  excep- 
tion is  known  in  the  whole  series  of  de- 
cisions to  the  proposition  here  announced, 
and  it  Is  sate  to  assume  as  a  general  rule 
that,  whenever  no  fact  has  been  proven 
showing  an  abandonment  by  the  vendor 
of  his  lien,  no  actual  receipt  by  the  pur- 
chaser has  taken  place.  This  has  been 
as  strongl.v  insisted  upon  in  the  latest  as 
in  the  earliest  cases.  Tlie  princliial  deci- 
sions to  this  effect  are  referred  to  in  the 
note."  In  accordance  with  this,  the  rnle 
is  stated  in  Browne,  St.  Frauds,  §  317a, 
as  follows:  "Where,  by  the  terms  of  the 
contract,  the  sale  is  to  be  for  cash,  or  any 
other  condition   precedent  to  the   buyer's 
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acquiring  title  in  the  goods  be  Imposed,  or 
the  goods  be  at  the  time  of  the  alleged  re- 
ceipt not  fitted  for  delivery  according  to 
the  contract,  or  anything  remain  to  be 
done  by  the  seller  to  perfect  the  delivery, 
such  fact  will  be  generally  conclusive  that 
there  was  no  receipt  by  the  buyer.  There 
must  be  first  a  delivery  by  tlie  seller,  with 
intent  to  give  possession  of  the  goods  to 
the  buyer." 

It  is  clear,  and,  us  wo  have  seen,  is  con- 
ceded, that  the  original,  delivery  by  the 
plaintiff  to  Van  Rensselaer  of  the  securi- 
ties, according  to  the  terms  of  the  receipt 
talien  at  the  time,  veas  not  a  delivery  to 
the  defendant  in  the  sense  (it  the  rule  es- 
tablished by  the  authorities;  and  that 
lonsequently  there  was  not,  and  could  not 
have  been,  at  that  time,  a  receipt  and  ac- 
ceptance of  them  by  the  defendant  to  sat- 
isfy the  statute  of  frauds.  How  tar  can 
it  be  claimed  that  that  inchoate  and  in- 
complete delivery  was  made  perfect  by 
any  subsequent  act  or  conduct  of  the  par- 
ties? The  first  circumstance  relied  on  by 
the  plaintiff  as  material  to  that  point  is 
that,  shortly  after  the  receipt  was  given, 
the  defendant  was  informed  of  it,  and 
made  no  objection  to  it.  But  certainly 
this  is  insignificant;  it  added  nothing  to 
the  transaction  stated  in  the  receipt  that 
the  defendant  assented  to  it.  That  as- 
sent was  simply  that  the  securities  had 
been  delivered  to  Van  Rensselaer,  to  be 
delivered  to  him  when  paid  for.  It  did 
not  alter  theimplied  contract  between  Van 
Rensselaer  and  the  plaintiff,  arising  upon 
the  terms  of  the  receipt,  that  the  subject 
of  the  sale  should  not  be  delivered  to  the 
defendant  until  he  had  paid  the  agreed 
price.  The  next  circumstance  relied  upon 
is  the  conversation  testified  to  by  Tyler 
as  having  taken  place  on  July  20th  be- 
tween him  and  the  defendant.  In  that 
conversation,  Tyler  testifies  that  he  said 
to  the  defendant  "that  I  supposed  he 
knew  we  had  delivered  the  securities— the 
Both  well  securities— to  Van  Renspelaer  as 
he  had  directed;  and  he  said, 'Yes,  that 
was  all  right.'"  Here,  certainly,  nothing 
was  added  to  the  transaction.  Both 
these  circumstances  are  also  fully  met  by 
the  well-established  rule  that  mere  words 
are  not  sufficient  to  constitute  a  delivery 
and  acceptance  which  will  take  a  verbal 
contract  of  sale  out  of  the  statute  of 
frauds.     Shindler  v.  Bouston,  ubi  supra. 

The  next  item  of  evidence  in  support  of 
the  plaintiffs  contention  is  the  conversa- 
tion on  August  1,  1882,  at  Long  Beach,  be- 
tween the  defendant  and  the  plaintiff,  in 
which  the  defendant,  introducing  Meyer 
to  the  plaintiff,  said  :  "  This  is  Doctor  Lin- 
coln, from  whom  I  have  the  Both  well  se- 
curities." This  declaration  of  the  defend- 
ant is  treated  in  the  argument  as  an  ad- 
mission by  him  distinctly  of  the  fact  that 
he  had  at  that  time  possession  of  the  se- 
curities in  question,  which  he  could  only 
have  by  a  delivery  from  Van  Rensselaer, 
either  actual  or  constructive.  This  con- 
struction of  the  statement,  however,  in 
our  opinion,  is  entirely  inadmissible.  The 
context  plainly  shows  sucli  not.  to  have 
been  its  meaning,  for,  as  appears  by  the 
testimony  of  the  plaintiff  relating  it,  the 
conversation  immediately  turned    to  the 


controversy  between  the  parties  as  to 
whether  the  defendant  had  been  negotiat- 
ing for  the  securities  in  his  individual 
capacity,  or  as  trustee  tor  the  Stormont 
Silver  Mining  Company.  The  expression 
testified  to  cannot  fairly  be  extended  be- 
yond a  casual  reference  to  the  transac- 
tion as  it  had  taken  place,  and  as  it  then 
stood  upon  the  terms  of  the  Van  Rensselaer 
receipt.  There  is  nothing  whatever  in  the 
conversation  to  justify  the  inference  that 
there  had  been  a  subsequent  delivery  by 
Van  Rensselaer  to  the  defendant,  whereby 
the  possession  of  the  securities  had  been 
changed,  or  whereby  the  control  and 
dominion  over  them  had  been  given  to 
the  defendant  by  Van  Rensselaer,  contrary 
to  the  terms  of  his  agreement  with  the 
plaintiff  as  contained  in  the  receipt.  And 
such  was  and  must  have  been  the  under- 
standing of  the  plaintiff  himself,  for  sub- 
sequently, on  the  sixteen  tli  of  November, 
he  made  the  written  demand  upon  Van 
Rensselaer  for  the  immediate  return  of  the 
securities  to  him,  on  the  ground  that  up 
to  that  time  the  defendant  had  refused  to 
fulfill  his  contract  for  their  purchase. 
This  is  certainly  an  unequivocal  act  on 
the  part  of  the  plaintiff  entirely  inconsist- 
ent with  the  assertion  that  there  had 
been,  prior  to  that  time,  any  delivery  by 
him  or  by  his  authority  to  the  defendant 
of  the  subject  of  the  alleged  sale.  Its  legal 
effect  goes  beyond  that;  it  was  a  distinct 
rescission  of  the  contract  of  sale;  it  was 
a  notice  to  Van  Rensselaer  not  to  deliver 
to  the  defendant  thereafter,  even  it  he 
should  offer  to  complete  the  contract  by 
payment  of  the  consideration  ;  it  put  an 
end,  by  Its  own  terms,  to  the  relation  be- 
tween the  parties  of  vendor  and  vendee;  it 
made  it  unlawful  in  Van  Rensselaer  there- 
after to  deal  with  the  securities,  except  by 
a  return  of  them  to  the  plaintiff  as  their 
owner.  The  refusal  of  Van  Rensselaer  to 
comply  with  the  terms  of  thedemand  sub- 
jected him  to  an  immediate  action  by  the 
plaintiff  for  their  recovery  specifically,  if 
he  could  reach  them  by  process,  or  other- 
wise, for  damages  for  their  conversion. 
This  certaiuljMs  conclusive  of  the  question 
of  a  prior  delivery  to  the  defendant,  and  a 
receipt  and  acceptance  by  him.  Taylor 
V.  Wakefield,  6  El.  &  Bl.  765;  Benj.  Sales, 
§171. 

To  meet  this  view,  however,  the  letter 
of  the  defendant  to  Van  Rensselaer  of  Au- 
gust 24th  is  relied  on  as  evidence  of  a  re- 
ceipt and  acceptance  by  the  defendant  at 
that  time,  being,  as  it !«  argued,  the  ex- 
ercise of  control  and  dominion  over  the 
securities  by  the  defendant  as  owner. 
That  letter,  it  will  be  observed,  is  ad- 
dressed to  Van  Rensselaer  as  secretary 
and  treasurer  of  the  Stormont  Silver  Min- 
ing Company  by  the  defendant,  signing 
himself  president  and  trustee  of  the  same. 
It  declares  that  the  plaintiff  had  seen  fit 
to  disavow  the  understanding  and  agree- 
ment by  which,  as  claimed  liy  the  defend- 
ant, he  had  obtained  control  of  the  secu- 
rities in  question  which  had  been  left  in 
Van  Rensselaer's  hands;  that,  after  con- 
ference with  a  majority  of  the  trustees  of 
the  company,  he  had  been  instructed  to 
notify  Van  Rensselaer  to  retain  posses- 
sion of  them  until  a  court  of  competent 
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jurisdiction  should  direct  Iiim  wliat  to  do 
with  tliem  ;  adding,"! claiming,  as  a  trus- 
tee, for  tlie  benefit  of  ytorniont  treasury, 
an  equitable  and  bona  fide  interest  there- 
in." Clearly,  there  is  nothing  in  the  send- 
ing of  this  document,  or  in  it.s  contents, 
which  can  have  the  effect  contended  for, 
whether  considered  alone,  or  in  connes- 
tion  with  the  subsequent  refusal  of  Van 
Rensselaer  to  return  the  securities  to  the 
plaintiff,  in  pursuance  of  his  demand. 
Taken  together,  they  do  not  constitute 
either  the  assertion  or  exercise  of  any 
right  in  respect  to  thesecui'ities  under  any 
contract  of  sale  between  the  plaintiff  and 
the  defendant  as  individuals.  It  is  quite 
true,  and  the  authorities  so  declare,  that 
the  receipt  and  acceptance  by  the  vendee 
under  a  verbal  agreement,  otherwise  void 
by  the  statute  of  frauds,  may  be  complete, 
although  the  terms  of  the  contract  are 
in  dispute.  Receipt  and  acceptance  by 
some  unequivocal  act,  sufficiently  proven 
to  have  taken  place  under  some  contract 
of  sale,  is  sufficient  to  take  the  case  out 
of  the  prohibition  of  the  statute,  leaving 
the  jury  to  ascertain  and  find  from  the 
testimon3-  what  terms  of  sale  wefe  ac- 
tually agreed  on.  Marsh  v.  Hyde,  3  (iray, 
331  ;  Townsend  v.  Hargraves,  118  Mass. 
32.^);  Benj.  Sales,  §  170.  But,  as  was  said 
by  Williams,  J.,  in  Tomkinson  v.  Staight, 
17  C.  B.  697,  the  acceptance  by  the  defend- 
ant must  be  in  the  quality  of  vendee. 
"The  statute  does  not  mean  that  the 
thing  which  is  to  dispen.se  with  the  writ- 
ing is  to  take  the  place  of  all  the  terms  of 
the  contract,  but  that  the  acceptance  is 
to  establish  the  broad  fact  of  the  relation 
of  vendor  and  vendee."  The  act  or  acts 
relied  on  as  constituting  a  receipt  and 
acceptance,  to  satisfy  the  statute,  must 
be  such  as  definitely  establish  that  the 
relation  of  vendor  and  vendee  exists. 
Remick  v.  Sandford,  120  Mass.  309. 

In  the  present  case  the  notice  of  the  de- 
fendant, as  president  and  trustee  of  the 
Storniont  Company,  to  Van  Rensselaer, 
to  retain  possession  of  the  securities,  and 
Van  Rensselaer's  refusal  to  return  the  se- 
curities to  the  plaintiff  on  his  demand  in 
consequence  thereof,  certainly  are  not 
facts  which  tend  to  establish  the  existing 
relation   of   vendor    and    vendee   between 


the  plaintiff  and  the  defendant.  The  de- 
fendant in  his  notice  makes  no  claim  as 
such;  and  ceitainly  no  assent  on  the  part 
of  the  plaintiff  to  his  exercise  of  any  such 
dominion  is  shown.  It  is  clear  beyond 
all  controversy,  so  far  as  this  record 
shows,  that  the  plaintiff  had  never  con- 
sented that  Van  Rensselaer  should  deliver 
the  securities  to  the  defendant  except 
upon  payment  of  the  price,  nor  is  there  a 
particle  of  proof  that  Van  Rensselaer  has 
ever  done  so. 

It  is  further  and  finally  urged,  however, 
by  his  counsel,  that  it  was  competent  for 
the  plaintiff  to  waive  the  condition  of  a 
previous  payment  of  the  consideration, 
and  to  authorize  Van  Rensselaerto deliver 
the  securities  to  the  defendant  without 
performance  of  the  contract  on  the  part 
of  the  latter,  and  that  the  bringing  of  the 
present  action  was  such  a  waiver.  If,  in 
point  of  fact.  Van  Rensselaer  had  trans- 
ferred the  manual  possession  of  the  securi- 
ties to  the  defendant,  or  if,  contrary  to 
the  terms  of  his  original  receipt,  he  had 
agreed  with  the  defendant  to  hold  the 
securities  subject  to  his  order  as  his  agent, 
free  fron)  the  conditions  of  the  purchase, 
and  as  his  absolute  property,  the  plain- 
tiff's assent  to  this  new  arrangement 
might  be  well  implied  from  his  bringing 
an  action  against  the  defendant  to  re- 
cover the  consideration.  But  the  prem- 
ises on  which  this  conclusion  rests  are  not 
to  be  found  in  the  present  case.  There 
was  no  transfer  of  possession  from  Van 
Rensselaer  to  the  defendant,  nor  has  there 
been  any  change  in  the  relation  of  Van 
Rensselaer  to  his  possession  ot  the  securi- 
ties, whereby  he  has  agreed,  with  the  con- 
sent of  the  defendant,  to  hold  them  as 
agent  for  the  latter  as  vendee  under  any 
contract  of  sale  with  the  plaintiff. 

On  the  whole,  we  are  well  satisfied  that 
there  was  no  evidence  of  a  receipt  and 
acceptance  of  the  securities  in  question  by 
the  defendant  to  authorize  a  recovery 
against  him  upon  the  alleged  contract  of 
sale.  It  was  error  in  the  circuit  court  to 
refuse  to  charge  the  jury  to  that  effect,  as 
requested  by  the  counsel  for  the  defend- 
ant. For  that  error  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  grant  a  new  trial. 
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HOETON  V.  BUPFINTON. 

(105  Mass.  399.) 

Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Oct.  Term,  1870. 

Replevin  of  a  wason.  Jarvis  B.  Horton, 
the  original  owner  of  the  wagon,  sold  and 
delivered  it  to  Uharles  A.  Horton,  who 
sold  it  to  the  plaintiff.  While  in  the  plain- 
tiff's handH,  it  was  attached  by  the  de- 
fendant, a  deput.v  sheriff,  on  a  writagainst 
Jarvia  B.  Horton.  There  was  evidence 
that  the  sale  by  Jarvis  B.  Horton  to 
Charles  A.  Hortou  was  on  a  Sunday.  The 
defendant  requested  the  judge  to  instruct 
the  jury  that,  "if  Jarvis  B.  Horton  under- 
took to  sell  the  property  to  Charles  A. 
Hortou  on  Sunday,  then  Charles  A.  Hor- 
ton acquired  no  title  to  it  by  that  trans- 
action, and  could  impart  no  title  to  the 
plaintiff,  when  lie  undertook  to  sell  it  to 
him,  which  the  latter  could  set  up  against 
an  attaching  creditor  of  Jarvis  B.  Hor- 
ton." The  judge  refused  the  instruction 
prayed  for,  and  instructed  that  "if  Charles 
A.  Horton  purchased  the  wagon  on  Sun- 
day, and  sold  it  to  the  plaintiff  without 
informing  him  that  it  was  purchased  on 
Sunday,  and  the  plaintiff  was  ignorant  of 
that  fact  when  he  bought  the  wagon,  and 
in  no  way  participated  in  the  transaction 
on  Sunday,  then  he  would  acquire  a  title 
to  the  wagon  by  the  sale  from  Charles  A. 
Horton  which  he  could  set  up  against  an 
attaching  creditor  of  Jarvis  B.  Horton." 
The  jury  found  for  plaintiff,  and  the  de- 
fendant alleged  exceptions. 

C.  A.  Reed,  for  plaintiff.  G.  Marston 
and  G.  E.  Williams,  for  defendant. 

AMES,  J.  It  is  well  settled  that  con- 
tracts made  upon  the  Lord's  day  are  ille- 
gal and  cannot  be  enforced.    It  is  equally 


well  settled,  however,  that  after  such  a 
contract  has  been  executed  and  carried  in- 
to full  effect,  the  law  will  not  aid  a  party, 
who  has  jiaid  money  or  delivered  property 
in  pursuance  of  its  terms,  to  reclaim  what 
he  has  so  parted  with.  The  policy  of  the 
law  is  to  leave  the  parlies  in  all  such 
cases  without  remedy  against  each  other. 
Thedefenoe  of  illegality  is  allowed, "not  as 
a  protection  to  the  defendant,  but  as  a 
disability  in  the  plaintiff."  Myers  v. 
Meinrath,  101  Mass.  366. 

Thecase  finds  that  the  wagon  in  dis- 
pute, although  it  mny  be  true  that  it 
was  sold  by  Jarvis  B.  Horton  on  the 
Lord's  day,  was  delivered  to  his  brother, 
Charles  A.  Horton,  was  subsequently  sold 
by  the  latter  to  the  plaintiff,  and  was  in 
the  actual  possession  and  use  of  the  pUiin- 
tiff  at  the  time  of  the  attachment  by  the 
defendant.  In  the  absence  of  all  evidence 
to  the  contrary,  it  may  be  assumed  that 
the  consideration  of  the  first  sale  was 
paid.  Under  such  circumstances  it  is  difH- 
eult  to  see  how  the  original  vendor,  Jarvis 
B.  Horton,  could  have  reclaimed  it  on  tho 
ground  of  any  illegality  in  the  contract  of 
sale.  The  law  vsrouirt  not  aid  him  to  undo 
what  he  had  done.  He  could  only  im- 
peach the  sale  by  showing  the  illegality 
of  his  own  act,  which  in  the  case  of  an 
executed  and  completed  contract  he  cer- 
tainly cannot  do.  This  disability  on  his 
part  to  reclaim  it  would  avail  the  party 
holding  it,  as  a  sufficient  title.  Myers  v. 
Meinruth,  ubi  supra.  It  had  ceased  to 
he  the  original  vendor's  property,  or  lia- 
ble for  his  debts,  and  therefore  the  attach- 
ment under  whicb  the  defendant  seeks  to 
justify  was  wrongful.  King  v.  Green,  6 
Allen,  139.  ClariUge  v.  Hoare,  14  Ves.  59. 
Way  V.  Foster,  1  Allen,  408.  Gregg  v.  Wy- 
man,4Cush.  322.  Sampson  v.  Shaw,  101 
Mass.  145. 

Exceptions  overruled. 
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HOSMER  et  al.  t.  WILSON. 

(T  Mich.  294.) 

Supreme  Court  of  Michigan.    Oct.  17,  1859. 

Assumpsit  by  John  B.  Wilson  against 
Kufus  Hosmer  and  another  "for  wovk  and 
laliour  done,  and  services  rendered,  and 
materials  lurnislied,  by  plaintiff  and  his 
servants  for  defendnnt.s,  all  at  request  of 
said  defendants."  Judgment  for  plaintiff, 
and  defendants  bring  error.     Eeversed. 

It  appeared  that  one  of  defendants  had 
called  at  plaintiff's  foundry,  and  tViere 
signed  a  witten  order  for  an  engine,  to  be 
paid  for  when  taken  out  of  the  shop,  and 
that  plaintiff's  clerk  accepted  the  order; 
that  plaintiff  then  proceeded  to  make  such 
engine,  and  only  stopped  when  he  received 
a  letter  from  defendants  countermanding 
tlie  order. 

Jerome  &  Swift,  for  plaintiffs  in  error. 
Towle,  Hunt.  &  Newberry,  for  defendant 
in  error. 

CHRISTIANCY,  J.  Whether  the  writ- 
ten memorandum  signed  by  the  defend- 
ants below,  when  taken  in  connection 
■with  the  whole  transaction  between  the 
parties,  was  understood  by  all  of  them  as 
a  contract,  might  have  been  a  fair  ques- 
tion of  fact  for  the  jury.  Hut  admitting 
the  contract  to  have  been  proved  in  all  re- 
spects as  claimed  by  the  plaintiff,  and  that 
defendants  below  wrongfully  counter- 
manded the  order  for  the  engine,  after  the 
plaintiff  had,  in  good  faith,  made  most  of 
the  castings,  and  done  a  large  part  of  the 
work;  the  first  question  which  arises  is, 
whether  the  plaintiff  was  entitled  to  re- 
cover upon  the  common  counts  for  work 
and  labor,  as  upon  a  quantum  meruit? 
As  to  the  materials  it  is  admitted  he  could 
not,  though  contained  in  the  same  count; 
as  they  still  belonged  to  plaintiff,  and 
were  never  delivered  to  defendants. 

In  the  case  of  a  contract  for  a  certain 
amount  of  labor,  or  for  work  for  a  specified 
period  — when  the  labor  is  to  be  performed 
on  thematerials  or  property,  or  in  carrying 
on  the  business,  of  the  defendant,  or  when 
the  defendant  has  otherwise  accepted  or 
appropriated  the  laborperformed.if  thede- 
fendant  prevent  the  plaintiff  from  per- 
forming the  whole,  or  wrongfully  dis- 
charge him  from  his  employment, or  order 
him  to  stop  the  work,  or  refuse  to  pay 
as  he  has  agreed  (when  payments  become 
due  in  the  progress  of  the  work),  or  disa- 
ble himself  from  performing,  or  unquali- 
fiedly refuse  to  perform  his  part  of  the 
contract,  the  plaintiff  may,  without  fur- 
ther performance,  elect  to  sue  upon  the 
contract  and  recover  damages  for  the 
breach,  or  treat  the  contract  as  at  an 
end,  and  sue  in  general  assumpsit  for  the 
work  and  labor  actually  jterforraed  :  Hall 
v.  Rupley,  10  Barr,  231  ;  Moulton  v. Trask, 
9  Mete,  .579;  Derby  v.  Johnson,  21  Vt.,  21 ; 
Canada  v.  Canada,  6  Oush.,  15;  Draper  v. 
Randolph,  4  Harrington,  454;  Webster  v. 
Enfield.  5  Gilm.,  298. 

And  in  such  eases  he  may,  it  would  seem, 
under  the  common  indebitatus  count,  re- 
cover the  contract  price,  where  the  case  is 
such  that  the  labor  done  can  be  measured 
or  apportioned   by  the  contract  rate;  or 


whether  it  can  be  so  apportioned  or  not, 
he  may  under  the  quantum  meruit  recover 
what  it  is  reasonably  worth.  But  in  all 
such  cases,  the  plaintiff,  ha\ing  appro- 
priated and  received  the  benefit  of  the 
labor  (or,  what  is  equivalent,  having  in- 
duced the  plaintiff  to  expend  his  labor  for 
him,  and,  if  properly  performed  according 
to  his  desire,  the  defendant  being  estopped 
to  deny  the  benefit),  a  dut.v  is  imposed 
upon  the  defendant  to  pay  for  the  labor 
thus  performed.  This  duty  the  law  en- 
forces under  the  fiction  of  an  implied  con- 
tract, growing  out  of  the  reception  or  ap- 
propriation of  the  plaintiff's  labor. 

It  is  therefore  evident,  Ist,  that  in  all 
the  cases  supposed,  an  implied  contract 
would  have  arisen,  and  the  plaintiff  might 
have  recovered  upon  a  quantum  meruit,  if 
no  special  contract  had  ever  been  made; 
2d,  that  in  the  like  cases  (where  the  value 
of  the  work  done  could  not,  as  it  probably 
could  not  in  the  case  before  us,  be  appor- 
tioned by  the  contract  price)  the  value  or 
fair  price  of  the  work  done,  would  neces- 
sarily constitute  the  true  measure  of  dam- 
ages. And  in  all  such  cases,  as  first  sup- 
posed, either  the  contract  price,  or  the 
reasonable  worth  of  the  labor  done,  would 
measure  the  damages. 

Similar  considerations  and  like  rules 
would,  doubtless,  equally  apply  to  con- 
tracts for  furnishing  materials,  and  for  the 
sale  and  delivery  of  personal  property, 
when,  after  part  of  the  materials  or  prop- 
erty has  been  received  and  appropriated 
by,  or  rested  in  the  defendant,  he  has  pre- 
vented the  plaintiff  from  performing,  or 
authorizing  him  to  treat  the  contract  as 
at  an  end,  on  any  of  the  grounds  above 
mentioned. 

But  the  case  before  us  stands  upon 
very  different  grounds.  Here  the  con- 
tract, as  claimed  to  have  been  proved, 
was  in  no  just  sense  a  contract  for  work 
and  labor,  nor  could  the  plaintiff,  while 
at  work  upon  the  engine,  be  properly  said 
to  be  engaged  in  the  business  of  the  de- 
fendants. It  was  substantially  a  contract 
for  the  sale  of  an  engine,  to  be  made  and 
furnished  by  the  plaintiff,  to  the  defend- 
ants, from  the  shop,  and,  of  course,  from 
the  materials  of  the  plaintiff.  The  defend- 
ants had  no  interest  in  the  materials,  nor 
any  concern  with  the  amount  of  the  labor. 
They  were  to  pay  a  certain  price  for  the 
engine  when  completed.  Engines,  it  is 
true,  arc  not  constructed  without  labor; 
the  labor,  therefore,  constitutes  part  of 
the  value  of  the  engine.  But  this  would 
have  been  equally  true  it  the  contract  in 
this  case  had  been  for  an  engine  already 
completed. 

The  labor  of  the  plaintiff  was  upon  his 
own  materials,  to  increase  their  value,  for 
the  purpose  of  effecting  s  sale  to  defend- 
ants when  completed.  No  title  in  any 
part  of  the  materials  was  to  vest  in  de- 
fendants till  the  whole  should  be  com- 
pleted by  plaintiff,  and  delivered  to  defend- 
ants. The  plaintiff  might  have  sold  any 
of  the  materials,  after  the  work  was  per- 
formed, or  the  whole  engine  when  com- 
pleted, at  any  time  before  delivery  to,  or 
acceptance  by  defendants. 

Whether,  therefore,  the  labor  actually 
performed   on   these  materials,  when   the 
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defendants  refused  to  go  on  with  the  con- 
tract, or  prevented  the  fnrther  [jtrfonu- 
ance,  had  enhanced  or  diminished  the 
value  of  the  materials,  and  how  mucli, 
would  be  a  necessary  (luestion  of  fact,  in 
arriving  at  any  proiTer  measure  of  dam- 
ai^es.  The  value  of  the  work  and  labor 
does  not,  therefore,  in  such  a  case,  consti- 
tute the  proper  criterion  or  measure  of 
damages.  If  the  value  of  the  materials 
has  been  enhanced  by  the  lahor,  the  plain- 
tiff, still  owning  the  materials,  has  already 
received  compensation  to  the  extent  of 
the  increased  value;  and  to  givehim  dam- 
ages to  the  full  value  of  the  labor,  would 
give  him  more  than  a  compensation.  If 
the  value  of  the  materials  has  been  dimin- 
ished, the  value  of  the  labor  would  not 
make  the  compf'usation  adequate  to  the 
loss.  It  would  be  only  in  the  single  case 
where  the  materials  have  neither  been  in- 
creased nor  diminished  liy  the  labor,  that 
the  value  of  the  labor  would  measure  the 
damages.  Such  u.  case  could  seldom  oc- 
cur, and  whether  it  could  or  not,  it  must 
always  be  a  question  offset  in  the  (^ase, 
whether  the  value  of  the  materials  does 
remain  the  same,  or  wiiether  it  has  been 
increased,  or  diminished,  and  to  what  ex- 
tent. 

Again,  as  the  defendants  never  received 
the  engine,  nor  any  of  the  materials,  the 
title  and  possession  still  remained  in  the 
plaintiff,  and  the  defendants  never  having 
received  or  apiiropriated  the  labor  of  the 
plaintiff,  if  the  same  work  had  been  per- 
formed under  the  like  circumstances,  witli- 
out  any  actual  or  special  contract,  the 
law  would  have  imposed  no  duty  upon 
the  defendants,  and  therefore  implies  no 
contract  on  their  part  to  pay  for  the 
work  (lone:  1  Chit.  PL,  ys2;  Atkinson  v. 
Bell.S  B.&C.,277;  Allen  v.  Jarvis,:JO  Conn., 
38. 

The  only  contract,  therefore,  upon  which 
the  plaintiff  can  rely  to  pay  him  for  the 
labor,  is  the  special  contract.  No  duty  is 
imposed  upon  the  defendants  otherwise 
than  by  this.  This  contract,  therefore, 
must  form  the  basis  of  the  plaintiff's  ac- 
tion. He  must  declare  upon  it,  and  claim 
his  damages  for  the  breach  of  it,  or  for 
being  wrongfully  prevented  from  perform- 
ing it.  His  damages  will  then  be  the  ac- 
tual damages  which  he  lias  suffered  from 
the  refusal  of  the  defendants  to  accept  the 
articles,  or  in  consequence  of  being  pre- 
vented from  its  performance;  and  these 
damages  may  be  more  or  less  than  the 
value  of  the  labor.  This  case,  therefore, 
in  this  respect,  comes  directly  within  the 
principle  recognized  in  the  case  of  Atkin- 
son v.  Bell,  above  cited,  and  in  Allen  v. 
Jarvis,  20  Conn.,  38  (a  well  reasoned  case, 
which  we  entirely  approve).  And  see 
Moody  v.  Brown,  34  Me.,  107,  where  the 
same  principle  is  recognized. 

But  it  was  claimed  by  plaintiff's  counsel 
that  no  action  could  have  been  main- 
tained on  the  special  contract  until  fully 
performed,  and  the  engine  delivered  or 
tendered  to  the  defendants  ;  that  the  un- 
qualified refusal  of  the  defendants  to  take 
the  engine,  when  it  should  be  completed, 
was  not  a  prevention  of  performance 
which  would  authorize  the  plaintiff  to  sue 
upon   the  contract  on    that    ground.     We 


think  it  was,  and  that  such  absolute  re- 
fusal is  to  be  considered  in  the  same  light, 
as  repects  the  plaintiff's  remedy,  as  an  ab- 
solute, physical  prevention  by  the  defend- 
ants. This  view  will  be  found  fully  sus- 
tained hv  the  following  cases:  Cort  v. 
Amberga'teRailway  Co.,  6  E.  L.  &  Eq.,2.30; 
Derby  v.  Johnson,  21  Vt.,  21;  Clarke  v. 
Marsiglia,  1  Denio,  317;  Huchster  v.  De 
Latour,  20  E.  L.  &  Eq.,  1.57.  In  the  latter 
case,  it  was  held  that  a  refusal  of  the 
employer  before  the  work  commenced,  to 
allow  "it  to  be  done,  authorized  an  imme- 
diate action  upon  the  contract. 

So,  a  refusal  to  make  any  payment, 
which,  by  the  contract,  is  to  be  made 
during  the  progress  of  the  work,  has  the 
same  effect:  Draper  v.  Randolph,  above 
cited ;  and  see  Hoagland  v.  Moore,  2 
Blackf.,  1(;7;  Webster  v.  Enfield,  5  Gilm., 
298;  Withers  v.  Reynolds,  2  B.  •&  Ad.,  882. 
See  this  whole  subject  ably  discussed,  and 
the  authorities  cited,  in  2  Smitli's  Lead. 
Cas.  (Amer.  Edit.),  22  to  38;  and  for  what 
will  amount  to  prevention,  see  note  of 
Hare  &  Wallace  to  same,  40.  As  to  mode 
of  declai'ing  on  the  contract:  Ibid.,  41, 
and  1  Chit.  PL,  326. 

It  -would  be  unreasonable  and  unjust  to 
hold  that  the  plaintiff,  in  this  case,  after 
the  positive  countermand  of  the  defend- 
ants' order,  was,  nevertheless,  bound  to  go 
on  and  complete  the  engine,  and  thereby 
Increase  the  damages,  before  he  could-  re- 
cover for  the  work  already  done.  The 
defendants  cannot  complain  that  ths 
plaintiff  has  given  credit  to  their  asser- 
tion. The  law  will  not  require  a  vain 
thing.  And  it  is  certainly,  in  such  cases, 
much  better  for  both  parties  to  hold  the 
party  thus  notified  to  be  fully  justified  in 
stopping  the  work,  as  it  lessens  the  dam- 
ages tlie  other  party  has  to  pay,  and  re- 
lieves the  party  who  has  to  do  the  work 
from  expending  further  labor,  for  which 
he  has  fair  notice  he  is  to  expect  no  pay- 
ment. And  it  is  certainly  very  question- 
able whether  the  party  thus  notified  has  a 
right  to  go  on  after  such  notice,  to  in- 
crease the  amount  of  his  own  damages. 
In  Clarke  v.  Marsiglia,  above  cited,  it  was 
held  he  had  no  such  right,  and  that  the 
employer  has  a  right  (in  a  contract  for 
work  and  labor)  to  stop  the  work,  if  he 
choose,  subjecting  himself  to  the  conse- 
quences of  a  breach  of  his  contract,  and  that 
the  workman,  after  notice  to  quit  work, 
has  BO  right  to  continue  his  labor,  and 
recover  pay  for  it.  This  doctrine  is  fully 
approved  in  Derby  v.  .Tohnson,  above 
cited.  This  would  seem  to  be  good  sense, 
and,  therefore,  sound  law.  And  it  would 
seem  that  any  other  rule  must  tend  to  the 
injury,  and,  in  many  cases,  to  the  ruin  of 
all  parties. 

it  is  unnecessary  here  to  review  the  au- 
thorities cited  by  the  plaintiff's  counsel. 
Most,  if  not  all  of  them,  when  carefully  ex- 
amined, will  be  found  entirely  in  har- 
mony with  the  views  above  expressed. 
The  result  of  them  will  be  found  well  and 
fairly  stated,  and  evidently  form  a  careful 
examination,  in  Allen  v.  .Tarvis,  above 
cited.  I  have  made  the  same  examina- 
tion, and  come  to  the  same  result. 

It  may,  however,  be  proper  here  to  say, 
that   in  the  case   of   Planche  v.  Colburn,  8 
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Bing.,  14,  upon  which  much  reliance  was 
placed  by  the  counsel  for  the  defendant  in 
error,  there  was  a  special  count  upon  the 
contract,  as  well  as  tlie  common  counts, 
and  it  may  be  Inferred  from  the  opinion 
that  the  plaintiff  was  allowed  to  retain 
his  verdict  upon  the  special  count.  And 
we  have  the  high  authority  of  Lord  Camp- 
bell that  such  was  the  case.  See  Hoch- 
sterv.  De  Latour,  20  EL.  &  Eq.  163,  above 


cited.  As  the  conclusion  at  which  we 
have  arrived  upon  this  point  disposes  of 
the  whole  case,  it  becomes  unnecessary, 
and  even  improper  to  discuss  the  other 
questions  raised  in  the  case. 

And,  as  wo  do  not  conceive  that  under 
a  writ  of  error  we  have  any  power  to 
amend  the  declaration  in  this  respect,  the 
judgment  must  be  reversed. 

The  other  justices  concurred. 


\ 
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HOWE  V.  HAYWARD. 

(108  Mass.  54.) 

Supreme  Judicial  Court  of  Massachusetts.    Wor- 
cester.    Oct.  Term,  1871. 

T.  G.  Kent,  for  plaintiH.  P.  E.  Aldrich, 
for  defendant. 

CHAPMAN,  C.  J.  It  appears  by  the 
report,  that  the  parties  made  an  oral  con- 
tract for  the  sale  of  property  by  the  plain- 
tiff to  the  defendant,  and  that  each  of  them 
deposited  the  sum  of  .'5200  in  the  hands  of 
one  Taft.  The  plaintiff  contended  that 
the  money  deposited  by  the  defendant  was 
given  in  earnest  to  bind  the  bargain,  or 
in  part  payment.  The  defendant  con- 
tended that  it  was  unaer  an  agreement 
that  the  sum  should  be  forfeited  in  case  he 
refused  without  just  cause  to  perform  the 
contract.  The  jury  found  that  it  was  not 
deposited  in  earnest  or  in  part  payment, 
but  was  deposited  "as  a  forfeiture,  to  be 
paid  over  to  the  party  who  was  ready  to 
perform  the  contract,  if  the  other  party 
neglected  to  do  so;"  and  under  the  in- 
struction of  the  court  found  for  the  defend- 


ant. The  plaintiff  contends  that  the  find- 
ing should  have  been  for  the  plaintiff,  be- 
cause, if  the  money  was  deposited  as  a  for- 
feiture, as  stated,  it  amounted  to  "ear- 
nest," within  the  meaning  of  the  statute  of 
frauds.  This  depends  upon  the  proper 
definition  of  that  term  as  used  in  the  stat- 
ute. 

The  idea  of  "earnest,"  in  connection 
with  contracts,  was  taken  from  the  civil 
law.  Gulerbock  on  Bracton  (Am.  transl.) 
145.  It  is  not  necessary  to  consider  its 
precise  effect  under  that  law.  As  used  in 
thestatuteof  frauds, "earnest"  is  regarded 
as  a  part  paymentof  theprice.  2Bl.Com. 
447.  Pordage  v.  Cole,  1  Saund.  319i. 
Langfort  v.  Tiler,  ]  Salk.  113.  Morton  v. 
Tibbett,  15  Q.  B.  428.  Walker  v.  Nussey, 
16  M.  &  W.  302.  1  Dane  Ab.  235.  The  case 
of  Blenkinsop  v.  Clayton,!  Taunt.  597, cit- 
ed by  the  plaintiff,  turned  on  the  question 
of  delivery. 

The  deposit  with  Taft  was  not  therefore 
equivalent  to  an  earnest  to  bind  the  bar- 
gain, or  part  payment,  and  there  was  not 
a  valid  sale  within  the  statute  of  frauds. 
The  ruling  was  correct. 

Judgment  on  the  verdict. 


HUMBLE  V.  MITCHELL. 


443 


HUMBLE  V.  SUTCHELL. 

(11  Adol.  &  E.  205.) 

QiKH'ii's    Bench,    Michaelmas    Vacation.     Not. 
27,  1839. 

.\ssunipsit  by  the  purchaser  ol  shares  in 
a  joint-stocR  coni|pau.v,  called  the  Nortli- 
ern  and  Central  Bank  of  Enjjjland,  against 
the  vendor  for  refiislnji  to  sign  a  notice  of 
transfer  tendered  to  hiuj  for  sisnature, 
and  to  deliver  the  certificates  of  the  shares, 
without  which  the  shares  could  not  be 
transferred. 

Pleas.  1.  That  the  contract  mentioned 
in  the  declaration  was  an  entire  contract 
for  the  sale  of  goods,  wares,  and  mer- 
chandises, for  a  price  exceeding  £10,  and 
that  plaintiff  had  not  accepted  or  received 
the  said  goods,  &c.,  or  any  part  thereof, 
and  did  not  give  any  thing  in  earnest  to 
bind  the  bargain  or  in  part  payment,  and 
that  no  note  or  memorandum  in  writing 
of  the  bargain  was  made  and  signed  by 
defendant  or  his  agent  thereunto  lawfully 
authorized.    Verification. 

2.  That  the  contract  was  a  contract 
for  the  sale  of,  and  relating  to  an  interest 
in  and  concerning  land.^,  tenements,  and 
hereditaments  of  and  belonging  to  the 
said  company,  and  that  there  was  not  in 
respect  of,  or  relatingto.thesaid  contract, 
an  agi-eement  or  any  memorandnm  or 
note  thereof  in  writing  signed  by  defend- 
ant, or  by  an.y  other  person  thereunto  by 
him  lawfully  authorized  according  to  the 
form  of  the  statute  etc.     Verification. 

Replication:  to  the  first  plea,  denying 
that  the  contract  was  for  the  sale  of 
goods,  wares,  etc.:  to  the  second,  denying 
that  it  was  for  the  sale  of  an  interest  in 
lands  etc.    Issues  thereon. 

At  the  trial  of  the  cause  before  Coleridge 
J.,  at  the  Liverpool  Spring  assizes,  18:^8. 
it  was  proved  that  the  company  was  in 
possession  of  real  estate;  but  no  title 
deeds  to  the  estate  were  produced;  nor 
was  it  shewn  what  was  the  nature  of  the 


property  belonging  to  the  company,  or 
the  extent  of  their  intercut  therein.  The 
jury  found  a  verdict  for  the  plaintiff  on 
both  issues,  subject  to  a  motion  to  enter 
a  verdict  tor  the  defendant.  In  thefollow- 
ing  Easter  term  Alexander  obtained  a 
rule  nisi  according  to  the  leave  reserved, 
citing,  on  the  first  plea.  Ex  parte  Val- 
lance,!  and,  on  the  second  plea.  Ex  parte 
The  Vauxhall  Bridge  Company, 2  and  Ex 
parte  Horne.s 

Cresswell  and  (!rompton  now  shewed 
cause.     Alexander,  contra. 

Lord  nENMAN,  C.  J.  With  respect  to 
the  question  arising  on  the  second  plea, 
we  have  already  disposed  of  it.  The  oth- 
er point  is  whether  the  shares  in  this  com- 
pany are  goods,  wares,  or  merchandises, 
within  the  meaning  of  §  17  of  the  statute 
of  frauds.  It  appears  that  no  case  has 
been  found  directly  in  point;  but  it  is  con- 
tended that  the  decisions  upon  reputed 
ownership  are  applicable,  and  that  there 
is  no  material  distinction  between  the 
words  used  in  the  statute  of  frauds,  and 
in  the  bankrupt  act.  I  think  that  both 
the  language  and  the  intentir)n  of  the  two 
acts  are  distinguiahable,  and  that  the  de- 
cisions upon  the  latter  act  cannot  be  rea- 
sonably extended  to  the  statute  of  frauds. 
Shares  in  a  joint-stock  company  like  this 
are  mere  choses  in  action,  incapable  of 
delivery,  and  not  within  the  scope  of  the 
17th  section.  A  contract  in  writing  was 
therefore  unnecessary. 

PATTESON,    WILLIAMS,    and   COLE- 
RIDGE, .TJ.,  concurred. 
Rule  discharged. 

A  question  also  arose  as  to  the  proper  mode 
of  estimating  the  damages  in  this  action;  but 
on  this  point  the  parties  eventually  agreed. 


^  2  Deacon,  B.  0.  854. 
'  1  Glyn.  &  J.  101. 
=  7  B.  &  C.  632. 
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HITTHMACHER  v.  HARRIS'S  ADil'RS. 

(38  Pa.  St.  491.) 

Supreme    Court    of   Pennsylvania.     March   25, 
1S61. 

Trover  by  Rosaniia  Gardner,  adminis- 
tratrix, and  Silas  Sutton  and  Peter  ll. 
Scovill,  administrators  of  Elisha  Harris, 
doceased,  against.  David  M.  Huthmaclier. 
Judgment  for  plaintiffs,  and  defendant 
brings  error.     Affirmed. 

The  property  in  controversy,  consisting 
of  promissory  notes  and  tvs'o  watches, 
was  found  by  defendant  in  a  square  block 
of  wood,  on  the  top  of  which  was  a  hori- 
zontal wheel  with  a  perpendicular  iron 
spindle,  called  in  the  vendue  list  a  "drill 
machine,''  which  was  bought  by  him  at  a 
sale  of  the  effects  of  the  said  Harris. 

Hendrick  B.  Wright,  for  plaintiff  in  error. 
E.  L.  Dana,  for  defendants  in  error. 


WOODWARD,  J.  The  ground  on  which 
we  affirm  this  judgment  is,  that  there  was 
no  sale  of  the  valuables  contained  in  the 
block  of  wood,  which  is  called,  in  virtue 
of  its  horizontal  wheel  and  upright  spindle, 
"a  drill  machine."  Sale,  said  Mr.  .lustice 
Wayne,  in  Williamson  v.  Berry,  8  How. 
.'i44,  is  a  word  of  precise  legal  import,  both 
at  law  and  inequity.  It  means  at  all 
times  a  contract  between  parties  to  pass 
rights  of  property  for  money  which  the 
buyer  pays,  or  promises  to  pay,  to  the 
seller  for  the  thing  bought  and  sold. 

That  no  such  contract  was  made  by 
these  parties  in  respect  to  the  contents  of 
the  drill  machine,  we  deduce  from  the 
agreed  facts  of  the  case.  The  machine  it- 
self, and  every  essential  part  and  constit- 
uent element  of  it,  were  well  sold.  The 
consideration  paid,  though  only  fifteen 
cents,  was  in  law  a  quid  pro  quo,  and  the 
sale,  unaffected  by  fraud  or  misreijresen- 
tation,  passed  to  the  purchaser  an  inde- 
feasible right  to  the  machine  and  all  the 
uses  and  i)urposes  to  which  it  could  be 
applied.  But  the  contents  of  the  machine 
are  to  be  distinguished  from  its  constitu- 
ent parts.  They  were  unknown  to  the 
administrators,  were  not  inventoried, 
were  not  exposed  to  auction,  were  not 
sold.  Of  course  they  were  not  bought. 
All  that  was  sold  was  fairly  bought,  and 
may  be  held  by  the  purchasers.  The  title 
to  what  was  not  sold  remains  unchanged. 
A  sale  of  a  coat  does  not  give  title  to  the 
DOcket-book  which  may  happen  to  be 
temporarily  deposited  in  it,  nor  the  sale 
of  a  chest  of  drawers  a  title  to  the  de- 
posits therein.  In  these  cases,  and  mauy 
others  that  are  easily  imagined,  the  con- 
tents are  not  essential  to  the  existence  or 
usefulness  of  the  thing  contracted  for,  and 
not  being  within  the  contemplation  or  in- 
tention of  the  contracting  parties,  do  nf)t 
pass  by  the  sale.  The  contract  of  sale, 
like  all  other  contracts,  is  to  be  controlled 
by  the  clearly  ascertained  intention  of  the 
parties. 

The  argument  proceeded  very  much  on 
the  doctrine  that  equity  will,  in  certain 
cases,  relieve  against  mistakes  of  fact  as 
well  as  of  law;  but  if  there  was   no   con- 


tract of  sale,  there  could  be  no  mistake 
of  fact  to  vitiate  it,  and  therefore  that 
doctrine  has  no  possible  application.  Mis- 
take is  sometimes  a  ground  of  relief  In 
equity;  but  a  man  who  puts  up  his  wares 
at  auction  and  sells  them  to  the  highest 
bidder,  has  no  right  to  relief  on  the  ground 
that  he  was  Ignorant  of  the  value  of  that 
which  he  sold.  Such  a  mistake  comes  of 
his  own  negligence,  for  it  is  his  duty  to 
possess  all  necessary  knowledge  of  the 
value  of  that  which  he  brings  to  market, 
and  the  rule  is  general  that  it  a  party  be- 
comes remedile.^8  at  law  by  his  own  negli- 
gence, equity  will  leave  him  to  bear  the 
consequences. 

Nor  could  these  administrators,  had 
they  sold  the  contents,  have  pleaded,  in 
addition  to  their  ignorance,  their  fiduciary 
character,  and  their  possible  liability  for 
a  devastavit,  in  defeat  of  the  vested 
rights  of  the  purchaser;  for,  in  respect  to 
the  personalty  of  the  decedent,  they  stood 
in  the  dead  man's  shoes,  and  were  in  fact, 
as  they  are  commonly  called  in  law,  his 
personal  representatives.  The  law  cast 
the  personal  estate  upon  them  for  pur- 
poses of  administration,  and  a  fair  sale 
made  in  pursuit  of  that  purpose,  would 
confer  as  perfect  a  title  as  if  made  by  a  liv- 
ing owner.  They,  no  more  than  any  other 
vendor,  could  set  aside  such  a  sale  to 
avert  the  consequences  of  their  own  neg- 
ligence. 

But  inasmuch  as  they  did  not,  in  point 
of  fact,  sell  the  valuables  which  are  in  dis- 
pute, these  principles,  and  all  the  argu- 
ments dra  wn  from  the  law  of  mistake,  are 
outside  of  the  case. 

If,  then,  there  was  no  sale  and  purchase 
of  the  contents  of  the  block  or  machine, 
how  did  Huthmacher,  when  he  discovered 
his  unsuspected  wealth,  hold  it?  Evi- 
dently as  treasure  trove,  which,  though 
commonly  defined  as  gold  or  silver  hidden 
in  the  ground,  may,  in  our  commercial 
day,  be  taken  to  include  the  paper  repre- 
sentatives of  gold  and  silver,  especially 
when  they  are  found  hidden  with  both  of 
these  precious  metals.  And  it  is  not  nec- 
essary that  the  hiding  should  be  in  the 
ground,  for  we  are  told  in  3  Inst.  132,  that 
it  is  nof'material  whether  it  be  of  ancient 
time  hidden  in  the  ground,  or  in  the  roof, 
or  walls,  or  other  part  of  a  castle,  house, 
buihiing,  ruins  or  otherwise." 

The  certain  rule  of  the  common  law,  in 
regard  to  treasure  trove,  as  laid  down  by 
Bracton,  lib.  3,  cap.  3,  and  as  quoted  in 
Viner's  Abridgement,  is, "  that  he  to  whom 
the  property  is,  shall  have  treasure  trove, 
and  if  he  dies  before  it  be  found,  his  exec- 
utors shall  have  it,  for  nothing  accrues  to 
the  king  unless  when  no  one  knows  who 
hid  that  treasure. "  The  civil  law  gave  it 
to  the  finder;  according  to  the  law  of  na- 
ture, and  we  suppose  it  was  this  principle 
of  natural  law  that  was  referred  to  in 
what  was  said  of  treasure  hid  in  a  field,  in 
Matthew's  Gospel,  xiii.  44. 

But  the  common  law,  which  we  admin- 
ister, gave  it  always  to  the  owner  if  he 
could  be  found,  and  if  he  could  not  be, 
then  to  the  king,  as  wrecks,  strays,  and 
other  goods  aregiven,"  whereof  no  person 
can  claim   property:"    3  lust.  132.    Huth- 
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niHcher,  therefore,  held  the  unsold  valna- 
blesfor  tlie  personal  representatives  of  the 
deceased  owner. 

Several  sporadic  cases,  some  of  which 
wei'e  highly  apocryphal,  were  mentioned 
in    the   argument   as   affording   analogies 


more  or  less  appropriate  to  this  case,  but 
it  is  quite  unnecessary  to  discuss  them, 
because  it  they  touch,  they  do  not  encum- 
ber the  clear  ground  whereon,  as  above 
indicated,  we  rest  our  judgment. 
The  judgment  is  affirmed. 
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ILSIiEY  et  al.  v.  STUBBS. 

(9  Mass.  65.) 

Supreme  Judicial  Court  of  Mass.achusetts. 
Cumberland.    May  Term,  1812. 

This  was  a  replevin  of  a  quantity  of 
salt  and  coals.  Issue  being  taken  upon 
the  question  of  the  property  of  the  plain- 
tiffs in  the  articles  replevied,  the  same  was 
tried  at  the  last  October  term  in  this 
county  before  Thatcher,  J.,  and  a  verdict 
found  by  consent  for  the  defendant,  sub- 
ject to  the  opinion  of  the  court  upon  the 
evidence  reported  by  the  judge  who  sat  in 
the  trial. 

To  maintain  the  issue  on  their  part,  the 
plaintiffs  relied  on  a  bill  of  sale  from  Lem- 
uel Weeks  and  W.  G.  Weeks  his  son,  dated 
the  8th  of  January  1808  at  Portland,  ex- 
pressed to  be  for  the  consideration  of  8000 
dollars  and  purporting  to  convey  to  the 
plaintiffs,  "all  and  singular  the  contents 
of  the  cargo  now  on  board  of  the  ship 
Henry  of  Portland,  Joseph  Weeks  master, 
now  on  a  voyage  to  Liverpool,  and  back 
to  the  United  States," — and  also  on  a  bill 
of  lading  executed  by  the  said  Joseph 
Weeks,  as  master  of  the  ship  Henry,  at 
Liverpool  on  the  27th  of  January  1808; 
by  which  he  acknowledges  the  shipment 
and  receipt  of  the  salt  and  coals  in  queS' 
tion  on  board  the  said  ship,  to  be  deliv- 
ered at  Portland  unto  Mess.  Weeks  &  Son, 
or  their  assigns;  and  which  bill  of  lading 
was  endorsed  by  Mess.  Weeks  &  Sun  to 
the  plaintiffs  on  the  22d  of  March  1808. 

The  plaintiffs  also  produced  in  evidence 
an  agreement  made  between  Logan, 
Lenox  &  Co.  and  Weets  &  Son,  dated  the 
4th  of  November  1807,  stating  the  terms 
on  which  the  former  receive  Cf)ngignraents 
and  make  insurance  when  directed  by 
their  correspondents :  and  limiting  the 
draughts  of  the  latter  to  the  estimated 
value  of  their  consignments. — Also  a  let- 
ter from  Logan,  Lenox  &  Co.  to  Weeks  & 
Son,  dated  at  Liverpool  December  28th 
1807,  announcing  the  arrival  of  the  ship 
Henry,  and  undertaking  to  procure  em- 
ployment for  her,  if  practicable;  and  if 
not,  to  dispatch  her  immediately  with  a 
cargo  of  salt. — Likewise  the  copy  of  an 
account  curi'ent  of  Lognn,  Lenox  &  Co. 
with  Weeks  and  Son,  in  which, under  date 
of  January  26th  1808,  the  former  charge 
the  latter  with  a  cargo  of  salt  and  coals 
shipped  by  the  Henry,  and  credit  them 
with  the  proceeds  of  the  outward  cargo 
of  the  same  ship :  which  account  had  been 
produced  before  certain  arbitrators  be- 
tween Logan,  Lenox  &  Co.  and  a  Mr. 
M'Lellan,  but,  as  one  of  the  arbitrators 
testified,  not  as  shewing  the  state  of  the 
existing  demands  between  the  parties  to 
the  account :  ncrdid  it  appear  that  it  had 
ever  been  rendered  as  such  to  Weeks  & 
Son. 

On  the  other  hand,  the  defendant  relied 
on  another  bill  of  lading  affirmed  to  by 
the  same  master  of  the  ship  Henry  at 
Liverpool,  on  the  10th  of  P'ebruary  1808; 
by  which  the  same  shipment  of  the  salt 
and  coals  Is  stated  to  be  "on  the  proper 
account  and  risk  of  citizens  of  the  United 
States,  to  be  delivered  at  Boston  unto 
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Mr.  Peter  Stubbs  or  his  assigns, freight  for 
the  same  being  paid." — 

The  shipment  In  question  is  in  both  in- 
stances stated  to  have  been  made  by 
Logan,  Lenox  &  Co.:  and  the  origin  of 
these  contradictory  bills  of  lading  was  ex- 
plained by  the  testimnoy  of  Joseph  Weeks, 
the  master  of  the  ship.  In  his  deposition 
he  relates  his  voyage  in  the  Henry  for  ac- 
count of  his  owners  Weeks  &  Son,  from 
Bath  to  Liverpool,  consigned  to  Logan, 
Lenox  &  Co.  with  a  cargo,  which  he  de- 
livered there;— their  shipment  afterwards 
of  the  salt  and  coals  for  the  account  of  his 
owners,  and  consigned  to  them,  for  which 
he  afHrnied  to  the  first  bills  of  lading; — 
and  that  during  a  detention  at  Liverpool 
by  contrary  winds,  a  requisition  was 
made  upon  him  by  Logan,  Lenox  &  Co. 
in  consequence  of  intelligence  they  had 
received  of  the  failure  of  his  owners,  to 
have  those  bills  of  lading  given  up  and 
others  substituted,  threatening  to  detain 
the  ship,  if  this  was  refused.  With  this 
requisition  he  thought  himself  under  a  ne- 
cessity of  complying,  and  accordingly 
signed  the  second  hills  of  lading;  and  re- 
ceived Mr.  Stubbs,  the  present  defendant, 
the  consignee  named  in  the  second  bills, 
and  one  of  the  firm  of  Logan,  Lenox  & 
Co.  as  a  passenger;  who  came  out  for  the 
purpose  of  having  the  possession  and 
controul  of  the  cargo. — After  their  arrival 
at  Portland,  Joseph  Weeks  the  master 
gave  one  of  the  bills  of  the  first  set,  which 
he  had  retained,  to  AVeeks  &  Son  his  own- 
ers, who  endorsed  it  to  the  plaintiffs  as 
aforesaid. 

Whitman, for  plaintiffs.  Mellen  and  Em- 
ery, for  defendant. 

SEWALL,  J.  The  general  question  to 
be  decided  in  this  case  is,  does  the  evi- 
dence establish  the  property  of  this  cargo 
in  the  plaintiffs,  claiming  it  under  the  bill 
of  sale  executed  at  Portland  on  the  8th  of 
January  1808? 

As  to  the  effect  of  the  bill  of  sale,  re- 
stricting its  operation  to  the  words  of  it, 
there  would  be  no  question.  For  literally 
taken,  the  cargo  claimed  under  it  had  no 
existence  at  the  time  of  the  bargain  and 
transfer,  under  which  the  plaintiffs  claim. 
But  this  is  not  the  construction  to  be  put 
upon  a  contract  of  this  kind.  As  between 
Weeks  &  Son  and  the  plaintiffs,  the  bill 
of  sale  undoubtedly  gave  the  latter  a  right 
to  tak''  to  their  own  use  whatever  ar- 
ticles did  or  should  constitute  the  home- 
ward cargo  of  the  ship  Henry,  when  she 
should  return  from  the  voyage,  in  which 
she  was  then  engaged  ;  that  is,  such  lading 
as  she  should  have,  which,  independently 
of  the  bill  of  sale,  would  have  been  the 
property  of  the  owners  of  the  vessel;  a 
sense  latterly  and  not  incorrectly  given  to 
the  term  cargo,  as  exclusive  of  any  other 
lading,  or  goods  taken  on  freight.  The 
bill  of  sale  may  be  considered  as  establish- 
ing an  unquestionable  claim  and  right 
against  them,  or  any  interest  they  might 
have  in  a  cargo  afterwards  arriving  in 
the  ship  Henry,  from  Liverpool. 

When  however  the  question  of  property 
is  with   third  persons,  it  may  be  neces- 
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sary  to  examine  the  case  with  more  strict- 
ness. And  in  deciding  between  parties, 
whose  interests  are  not  distinguisliable  in 
equity,  the  question  may  ultimately  turn 
upon  the  nicest  formalities  of  legal  title. 

Strictly  speaking  then,  the  contract  be- 
tween WeeliS  &  !Son  and  the  plaintiffs 
gave  them  but  a  chose  in  action,  and  was 
rather  a  covenant  than  a  sale.  As 
transferring  an  expectation  or  demand 
against  the  correspondents  of  Weeks  & 
Son,  their  factoi's  at  Liverpool,  the  ven- 
dors of  the  cargo  to  be  shipped  tliere,  the 
bill  of  sale  must  be  considered  subject  to 
all  the  rights  and  duties  of  tlie  original 
parties  to  tlio  shipment,  when  it  sliould 
be  made;  the  shippers  and  master  acting 
without  notice  of  the  transfer  at  Port- 
land. The  rights  of  the  shippers  or  ven- 
dors of  the  cargo  are  not  to  be  affected  by 
the  bill  of  sale:  and  the  property  acquired 
by  it  is  not  to  be  carried  beyond  the  legal 
demands  of  Weeks  &  Son,  or  their  rights 
in  the  property  in  question,  against  the 
firm  of  Logan,  Lenox  &  Co.  TJie  defend- 
ant in  this  action  represents  them;  and 
all  their  rights,  opposed  to  the  claim  of 
the  plaintiffs,  are  to  be  allowed  to  iiim. 

In  this  view  of  tlie  case,  the  other  cir- 
cumstances and  facts  in  evidence  became 
material  to  the  decision. 

The  agreement  made  for  Logan,  Lenox 
&  Co.  with  Weeks  &  .Son,  dated  November 
4tli  ISOT,  which  may  be  considered  as  re- 
sulting in  the  consignment  of  the  ship 
Henry  to  them,  if  relied  on  for  the  plain- 
tiffs as  evidence  of  any  contract  to  send 
them  return  cargoes  for  vessels  consigned 
to  tlie  house  of  Logan,  Lenox  &  Co.  is 
verj-  deficient  in  that  respect,  and  not  at 
all  suitable  to  the  purpose.  It  not  only 
expressly  negatives  any  intention  of  ad- 
vancing for  consignments,  but  it  contains 
no  stipulation,  engaging  them  absolutely 
to  the  purcliase  of  return  cargoes,  even 
when  supplied  with  funds.  But  what  is 
more  material,  the  Henry  wn.s  not  con- 
signed to  them  for  the  purpose  of  obtain- 
ing a  return  cargo.  To  tlie  extent  of  lier 
outward  cargo,,  or  as  it  proved,  much  ex- 
ceeding tlie  proceeds  of  it, had  been  drawn 
and  accepted;  and  the  veHSi»l  was  placed 
entirely  in  the  controul  of  Logan,  Lenox 
&  Co.  to  be  employed  by  them  on  a  freight 
or  charter  party,  if  to  be  obtained  ;  and 
cargo  of  salt  was  only  to  be  resorted  to, 
if  nothing  better  could  be  done. 

The  testimony  of  the  master  was,  that 
he  had  no  power  to  dispose  of  either  ship 
or  cargo,  but  was  to  follow  tlie  orders  of 
Logan,  Lenox  &  Co.  in  all  things  concern- 
ing the  voyage:  and  in  their  letter  under 
date  of  December  28th  1807,  after  the  ar- 
rival of  the  Henry  at  Liverpool,  they  un- 
dertake to  get  a  charter  for  the  vessel  if 
possible,  and  only  to  send  a  cargo  of  salt, 
it  nothing  better  could  be  done.  Until 
the  departure  of  the  vessel  therefore,  she 
continued  under  their  controul,  and  the 
caruo  was  subject  to  their  orders.  And 
their  power  was  not  determined  by  a  ship- 
ment intended  for  Weeks  &  Son,  if  after- 
wards a  shipment  for  someother  account, 
or  upon  a  charter  or  freight,  appeared  to 
them  advisable.  The  first  bills  of  lading 
were  evidence  of  an  intention,  which,  un- 


til the  departure  of  the  vessel,  Logan, 
Lenox  &  Co.  had  authority  to  reconsider 
and  reverse:  and  this  autliority  they  ex- 
ercised in  cancelling  them,  and  substitu- 
ting other  bills  of  lading,  which  placed  the 
articles  of  the  cargo  on  freight,  instead  of 
being  on  account  of  the  owners  of  the 
ship.  Their  authority  in  tliis  respect  was 
not  impaired,  nor  was  the  determination 
on  their  part  unjust  or  improper;  because 
it  became  necessary  as  a  measure  for  their 
own  security  upon  an  intended  advance- 
ment, after  the  credit  of  Weeks  &  Son  had 
become  doubtful. 

Besides,  the  first  bills  were  cancelled 
with  the  consent  of  the  master;  a  con- 
sent in  which  he  was  enti'-ely  justified,  be- 
ing conformable  to  the  duties  of  his  own- 
ers and  employers.  Tliis  was  a  restora- 
tion of  property,  which  they  could  not, 
with  any  sense  of  justice.  Insist  upon  re- 
taining, at  the  certain  expense  and  loss  of 
their  correspondents. 

If  under  similar  circumstances,  and  at 
the  instance  of  Logan,  Lenox  &  Co.  and 
their  threatening  to  stop  the  vessel  by  vir- 
tue of  their  controul  and  authority  over 
tlie  voyage,  the  master  had  relanded  his 
cargo  and  returned  empty,  is  it  possible 
to  conceive  that  the  bill  of  sale  at  Port- 
land would  have  given  a  right  of  action 
to  the  plaintiffs  against  Logan,  Lenox  & 
Co.  for  tlie  value  of  the  cargo  shipped  or 
intended  to  be  shipped,  but  finally  re- 
stored, for  the  best  of  all  reasons,  viz.  that 
the  purchasers,  those  to  whom  it  was  go- 
ing on  credit,  had  no  ability  of  paying  for 
it,  if  they  should  take  it?— And  how  does 
the  reversal  of  the  bills  of  lading  differ 
materially  from  the  case  supposed? 

If  this  reasoning  is  correct,  there  is  no 
occasion  of  resorting  in  this  case  to  the 
doctrine  of  stoj^page  in  transitu.  For 
Weeks  &  Son  as  consignees,  or  for  their 
assigns  under  the  hill  of  lading,  there 
never  was  a  cargo  in  the  ship  Henry  in 
transitu:  the  authority  of  Logan,  Lenox 
&  Co.  to  reverse  their  intention,  and  their 
doing  this,  and  substituting  the  second 
bills  of  lading,  was  tantamount  to  a  re- 
storation of  the  property  intended  to  he 
shipped  for  Weeks  &  Son  ;  and  it  must  be 
considered  as  shipped  from  the  beginning 
for  another  account.  Their  authority  to 
demand  a  restoration,  and  that  of  the 
master  to  consent  to  it,  were  not  restrict- 
ed by  the  contract  with  the  plaintiffs,  un- 
known to  those  who  were  acting  at  Liv- 
erpool under  an  apprehension  of  an  im- 
portant change  in  the  circumstances  of 
Weeks  &  Son,  which  proved  to  be  well 
founded.  This  becoming  known  to  their 
correspondents,  seasonably  to  enable 
them  to  provide  tor  their  own  security, 
the  provision  was  made,  and  was  justi- 
fiable upon  the  principles  of  good  faith 
and  mprcantile  honour;  and  was,  1  think, 
legally  effectual  against  the  claim  of  the 
plaintiffs. 

As  a  question  of  fact  upon  the  whole  evi- 
dence, whether  the  shipment  for  the  ac- 
count of  Weeks  &  Son  had  been  finally 
cancelled,  or  was  onl.vcolourably  changed, 
some  doubt  might  be  excited  from  the  cir- 
cumstance of  the  account  produced  by 
one  of  the  firm  of  Logan,  Lenox  &  Co.  at 
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the  reference  between  tlieiii  and  n  third 
party,  containing  the  charges  of  the  salt 
and  coals  to  Weeks  &  iSon.  But  this 
doubt  is  removed  by  the  testimony  of  the 
same  witness,  of  the  manner  in  which  tliat 
account  was  obtained,  and  the  actual 
state  of  it  as  a  memorandum  only;  and 
that  it  had  never  constituted  an  account 
rendered,  and  had  never  been  offered  as 
an  existing-  demand.  And  although  tliis 
might  be  a  question  rather  for  the  jury 
than  tl)e  court,  yet  in  the  actual  state  of 
the  evidence,  a  conclusion  upon  it  for 
the  defendant  must  be  the  only  correct 
result,  so  far  as  the  case  is  aHected  by 
that  circumstance. 

With  the  aid  however  of  the  doctrine  of 
stoppage  in  transitu,  the  question  in  this 
case  may  be  more  conclusively,  and  with 
some,  more  satisfactorily  decided.  Ac- 
cording to  this  rule  of  the  law  merchant, 
which  has  become  ingrafted  with  the 
common  law,  the  shipper  or  consignor  of 
goods,  sent  upon  a  general  or  particular 
credit,  as  upon  an  order  for  a  return 
cargo,  wh3n  there  is  no  specification,  or 
a  specific  order  and  purchase  of  the  ar- 
ticles shipped,  has  a  right,  in  the  event  of 
an  actual  failure  of  the  consignee  or  pur- 
chaser, to  countermand  tliij  delivery,  and 
cause  them  to  be  delivered  to  himself  or 
to  some  other  for  his  use:  and  this  right 
ceases  only  with  the  transitus  or  passage 
of  the  goods,  upon  an  actual  or  construct- 
ive delivery  thereof  to  the  consignee  him- 
self. 

A  foreign  merchant,  who  for  a  commis- 
sion only  to  himself,  purchases  upon  his 
own  credit,  and  ships  upon  the  credit 
which  he  gives  to  his  employer,  is  a  con- 
signor or  vendor  entitled  to  the  benefit  of 
this  rule.  Nor  is  the  application  of  the 
rule  to  be  restricted  to  those  cases,  where 
the  contract  of  sale,  as  between  the  con- 
signor and  consignee,  is  to  be  considered 
execotory;  as  where  the  consignee  or 
vendeelias  not  obtained  upon  thpcredit af- 
forded him,  what  is  by  the  principles  of  the 
common  law,  a  vested  property.  On  the 
contrary  this  is  supposed  ;  and  therestric- 
tions  upon  the  exercise  of  this  right,  estab- 
lished by  English  decisions,  have  been  de- 
rived from  mercantile  usages  sanctioned 
by  their  expediency,  and  by  principles  of 
public  policy,  or  by  the  precautions  sug- 
gested by  the  system  of  the  bankrupt 
laws.  In  itself,  and  as  determining  a 
question  of  right  between  the  parties  to 
the  contract  of  sale,  the  rule  is  perfectly 
equitalile  and  just,  in  every  case  of  the 
actual  insolvency  of  the  consignee:  and 
it  has  been  allowed  to  be  exercised,  even 
where  a  part  of  the  price  had  been  paid, 
or  a  bill  of  exchange  for  it  accepted  and 
endorced  over  to  a  third  person. i 

When  it  is  that  the  transitus  is  at  an  end, 
and  a  delivery  has  taken  place,  has  been 
a  question  of  some  difficulty  in  particular 
cases.    By  one  decision,  goods  have  been 


>  Abbott  on  Shipping,  c.  9,  page  357,  (Amer. 
Edit);  Feise  y-  Wray,  3  East,  93;  Mason  v. 
Lickbarrow,  1  H.  Black.  36,5,  note  a;  Newsom 
V.  Thornton,  6  East,  27,  28;  Hodgson  v.  Loy, 
7  D.  &  E.  440. 


considered  in  transitu,  notwithstanding 
a  delivery  to  the  master  of  a  ship  char- 
tered solely  by  the  consignee.  In  another 
case,  where  the  goods  attempted  to  be 
reclaimed  had  been  delivered  to  the  mas- 
ter of  a  ship  chartered  solely  by  the  ven- 
dee for  a  terra  of  years,  and  were  put  on 
board  thereof  destined  by  him  on  a  par- 
ticular ad  venture,  for  which  they  had  been 
purchased,  it  was  holden  that  the  vendor 
could  not  stop  them.  The  distinction  in 
these  two  cases,  upon  which  these  differ- 
ent decisions  rest,  is,  as  I  apprehend,  the 
circumstance  of  the  ultimate  destination 
of  the  consignment:  for  in  both  cases  the 
consignee  was  the  owner  of  the  vessel;  in 
one  case  for  the  term  of  years;  in  the 
other  case  for  the  voyage:  so  that  this 
was  not  the  ground  of  decision,  as  Ab- 
bott in  citing  the  cases  seems  to  suppose: 
hut  in  the  one  case  the  goods  had  reached 
the  ccmstructive  possession  of  the  owner, 
the  transitus  was  at  an  end,  and  the  fur- 
ther direction  of  the  goods,  had  been  de- 
termined hj'  the  vendee:  whereas  in  the 
other  case,  the  transitus  continued,  the 
goods  had  not  arrived  to  the  possession 
of  the  owner,  actual  or  constructive,  con- 
sidered as  a  termination  of  their  passage 
from  the  vendor  to  the  vendee. ^ 

In  the  case  at  bar  the  consignee  was  the> 
owner  of  the  vessel,  on  board  of  which 
the  articles,  the  property  whereof  is  in 
question,  were  laden.  And  it  is  to  be  sup- 
posed in  making  this  (juestion,  that  they 
had  been  delivered  to  the  agent  of  the 
consignee  for  his  account  and  risk;  but 
the  delivery  was  for  the  purpose  of  car- 
riage to  him,  and  the  vessel  itself  and  the 
master,  at  the  time  the  delivery  was  coun- 
termanded, were  still  under  the  direction 
of  the  consignor.  The  goods  constituted 
a  cargo  :in  its  passage  to  the  vendee,  to 
give  the  fullest  effect  to  the  first  bills  of 
lading,  that  can  be  contended  for.  The 
right  to  stop  them  therefore,  proving  the 
actual  failure  of  the  consignee,  seems  to 
result  from  a  reasonable  construction  and 
application  of  the  rule  on  this  subject,  and 
both  the  right  and  the  exercise  of  it  are, 
in  our  opinion,  established  by  the  whole 
evidence,  not  onlj'  against  any  claim  of 
the  consignee,  but  also  against  the  claim 
of  his  assigns,  under  the  deed  to  them, 
made  prospectively  and  in  fact  before  the 
shipment:  for  which  the  consignor  was 
not  engaged  by  any  previous  promise  or 
consideration.  The  assignment  relied  on 
for  the  plaintiffs  is  not  of  a  bill  of  lading  in 
the  possession  of  the  consignee;  and  the 
case  is  not  therefore  to  be  decided  b.y  the 
usage  found  by  the  jury  in  the  ultimate 
decision  of  the  case  of  Lickbarrow  v. 
Mason, s  if  iiideed  a  similar  usage  within 
this  state  is  proveable  in  any  case. 

Dpon  the  whole,  the  opinion  of  the  court 
is  in  favour  of  the  defendant ;  and  judg- 
ment is  to  be  entered  upon  the  verdict 
taken  for  him,  for  a  return  of  the  articles 
replevied,  with  his  damages  and  costs. 


'  Stiibbs  V.  Lund,  7  Mass.  458. 

"  5  D.  &  E.  686.    Haille  v.  Smith,  1  B.  &  P. 
563. 
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(108  Mass.  351.) 

Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Nov.  Term,  1871. 

Tort  for  the  convereion  of  21  bales  of 
flocks  of  wool,  attacliecl  by  a  deputy  of 
defendant  sheriff  as  property  of  William 
H.  Lousee,  in  a  suit  against  Lougee  by 
one  of  his  creditors.  The  plaintiff  intro- 
duced evidence  that  on  December  ](i,  1868, 
he  bargained  with  Lougee's  agent,  Lewis 
H.  Bosworth,  at  an  agreed  price,  to  sell 
again;  that  the  bales  were  numbered  and 
marked,  and  were  stored  in  Lougee's  fac- 
tory; tliat  he  told  Bosworth  that  he 
wished  to  have  them  remain  where  they 
were  for  a  while,  and  would  pay  storage 
on  them,  to  which  Bosworth  agreed; 
that  he  also  told  Bosworth  that  he  was 
going  to  New  York  the  next  day,  and 
wished  some  samples  to  take  with  him; 
that  the  same  day,  at  Lougee's  counting 
room,  he  received  a  bill  of  the  flocks,  dat- 
ed that  day,  and  signed  by  Lougee,  speci- 
fying the  numbers,  marks,  and  weights 
of  the  bales,  and  acknowledging  the  re- 
ceipt of  the  price;  that  the  flocks  were  of 
two  qualities,  and  at  the  same  time  Bos- 
worth gave  him  samples  of  each;  and 
that  he  saw  the  tlocks  at  the  factory 
about  December,  but  did  not  see  them  on 
the  day  of  the  sale  nor  afterwards,  until 
they  were  attached  by  the  defendant's 
deputy.  Bosworth  testified  "that,  after 
the  bargain  was  made,  he  went  to  the  fac- 
tory, and  examined  the  bales  to  get  the 
numbers  and  weights,  and  wrote  the  bill 
which  Lougee  signed  'Lougee,'  and  deliv- 
ered it  to  the  plaintiff ;  that  he  took  out 
the  samples,  which  the  plaintiff  wanted, 
and  then  sewed  up  the  bales;  that  he  met 
the  !>laintiff  in  the  afternoon,  and  told 
liim  that  the  bill  and  the  samples  would 
be  ready  for  him  that  evening,  at  Lougee's 
counting  room;  and  that  he  gave  the 
samples  to  the  plaintiff  at  the  time  of  the 
delivery  of  the  bill  of  sale. "  The  court 
ruled  that  there  was  not  sufficient  evi- 
dence of  thedelivery  of  thegoodsaa  against 
the  attaching  creditor  of  the  seller,  and 
directed  a  verdict  forthe  defendants.  The 
plaintiff  alleged  exceptions. 

J.  K.  Tarbox,  for  plaintiff.  S.  B.  Ives, 
Jr.,  and  S.  Lincoln,  Jr.,  for  defendant. 

COLT,  J.  It  was  ruled  as  matter  of  law, 
in  this  case,  that  the  jury  would  not  be 
authorized  upon  this  evidence  to  find  a 
delivery  of  the  baled  flocks,  sufficient  to 
pass  a  title  valid  as  against  creditors  of 
the  seller.  There  was  evidence  tending  to 
show  that  the  bargain  for  the  sale  was 
made  with  one  Bosworth,  an  agent  of 
the  seller.  A  receipted  bill  of  parcels, 
signed  by  the  seller  himself,  which  con- 
tained a  description  of  the  bales  by  num- 
ber, mark  and  weight,  was  afterwards  de- 
livered by  the  agent  to  the  plaintiff.  The 
subject  matter  of  the  sale  was  all  the  baled 
flocks  then  stored  in  the  seller's  factory. 
It  was  thus  a  completed  contract  of  sale, 
and  as  between  the  parties  the  title  passed 
to  the  plaintiff.  Was  there  evidence  to 
go  to  the  jury  of  a  delivery  sufficient  as  to 


creditors?  This  is  the  only  question,  and 
in  disposing  of  it  we  must  take  the  sale 
to  have  been  made  in  good  faith  and  for 
a  valuable  consideration. 

Upon  this  question,  there  was  evidence 
tending  to  show  that  the  flocks  were 
bought  for  resale;  that  the  bales  were 
large,  not  easily  moved,  and'  requiring 
room  for  storage;  that  the  plaintiff,  hav- 
ing no  coavenient  place,  agreed  with  Bos- 
worth, at  the  time  of  the  bargain,  to  let 
them  remain  where  they  were,  and  pay 
storage,  and  directed  him  to  obtain  sam- 
ples of  the  flocks,  which  he,  the  plaintiff, 
could  take  with  him  to  New  York  to  sell 
by;  and  that  Bosworth  accordingly 
opened  the  hales,  took  out  samples  of  two 
kinds  of  tlocks,  sewed  up  the  bales,  and 
gave  the  samples  to  the  plaintiff  at  the 
time  he  delivered  the  bill  of  parcels.  The 
plaintiff  bought  upon  his  own  previous 
knowledge  of  the  article,  having  seen  the 
tlocks  at  the  store-room  of  the  factory  a 
week  or  two  before.  The  samples  were 
not  required  or  used  by  him  in  reference 
to  his  own  purchase,  and  Bosworth,  in 
taking  them  from  the  bales,  acted  under 
the  directions  and  as  the  agent  of  the 
plaintiff,  and  with  reference  to  future 
sales  by  him.  It  was  a  significant  act  of 
ownership  and  possession  on  the  part  of 
the  plaintiff,  after  the  sale  was  agreed  on, 
through  Bosworth,  acting  in  this  respect 
as  his  agent.  There  is  something  more, 
therefore,  here  disclosed,  than  a  mere  con- 
tract of  sale  without  delivery  or  posses- 
sion under  it.  And  we  are  of  opinion,  un- 
der the  law  heretofore  laid  down  by  the 
court,  that  the  case  should  have  been  sub- 
mitted, with  proper  instructions,  to  the 
jury. 

ft  was  early  held  that  the  possession  of 
personal  chattels  by  the  vendor  after  an 
alleged  sale  is  not  conclusive  evidence  of 
fraud.  Upon  proof  that  the  sale  was 
made  in  good  faith  and  for  a  valuablecon- 
sideration,  and  that  the  possession  after 
the  sale  was  in  pursuance  of  some  agree- 
ment not  inconsistent  with  honesty  in 
the  transaction,  the  vendee  might  hold 
against  creditors,  Brooks  v.  Powers,  15 
Mass.  244.  It  was  declared  by  Morton,  J., 
in  Shurtleff  v.  Willard,  19  Pick.  202,  211, 
that,  whatever  the  rule  upon  this  point 
may  be  in  England  or  elsewhere,  it  is  per- 
fectly well  settled  in  a  series  of  cases  here, 
that  the  possession  of  the  vendor  is  only 
eviderce  of  fraud,  which,  with  the  man- 
ner of  the  occupation,  the  conduct  of  the 
parties,  and  all  other  evidence  bearing  up- 
on the  question  of  fraud,  is  for  the  consid- 
eration of  the  jury.  It  is  certain  that 
slight  evidence  of  delivery  is  sufficient; 
and  if  the  buyer  with  the  consent  of  the 
seller  obtains  possession  before  any  at- 
tachment or  second  sale,  the  transfer  is 
complete  without  formaldelivery.  Shum- 
way  V.  Rutter,  8  Pick.  443.  A  delivery  of 
a  portion  in  token  of  the  whole  is  a  suffi- 
cient constructive  deliveiy  as  against 
creditors,  althousih  the  goods  are  in  the 
possession  of  various  jjersons.  Legg  v. 
Willard,  17  Pick.  140.  In  Hardy  v.  Pot- 
ter, 10  Gray,  89,  the  jury  were  told  that, 
although  the  plaintiff  only  took  a  bill  of 
sale,  yet,  if  prior  to  the  attachment  he 
had    been   to    the  place  where   the  lumber 
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was,  and  had  exercised  acts  of  ownership 
over  it.  by  virtue  of  his  purchase,  that 
would  constitute  a  delivery  of  it  good 
against  a  subsequent  attachment.  And 
this  instruction  was  held  not  open  to  ex- 
ception, although  the  evidence  was  that 
the  purclinser  liad  only  been  to  Beverly 
and  seen  the  lumber  there.  See,  also, 
Phelps  V.  Cutler,  4  Gray,  137;  Tux  worth 
V.  Moore,  9  Picls.  347:  Bullard  v.  Wait,  10 
Gray,  55;  Kopes  v.  Lane,  9  Allen,  502,  and 
11  Allen,  .".91. 

The  fact  that  the  possession  of  the  prop- 
erty Is  retained  by  the  vendor  by  agree- 
ment, and  does  not  follow  the  bill  of  sale, 
is  held  by  this  court  to  be  in  most  of  the 
cases,  evidence  of  fraud,  to  go  to  the  jury. 
In  many  of  the  states,  the  fraud  is  held  to 


be  an  inference  of  law  resulting  inevitably 
from  the  possession.  And  such  was  sup- 
posed to  be  the  earlier  English  rule,  as 
laid  down  in  Edwards  v.  Harben,  2  T. 
R.  587;  but  the  only  point  there  decided 
was,  that  an  ab^lute  conveyance  with- 
out possession,  if  there  be  nothing  but 
that,  is  in  jjoint  of  law  fraudulent.  In  the 
more  recent  cases,  it  has  been  declared 
tiiat  the  continued  possession  by  the  ven- 
dor, of  goods  sold,  is  a  fact  to  be  consid- 
eied  by  the  jury,  as  evidence  of  fraud,  and 
Is  not  in  law  a  fraud  in  itself.  Martin- 
dale  v.  Booth,  3  B.  &  Ad.  498.  Benjamin 
on  Sales,  303. 

There  was  evidence  here  of  delivery, 
which  should  have  been  submitted  to  the 
jury.     Exceptions  sustained. 
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INGLIS  V.  STOCK. 

(10  App.  Cas.  263.) 

English  House  of  Lords.     March  30,  1885. 

Appeal  from  an  order  of  the  court  of 
appeal  (Brett  M.  R.  Baggallay  and  Linrl- 
ley  L.  J.I.,)i  reversing  a  deci.slon  of  Field 
J. 2  The  facts  are  stated  in  the  reports  of 
the  decisions  below,  and  in  the  judgment 
of  the  lord  chancellor  in  this  house. 

Sir  F.  Herschell,  S.  G.,  and  A.  Cohen,  Q. 
C,  (J.  Qorell  Barnes,  with  them,)  lor  ap- 
pellant. C.  Russell,  Q.  C,  R.  T.  ReitI,  Q.  C, 
and  Danckwerts.for  respondent,  were  not 
heard. 

Earl  of  SELBORNE,  L.  C.  My  lords, 
the  question  in  this  casij  is  whether  the 
plaintiff  had,  at  the  time  of  the  loss  of  the 
steamer  City  of  Dublin  in  the  River  Elbe, 
on  the  4th  of  February  1881,  an  insurable 
interest  in  3900  bags  (or  890  tons  weight) 
of  sugar,  part  of  that  vessel's  cargo?  The 
court  of  appeal,  reversing  a  judgment  of 
Field  J.,  decided  in  the   plaintiff's  favour. 

By  two  contracts  dated  repectively  the 
7th  and  12th  of  January  1881,  which  were 
(except  as  to  dates  and  parties)  identical 
in  their  terras,  Messrs.  Drake  &  Co.  mer- 
chants of  ijondon,  agreed  to  sell  to  one 
Beloe  and  to  the  plaintiff  respectively,  200 
tons  each  of  German  beetroot  sugar  to  be 
shipped  from  Hamburg.  The  material 
terms  of  the  contract  between  Drake  and 
Beloe  are  these: — "London,  7th  .January 
1881,  Messrs.  W.  Beloe  &  Co.  We  have  this 
day  sold  to  you  for  your  account  200  tons 
German  beet  sugar  of  the  crop  isn()-81,  at 
21s.  9d.  per  cwt.  of  50%  kilos,  net  f.  o.  b. 
Hamburg  for  88  degrees  net  saccharine 
contents."  I  need  not  read  all  thedetails. 
"The  sugar  shallanalyse  between  N5/92  net 
both  inclusive;  six-pence  per  cwt.  to  be 
paid  or  allowed  for  each  degree  above  or 
below  88,  fractions  in  proportion;  but 
anything  above  92  not  to  be  paid  for. 
Should  the  average  analysis  of  whole  con- 
tract exceed  90,  such  ex;ess  is  not  to  be 
paid  for.  The  analysis  is  to  be  effect?d  by 
a  public  German  chemist."  Then,  omit- 
ting some  immaterial  points,  it  goes  on  : 
"For  January  delivery  at  Hamburg. 
Payment  by  cash  in  London  in  exchange 
for  bill  of  lading  less  two  months'  inter- 
est at  5  per  cent,  per  annum.  Any  dis- 
pute arising  out  of  this  contract  to  be  set- 
tled by  arbitration  of  two  London  brokers 
in  the  usual  way." 

By  another  contract,  dated  the  7th  of 
Januarj',  the  plaintiff  bought  from  Beloe 
the  sugar  which  Beloe  liad  contracted  to 
buy  from  Drake  &  Co.,  upon  substantially 
the  same  terms,  except  that  the  i>rice  to 
be  paid  for  it  to  Beloe  was  to  be  21s.  lOj^d. 
per  cwt.,  subject  to  like  variations  be- 
tween the  same  limits;  and  that  the  aver- 
age analysis  of  the  whole  contract  was 
"not  to  "exceed  90."  The  price,  therefore, 
in  each  case  was  to  be  variable,  according 
to  the  percentage  of  saccharine  matter 
in  the  sugar;  the  goodswere,in  each  case, 
to  be  delivered  at  Hamburg  free  onboard, 

'12  Q.  B.  D.  564. 
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and  (consequently)  were,  after  shipment, 
to  be  at  the  purchaser's  risk ;  and  the 
bills  of  lading  were  to  be  retained  by  the 
vendors  till  the  purchase-moneys  were 
paid. 

The  plaintiff  and  Beloe  at  Bristol  and 
the  agents  of  Drake  &  Co.  at  Hamburg 
engagerl  space  for  these  sugars  in  a  gen- 
eral ship,  the  City  of  Dut)lin,  one  of  a  line 
of  steamers  trading  between  Bristol  and 
Hamburg.  The  shipping  agents  at  Bris- 
tol, being  informed  by  the  plaintiff  of  his 
two  purchases  from  Beloe  and  Drake  & 
Co,  and  learning  from  Beloe  that  Drake 
&  Co.  were  his  vendors,  advised  their  cor- 
respondents at  Hamburg  that  400  tons  of 
sugar  would  be  coming  for  that  ship's 
cargo  from  Drake.  I  do  not  think  it  mate- 
rial, but  it  is  proper  to  notice  that  the 
plaintiff  did  not  know  from  whom  Beloo 
had  bought,  and  Drake  &  Co.  did  not 
know  that  Beloe  had  sold  to  the  plaintiff, 
till  after  the  loss. 

The  quantity  actually  put  on  board  the 
City  or  Dublin  at  Hamburg  was  only  3900 
bags,  or  390  tons.  As  to  this,  I  think  it 
enough  to  say,  that  if  the  plaintiff  would 
have  had  an  insurable  interest  in  4000 
bags,  under  the  circumstances  of  the  case, 
he  had,  in  my  opinion,  such  an  interest 
though  the  quantity  was  short  by  ten 
tons. 

No  other  sugar  belonging  to  Drake  & 
Co.  was  put  on  board  this  ship.  The  3900 
bags  were,  therefore,  specifically  separated 
from  the  bulk  of  the  vendor's  own  sugar; 
and  they  were  shipped  under  Drake  & 
Co.'s  contracts  with  Beloe  and  the  plain- 
tiff, with  a  view  to  and  in  fulfilment  of  the 
agreement  of  Drake  &  Co.,  as  vendors,  to 
put  the  purchased  sugars  "free  on  board." 
The  present  controversy  arises  out  of  the 
manner  in  which  this  was  done.  Bach  bag 
was  distinguished  by  a  mark  denoting  its 
percentage  (according  to  certified  analysis) 
of  saccharine  matter;  and  ten  bills  of  lad- 
ing, for  parcels  bearing  marks  correspond- 
ing with  those  on  thebags,  were  madeout 
in  animpersonalform,  and  sent  (according 
to  the  contracts)  to  Drake  &  Co.,  to  be 
retained  by  them  till  the  time  of  payment 
should  arrive.  The  aggi'egate  consign- 
ment (except  as  to  the  deficiency  of  100 
bags)  was  proper  and  suitable  to  fulfill 
the  two  contracts,  without  exceeding,  as 
to  either  of  them,  the  average  of  90  per 
cent,  of  saccharine  matter;  and  (accord- 
ing to  the  evidence  of  Mr.  Hales,  a  partner 
in  the  firm  of  Drake  &  Co.)  it  was  made 
up  and  "ordered  forward "  as  being  "so 
,ii visible."  But  no  particular  bags  were 
then  set  apart  or  marked  as  applicable  to 
the  one  contract  more  than  the  other;  it 
was  thought  sufficient  by  Drake  &  Co.,  or 
their  agents,  to  leave  this  to  be  done 
when  the  bills  of  lading  came  forward. 
There  would  be  no  practical  difficulty  in 
doing  it  in  a  proper  and  reasonable  way, 
even  if  the  plaintiff  had  not  purchased 
Beloe's  contract,  inasmuch  as  ifeither  pur- 
chaser could  claim,  and  Drake  &  Co.  were 
not  to  be  paid  for,  any  excess  beyond  90 
per  cent,  of  the  average  analysis  of  the 
whole  contract ;  though  it  was  conceiva- 
bly possible  that  it  might  have  been  done 
perversely  and  unreasonably.  The  divi- 
sion was   in   fact   made  by  Drake   &   Co., 
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who  forwarded  invoices  of  the  parcels  at- 
tributed to  each  purchaser  on  the  evenins 
of  the  4th  of  February,  after  they  had  re- 
ceived notice  of  the  loss.  In  the  division 
HO  made  the  deficiency  of  ten  tons  was  as- 
cribed to  the  plaintiff's  contract,  being 
the  later  in  date.  No  question  was 
raised  by  the  plaintiff  or  by  Beloe;  and 
the  purchase-moneys  were  paid  by  the 
plaintiff  according  to  the  contracts  and 
invoices.  But  by  this,  which  was  done 
after  the  loss,  the  underwriters  were  (of 
course)  not  i)ound. 

Jt  is  contended,  on  the  part  of  the  ap- 
pellant, thai,  under  these  circumstances, 
and  for  want  of  a  proper  division  before 
the  loss,  the  shipment  had  not  the  effect 
of  divesting  the  prior  title  of  Drake  &  Co., 
the  vendors,  or  of  passing  auy  interest  in 
these  sugars  to  the  plaintiff.  This  argu- 
ment appears  to  me  to  confound  two  very 
different  things;  the  appropriation  neces- 
sary as  between  vendor  and  purchaser, 
and  the  division,  as  between  purchaser 
and  purchaser,  of  specific  goods,  actually 
appropriated  to  The  aggregate  of  the  two 
contracts.  I  do  not  think  it  fallows  that 
there  could  be  no  appropriation  by  the 
vendor  of  which  the  purchasers  might 
take  the  benefit,  merely  because  the  par- 
cels of  goods  appropriated  were  mixed,  in 
the  act  of  appropriation,  so  as  to  require 
some  subsequent  division  or  api)ortion- 
ment.  Whether  this  may  have  happened 
by  previous  agreement  or  course  of  deal- 
ing between  all  the  parties  (in  which  case 
there  could  be  no  serious  doubt),  or  by 
accident,  error,  or  want  of  proper  care  on 
the  vendor's  part,  appears  to  me  to  make 
no  difference  in  principle.  The  purchasers 
might  possibly  he  entitled  to  reject,  but 
the  vendors  could  not,  in  my  opinion, 
without  their  consent  retract  the  appro- 
priation. 

In  the  present  case,  I  see  no  reason  to 
doubt  that  the  difficulty  arising  from  the 
confusion  of  parcels — material  only  to  the 
settlement  of  the  amounts  payable  by  the 
plaintiff  to  his  two  vendors — if  not  solved 
by  consent  (or  by  arbitration,  for  which 
each  contract  provided)  would  have  been 
soluble  by  principles  of  la  w,  applied  to  the 
facts  and  the  terms  of  the  contracts.  The 
necessity  for  doing  this,  and  the  fact  that 
it  had  not  been  done  at  the  time  of  the 
loss,  do  not, in  niyopinion,  sufficiently  dis- 
tinguish this  case  from  Browne  v.  HareS 
and  earlier  authorities  to  the  same  effect. 
The  goods  were,  by  the  act  of  the  vendors, 
separated  from  the  bulk  of  all  other  goods 
belonging  to  them;  they  were  shipped 
"free  on  board"  in  what  (for  that  pur- 
pose) was  the  purchaser's  ship,  under  two 
contracts  ho  to  deliver  them ;  in  both 
which  contracts  (subject  to  the  payments 
to  be  made  by  him  to  Drake  &  Co.  and 
Beloe)  the  plaintiff  was  then  (although 
Drake  &  Co.  did  not  know  it)  solely  inter- 
ested. I  cannot  infer  from  any  part  of  the 
evidence  that,  in  so  shipping  them  indis- 
criminately, the  vendors  intended  to 
break,  insfead  of  fulfilling,  their  contracts, 
and  to  take  upon  themselves  (("ontrary  to 
those  contracts)  the  suVjsequent  risk  of 
loss,  and  the  liability  to  freight.     Yet  this 


'  3  H.  &  N.  484;     4  H.  &  N.  82'2 


( as  it  seems  to  me)  would  be  the  necessary 
consequence  of  the  appellant's  argument. 
I  think  the  order  appealed  from  is  right, 
and  I  move  your  Lordships  to  affirm  it, 
and  to  dismiss  the  appeal  with  costs. 

Lord  BLACKBURN;— My  lords,  I  also 
agree  that  there  is  no  occasion  to  hear 
the  counsel  for  the  respondent. 

The  respondent  (plaintiff  below)  had  in- 
sured himself  by  floating  policies  to  the 
extent  of,  as  I  understand,  £5000.  One  of 
the  policies  is  set  out  as  a  sample  policy. 
It  is  a  policy  for  £4000,  part  of  £5000,  and  is 
marked  on  the  margin  No.  4247.  By  it 
the  respondent  caused  himself  to  be  in- 
sured in  respect  of  goods  conveyed  in  a 
steamer  "from  the  continent  of  Europe  be- 
tween Havre  and    Hamburg,    both    ports 

included,  "^^  Rouen  'o°/  Nantes  to   Bristol 

upon  any  kind  of  goods  and  merchan- 
dises,""  beginning  the  adventure  upon  the 
said  goods  and  merchandises  from  the 
loading  thereof  aboard  the  said  ship  at  as 
above  upon  the  said  ship  etc.,  including 
all  risks  of  craft,  and  so  shall  continue  and 
endure  during  her  abode  there  upon  the 
said  ship  etc.  And  further  until  the  said 
ship  with  all  her  ordnance,  tackle,  ap- 
parel etc.  and  goods  and  merchandises 
whatsoever,  shall  be  arrived  at  as  aoove 
upon  the  said  ship  etc.  until  she  hath 
moored  at  anchor  twenty-four  hours  in 
good  safety  and  upon  the  goods  and  mer- 
chandises until  the  same  be  there  dis- 
charged and  safely  landed. "  Then  I  pass 
over  a  sentence  which  is  immaterial  for 
the  present  purpose.  "The  said  ship  etc., 
goods  and  merchandises  etc.,  for  so  much 
as  concerns  the  assured  by  agreement  be- 
tween the  assured  and  assurers  in  this  pol- 
icy are  and  shall  be  valued  at  £4000,  part 
of  £5000,  on  sugar  to  be  hereafter  valued 
and  declared.     To  follow    policy  for  £4000 

No.  -T^  dated  6th  of  December  1880."    The 

meaning  of  to  be  "hereafter  valued  and 
declared"  is,  that  if  the  Insured  has  sev- 
eral adventures,  all  within  the  description 
in  the  polic.v,  out,  he  may  select  at  his 
pleasure  which  is  to  be  protected  by  the 
policy;  and,  on  his  giving  notice  of  such 
a  selection  to  the  insurers,  the  policy  is  as 
if  it  had  named  that  adventure  from  the 
beginning.  Of  course,  if  adventures  have 
been  previously  named,  these  come  first, 
and  whether  those  prior  subjects  of  insur- 
ance are  lost  or  not,  the  policy  is  equally 
pro  tanto  functus  officio.  And  I  believe 
the  practice  is  if  there  is  nothing  to  shew 
that  the  first  adventure  whicti  came  in 
safe  W.3S  selected  not  to  be  under  the  pol- 
icy, it  is  taken  to  be  so,  though  there  is 
no  declaration. 

The  meaning   of  "To  follow   policy  for 

3 

£4000  No.  ^2^j"  is,  that  there  being  consec- 
utive policies  any  loss  declared  is  to  be 
borne  first  by  the  earlier  policies,  and  that 

it  is  not  till  after  the  policv  No.  -rrris    es- 

41.4(> 

hausted,  either  by  losses  or  declared  ad- 
ventures which  have  come  in  safe,  that  the 
underwriters  on  the  policy  which  follows 
are  to  bear  the  balance  of  the  loss  if  any. 
There  is  not,  as  far  as  I  remember,   any 
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other  differenne  between  a  policy  In  the 
present  form  with  a  declaration  that  it  is 
on  suKar  valued  iit  £3800  loaded  in  the 
City  of  Dublin  steamer  sailed  from  Ham- 
burg to  Bristol  on  the  3rd  of  February 
1881,  and  an  ordinary  policy  for  the  same 
sugar  valued  at  the  same  sum  on  thesame 
steamer  on  the  same  voyage. 

The  defendant  below  is  an  underwriter 
for  £150  on  each  of  these  consecutive  float- 
ing policies. 

There  is  no  dippute,  at  least  now,  that 
the  City  of  Dublin  is  such  a  steamer, 
and  the  voyage  such  a  voyage  as  was 
within  the  terms  of  the  policies,  nor  that 
the  values  and  declarations  were  prop- 
erlj-  given,  nor  that  there  was  enough  left 
unexhausted  on  the  policies  to  enable  the 
underwriters  to  pay  a  total  loss.  But  it 
was  said  that  the  situation  of  the  plain- 
tiff with  regard  to  the  sugars  was  not 
such  as  to  give  him  an  insurable  Interest. 
And  I  have  no  doubt  that  iu  order  to  re- 
cover against  an  underwriter  the  assured 
must  shew  that  he  suffers  loss  in  respect 
of  the  thing  insured.  In  case  of  an  insur- 
ance on  goods  if  he  shews  that  he  had  at 
the  time  of  the  loss  the  whole  legal  prop- 
erty in  the  goods  which  were  lost,  he  un- 
doubtedly does  shew  it.  But  I  do  not 
agree  that  this  is  the  only  way  in  which 
he  can  shew  an  insurable  interest  in  goods, 
or  that  any  I'elation  to  goods  such  that  it 
the  goods  perish  on  the  voyage  the  per- 
son will  lose  the  whole,  and  if  they  arrive 
safe  will  have  all  or  part  of  the  goods, 
will  not  give  an  interest  which  may  be 
aptly  described  as  goods. 

In  the  present  case  there  has  been  a 
good  deal  of  extraneous  matter  hrf)ught 
into  the  discussion.  I  think  if  it  had  been 
remembered  that  the  three  contracts,  viz. 
that  of  the  7th  of  January,  between  Dralie 
and  Beloe,  that  of  the  same  date  between 
Beloe  and  the  plaintiff,  and  the  contract 
of  the  12th  of  January  between  Drake  and 
the  plaintiff,  were  all  in  writing;  and  it 
had  been  seen  that  they  are  so  expressed 
that,  as  in  my  opinion,  there  is  no  doubt 
as  to  their  construction,  the  objection 
would  have  been  much  more  clearly 
raised,  not  I  think  for  its  benefit. 

Drake  &  Co,  of  London,  who  were  large 
importers  of  beet  sugar  manufactured  in 
Germany,  made  a  contract  with  Beloe  of 
Bristol,  who  sometimes,  as  we  find, 
bought  to  sell  again.  There  are,  I  gather 
from  a  letter  of  the  25th  of  January  from 
Hermann  of  Hamburg  to  Drake,  trading 
lines  of  steamers  running  twice  a  month 
from  Hamburg  to  Ijiverpool,  I^eith,  and 
Bristol,  and  it  maybe  other  places;  but 
to  London,  and  it  may  be  other  places,  if 
a  steamer  is  wanted  from  Hamburg  it 
must  be  chartered,  but  of  course  it  may 
be  chartered. 

And  now  by  the  contract  Drake  &  Co. 
bound  themselves  to  Beloe  to  supply  200 
tons  of  German  beet  sugar  of  the  crop  of 
1880-8i.  It  was  not  only  to  be  German  beet 
sugar  but  it  was  to  analyse  between  85  and 
92  "but  anything  above  92  not  to  be  paid 
for;"  so  that  it  would  seem  that  sugar 
below  85  would  not  fulfil  the  description 
in  the  contract,  but  sugar  above  92  might 
be    given    in    fulfilment    of   the  contract, 


though  the  excess  was  not  to  be  paid  for. 
No  portion  of  the  sugar  now  in  dispute 
was  either  below  85  or  above  92  so  that 
this  term  docs  not  come  into  operation. 
The  sugar  was  to  be  "net  free  on  board 
Hamburg"  and  it  was  for  January  deliv- 
ery at  Hamburg.  The  price  was  to  de- 
pend on  the  "average  analysis  o!  the 
wholecontract."  "Should  theaveragean- 
alysis  of  the  whole  contract  exceed  90such 
excess  is  not  to  be  paid  for."  The  solicitor- 
general  raised  an  argument  on  this  clause 
which  I  shall  notice  by-and-bye.  The 
price  was  to  be  paid  In  London  in  exchange 
for  bill  of  lading. 

Now  under  this  contract  the  first  thing 
to  be  done  was  by  Beloe  (the  buyer).  He 
must  let  Drake  the  seller,  or  rather  sup- 
plier, know  in  due  time  on  what  ship  the 
goods  were  to  be  shipped  free  on  board, 
for  till  he  knew  that,  Drake  could  not  put 
the  goods  on  board.  Beloe  might  (as  in 
fact  he  did),  engage  to  put  sugar  on 
board  several  steamers  bound  to  Bristol, 
but  he  might  have  made  an  engagement 
to  ship  sugar  for  Lelth  and  wish  to  have 
the  sugar  put  on  board  the  Leith  steamer. 
Or  he  might  (though  that  was  less  likely) 
have  chartered  a  steamer  for  Loudon,  or 
any  other  port,  and  wish  the  sugar  to  be 
put  on  board  that.  As  soon  as  he  had 
secured  room  In  the  steamer  he  did  select, 
and  let  Drake  &  Co.  know  lu  good  time 
on  what  steamer  they  were  to  ship  them, 
Drake  &  Co.'e  part  of  the  contract  begins; 
they  are  bound  to  have  there  at  Ham- 
burg, and  to  ship  free  on  board  that  ship, 
200  tons  of  sugar  answering  in  all  respects 
the  description  lu  the  contract.  Provided 
the  sugar  of  the  proper  quantity  and  de- 
scription was  put  on  board  that  ship  it 
was  no  concern  of  Beloe's  where  or  how 
Drake  &  Co.  got  it.  So  soon  as  they  had 
done  that  they  had  fulfilled  their  part  of 
the  contract  so  far  But  the  price  was  to 
be  paid  in  London  in  exchange  for  bill 
of  lading.  And  no  doubt  from  that  it  Is 
to  be  implied  that  Drake  &  Co.  were  to 
take  a  bill  or  bills  of  lading  for  the  sugar 
they  put  on  board  and,  were  in  due  time 
to  be  ready  and  willing  to  give  the  bills  of 
lading  in  London  in  exchange  for  the  price. 
If  Drake  &  Co.  did  this  Beloe  was  bound 
to  pay  the  price. 

Now  Beloe  had  on  the  same  day,  but 
whether  before  or  after  he  had  made  the 
contract  with  Drake  &  Co.  does  not  ap- 
pear, made  a  contract  with  the  plaintiff  to 
supply  him  with  200  tons  of  sugar  at  IJ^d 
a  cwt.  higher  price  than  that  at  which 
Drake  had  agreed  to  supply  Beloe.  As 
the  plaintiff  knew  where  he  wanted  the 
sugar  this  was  to  be  shipped  "free  on 
board  A.  1  steamer  to  Bristol."  The  de- 
scription of  the  sugar  was  the  same  as 
that  in  the  contract  between  Drake  and 
Beloe  except  that  it  was  said  "average 
analysis  not  to  exceed  90."  The  solicitor- 
general  said  that  if  the  average  analysis 
exceeded  90,  Beloe  was  bound  to  take  it 
from  Drake,  but  not  to  pay  the  excess  in 
price;  but  the  plaintiff  was  not  bound  to 
take  this  more  valuable  lot  at  all;  but 
would  be  in  his  right  if  he  rejected  It. 
"What  would  have  been  the  case  if  that 
point   was  raised   by  the  facts,   we  need 
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not  iuquire,  though  I  have  a  strong  sus- 
picion that  a  jury  would  not  much  fa- 
vour it. 

But  on  looking  at  the  documents  it  ap- 
pears that  not  only  were  the  averages  un- 
der 90,  but  that  by  no  possible  shuffling  of 
the  :1900  bags  actually  Pi't  on  board  the 
City  of  Dublin  could  2000  bags  have  been 
selected  the  average  of  which  would  ex- 
ceed 90.  The  plaintiff  did  not  know,  and 
had  no  reason  toinquire,  where  Beloe  was 
to  get  the  sugar  with  which  he  was  to 
supply  him.  The  plaintiff  saw  Edward 
Stock  (liis  nephew  as  it  happens,  but  that 
is  imraaterinl),  the  agent  for  the  Bristol 
line  of  steamers,  and  according  to  the  evi- 
dence of  both  the  Stocks,  the  plaintiff's 
directions  were  to  secure  room  lor  the  iOO 
tons  in  the  steamer,  which  would  leave 
at  the  end  of  the  month;  and  on  the  llth 
of  January  Edward  Stock  &  Son,  the 
Bristol  agents  for  the  steamers,  wrote  to 
Nisstle  &  Gunther  the  following  letter:  — 
"There  are  200  tons  of  sugar  sold  for  ship- 
ment the  second  half  of  this  month,  but 
we  have  not  yet  ascertained  the  names  of 
the  shippers.  There  are  also  further  par- 
cels in  treaty,"  and  so  forth.  This,  It 
must  be  noticed,  was  before  the  contract 
between  Drake  and  the  plaintiff  on  the 
12th  of  January,  and  how  there  can  be  any 
doubt  raised  that  the  plaintiff  did  his 
best  as  far  as  regards  securing  room  on 
that  steamer  to  take  on  board  the  sugar 
which  Beloe  was  to  ship  or  cause  to  be 
shipped,  I  am  unable  to  conceive.  He  had 
to  advise  Beloe  of  this,  and  it  is  sworn 
that  he  did  so,  and  I  see  no  i)ossible  rea- 
son for  doubting  that  he  did. 

The  position  of  thintts  then  as  between 
Beloe  and  the  plaintiff  was  this,  —  The 
plaintiff  had  done  his  part,  and  unless 
Beloe,  by  himself  or  Drake,  or  any  one 
else,  put  the  proper  quantity  of  sugar  of 
the  proper  description  on  board  the 
steamer  the  plaintiff  had  a  cause  of  action 
against  Beloe.  If  Beloedid  put  the  pror)er 
quantity  on  board  he  was  entitled  to  re- 
cover the  price  in  exchange  for  bills  of 
lading,  and  it  was  no  answer  that  the 
goods  had  perished  at  sea  before  the  bill  of 
lading  was  offered.  He  did  send  an  in- 
voice specifying  themarlcs  and  numbers  of 
2000  bags,  undoubtedly  put  on  board, 
which  Beloe  alleged  had  been  shipped  on 
plaintiff's  account. 

If  these  were  proper  bills  of  lading  for 
the  sugar  shipped  it  is  ditficult  to  imagine 
a  clearer  case  of  a  loss  of  sugar.  It  is 
said  the  bills  of  lading  which  he  offered  to 
give  in  exchange  for  the  casli  were  not  the 
bills  of  lading  of  goods  shipped  for  him  on 
the  City  of  Dublin,  and  therefore  he  was 
not  bound  to  pay  in  exchange  for  such 
bills  of  lading;  instead  of  being  liable  to 
pay  Beloe  the  price  he  had  an  action 
against  him  for  breach  of  cc)ntract  in  not 
shipping  as  he  ought  to  have  done.  This 
requires  us  to  notice  some  more  of  the  evi- 
dence. When  on  the  12th  uf  .lanuary  the 
plaintiff  had  made  hiscontract  with  Drake 
he  at  once  proceeded  to  Edward  Stock  & 
Sons,  who  on  that  very  day  advised  Niss- 
tle &  Co.  that  the  200  tons  were  coming, 
so  that  plaintiff  had  done  his  part  in  se- 
curing room  for  that  200  tons,  and  if  Drake 


&  Co.  have  not  shipped  them,  he  has  a 
cause  of  action  against  tbera.  They  did 
not  ship  the  whole  200  tons,  but  only  K)  i 
tons— ten  tons  or  100  bags  meant  to  be 
shipped  having  been  delayed  —  for  that 
Drake  &  Co.  sent  an  invoice  and  received 
payment.  And  as  I  said  about  Beloe,  if 
Drake  &  Co.  have  offered  the  plaintiff  bills  of 
lading  for  goods  which  were  not  shipped 
for  him  he  has  a  cause  of  action  against 
Drake  &  Co.,  and  was  not  bound  to  pay. 
But  if  Drake  &  Co.  have  fulfilled  their  con- 
tract and  the  bills  of  lading  are  those 
referring  to  the  1900  bags,  then  the  subse- 
quent loss  by  perils  of  the  seals  no  answer. 
The  plaintiff  must  pay  the  price,  and  has 
lost  it,  and  that  is  as  clear  a  loss  as  can 
well  be. 

When  Drake*-  Co.,  or  rathertheir  agents 
at  Hamburg,  were  shipping  thesugar  and 
held  the  mate's  notes,  it  was  no  doubt 
their  busini.ss  to  see  that  a  proper  bill 
of  lading  for  each  separate  shipment 
was  signed;  and  if  at  any  time  before  the 
bills  of  lading  left  Hamburg  they  had  been 
allocated  to  each  shipment,  no  objection, 
not  even  an  idle  one,  could  have  been 
raised.  But  instead  of  doing  so  the  whole 
of  the  bills  were  sent  in  a  lump  to  London 
that  they  might  be  allocated  there.  This 
was  perfectly  bona  fide.  Drake  &  Co.  had 
no  interest  in  favouring  one  more  than 
the  other,  and  were  to  be  paid  exactly  the 
same  price  per  bag,  whetlier  they  allocat- 
ed it  to  the  one  or  to  the  other.  And  if 
they  had  done  this  before  the  loss,  I  do 
not  see  what  damage  either  Beloe  or  Stock 
could  have  sustained  by  the  allocation  be- 
ing made  in  London  instead  of  In  Ham- 
burg. 

Now,  I  have  been  quite  unable  to  see, 
even  if  the  plaintiff  had  sustained  some 
damage,  that  it  could  have  been  damage 
going  to  the  whole  root  of  the  matter,  so 
as  to  form  a  defence  for  the  plaintiff 
against  an  action  by  either  Drake  &  Co.  or 
Beloe  for  not  paying  for  the  goods  in  ex- 
change for  the  bills  of  lading;  that  is, sup- 
posing the  plaintiff  (because  prices  harl 
greatly  fallen,  or  from  any  other  un- 
worthy motive)  had  wished  to  get  off. 

And  if  it  were  so,  I  think  the  case  would 
fall  entirely  within  what  Lord  Hatherley, 
in  Anderson  v.  Morice,*  says  is  the  princi- 
ple of  Sparkes  v.  Marshall. 5  The  insurers 
have  no  right  tf)  call  upon  the  insured 
to  exercise  a  possible  option  to  he  released 
from  their  contract.  But  the  loss  having 
happened  before  the  actual  allocation, 
the  plaintiff's  loss,  when  it  happened,  was 
a  loss  not  of  200  tons,  but  of  200  tons  par- 
cel of  390  tons,  so  that  the  loss,  though  ex- 
actly the  same,  is  said  not  to  be  the  same 
in  description,  because  it  is  the  loss  of  an 
undivided  portion  of  the  goods,  instead 
of  being  the  loss  of  the  goods  themselves. 
I  am  quite  unable  myself  to  perceive  why 
that  should  make  the  slightest  difference. 
In  the  merits,  certainly  it  does  not.  I  ara 
quite  unable  to  perceive  why  an  undivided 
interest  in  a  parcel  of  goods  On  board  a 
ship  may  not  be  described  as   an  interest 


*  1  App.   Ons.   7H.5. 
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in  goodsjust  asmuch  as  if  it  were  an  Inter- 
est in  every  portion  of  the  goods.  No  au- 
thority was  cited  in  order  to  shew  that  it 
was  not  so,  and  I  can  see  no  reason  for  it. 
Then,  that  being  so,  of  course  it  follows 
that  there  is  no  defence  at  all,  and  this  is 
my  opinion. 

This,  however,  is  not  the  ground  on 
which  the  court  of  appeal  decided.  They 
thought  that  there  wa.s  shewn  to  be  a  cus- 
tom or  course  of  dealing  which  rendered 
Drake  &  Co.'s  conduct  a  literal  fulfilment 
of  the  contract.  I  nra  not  satisfied  that 
on  the  evidence  such  a  custom   or  course 


of  trade  is  shewn.  T  do  not  say  it  is  not, 
hnt  I  would  at  least  wish  to  hear  the  re- 
spondent's counsel  before  deciding  on  that 
ground.  On  the  other,  as  1  have  already 
intimateil,  I  have  no  doubt  at  all. 

Lord  WATSON:  My  lords,  I  concur  in 
the  judgments  delivered,  and  have  noth- 
ing to  add. 

Lord  FITZGERALD:  My  lords,  I  also 
concur. 

Order  appealed  from  affirmed,  and  ap- 
peal dismissed  with  costs. 


IKON  CLIFF  CO.  «,  BUHL. 
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IRON  CLIFF  CO.  v.  BUHL  et  al. 

(3  N.  W.  Rep.  269,  42  Mich.  86.) 

Supreme  Court  of  Michigan.     Oct.    30,    1879. 

Error  to  Marquette. 

W.  P.  Healy,  for  plaintiff  in  error.  Dan. 
H.  Ball,  for  defeudants  in  error. 

GRAVES,  J.  In  1871  defendants  in 
ei-ror,  with  one  James  Westerman,  were 
pursuins  the  furnace  business  at  Sharon, 
in  the  state  of  I'ennsylvania,  as  copart- 
ners, under  the  name  of  the  Westerman 
Iron  Company,  and  the  plaintiffs  in  error 
were  a  mining  corporation  under  the  laws 
of  Michigan,  and  en^aired  in  mining  iron 
oreat  Negaunee,in  our  northern  peninsula. 
The  corporation  were  from  time  to  time 
shipping  their  ore  to  Erie,  Pennsylvania, 
and  thn  Westerman  company  were  in  the 
way  of  receiving  ore  from  that  point,  by 
rail,  for  their  business. 

At  this  time  Rhodes  &  Co.,  of  Cleveland, 
Ohio,  were  agents  for  the  corporation  in 
contracting  sales  of  their  ore,  and  on  the 
first  day  of  August  of  that  year  they  con- 
tracted on  l)ehalf  of  the  Cliff  company 
with  the  Westerman  company  for  the  sale 
of  a  quantity  of  ore. 

The  agreement  was  written,  and  In  these 
terms:  "Agreement  between  the  Iron 
Cliffs  Iron  (I'ompany,  of  Negannee,  Lake 
Superior,  by  its  agents,  Rhodes  &  Co.,  of 
Cleveland,  Ohio,  and  Westerman  Iron  Co., 
of  Sharon,  Pa.,  made  at  Cleveland,  Ohio, 
August  1,  1S71 :  Witnesseth,  that  the  said 
iron  Cliffs  Iron  C(jmpany,for  the  consider- 
.Ttions  hereinafter  named,  hereby  agree  to 
sell  to  the  said  Westerman  Iron  Co.  two 
thousand  gross  tons  of  Barnum  iron  ore, 
of itsstendard  quality, deliverable  at  Erie, 
Pa.,  during  the  season  of  1871,  afloat  at 
the  docks  of  the  Erie  &  Pitts.  R.  R.  Co., 
and  as  near  500  tons  per  month  as  prac- 
ticable, but  with  the  agreement  that  if  ore 
is  lost  by  disasters  of  navigation  too  late 
to  be  replaced,  said  Iron  Cliffs  Iron  Com- 
pany shall  not  be  held  accountable  for 
non-delivery  thereby  occasioned.  Said 
ore  is  to  be  paid  for  by  the  said  Wester- 
man  Iron   Co.  at  the   rate  of  8.30  dollars 

■per  ton, in  equal  payments  of  $ each, 

payable  on  tne  first  days  of  August,  Sep- 
tember, October  and  November  next,  re- 
spectively, each  of  which  payments  is  to 
consist  of  thenoteof  said  Westerman  Iron 
Company  for  5.90  per  ton  dollars  at  four 
months,  paj'able  at  Cleveland,  Ohio,  and 
2.30  dollars  in  cash,  all  in  funds  par  at 
Cleveland.  Said  Westerman  Iron  Co.,  for 
the  above-named  considerations,  hereby 
agree  to  buy,  receive  and  pay  for  said  ore 
as  above  mentioned." 

The  Westerman  company  paid  in  full  for 
the  amount  of  orecontractedfor,  but  some 
300  tons  out  of  the  2,000  aereed  for  failed 
to  reach  the  works  of  the  Westerman  com- 
pany at  Sharon,  and  Westerman  having 
retired  and  assigned  his  intere.st  to  defend- 
ants in  error,  they  proceeded,  after  a  lapse 
of  nearly  six  years,  to  bring  this  action  on 
account  of  the  mining  ore. 

They  were  allowed  to  recover,  and  the 
corporation  has  brought  error.  The 
points  agitated  are  numerous,   but    the 


case  depends  on  one  or  two  main  consid- 
erations. 

The  plaintiffs  in  error  actually  shipped 
to  the  railroad  dock  at  Erie  a  considera- 
bly larger  quantity  than  was 'bargained 
to  the  Westerman  company,  and  they  in- 
tended 2,000  tons  of  it  for  them. 

As  no  one  appeared  to  accept  it  afloat 
it  was  landed  on  the  dock  in  charge  of  the 
railroad  company  for  the  benefit  of  the 
buyers.  This  was  the  only  course  fairly 
practicable,  and  it  was  the  course  the 
Westerman  company  expected  would  be 
taken,  and  the  course  which  received  their 
subsequent  sanction.  The  position  of  de- 
fendants in  error  that  the  ore  was  to  be- 
come the  properly  of  the  Westerman  com- 
pany only  as  it  was  delivered  to  them  at 
Sharon,  and  that  during  its  deposit  on 
the  dock  in  a  larger  pile  it  remained  the 
property  of  plaintiffs  in  error,  cannot  be 
soatained.  Both  parties  understood  that 
it  should  be  left  and  was  left  for  the  rail- 
road company  to  hold  aiyd  carry  for  the 
buyers. 

The  circumstance  that  the  pilecontained 
more  than  was  bargained  to  the  \^'ester- 
nian  company  is  of  no  importance  under 
the  facts  in  this  record.  It  was  all  of  the 
same  kind  and  quality,  and  there  was 
nothing  to  do  except  to  take  away  from 
the  common  mass  the  required  quantity, 
and  tliecase  is  certain  thatit  was  fully  con- 
templated that  the  railroad  company 
should  attend  to  that  business.  Rhodes 
&  Co.  uqtified  the  agent  of  the  railroad 
company  that  2,il00  tons  of  the  ore  be- 
longed to  the  Westerman  company,  ;ind 
he  forwarded  over  1,600  tons  whicli  they 
received  ,  and  in  the  course  of  the  fall,  and 
whilst  he  was  sending  the  ore  forward, 
they  interposed  and  required  him  to  cease 
for  awhile.  The  explanation  given  is  that 
they  lacked  room,  and  that  the  railroad 
company  would  charge  them  for  the  use 
of  the  cars  if  left  unloaded  at  Sharon. 

Here  was  a  clear  exercise  of  dominion 
over  the  ore,  and  an  act  incmisiatent  with 
the  notion  that  it  was  not  subject  to  their 
control,  and  that  delivery  was  to  be  made 
by  plaintiffs  in  error  at  Sharon. 

According  to  the  evidence  the  failure  of 
the  Westerman  company  to  receive  the 
missing  ore  at  Sharon  was  owing  to  a 
miscarriage  by  the  railroad  company, and 
it  appears  that  soon  after  discovery  of 
the  loss  they  sued  the  railroad  company 
to  recover  for  the  ore  as  their  property. 
This  was  an  unequivocal  assertion  of  their 
understanding  that  the  ore  was  under 
their  control  as  their  property  when  piled 
upon  the  dock  and  ready  for  removal  to 
Sharon  by  the  railroad  company,  and  by 
them  known  to  be  subject  thereto. 

Thecircuit  judge  allowed  thejury  to  find, 
however,  that  of  the  ore  in  that  situation 
the  portion  which  was  taken  by  the  rail- 
road company  and  by  them  miscarried 
was  not  at  the  risk  of  the  Westerman 
company,  or  their  property,  but  was  still 
the  property  of  the  Cliff  corporation,  in 
the  hands  of  the  railroad  company  as  the 
agents  of  the  Cliff  corporation.  We  think 
this  was  contrary  to  unquestionable 
facts. 

The  refusal  to  permit  certain  adjudged 
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cases  in  Pennsylvania  to  be  read  to  the 
jury  from  the  books  of  reports  was  not 
error.  The  law  of  Pennsylvania  was  not 
in  dispute.  The  claim  was  that  there  ex- 
isted at  Erie  a  particular  custom  or  usaere 
in  regard  to  the  mode  of  handling  and  de- 
livering ore,  and  thi.s,  if  true,  was  a  local 
fact,  not  necessarily  8tal)le,  but  subject  to 
be  changed  as  experience  and  altered  cir- 
cumstances might  dictate,  and  it  was  not 


a  matter  to  be  proved  by  law  books. 
Much,  however,  of  the  way  in  which 
things  were  done  there,  and  all  of  im- 
portance, was  matter  of  necessity  and  of 
understanding  rather  than  of  custom. 
Further  discussion  does  not  appear  neces- 
sary. 

The  judgment  must  be  reversed,  with 
costs,  and  a  new  trial  granted. 

The  other  justices  concurred. 


JACKSON  V.  TUPPER. 
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JACKSON  et  al.  v.  TUPPER  et  al. 

(5  N.  E.  Rep.  65,  101  N.  ¥.  515.) 

Court  of  Appeals  of  New  York.     March  2, 
1886. 

This  action  wae  brought  to  recover 
damages  lor  an  alleged  breach  of  warran- 
ty in  a  contract  of  sale.  The  facts  are 
stated  in  the  case  as  follows:  The  defend- 
ants, at  VV'est  Troj  ,N.  Y.,  on  the  28th  day 
of  February,  1880,  orally  sold  to  the 
plaintiffs  about  eight  hundred  tons  of  ice, 
which  was  being  cut  at  Round-^^tt^,  near 
Olens  Falls,  N.  Y.,  and  agreed  to  place  the 
same  in  a  house  which  they  warranted 
should  be  agood, substantial  house,  which 
should  stand  a  year.  The  plaintiffs  orally 
agreed  to  pay  for  said  ice  the  sum  of  eighty 
cents  a  ton.  No  memorandum  was  made 
in  writing  of  this  contract,  and  no  money 
was  paid  at  that  time.  Some  time  after 
this,  said  ice  was  received  and  accepted 
by  the  plaintiffs  in  said  house  built  by  the 
defendants.  After  this,  about  May  1,  1880, 
the  plaintiffs  gave  the  defendants  ;|f615,  in 
full  for  said  ice,  by  crediting  said  amount 
on  an  account  Wight  had  against  Tupper. 
When  said  credit  was  given,  nothing  was 
said  by  either  party  about  said  contract 
or  its  terms.  About  May  30,  1880,  the 
house  fell.  It  was  not  properly  construct- 
ed; it  was  neither  good  nor  substantial; 
its  defects  were  latent.  They  were  not  dis- 
covered by  the  plaintiffs  before  said  house 
fell,  and  could  not  have  been  discovered 
by  an  inspection  of  the  building  before  it 
fell.  Its  defects  were  known  to  the  defend- 
ants. The  plaintiffs  suffered  damages  to 
the  amount  of  f4,131.  The  complaint 
was  ordered  amended  to  deniaiid  as  dam- 
ages the  amount  proved.  The  defendants 
on  the  trial  introduced„no  evidence.  At 
the  cldse  of  the  plaintiffs'  case  the  defend 
ants'  counsel  moved  for  a  nonsuit. 

N.  P.  Hinman,  for  appellants.  G.  B. 
Wellington,  for  respondents. 

ANDREWS,  J.  It  is  conceded  that  the 
oral  contract  of  February  28,  1880,  for  the 
sale  and  storage  of  the  ice,  was,  when 
made,  void,  under  thestatuteof  frauds.  It 
must  also  be  conceded,  under  the  decisions 
in  this  state,  that  it  was  not  validated  by 
the  payment  made  in  May,  1880.  By  our 
statute,  payment  operates  to  take  an 
oral  contract  for  the  sale  of  goods  for  the 
price  of  .foO  or   more,  out  of   the  statute. 


only  when  it  is  made  at  the  time  of  the 
contract.  2  Rev.  St.  136,  §  3.  The  deci- 
sions have  construed  this  provision  of  the 
statute  with  great  strictness.  Hunter  v. 
Wetsell,  57  N.  Y,  875,  84  N.  Y.  54!);  Allis  v. 
Rend,  45  N.  Y.  14:i.  It  is  in  substance  held 
that  payment  subsequently  made,  al- 
though conforming  to  theoral  agreement, 
is  insufflcient  of  itself  to  make  the  prior 
oral  agreement  valid.  There  must  be 
enough,  in  addition  to  the  act  of  payment, 
to  show  that  the  terms  of  the  prior  oral 
contract  were  then  in  the  minds  of  the 
parties,  and  were  reaffirmed  by  them, 
and  this  being  shoivn  a  cause  of  action 
arises,  not  on  the  prior  oral  contract,  but 
on  the  new  contract  made  at  the  time  of 
the  payment.  The  plaintiffs  did  not  bring 
their  case  within  this  principle.  There 
was  no  restatement  of  the  terms  of  the 
prior  oral  agreement  when  the  payment 
of  May  1,  1880,  was  made,  and  no  express 
recognition  thereof,  nor  was  the  payment 
made  for  the  avowed  purpose  of  binding 
the  prior  bargain.  It  is  expressly  found 
that  nothing  was  said  at  the  time  by 
either  party  about  the  contract  of  Febru- 
ary 28,  18S0,  or  its  terms.  But  a  prior 
void  contract  may  be  validated  by  a  sub- 
sequent receipt  and  acceptance  by  the 
buyer,  pursuant  thereto,  of  the  goods,  or 
part  of  them,  which  are  the  subject  of  the 
contract.  2  Rev.  St.  136,  §  3;  McKnight 
v.  Dunlop,  5  N.  Y.  537.  Where  this  has 
been  done,  the  cause  of  action  arises  on 
the  original  oral  agreement,  authenticated 
by  the  act  of  acceptance.  There  is  no  stat- 
utediflicnlty,  as  in  the  caseof  a  subsequent 
payment,  because  the  statute  does  not, 
as  in  that  case,  require  that  the  accept- 
ance must  be  at  the  time  of  the  making  of 
the  oral  agreement. 

It  was  found  in  this  case  that,  after  the 
oral  aarrenient  of  February  28,  1880,  was 
made,  "the  said  ice  was  received  and  ac- 
cepted bj'  the  plaintiffs."  It  is  impossible 
to  construe  the  finding  except  as  referring 
to  the  ice  which  was  the  subject  of  the 
oral  agreement  of  that  date,  and  as  refer- 
ring to  an  acceptance  thereunder.  This 
relieved  the  contract  from  the  ban  of  the 
statute. 

No  question  is  presented  as  to  the  right 
of  the  plaintiffs  to  the  judgment  recovered, 
assuming  that  the  contract  of  February 
28,  3880,  was  validated. 

The  judgment  should  he  affirmed. 

All  concur. 


JAMES  V.  PATTEN. 
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JAMES  V.  PATTEN. 

(6  N.  Y.  9.) 

Court  of  Appeals  of  New  York.    1851. 

This  action  was  npon  a  contract,  of 
wliicli  a  memorandum  was  given,  in  the 
foUowiuj);  words: 

"Albanj-,  Marcli  12,  1847.  Mr.  Thomas 
James,  bought  of  M.  &  S.  Patten,  for  the 
relief  committee,  three  thousanci  bushels 
yellow  corn  (fifty-six  pounds  per  bushel), 
to  be  delivered  at  the  opening  of  the  Hud- 
son river  navigation,  at  our  store  in  Al- 
bany, at  eighty -one  cents  per  bushel,  f2,- 
430.  •' 

This  memorandum  was  admitted  to  be 
In  the  handwriting  of  one  of  the  defend- 
ants. The  plaintiff  tendered  the  price  and 
demanded  the  corn,  which  the  defendants 
refused.  The  price  had  Hsen  from  eighty- 
one  to  ninety-seven  cents  per  busbel.  The 
defendant  moved  for  a  nonsuit  on  the  fol- 
lowing grounds:  First,  that  thecontract 
was  not  subscribed  by  them;  and  second, 
that  the  contract  was  not  made  with  the 
plaintiff,  but  with  the  relief  committee. 
The  motion  was  denied,  and  the  defend- 
ants excepted.  The  defendants  then 
offered  to  prove  that  the  plaintiff  pur- 
chased a  large  quantity  of  corn  as  agent 
of  a  committee,  known  as  the  Irish  relief 
committee,  and  that  the  defendants,  on 
the  opening  of  the  navigation  in  1847, 
tendered  to  said  committee  the  three 
thousand  bushels  of  corn  mentioned  in  the 
above  memorandum  or  bill  of  sale.  The 
court  excluded  this  evidence,  and  the  de- 
fendants excepted.  Judgment  wasdirect- 
ed  in  favor  of  the  plaintiff  for  f541.45. 
The  case  was  tried  by  the  court  without 
a  jury.  The  judgment  was  affirmed  at 
the  general  term  of  the  supreme  court, 
and  the  defendants  appealed. 

C.  M.  Jenkins,  for  appellants.  S.  H. 
Hammond,  for  respondents. 

PAIGE,  J.  The  principal  question  to  be 
decided  in  this  case  is  whether  the  memo- 
randum of  the  contract  entered  into  be- 
tween the  parties  was  a  valid  note  or 
memorandum  of  such  contract  within  the 
statute  of  frauds.  The  objection  made  to 
it  is  that  it  was  not  subscribed  by  the  de- 
fendants, the  parties  to  be  charged  there- 
by. The  section  of  the  chapter  of  frauds 
contained  in  the  Revised  Statutes  relative 
to  contracts  for  the  sale  of  goods  and 
chattels,  declares  that  every  contract  for 
the  sale  of  goods,  etc.,  for  the  price  of  .f50, 
or  more,  shall  be  void;  unless,  1,  a  note 
or  memorandum  of  such  contract  be  made 
in  writing,  and  be  subscrited  by  the  par- 
ties to  he  charged  thereby;  or  2,  unless 
the  buyer  shall  accept  and  receive  part  of 
such  goods,  etc.;  or,  3,  unless  the  buyer 
shall  at  the  time  pay  some  part  of  the  pur- 
chase-money. (2  R.  S.  136,  §  3.)  The  old 
statute  of  frauds,  passed  February  26, 
1787,  as  well  as  the  British  statute  of  29 
Charles  II,  chap.  3,  were  substantially  in 
the  same  words,  with  hhe  exception  of  the 
word  "subscribed."  (1  Rev.  li.  of  1813, 
p.  79,  §  15;  1  Cbit.  on  Cont.  385.)  Those 
statutes  required  thenoteor  memorandum 
of  the  contract  to  be  signed  by  the  parties 
instead  of  being  subscribed  by  them.    Un- 


der the  judicial  construction  of  our  old 
statute  and  of  the  British  statute,  it  was 
not  necessary  to  the  validity  of  the  con- 
tract, or  of  the  note  or  memorandum 
thereof,  that  it  should  be  signed  under- 
neath or  at  the  end.  It  was  held  to  be  a 
compliance  with  the  statute,  if  the  name 
of  the  party  to  be  charged  appeared  in  any 
part  of  the  instrument,  either  at  the  top, 
in  the  middle,  or  at  the  bottom,  provided 
it  was  placed  there  by  the  party  himself, 
or  by  his  authority,  and  was  applicable  to 
the  whole  substance  of  the  writing.  (Cla- 
son  V.  Bailey,  14  Johns. 486;  Merritt  v.  Cla- 
son,  12  id.  106,  107.)  Thus  the  law  stood 
at  the  time  of  the  revision.  The  revisers, 
in  their  notes  to  the  Sth  section  of  the  1st 
title  of  the  chapter  of  frauds  as  reported 
by  them,  say  it  had  been  held,  under  the 
former  statute  of  frauds,  "that  the  literal 
act  of  signing  is  not  necessary,  although 
the  statute  speaks  of  'signing.'  After  set- 
ting out  with  this  principle,  the  courts 
found  themselves  perfectly  at  large  as  to 
what  should  be  considered  a  signing.  To 
Iirevent  difficulties  of  this  sort  hereafter, 
the  revisers  propose  to  require  that  these 
agreements  shall  be  subscribed."  The  re- 
visers, at  the  end  of  the  3d  section  of  the 
2d  title,  which  relates  to  contracts  for 
the  sale  of  goods,  and  in  which  they  also 
substituted  the  word  "subscribed  "  for  the 
word  "signed,"  refer  to  their  notes  to  the 
preceding  sections.  The  note  to  the  8th 
section  of  the  1st  title  is  a  plain  expres- 
sion of  their  understanding  of  the  mean- 
ing of  the  word  "subscribed;"  and  a  clear 
manifestation  of  their  intention  in  recom- 
mending its  substitution  for  the  word 
"signed."  It  is  perfectly  clear  from  the 
note  of  the  revisers,  that  they  intended  bj' 
the  word  "subscribed,"  to  require  the 
manual  signing  of  the  agreement  at  the 
end  thereof,  by  the  party  to  be  charged. 
When  the  members  of  the  legislature 
passed  upon  the  secrions  of  the  chapter  of 
frauds  as  reported  by  the  revisers,  they 
had  their  notes  before  them,  detining  the 
meaning  of  the  word  "subscribed,"  and  in 
substance  declaring  that  the  adoption  of 
that  word  would  require  an  actual,  man- 
ual, subscription  at  the  end  of  the  note  or 
memorandum  of  the  contract.  The  legis^ 
latureunder  these  circumstances  retaining 
the  word  "subscribed,  "as  proposed  by  the 
revisers,  must  be  understood  to  have  done 
so,  for  the  purpose  of  requiring  an  actual 
signing  in  writing  of  the  agreement  or 
memorandum  thereof,  underneath  the 
same.  We  cannot  now  so  construe  these 
sections  of  the  chapter  of  frauds,  as  to 
dispense  with  the  necessity  of  an  actual 
subscription,  without  disregarding  the 
{)lainly  declared  will  of  the  legislature, 
[t  i.s  the  office  of  the  courts  to  administer 
the  law  as  the  legislature  has  declared 
it;  not  to  alter  the  law  by  means  of  con- 
struction, in  order  to  remedy  an  evil  or  in- 
convenience resulting  from  a  fair  inter- 
pretation of  the  law.  The  etymology  and 
definition  of  the  word  subscribe,  as  given 
by  lexicographers,  show  that  its  meaning 
when  applied  to  the  signature  to  an  in- 
strument in  writing,  as  understood  by 
men  of  letters,  is  the  signature  or  writing 
of  one's  name  beneath  or  at  the  end  of  the 
instrument.    This  i.«  also  its   popular  sig- 
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nlfication.  I  am  aware  that  the  poiiular 
meaning  of  the  word  "signed,"  when  aj)- 
plied  to  a  contract  or  other  instrument, 
is  generally  writing  one's  name  at  the 
bottom;  and  that  thin  is  sometimes  its 
literary  meaning.  But  this  is  not  so  em- 
phatically and  universally  its  meaning,  as 
it  is  the  meaning  of  the  word  "subscribed.  " 
The  derivation  of  that  wordfromthe  Lat- 
in word  subscribo,  shows  that  literally 
imd  according  to  its  derivation  its  mean- 
ing is  "to  write  under,  "  or  "underneath.  " 
But  this  is  not  the  primary  or  derivative 
meaning  of  tlie  verb  "to  sign."  Such 
meaning  is,  to  write  one's  name  on  paper 
or  to  show  or  declare  assent  or  attesta- 
tion by  some  sign  or  mark. 

I  concede  we  are  not  always  in  the  con- 
struction of  a  statute  to  be  controlled  by 
the  literary  signification  otwor(l.«,or  their 
Ijrimary  or  derivative  sense;  and  that 
w  here  they  have  not  by  long  habitual  con- 
struction received  a  peculiar  or  technical 
meaning,  they  are  to  receive  their  natural 
and  ordinary  signification.  (Wain  v. 
W'arlters,  5  East,  10.) 

In  all  cases,  the  intention  of  the  law- 
maker in  using  the  words  is  to  be  sought 
after,  and  when  that  is  ascertained,  it 
must  be  followed  with  reason  and  discre- 
tion in  the  construction  of  the  statute. 
Wherever  any  words  are  obscure  or 
doubtful,  the  intention  of  the  legislature 
must  be  resorted  to,  in  order  to  find  their 
meaning.  (Bac.  .\br.,  Stat.  1,  5.)  In 
the  revision  of  the  statute  of  frauds,  no 
motive  can  be  assigned  for  rejecting  a 
word,  the  legal  meaning  of  which  had  been 
established  by  a  long  lineof  adjiujications, 
and  substituting  another,  which  had  nev- 
er received  a  judicial  interpretation,  but 
which  had  a  known  limited  meaning;  un- 
less it  was  to  change  the  law  or  the  con- 
struction of  the  statute,  so  as  to  require 
an  actual  signing  of  the  name  of  the  par- 
ty at  the  end  of  the  contract  or  of  the 
memorandum  thereof,  although  in  com- 
mon parlance  the  word  "signed"  in  refer- 
ence to  a  contract  or  other  instrument  in 
writing  is  generally  understood  as  a  writ- 
ing of  the  name  at  the  l)ottom  ;  yet  now, 
neither  in  its  ordinary  orlegal  use  is  it  con- 
fined to  that  office;  but  the  word  "sub- 
scribed," in  its  habitual  use,  and  accord- 
ing to  both  its  popular  and  literary  sig- 
nification, is  limited  to  a  signature  at  the 
end  of  a  printed  or  written  instrument.  It 
has  a  secondary  meaning,  but  that  is 
purely  metaphorical,  denoting  assent, 
without  reference  to  any  mode  of  express- 
ing it  by  actual  writing.  It  seems  to  me, 
therefore,  that  the  legislature,  by  the  sub- 
stitution of  the  word  "subscribed"  for  the 
word  "signed,"  intended  a  change  in  sub- 
stance of  the  statute  of  frauds,  and  to  at- 
tain a  greater  degree  of  certainty  in  con- 
tracts, by  requiring  an  authentication,  by 
an  actual  subscription  of  the  contractor 
of  the  memorandum  thereof,  by  the  party 
to  be  charged  or  his  lawful  agent.  This 
alteration  is  more  than  a  verbal  oue,  or  a 
mere  change  of  phraseology.  It  is  an  al- 
teration in  substance;  the  rejection  of  a 
word,  which  by  means  of  judicial  inter- 
pretation, had  an  extensive  legal  signiti- 
eatiou;  and  the  adoption  of  anotherin  its 
place  which  had   in  its  popular  and  litera- 


ry use,  and  acccjrding  to  the  general  pop- 
ular understanding,  a  known  limited 
meaning.  According  to  the  familiar  rules 
of  construction,  this  substituted  word 
must  receive  its  natural  and  ordinary  sig- 
nification. (5  East,  17;  Bac.  Abr.,  Stat.  1, 
2.)  And  if  that  is  accorded  to  it,  the  con- 
tract or  memorandum  must  now  be  au- 
thenticated by  a  manual  signature  at  the 
end.  In  neither  a  popular,  literary  or  le- 
gal sense,  are  the  words  "signed"  and 
"subscribed "  synonymous,  or  of  equiva- 
lent meaning.  In  the  case  of  Merritt  v. 
Clason  (12  Johns.  102),  it  was  conceded  by 
the  eminent  counsel  who  argued  that  cafee, 
that  there  was  a  i)lain  distinction  between 
signing  and  subscribing. 

Mr.  Wells  says  "signing  does  not  ex  vi 
termini  mean  that  the  name  of  the  party 
should  be  subscribed. "  Mr.  D.  B.  Ogden 
replies,  "I  do  not  say  that  the  agreement 
must  be  subscribed,  but  that  it  must  be 
signed  in  some  part  of  the  contract." 

I  do  not  think  that  all  the  foregoing  ar- 
guments can  be  overthrown  by  the  mere 
circumstance  that  the  legislature  in  the 
chapter  in  relation  to  wills,  from  abundant 
and  unnecessary  caution,  added  to  the 
provision  requiring  the  will  to  be  sub- 
•scribeJ  by  the  testator,  the  words,  "at  the 
end  of  the  will."  The  chapter  in  relation 
to  wills  was  acted  upon  previous  to  the 
enactment  of  the  chapter  in  relation  to 
fraudulent  conve.vancea  and  contracts. 
When  the  latter  chapter  was  examined 
anfl  passed,  the  legislature  had  the  notes 
of  the  revisers  before  them  which  ex- 
plained the  distinction  between  the  words 
signed  and  subscribed  ;  and,  I  think,  wo 
must  presume  that  the  word  "subscribed" 
was  ad()i)ted  In  reference  to  its  meaning 
as  defined  by  the  revisers. 

This  question  was  expressly  determined 
by  the  court  of  errors  in  Davis  v.  Shields 
(20  ^^'end.  341),  and  is,  therefore,  no  long- 
er open  for  debate.  In  that  case  it  was 
elaborately  and  learnedly  discussed  by 
the  late  chancellor  and  by  Senator  Ver- 
planck,  and  both  of  them  came  to  Ihecon- 
clusion  that  the  word  "subscribed,"  as 
used  in  the  statute  of  frauds,  requires  an 
actual  signing  in  writing  of  the  name  of 
the  party  who  is  to  make  a  sale  of  an  in- 
terest in  lands  or  to  be  charged  by  a  con- 
tract for  the  sale  of  goods,  at  the  end  of 
the  contract  or  of  the  memorandum  there- 
of. The  ground  on  which  the  binding 
force  of  this  decision  Is  sought  to  be  evad- 
ed or  overthrown  is,  in  my  judgment,  un- 
sound. The  argument  is,  that  inasmuch 
as  ("hancellor  Walworth  and  Senator  Ver- 
planck  examined  two  questions  in  that 
cause:  1.  Whether  as  the  memorandum 
of  the  broker,  varied  frtmi  the  contract 
made  by  the  parties,  there  was  a  contract 
binding  on  either  party;  and  2.  Whether 
the  word  "subscribed"  required  an  actu- 
al signing  of  the  name  of  the  party  to  be 
charged  at  the  end  of  the  contract  or 
memorandum;  and  as  all  the  other  mem- 
bers of  the  court  with  one  exception  voted 
silently  with  them  to  reversethejudgment 
of  the  supreme  c<jurt,  that  it  is  impossible 
to  discover  on  which  of  the  two  questions 
a  majority  of  the  court  voted  for  such  re- 
versal;  although  Chancellor  Walworth 
and    Senator  Verpla nek  agreed   that  both 
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of  the  questioDB  were  erroneously  decided 
by  the  supreme  court. 

II  this  argument  is  to  prevail,  it  will  nn- 
eettle  a  great  portion  of  our  law,  which, 
by  universal  consent,  has  been  regarded  as 
definitely  established.  If  in  a  case  like 
that  of  Davis  v.  Shields,  it  is  held  that 
no  point  of  law  was  decided,  then  no  case 
is  authority  for  any  purpose  which  is 
decided  by  a  court  consisting  of  more  than 
one  judge,  where  one  member  of  the  court 
only  delivers  a  written  opinion,  disposing 
otseveral  questions  distinctly  arisinginthe 
cause,  the  decision  of  each  of  which  is  fatal 
to  the  recovery  or  defense,  and  the  other 
members  of  the  court  concur  without  re- 
spectively declaring  their  individual  views 
in  regard  to  any  of  the  questions  discussed 
in  such  opinion.  Such  a  doctrine  is  op- 
posed to  the  general  understanding  of  the 
bar,  and  to  the  uniform  practice  of  the 
courts  in  recognizing  such  cases  as  binding 
authority  as  to  all  the  questions  which 
legitimately  arose  in  the  cause,  and  were 
passed  upon  by  the  judge  who  delivered 
the  written  opinion.  Where  a  court  con- 
sists of  several  judges  two  or  more  of 
whom  deliver  opinions,  and  all  arrive  at 
the  same  general  result  in  the  cause,  but 
for  different  reasons,  and  the  residue  of 
the  judges  give  a  silent  vote  of  concurrence 
with  them,  in  a  decision  for  the  one  par- 
ty or  the  other;  there,  as  it  does  not  ap- 
pear that  a  majority  of  the  court  agreed 
as  to  any  one  question' in  particular  as 
the  ground  of  the  decision,  thecasecannot 
be  considered  as  authority  on  any  of  the 
questions  which  arose  in  the  cause.  But 
where  several  questions  arise  in  the  cause, 
and  the  opinions  delivered  agree  in  regard 
to  all  of  them,  and  the  other  members  of 
the  court  give  a  silent  vote  of  concurrence, 
there  all  the  questions  will  be  deemed  to 


have  been  determined  by  a  majority  of  the 
court,  and  the  case  will  be  regarded  and 
respected  as  an  authoritative  adjudica- 
tion of  all  such  questions. 

It  has  been  held  by  several  of  the  courts 
of  this  state  that' the  case  of  Davis  v. 
Shields  (26  Wend.  341),  expressly  deter- 
mined that  the  word  "subscribed"  in  the 
chapter  of  the  Revised  Statutes  in  relation 
to  fraudulent  conveyances  and  contracts, 
called  for  an  actual  subscription  of  the 
name  of  the  party  at  the  end  of  the  con- 
tract. Chancellor  Walworth  so  held  in 
Coles  V.  Bowne  (10  Paige,  537),  and  in 
Champlin  v.  Pariah  (11  id.  410,  411),  and  a 
like  decision  was  made  by  the  supreme 
court  for  the  fourth  district  in  Viele  v. 
Osgood  (8  Barb.  134).  As  a  member  of 
the  senate,  I  took  a  part  in  the  decision  of 
the  case  of  Davis  v.  Shields,  and,  at  the 
time  that  cause  was  decided,  I  had  no 
doubt,  nor  have  I  any  now,  that  a  major- 
ity of  the  court,  in  voting  for  a  reversal  of 
the  judgment  of  the  supreme  court,  con- 
curred with  Chancellor  Walworth  and 
Senator  Verplanck,  as  to  both  of  the  ques- 
tions discussed  in  their  opinions.  1  dis- 
sented from  the  opinion  of  the  majority  of 
the  court  on  the  ground  that  the  legisla- 
ture, by  substituting  the  word  "sub- 
scribed" for  the  word  "signed,"  used  in 
the  former  statute  of  frauds,  did  not  in- 
tend to  change  the  law.  From  my  pres- 
ent examination  of  this  question,  I  am 
satisfied  that  I  was  mistaken  in  the  opin- 
ion I  then  expressed. 

I  am  of  opinion  tbatthe  judgment  of  the 
supreme  court  should  be  reversed  and  a 
new  trial  granted. 

GARDINER,  J.,  also  deliversd  an  opin- 
ion in  favor  of  reversing  the  judgment. 
.Tudgment  reversed. 
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(L.  R.  4  C.  P.  370.) 

Common  Pleas.    April  30,  1869. 

Action  for  goods  bargained  and  sold 
and  goods  sold  and  delivered.  Pleas: 
Never  indebted,  payment,  and  payment 
ofSs.  2d.  into  court.  Replication,  taking 
issue,  and  damages  ultra. 

The  cause  was  tried  before  Brett,  J.,  at 
the  sittings  at  Westminster  after  last 
Michaelmas  term.  The  facts  were  as  fol- 
lows: On  the  14th  of  October,  1867,  the 
plaintiff,  who  is  a  hop-merchant  in  Lon- 
don, met  the  defendant,  a  maltster  of  De- 
vizes, at  Weyhill  Fair,  Hants.  The  de- 
fendant wished  to  buy  of  the  plaintiff  four 
pockets  of  Carpenter's  Sussex  hops  which 
the  plaintiff  bad  there;  but,  as  the  plain- 
tiff had  already  sold  two  of  them,  he  prf>- 
posed  to  sell  the  defendant  in  lieu  of  them 
two  pockets  of  Thorpe's,  of  which  he 
showed  him  a  sample,  offering  to  let  the 
defendant  have  the  two  pockets  of  Car- 
penter's at  £9  per  cwt.  (the  price  of  that 
day's  fair  being  £9  9s.),  if  he  would  take 
two  pockets  of  Thorpe's  at  £7  15s.  per 
cwt.  The  plaintiff  at  the  same  time  or 
shortly  after  informed  the  defendant  that 
the  last-mentioned  two  pockets  were  ly- 
ing at  Prid  &  Son's  warehouse,  Kentish 
Buildings,  Southwark,  and  agreed  that 
he  should  have  them  upon  the  same  terms 
as  if  they  had  been  in  bulk  at  the  fair,  that 
is,  that  he  should  be  at  no  expense  for 
warehousing  or  carriage.  The  defendant 
consented  to  purchase  the  four  pockets 
upon  these  terms,  and  took  away  with 
him  the  two  pockets  of  Carpenter's,  but 
requested  that  thetwo  pockets  of  Thorpe's 
should  not  be  sent  until  he  wrote  for  them. 

The  plaintiff  had  at  this  timethree pock- 
ets of  Thorpe's  hops  at  the  warehouse  of 
Prid  &  Son.  On  the  21st  of  October,  the 
plaintiff's  son  went  to  the  warehouse,  and 
instructed  the  warelj^juseman  to  set 
apart  two  of  the  three  pockets  of  Thorpe's 
for  the  defendant;  and  the  warehouse- 
man thereupon  placed  on  two  of  them, 
numbered  respectivelj'  one  and  three, 
what  is  called  a  "  wait  order  card,"  that 
is,  a  card  upon  wliich  was  written,  "To 
wait  orders,"  and  the  name  of  the  ven- 
dee. No  alteration,  however,  was  made 
in  the  warehousebooks;  and  the  plaintiff, 
the  original  depositor,  still  remained  lia- 
ble for  the  rent. 

On  the  4th  of  November,  the  plaintiff 
sent  the  defendant  an  invoice  as  follows, 
at  the  same  time  inclosing  a  draft  for  ac- 
ceptance:— 

Mr,  S.  Smith,    Bought  of  CharleB  Jenner: 
2  pockets  Sussex  hops  (Carpenter,  1867), 
No.  a  .  .       1  cwt,  2  qrs.  26  lbs, 

4  .  .  1  cwt,  2  qrs,  13  lbs. 

3  cwt,  1  qr.    11  lbs,  @  f  9  per  cwt,  £30   28,  8d, 
2  pockets  Sussex  hops  (Thorpe,  1867), 
.No.l  .   .   ,   1  owt,2  qr9.271bs. 

5  .  .  .  lcwt,0  qr,  21  lbs. 


2  cwt,  3  qrs,  20  lbs.  @  £7 15s.  per  cwt.  £22 138,  lOd, 


£32  16a,  ed. 
The  two  last  pockets  of  hops  are  lying  to  your  order. 

On  the  8th  of  November  the  defendant 
wrote  to  the  plaintiff  as  follows:— 


Sir,— I  have  returned  your  bill  unsigned; 
but,  as  I  have  never  received  the  two 
pockets  of  hops  or  heard  any  thing  about 
them,  I  concluded  you  had  not  thought  of 
sending  them,  and  have  made  an  exchange 
for  some  malt,  and  shall  not  require  them. 
As  I  will  never  sign  a  bill,  I  will  pay,  as 
was  agreed,  in  February,  the  weight  of  the 
two  Carpenter's. 

The  defendant  subsequently  paid  the 
price  of  the  two  pockets  which  he  had  re- 
ceived, all  but  a  small  balance  which  was 
covered  by  the  payment  into  court. 

It  was  objected  on  the  part  of  the  de- 
fendant that,  as  to  the  two  pockets  of 
Thorpe's  hops,  there  was  no  contract 
biuding  within  the  statute  of  frauds,  no 
delivery  or  acceptance,  or  part  payment, 
and  no  evidence  of  goods  bargained  and 
sold. 

For  the  plaintiff  it  was  insisted  that  the 
whole  was  one  bargain,  and  consequently 
that  there  had  been  a  part  delivery  and 
part  payment,  and  that  the  property  in 
the  whole  four  pockets  passed  by  the  con- 
tract. 

The  learned  judge  ruled  that  it  was  one 
entire  contract,  and  that,  therefore,  there 
had  been  a  part  delivery  so  as  to  make  a 
contract  binding  within  the  statute  of 
frauds,  that  the  plaintiff  could  not  rely 
upon  the  part  payment,  because  the  de- 
fendant, at  the  time  of  making  the  pay- 
ment, repudiated  the  bargain  as  to  the 
two  pockets  in  question;  that,  though 
there  was  a  binding  contract,  the  prop- 
erty did  not  pass  thereby, inasmuch  as  the 
contract  was  to  deliver  two  out  of  a 
larger  nuniberof  pockets  of  Thorpe's  hops 
equal  to  sample,  the  price  to  be  deter- 
mined according  to  the  weight;  and  that 
there  had  been  no  sufficient  appropriation 
afterwards  to  pass  the  property,  because 
Prid  &  Son  never  bound  themselves  to 
hold  for  the  defendant  instead  of  for  the 
plaintiff.  He  thereupon  nousuited  the 
plaintiff,  reserving  him  leave  to  move  to 
enter  a  verdict  for  £22  liis.  lOd.,  the  court 
to  draw  inferences  of  fact. 

Morgan  Lloyd,  in  Hilary  term  last,  ob- 
tained a  rule  nisi  accordingly.  H.T.  (^ole, 
Q.  C,  and  Bromley  showed  cause.  .Vlor- 
gan  Lloyd,  in  support  of  the  rule. 

KEATING,  J.  I  am  of  opinion  that 
this  rule  should  be  discharged.  The  ac- 
tion is  brought  to  recover  the  price  of 
two  pockets  of  hops  as  sold  and  delivered 
and  bargained  and  sold.  It  appears  that 
the  parties  met  in  October,  1867,  at  Wey- 
hill Fair,  and  that  it  was  orally  agreed 
between  them  that  the  defendant  should 
purchase  of  the  plaintiff  two  pockets  of 
Carpenter's  Sussex  hops,  which  were  then 
in  the  fair,  and  had  been  inspected  by  the 
defendant,  at  £9  per  cwt.,  and  also  two 
pockets  of  Thorpe's  hops,  of  which  a  sam- 
ple was  shown,  at  £7  15s.  per  cwt.  After 
the  purchase  had  been  agreed  on,  the  de- 
fendant was  informed  that  thelatter  were 
lying  in  a  warehouse  in  London,  and  he 
requested  that  they  might  be  left  there 
until  he  sent  word  that  he  was  ready  to 
receive  them.  On  the  4th  of  November  the 
plaintiff  sent    an    invoice   describing  the 
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numbers,  weight,  and  price  of  the  four 
pockets,  with  an  intimation  that  the  two 
pockets  of  Thorpe's  were  lying  at  the 
warehouse  to  the  defendant's  orders.  The 
plaintiff  had  three  pockets  of  Thorpe's 
hops  at  the  warehouse;  and  he  had  in  the 
mean  time  sone  to  the  warehouse  and 
directed  the  warehouse  keeper  to  put  cer- 
tain rearks  upon  two  of  them,  to  indicate 
that  tliey  were  sold  and  were  to  wait  the 
orders  of  the  purchaser.  No  alteration, 
however,  was  made  in  the  books  of  the 
warehouse-keeper;  nor  was  any  intima- 
tion of  this  appropriation  of  the  two 
pockets  given  to  the  defendant  until  the 
4tli  of  November,  when  the  invoice  was 
forwarded  to  him.  Thedefendant  declined 
to  accept  the  two  pockets.  At  tlie  trial 
various  objections  were  urged.  It  was 
said,  amongst  other  things,  that  there 
was  no  contract  as  to  the  two  pockets  of 
Tliorjie's  hops  to  hind  the  defendant  with- 
in §  17  of  tlie  statute  of  frauds;  that  the 
contracts  for  thepurchaseof  tlietwo  pock- 
ets oi  Carpenter's  hops  and  for  the  two 
pockets  of  Tliorpe's  were  distinct  con- 
tracts; and  that,  consequently,  there  had 
been  no  delivery  or  part-payment  to  take 
the  case  out  of  the  statute.  My  brotlier 
Brett  ruled  that  the  contract  was  entire, 
and  the  olijection  founded  upon  the 
statute  of  frauds  was  thus  got  rid  of. 
Then  came  the  question  whether  the 
cf>un(  for  goods  sold  and  delivered  or 
goods  bargained  and  sold  could  be  main- 
tained, the  property  in  thegoods  not  Hav- 
ing passed.  Upon  this  my  brother  Brett 
nonsuited  the  plaintiff,  but  gave  leave  to 
move  to  enter  a  verdict  for  the  plaintiff 
for  the  i)rice  of  the  two  pockets  in  dis- 
pute, reserving  power  to  the  court  to 
draw  sucli  inferences  as  a  jury  might 
dravA'.  The  question  before  us,  therefore 
is,  whether,  upon  the  facts  proved,  we  can 
see  tliat  tlie  property  in  tlie  liops  passed 
to  the  defendant  so  as  to  make  him  liable 
in  this  action.  The  general  rule  of  law 
was  not  contested  on  the  part  of  the 
plaintiff,  that,  where  an  article  (not  spe- 
cific) is  sold,  but  something  remains  to  be 
done  by  the  vendor  before  it  is  despatched 
to  the  vendee,  no  property  passes  by  the 
contract  of  sale.  It  was  contended  on 
the  part  of  thedefendant  that  much  re- 
mained to  be  done  here  liefore  the  prop- 
erty could  pass,— that,  the  hops  having 
been  sold  by  sample,  they  would  require 
to  be  inspected,  and  to  be  weighed,  in  or- 
der to  ascertain  the  price.  On  the  other 
hand  it  was  urged  that,  though  that  may 
be  so  as  a  general  rule,  Aldridge  v.  John- 
soni  and  other  cases  show  that.  If  it  ap- 
pears from  the  contract  that  the  vendee 
has  made  the  vendor  his  agent  for  the 
purpose  of  weigliing  and  doing  all  the 
other  acts  necessary  to  be  done  to  pass 
the  property,  the  property  in  the  goods 
will  pass  so  soon  as  those  acts  are  done. 
It  is,  however,  observable  that  in  Al- 
dridge V.  .Johnson  the  bulk  of  the  barley 
had  been  inflected  and  approved,  and 
all  that  remained  to  tie  done  was  to  sever 
and  measure  the  portion  to  be  appro- 
priated  to   the  \findee:  and  that  the  ven- 


'V  E,  &  B.  bST;  2B  L.  J.  (Q.  JB.)  ::ii(i. 


dor  had  fjlled  a  number  of  sacks  which  had 
been  sent  by  -the   vendee,  thereby  measur- 
ing if.     The  barley  wliicti    was    to   be  ap- 
propriated  to   the  fulfilment   of  the  non- 
tract  was  therefore  severed   from  the  bulk 
and    measured    with    the   assent   of   both 
parties.    There  could   be  no   doubt  that 
the  property   in    the  barley  so  dealt  with 
passed.     Mr.  Lloyd   sought   to   bring  the 
present  ease  within  that  by  saying  that  a 
similar  extensive  authority  was  conferred 
by  the  defendant  on   the   plaintiff  in   this 
case.     I   cannot   draw  any  such   inference 
from    the  facts   proved    here:   on  the  con- 
trary, I  think  they  negative  it.     I  cannot 
suppose  that  the  defendant  meant  to  part 
with   tiie  right   of  objecting  to  the  corre-, 
spondence  of  the  hops    with    the  sample, 
or  of  insisting  on  the  weight  being  ascer- 
tained, before   tlie   pro()erty  passed.     It  is 
true,  there  was  an  intimation  to  the  ware- 
house-keeper that  the   two   pockets  num- 
bered one  and  three  had  been  sold   to   the 
defendant;  but  no  transfer    was   made  in 
his  books,  and  he  still  held   them    at   the 
charge  and  at  the   risk   of   the   vendor.     I 
tliink   it   is  impossible    for    the    court   to 
draw    the    inference    that    an     authority 
such  as  was  given  in  Aldridge  v.  Johnson^ 
was   given  here;  and  if  no  such  autliority 
was  given,  the  case  is  brought  within  the 
multitude   of  authorities   in    which  it  has 
been  held   that,  where  tliere  is   a   sale  of 
unascertained     goods    with    reference    to 
which   something  remains   to  be  done  by 
the  vendor  before  delivery   to  the   \endee, 
no  property  passes   until  that  has  been 
done. 

BRETT,  .T.  At  the  trial  1  proposed  to 
nonsuit  the  plaintiff,  on  the  ground  that 
there  was  no  evidence  to  go  to  the  jury  in 
support  of  the  count  for  goods  bargained 
and  sold.  It  was  not  then  suggested  that 
there  was  any  authority  from  the  defend- 
ant to  the  plaintiff  to  select  the  two  pock- 
ets for  him.  Ifit  had  been,  I  should  not 
have  nonsuited  the  plaintiff,  but  would 
have  left  that  question  to  the  jury.  The 
question  now  is,  not  whether  there  was 
any  evidence  for  the  jury,  but  whether  the 
court  can  infer  from  the  facts  proved, 
that  the  property  in  the  two  pockets  of 
Thorpe's  passed.  It  is  clear  that  no  prop- 
erty iiassed  by  the  contract  itself.  The 
contract  was  for  a  sale  by  sample  of  unas- 
certained hops,  tlie  price  depending  on  tlie 
weight.  Then  comes  the  case  put  by  my 
brother  Blackburn  in  the  passage  at  p. 
127,  to  which  I  referred  in  the  course  of  the 
argument.  Here  there  was  no  previous 
authority  given  to  the  plaintiff  to  appro- 
priate; and,  if  not,  what  evidence  was 
there  to  show  that  the  appropriation  of 
the  two  pockets  in  Prid  &  Son's  ware- 
house was  ever  assented  to  by  the  defend- 
ant'.' The  defendant's  assent  might  have 
been  given  in  eitheroftwo  ways, — by  him. 
sel;',  or  by  an  authorized  agent.  By  him- 
self, after  the  receipt  of  the  letter  contain- 
ing the  invoice;  or  by  the  warehouse- 
keepers,  if  there  had  been  any  evidence  of 
agency  or  authority  in  them  to  accept, 
and  assent  liy  them  to  hold   the  hops  for 
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him.  I  think  the  defendant's  letter  refus- 
ing to  accept  the  draft  was  strong,  if  not 
conclusive,  to  show  that  there  had  been 
no  such  assent  by  the  defendant.  And,  as 
to  Prid  &  Son,  the  evidence  fails  on  both 
points.  They  never  agreed  to  hold  the 
two  pockets  on  behalf  of  the  purchaser; 
and,  if  they  did,  there  is  no  evidence  of 
any  authority  from  him  that  they  might 
do  so.  Mr.  Lloyd  has  strongly  put  for- 
ward a  point  which  was  not  made  at  the 
trial,  viz.,  that  there  was  evidence  that,  by 
agreement  between  the  parties,  the  pur- 
chaser gave  authority  to  the  seller  to  se- 
lect the  two  pocketa  for  him.    If  he  did  so, 


he  gave  up  his  power  to  object  to  the 
weighing  and  to  the  goods  not  corre- 
sponding with  the  sample;  for  he  could 
not  give  such  authority  and  reserve  his 
right  so  to  objert;  and  indeed  it  has  not 
been  contended  that  ho  gave  up  those 
rights.  That  seems  to  me  to  be  conclu- 
sive to  show  that  the  defendant  never 
gave  the  plaintiff  authority  to  make  the 
selection  so  as  to  bind  him.  Under  the 
circumstances,  therefore,  it  is  impossible 
to  say  that  the  property  passed;  conse- 
quently the  plaintiff  cannot  recover  as  for 
goods  bargained  and  sold. 
Rule  discharged. 
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JOHNSTON  V.  TRASK  et  al. 

(22  N.  E.  Rep.  877,  116  N.  Y.  136.) 

Court  of  Appeals  of  New  York,  Second  Division. 
Oct.  8,  18S9. 

Appeal  from  a  judgment  of  the  general 
term  of  the  supreme  court  in  the  third  judi- 
cial department,  entered  on  an  order  made 
January  26,  1886,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a 
verdict  directed  at  circuit. 

This  was  an  action  for  a  breach  of  con- 
tract. Since  January,  1882,  the  defend- 
ants have  been  bankers  and  brokers,  doing 
business  as  partners  under  a  firm  name.  On 
the  trial  of  the  issues,  the  plaintiff  testified 
that  on  the  18th  day  of  January,  1882,  the 
managing  partner  of  the  firm,  at  its  place  of 
business,  orally  agreed  with  the  plaintiff  to 
purchase  for  him,  if  they  could  be  bought  in 
the  market,  income  mortgage  bonds  of  the 
Ohio  Central  Railroad  of  the  par  value  of 
$10,000,  "and,  (giving  the  language  of  said 
partner)  any  time  you  want  to  get  rid  of 
them,  we  will  take  them  off  of  your  hands  at 
what  they  cost  you."  Later  in  the  day,  the 
defendants  reported  to  the  plaintiff  that  they 
had  purchased  the  bonds  for  $4,800,  and 
their  commissions  were  $12.50;  and  there- 
upon the  plaintiff  paid  $1,000  towards  the 
purchase  price.  The  bonds  were  retained  by 
tlie  defendants  as  security  for  the  sums  due 
from  the  plaintiff  to  them-  until  November 
16,  1882,  when  the  plaintiff  paid  the  full  pur- 
chase price  for  the  bonds,  commissions,  and 
interest,  and  took  them  into  his  possession. 
The  market  price  of  the  bonds  declined  until 
April  28,  1884,  when  they  were  selling  for 
about  10  cents  on  a  dollar.  On  this  date  the 
plaintiff  tendered  the  bonds  to  the  defendants, 
and  demanded  that  they  should  pay  him  $4,- 
812.50,  which  they  refused  to  do;  and  April  30, 
1884,  this  action  was  brought,  on  contract,  to 
recover  that  sum.  The  defendants  did  not 
contradict  the  plaintiff's  evidence,  which  was 
corroborated  by  three  witnesses;  but  at  the 
close  of  liis  case  they  moved  for  a  nonsuit  on 
the  grounds — First.  That  the  oral  contract 
was  void  for  not  complying  with  the  follow- 
ing section  of  the  statute  of  frauds:  "Sec.  3. 
Every  contract  for  the  sale  of  any  goods, 
chattels,  or  things  in  action,  for  the  price  of 
fifty  dollars  or  more,  shall  be  void,  unless 
(1)  a  note  or  memorandum  of  such  contract 
be  made  in  writing,  and  be  subscribed  by  the 
parlies  to  be  charged  thereby;  or  (2)  unless 
the  buyer  shall  accept  and  receive  part  of 
such  goods,  or  the  evidences,  or  some  of 
them,  of  such  things  in  action;  or  (3)  unless 
the  buyer  shall,  at  the  time,  pay  some  part 
of  the  purchase  money."  Second.  That  the 
evidence  was  insufficient  to  sustain  the  con- 
clusion that  the  managing  partner  had  au- 
thority to  bind  the  firm  by  such  a  contract. 
Third.  That  the  plaintiff  did  not  tender  the 
bonds,  and  demand  the  repayment  of  the 
price,  within  a  reasonable  time,  and  thereby 
lost  his  right  of  action.     The  motion  was  de- 


nied, and,  the  defendant  not  asking  to  have 
any  question  submitted  to  the  jury,  a  verdict 
was  directed  in  favor  of  the  plaintiff  for 
$4,800,  with  Interest  thereon  from  April  28, 

1884. 

Horace  E.  Smith,  for  appellants.  John  M, 
Carroll,  for  respondent. 

FOLLETT,  C.  J.,  {after  stating  the  facts 
as  above.)  An  oral  contract  by  which  a  per- 
son sells  his  own  chattels  or  choses  in  action 
for  more  than  $50,  payment  and  delivery  be- 
ing made,  and  agrees  to  take  them  back 
from,  and  repay  the  purchase  price  to,  the 
purchaser  on  demand,  is  an  entire  contract; 
and  the  promise  to  take  back  the  property, 
and  repay  the  purchase  price,  is  not  void  by 
the  third  section  of  the  statute  of  frauds. 
Wooster  v.  Sage,  67  N.  Y.  67;  Fitzpatrick 
V.  Woodruff,  96  N.  Y.  561;  White  v.  Knapp, 
47  Barb.  549;  Williams  v.  Burgess,  10  Adol. 
&  E.  499;  Fay  v.  Wheeler,  44  Vt.  292;  Dick- 
inson V.  Dickinson,  29  Conn.  600;  1  Benj. 
Sales,  (Corbin's  Ed.)  §  169.  Executed  con- 
tracts of  sale,  embracing  a  promise  by  ven- 
dors of  chattels  that  in  case  they  do  not  suit 
the  purchaser,  or  do  not  possess  certain  speci- 
fied qualities,  the  vendor  will  repay  to  the 
vendee  the  purchase  price  upon  their  return, 
have  been  frequently  considered  by  the  courts, 
(Towers  v.  Barrett,  1  Term  R.  133;  Thorn- 
ton V.  Wynn,  12  Wheat.  183;)  but  no  case 
has  been  cited  holding  that  such  a  promise 
on  the  part  of  a  vendor  is  an  independent 
contract.  When  an  agent,  by  an  oral  con- 
tract, sells  and  delivers  the  goods  of  a  dis- 
closed principal,  his  personal  oral  warranty 
of  quality  is  not  a  contract  independent  of 
the  contract  of  sale,  but  is  a  part  of  it,  and 
one  consideration  is  sufiicient  to  support  the 
sale  and  warranty.  The  oral  contract  of  the 
defendants  that  they  would  purcliase  for  the 
plaintiff  in  the  market,  at  market  rates,  the 
bonds,  for  the  usual  compensation,  and,  in 
case  he  should  thereafter  become  dissatisfied 
with  the  bonds,  that  they  would,  on  demand, 
take  them  off  his  hands  at  what  they  cost 
him,  was  a  single  contract.  Under  this  con- 
tract, the  bonds  were  purchased  and  held  by 
the  defendants  until  the  purchase  price  and 
their  commissions  were  paid,  and  then  they 
delivered  the  bonds  to  the  plaintiff.  The 
promise  of  the  defendants  that  they  would 
take  the  bonds  off  the  plaintiff's  hands  at 
what  they  cost  him,  upon  request,  is  not  a 
contract  for  the  sale  of  goods,  chattels,  or 
things  in  action,  within  the  third  section  of 
the  statute  of  frauds,  but  is  a  provision  for 
the  rescission  of  the  entire  contract,  and  is 
valid.  The  learned  counsel  for  the  appellant, 
in  support  of  his  contention,  cites  Hagar  v. 
King,  38  Barb.  200.  In  that  case  a  firm  was 
indebted  to  tlie  plaintiffs  in  the  action  for 
work  performed  in  constructing  part  of  a 
railroad.  The  defendant,  who  was  one  of 
the  firm,  asked  the  plaintiffs  to  take  from  the 
railroad  corporation  its  bonds  in  payment  of 
the  debt,  orally  agreeing  with  the  plaintiffs, 
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for  himself,  that,  if  they  would  so  take  the 
bonds,  he  (not  the  firm)  would,  within  10 
days,  take  the  bonds  from  and  pay  to  the 
plaintiffs  the  amount  of  the  firm's  debt.  The 
plaintiffs  assented  to  the  proposal.  After- 
wards they  accepted  from  the  corporation  its 
due-bill  for  the  amount  due  them  for  their 
work,  payable  in  the  bonds  of  the  corpora- 
tion, and  gave  a  receipt  for  all  of  their  de- 
mands for  work  done  on  the  road.  The 
plaintiffs  then  indorsed  the  due-bill,  deliv- 
ered it  to  the  corporation,  and  received  the 
boi  Is.  Within  10  days  the  plaintiffs  ten- 
dered the  bonds  to  the  defendant,  and  de- 
manded the  amount  for  which  they  were 
taken  in  payment.  It  was  held  that  the  oral 
agreement  embraced  two  contracts, — one  to 
accept  the  bonds  in  payment  of  the  debt, 
and  another  to  purchase  the  bonds  at  a  future 
day  at  a  given  price, — and  that  the  latter 
contract  was  within  the  third  section  of  the 
statute  of  frauds,  and  void.  That  case  is 
easily  distinguishable  from  the  one  at  bar. 
The  defendant  in  that  case,  as  an  individual, 
was  not  indebted  to  the  plaintiffs,  and  his 
individual  contract  to  take  back  the  bonds 
was  held  to  be  distinct  from  the  contract  by 
which  the  firm's  debt  was  paid  in  the  manner 
described. 

Was  the  evidence  sufficient  to  sustain  the 
conclusion  that  the  managing  partner  was 
authorized  to  make  the  contract  in  behalf  of 
the  firm?  The  defendants  admitted,  in  their 
answer,  that  they  were  bankers  and  brokers, 
and  that  they  entered  into  tliat  part  of  tlie 
contract  by  which  they  agreed  to  purchase 
the  bonds  for  the  plaintiff,  which,  by  their 
concession,  was  within  the  ordinary  business 
of  the  firm.  But  they  neitlier  averred  in 
their  answer,  nor  gave  evidence  tending  to 
show,  that  the  promise  to  take   back   the 


bonds  was  beyond  the  scope  of  their  business. 
There  being  no  evidence  which  shows  that 
the  transaction  was  actually  beyond  the 
scope  of  the  business  of  the  firm,  the  ques- 
tion arises  whether  it  was  apparently  beyond 
the  scope  of  its  business.  Bank  v.  Under- 
bill, 102  N.  T.  336,  7  N.  B.  liep.  293.  The 
case  shows  that,  in  addition  to  the  business 
usually  done  by  bankers  and  brokers,  the  de- 
fendants were  accustomed  to  purchase  and 
carry  securities  on  margins  for  their  custom- 
ers. The  undisputed  evidence  is  that  the 
managing  partner  did  make  the  promise  up- 
on which  the  plaintiff  recovered;  thus  assert- 
ing his  authority  to  make  it  in  the  name  and 
in  behalf  of  the  firm.  No  evidence  is  found 
in  the  record  which  would  justify  the  court 
in  holding,  as  a  matter  of  law,  that  the 
promise  upon  which  the  action  was  brought 
was  so  far  beyond  the  scope  of  the  business 
of  the  firm  that  the  plaintiff  had  no  right  to 
rely  upon  it.  The  evidence  was  sufficient  to 
cast  upon  the  defendants  the  burden  of  re- 
butting the  presumption  arising  from  the 
evidence  and  the  pleadings,  and,  they  having 
failed  to  do  this,  no  error  was  committed  in 
refusing  to  nonsuit  on  the  ground  that  the 
managing  partner  had  no  authority  to  bind 
the  firm  by  this  contract. 

The  third  ground  upon  which  a  nonsuit 
was  asked  for  is  not  supported  by  the  evi- 
dence. The  undisputed  evidence  is  that  the 
managing  partner  of  the  firm,  on  several  oc- 
casions, advised  the  plaintiff  not  to  part  with 
the  bonds,  assured  him  that  they  were  good, 
and  would  ultimately  advance  in  the  market. 
Under  these  circumstances  the  plaintiff  was 
not  guilty  of  laches  in  not  earlier  returning 
the  bonds,  and  demanding  the  price  paid. 
Wooster  v.  Sage,  supra.  The  judgment 
should  be  affirmed,  with  costs.     All  concur. 


JONES  V.  EAEL. 
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JONES  T.  EARL. 

(37  Cal.  630.) 

Supreme  Court  of  California.    July,   1869. 

Appeal  from  the  district  court,  sixth 
judicial  district,  Sqcraraento  county. 

The  action  was  against  a  forwarder  for 
the  conversion  of  goods.  Thfi  following 
is  a  copy  of  the  letter  which  is  referred  to 
in  the  opinion  of  the  court : 

"San  Francisco,  November  18th,  1867. 
Messrs.  D.  W.  Earl  &  Co.:  Gents— On  the 
eleventh  instant  we  shipped  to  your  care 
the  following  goods,  viz.:  Two  barrels 
whisky.  Two  casks  ale.  Two  casks  por- 
ter. Four  baskets  champagne.  Four 
cases  Hostetter's  bitters.  Marked:  F. 
M.  A.,  Virginia  City.    Care  'Earl,"  Cisco. 

"If  the  goods  have  not  been  forwarded 
yet  from  Cisco,  please  hold  on  to  them  till 
you  hear  from  us  again,  as  the  party  to 
whoni  they  were  consigned  at  Virginia 
has  been  attached,  and  wo  want  to  save 
the  goods.  If  they  have  been  forwaraerl 
from  Cisco,  please  instruct  your  agent  at 
Virginia  to  deliver  the  goods  to  no  one 
but  our  agent,  Mr.  J.  A.  Byers,  who  will 
be  at  Virginia  on  the  lookout  for  the 
goods.  Please  write  us  iramediatel.y 
whether  the  goods  have  been  sent;  if  not, 
Mr.  Byers  will  call  for  them  at  Cisco. 
Very  respectfully.  Biggs  &  Jones." 

Coftroth  &  Sp&ulding.for  appellant.  M. 
A.  Wheaton,  for  respondent. 

SANDERSON,  J.  Stoppage  in  transitu 
is  a  right  which  tlie  vendor  of  goods  upon 
credit  has  to  recall  tliem,  or  retake  them, 
upon  the  discovery  of  the  insolvency  of 
the  vendee,  before  the  goods  have  come  in- 
to l)is  possession,  or  any  third  party  has 
acquired  bona  fide  rights  in  them.  It  con- 
tinues so  long  as  the  carrier  remains  in  the 
possession  and  control  of  the  goods,  or 
until  there  has  been  an  actual  orconstruc- 
tive  delivery  to  the  vendee,  or  some  third 
person  has  acquired  a  bona  fide  right  to 
them.  Upon  demand  by  the  vendor, 
while  the  right  of  stoppage  in  transitu 
continues,  the  carrier  will  become  liable 
for  a  conversion  of  the  goods,  if  he  decline 
to  redeliver  them  to  the  vendor,  or  deliv- 
er.^  them  to  the  vendee.  (Markwalu  v. 
His  Creditors,  7  Cal.  ^13;  Blackman  v. 
Pierce,  23  Cal.  50S;  O'^Neil  v.  Garrett,  6 
Iowa,  4S0;  Reynolds  v.  Railroad,  43  N.  H. 
LAW  SALES — 31 


5S0.)  And  a  notice  by  the  vendor,  without 
an  express  demand  to  redeliver  the  goods,- 
is  sufficient  to  charge  the  carrier.  If  the 
carrier  is  clearly  informed  that  it  is  the  in- 
tention and  desire  of  the  vendor  to  exer- 
cise his  right  of  stoppage  in  transitu,  the- 
notice  is  sufflcient.  (Reynolds  v.  Railroad^ 
supra;  Litt  v.  Cowley,  7  Taunton,  169; 
Whitehead  V.  Anderson, 9  M.  &W.518;  Bell, 
v.  Moss,  5  Wharton,  189.)  And  notice  t» 
the  agent  of  the  carrier,  who  in  the  regu- 
lar course  of  his  agency  is  in  the  actual 
custody  of  the  goods  at  the  time  the  no- 
tice is  given,  is  notice  to  the  carrier, 
(Bierce  v.  Red  Bluff  Hotel  Co.,  31  Cal.  160.) 

The  case  made  b.v  the  record  shows  that 
the  goods  in  question  were  consigned  to- 
the  care  of  the  defendant  at  Cisco,  to  be 
forwarded  by  him  in  the  usual  course  of 
business  to  the  vendee  at  Virginia  City. 
That  the  defendant  was  engaged  In  the- 
forwarding  business  at  Sacramento,  and 
hart  an  agent  at  Cisco  whose  business  it 
was  to  receive  all  goods  shipped  to  the 
care  of  defendant,  and  deliver  them  to  the 
order  of  the  vendee  upon  payment  of 
charges  and  commissions.  That,  while 
the  goods  were  at  Cisco  and  in  the  custo- 
dy of  the  defendant's  agent,  who  had  full 
charge  of  the  forwarding  business  at  that 
place,  a  letter  from  the  plaintiff,  ad- 
dressed to  the  defendant  at  Cisco,  con- 
taining a  bill  of  the  goods,  and  informing 
the  defendant  that  the  vendee  had  been  at- 
tached, and  that  he  wanted  to  save  the 
goods,  and  directing  the  defendant  not  to 
deliver  the  goods  to  qny  one  except  his 
(the  plaintiff's)  agent  at  Virginia,  who 
would  be  looking  out  for  them,  was  re- 
ceived by  the  defendant's  agent  at  Cisco. 
That  the  defendant,  by  his  agent,  ac- 
knowledged the  receipt  of  the  letter,  and 
stated  that  the  goods  were  "in  store  and 
he  would  hold  them  subject  to  the  order 
of  Byers"  (plaintiff's  agent).  That  after- 
wards the  vendee  of  the  goods  came  to 
the  agent  of  defendant  and,  tendering 
charges  and  commis.'iions,  demanded  the 
goods,  and  that  the  demand  was  complied 
with.  That  the  vendee  was  insolvent  at 
the  date  of  the  notice  to  defendant's  agent 
that  the  plaintiff  desired  to  stop  the 
goods  in  his  hands. 

In  view  of  these  facts,  and  the  law  as- 
above  declared,  the  defendant  Is  clearly- 
liable  for  a  conversion  of  the  goods. 

Judgment  and  order  affirmed. 


JONES  v.  PADGETT. 


483 


JONES  V.  PADGETT. 

(24  Q.  B.  Div.  650.) 

Queen's  Benoti  Division.    March  27, 1890. 

Appeal  from  the  Westminster  county 
«ourt. 

The  plaintiff  carried  on  the  business  of  a 
woolen  merchant  at  one  address,  and  of  a 
tailor  at  another.  As  a  woolen  merchant, 
he  ordered  of  the  defendants,  who  were 
woolen  manufacturers,  a  quantity  of  "in- 
digro  blue  cloth,"  to  be  made  according  to 
sample.  He  intended  to  use  the  cloth  in 
his  business  as  a  tailor  for  the  purpose  of 
making  it  into  servants' liveries;  but  the 
fact  that  he  was  a  tailor  as  well  as  a 
woolen  merchant  was  unknown  to  the 
defendants,  and  he  did  not  comraunieate 
to  them  the  particular  purpose  for  which 
he  wanted  the  cioth.  The  defendants 
made  and  supplied  to  the  plaintiff  cloth 
which  was  of  the  de.scription  ordered,  and 
which  corresponded  with  the  sample. 
The  plaintiff  made  the  cloth  into  liveries 
which  he  supplied  to  a  London  club  for 
the  use  of  its  servants.  After  the  liveries 
had  been  in  use  for  a  few  weeks,  they 
showed  signs  of  wear,  the  surface  of  the 
cloth  came  off,  and  the  dye  came  out.  It 
was  admitted  that  the  cloth  was  not 
strong  enough  in  texture  for  the  hard 
usage  to  which  servants'  liveries  are  sub- 
jected, and  that  it  was  altogether  unsuit- 
able for  that  purpose.  There  was  evi- 
dence that  one  of  the  ordinary  uses  to 
which  indiKO  blue  cloth  was  applied  was 
the  making  of  servants'  liveries,  though  it 
was  also  frequently  used  for  other  pur- 
poses, such  as  carriage  linings,  caps,  and 
boots.  There  was  no  evidence  that  the 
cloth  supplied  by  the  defendants  was  un- 
suitable for  these  latter  purposes.  Be- 
fore ordering  the  cloth  the  plaintiff  sub- 
jected the  sample  to  the  ordinary  tests  for 
the  purpose  of  ascertaining  whether  it 
was  suitable  for  liveries,  and  failed  to 
discover  that  it  was  not  so.  The  plain- 
tiff having  sued  the  defpndants  for  breach 
of  an  implied  warranty  that  the  cloth 
was  merchantable,  the  judge  left  to  the 
jury  the  question  whether  it  was  mer- 
chantable as  supplied  to  woolen  mer- 
chants, and  refused  to  leave  to  them  the 
question  whether  an  ordinary  and  usual 
use  of  cloth  of  the  description  ordered 
was  the  making  of  it  into  liveries.  The 
verdict  having  passed  tor  the  defendants, 
the  plaintiff  moved  for  a  new  trial  on  the 
ground  of  misdirection. 

Danckwerts,    for   plaintiff.     Guiry,    for 
defendants,  was  not  called  upon. 


Lord  COLERIDGE,  C.  J.  I  am  of  opin- 
ion that  in  this  case  the  direction  of  the 
county  court  judge  to  the  jury  was 
right,  and  that  there  was  not  any  such 
non-directiou  as  made  his  direction 
amount  to  a  misdirection.  There  is  no 
doubt  that  if  a  manufacturer  sells  an  ar- 
ticle which  he  knows  is  bought  for  a  par- 
ticular purpose,  he  impliedly  warrants 
that  it  is  fit  for  that  particular  purpose. 
That  is  a  principle  which  was  established 
some  sixty  years  ago  in  the  case  of  Jones 


V.  Bright,!  and  has  been  acted  upon  ever 
since.  But  the  present  case  is  not  within 
that  rule,  becauKC  nothing  was  mentioned 
to  the  seller  as  to  the  particular  purpose 
for  which  this  cloth  was  bought,  and  there 
was  nothing  to  fix  him  with  knowledge 
of  that  purpose.  Here  all  that  was  shown 
was  that  the  seller  on  the  one  side  was 
a  manufacturer,  and  the  buyer  on  the 
other  side  was  a  woolen  merchant.  No 
doubt  it  was  possible  that  the  buyer 
might  sell  the  goods  to  some  person  or 
other  who  might  use  them  for  a  purpose 
for  which  they  were  not  fit,  and  I  may 
assume  that  the  goods  here  were  unfit  for 
the  particular  purpose  to  which  the  plain- 
tiff applied  them.  But  there  was  nothing, 
beyond  the  position  of  the  parties,  to 
show  that  the  seller  knew  the  specific  pur- 
pose for  which  they  were  bought,  and  it 
could  not  be  denied  that  they  might  have 
been  used  for  a  variety  of  other  purposes 
for  which  they  were  fitted.  The  plaintiff 
might  have  sold  them  to  be  used  for  pur- 
poses for  which  they  were  applicable. 
But  then  it  is  said  that  the  case  of  Drum- 
mond  V.  Van  Ingen^  in  the  house  of  lords 
carries  the  law  farther  than  Jones  v. 
Bright. 3  In  my  opinion  that  is  not  so. 
There  was  no  intention  on  the  part  of  the 
lords  to  extend  the  ola  rule.  Lord  Mac- 
naghten  expressly  said  that  he  did  not  go 
beyond  it;  so  also  did  Lord  Selborne. 
And  Lord  Herschell,  on  whose  judgment 
special  reliance  has  been  placed,  was  par- 
ticularly careful  to  explain  that  he  did 
not  intend  to  carry  the  doctrine  farther. 
He  said :  "It  was  urged  for  the  appellants 
by  the  attorney-general,  in  his  able  argu- 
ment at  the  bar,  that  it  would  be  unrea- 
sonable to  require  that  a  manufacturer 
should  be  cognizant  of  all  the  purposes  to 
which  the  article  he  manufactures  might 
be  applied,  and  that  he  should  be  ac- 
quainted with  all  the  trades  in  which  it 
may  he  used.  I  agree.  Where  the  article 
may  be  used  as  one  of  the  elements  in  a 
variety  of  other  manufactures,  I  think  it 
may  be  too  much  to  impute  to  the  maker 
of  this  common  article  a  knowledge  of 
the  details  of  every  manufacture  into 
which  it  may  enter  in  combination  with 
other  materials."  If  the  plaintiff  is  to 
succeed,  it  must  be  on  the  ground  of  the 
reasonableness  of  imputing  such  knowl- 
edge to  the  manufacturer.  I  do  not  see 
that  there  was  any  evidence  that  the  mak- 
ing of  liveries  was  the  only  purpose,  or 
even  the  most  usual  purpose,  for  which 
this  particular  kind  of  cloth  was  ordi- 
narily used,  and  unless  that  is  so,  there  is 
nothing  to  fix  the  manufacturer  with 
knowledge  which  would  bring  the  case 
within  the  rule. 

Lord  ESHEE,  M.  R.  The  question  which 
was  left  by  the  judge  to  the  jury,  and  the 
sufficiency  of  which  is  now  complained  of, 
was  whether  the  cloth  supplied  by  the  de- 
fendants to  the  plaintiff  was  merchant- 
able as  supplied  to  woolen  merchants. 
The  cloth  in  question  was  ordered  under 

'SBing.  533. 

n2  App.  Gas.  284. 

»5  Blng.  533. 
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a  particular  name,  namely,  "indigo  blue 
clotli,"  by  a  woollen  mercliant  of  a  wool- 
len cloth  manulacturer,  to  be  made  accord- 
ing to  sample.  It  was  not  denied  that 
the  cloth  supplieil  answered  the  name, 
nor  wasit  disputed  that  it  agreed  with  the 
sample.  Bntit  was  said  that  there  was 
a  breach  of  an  implied  warranty  that  it 
should  be  fit  for  the  particular  purpose 
of  being  made  into  liveries.  Now  the  rule 
with  regard  to  the  implied  warranty  of 
fitness  which  arises  in  the  case  of  a  sale  of 
goods  is  that  which  is  laid  down  in  Jones 
V.  Just  *  in  the  fourth  of  the  five  classes  of 
cases  there  enumerated:  "Where  a  manu- 
facturer or  a  dealer  contracts  to  supply  an 
article  which  he  manufactures,  or  produces, 
or  in  which  he  deals,  to  be  applied  to  a 
particular  purpose,  so  that  the  buyer  nec- 
essarily trusts  to  the  judgment  or  !^kill  of 
the  manufacturer  or  dealer,  there  is  iu 
that  case  an  implied  term  or  warranty 
that  it  shall  be  reasonably  fit  for  the  pur- 
pose to  which  it  is  to  be  applied."  Those 
are  the  limits  of  the  warranty.  Here  the 
goods  were  ordered  by  a  woollen  mer- 
chant. He  no  doubt  happened  also  to  be 
a  tailor;  but  that  fact  was  unknown  to 
the  defendant.  The  purpose  for  which  a 
woollen  merchant  buys  cloth  is  to  sell  it 
again  to  others.  There  was  indeed  evi- 
dence that  such  cloth  as  this,  if  sold  to  a 
tailor,  wa.s  not  fit  for  one  of  the  purposes 
to  which  a  tailor  might  apply  it.  But 
there  was  no  evidence  that  it  was  not  fit 
for  other  of  the  purposes  even  of  a  tailor. 
Moreover,  the  cloth  might  have  been  sold 
by  woollen  merchants  to  fifty  otherclasses 
of  persons  besides  tailors.  There  was  no 
evidence  that  wool  manufacturers  know 
that  woollen  merchants  sell  to  tailors  at 
all.  The  manufacturer  here  was  not  told, 
either  expressly  or  by  implication,  that 
the  goods  were  ordered  that  they  might 
be  solil  to  tailors.  Then  is  there  any  au- 
thority which  establishes  that  where 
goods  are  ordered  by  a  woollen  merchant 
of  a  cloth  manufacturer  the  latter  must 
be  taken  to  know  that  they  may  he  or- 
dered to  be  sold  to  tailors?  The  case  re- 
ferred to  in  the  liouse  of  lords  is  no  au- 
thority for  such  a  proposition,  for  there 
the  goods    were  ordered  under  the  desig- 


<L.  K.  3  Q.  B.  197. 


nation  of  "coatings,"    which    necessarily 
imported    that   they  were  intended    to   be 
made    UP    into   coats,    and    therefore   the 
facts  of  that  case  came  within  the  precise 
terras  of  the  fourth  rule  in  .fones  v.  Ju.=it.s- 
It  is  suggested  that  every  wool  manufac- 
turer is   bound    to  know  all  the  ordinary 
purposes  to   which    a  woollen   merchant 
may  put   the  cloth  which  he  buys— that  is 
to  say,  he  is  bound  to  be  acquainted  with 
all   the   trades   to  which  the  woollen  mer- 
chant   may    re-sell  it;  but  that  is  the  very 
proposition    which     Liord     Herschell    ex- 
pressly  denies.     "It    would    be   unreason- 
able,"  he  says,  "to  requira  that   a    manu- 
facturer should  becognizant  of  all  the  pur- 
poses to  which  the    article   he  manufac- 
tures might  be  applied,  and  that  heshould 
be.acquainted  with  all  the  trades  in  which 
it   may   be  used."     Though    he  adds  that 
"There  seems  nothing  unreasonable  in  ex- 
pecting   that    the     maker   of    'coatings' 
should  know   that   they   are  to  be  turned 
into   coats."     And    Lord    Selborne    says, 
that  although,  "if  the  goods   being  of  a 
class   known    and    understood,     between 
merchant  and  manufacturer,  as  in  demand 
for  a  particular  trade  or  business,  and  be- 
ing ordered  with  a  view  to   that   market, 
are  found   to    have    in    them,  when   sup- 
plied, a   defect    practically    new,  not    dis- 
closed  by   the  samples,  but  depending  on 
the   method    of    manufacture,  which    ren- 
ders them  unfit  for  the  market  for   which 
they  were  intended,"  the  doctrine    of  im- 
plied warranty  applies;  yet  that  doctrine 
"ought  not  to  be   unreasonably  extended, 
so   as  to  require  manufacturers  to  be  con- 
versant   with    all    the   specialties    of   all 
trades  and  businesses  which   they  do  not 
carry    on,  but  for  the  purposes   of   which 
goods   may    be  ordered  from  them."    The 
lords  decided  that  case  on  thegrouud  that 
it  came  within  the  fourth   proposition   in 
Jones    V.  Just, 8    which    proposition    they 
held  to  be  applicable  to   a   case  in   which 
the  goods   were   bought  by  sample.     But 
here  there  is  no  evidence   to  bring  the  case 
witliin  that  proposition.     The  direction  of 
the  county   court  judge    was   right,  and 
this  appeal  must  be  dismissed. 
Appeal  dismissed. 


'L.  R.  3Q.  B.  197. 
•L.  R.  3Q.  B.  197. 
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JONES  V.  UNITED  STATES. 

(96  U.  S.  24.) 

Supreme  Court  of  the  United  States.    Oct. 
Term,  18T7. 

Appeal  from  the  court  of  claims. 

Mr.  James  Lowndes,  for  appellant.  The 
Solicitor-General,  contra. 

Mr.  Justice  CLIFFORD  delivered  the 
opinion  of  the  court. 

Time  is  usually  of  the  essence  of  an  exec- 
utory contract  for  the  sale  and  sulisequent 
delivery  of  goods,  where  no  right  of  prop- 
erty in  the  same  passes  by  the  bargain 
from  the  vendor  to  the  purchaser;  and 
the  rule  in  such  a  case  is,  that  the  purchas- 
er is  not  bound  to  accept  and  pay  for  the 
goods,  unless  the  same  are  delivered  or 
tendered  on  the  day  specified  in  the  con- 
tract. Addison,  Contr.  185;  Gath  v.  Lees, 
3  H.  &  C.  558;  Coddington  v.  Paleologo, 
Law  Rep.  2  Exch.  196. 

Articles  of  agreement  were  made  June  1, 
1864,  between  an  assistant-quartermaster 
of  the  army  and  the  petitioner,  wlio  con- 
tracted to  manufacture  and  deliver  at  the 
clothing  depot  of  the  army  in  Cincinnati, 
by  or  before  the  15th  of  December  then 
next,  two  hundred  thousand  yards  of 
dark-blue  uniform-cloth;  and  it  was 
agreed  that  deliveries  under  the  contract 
should  be  made  as  follows:  five  thousand 
yards  in  June,  twenty-five  thousand  yards 
in  July  twenty-five  thousand  yards  iu 
August,  thirty-five  thousand  yards  in 
September,  fifty  thousand  yards  in  Octo- 
ber, fifty  thousand  yards  in  November, 
and  ten  thousand  yards  on  or  iiefore  the 
15th  of  December  in  the  same  year. 

Other  persons  were  interested  with  him 
in  thecontract  at  the  time  it  was  made; 
but  one  after  another  retired,  until  the 
petitioner  is  the  only  one  that  retains  any 
interest.  His  claim  is  fully  set  forth  in  his 
petition. 

Certain  instalments  of  the  cloth  were 
delivered,  for  which  the  United  States  paid 
the  contract  price,  excepting  ten  percent 
reserved  by  the  Dnited  States,  pursuant 
to  the  written  contract.  Neither  party 
complains  of  any  default  prior  to  August 
of  that  year,  when  the  mill  in  which  the 
cloths  were  manufactured  was  destroyed 
by  Are,  and  the  petitioner,  in  consequence 
of  the  loss,  failed  to  make  the  deliveries 
of  the  cloth  as  the  contract  required  ;  and 
the  assistant-quartermaster  called  his  at- 
tention to  the  fact,  and  notified  the  sure- 
ties that  he  should  proceed  against  their 
principal  for  his  delinquency. 

Unable  to  fulfil  the  terms  of  thecontract, 
he  applied  by  letter  to  the  person  in 
charge  of  the  depot  to  be  released  from  the 
obligation,  and  for  the  payment  of  the 
reserved  ten  per  cent.  Being  unsuccessful 
in  that  application,  he  visited  Washing- 
ton, for  the  purpose  of  apt)lyingto  thede- 
partment  to  be  released  from  the  unfinished 
part  of  his  contract;  and  with  that  view 
sought  an  interview  with  the  quarter- 
master general,  who  referred  him  to  the 
head  of  the  bureau  of  clothing,  where  he 


was  told  that  there  was  no  power  out  of 
congress  to  release  him,  and  that  he  must 
furnish  the  goods.  Had  the  conversation 
between  the  parties  stopped  there,  the 
case  would  be  destitute  of  any  color  of 
equity;  but  the  finding  of  the  court  below 
shows  that  the  head  of  the  bureau  re- 
niarked,  that,  upon  application  to  the 
assistant-quartermaster,  sufficient  time 
would  he  allowed  to  deliver  the  goods. 

Though  told  that  there  was  no  power 
out  of  congress  to  release  him  from  his 
contract,  he  procured  the  necessary  quan- 
tity of  such  cloth  to  be  manufactured,  and 
applied  by  letter  to  the  assistant-quarter- 
master for  leave  to  complete  the  contract, 
who  referred  the  letter  to  the  quartermas- 
ter-general for  decision ;  and  his  reply  to 
the  petitioner,  as  given  in  the  findings, 
was,  that  he  could  not  authorize  the  re- 
lease from  contracts,  nor  the  extensioh  of 
time  for  the  delivery  of  articles  under  a 
contract,  nor  any  action  whatever  not 
in  accordance  with  their  terms  and  con- 
ditions. 

Prices  in  the  market  fell  one-half;  but 
the  i)etitioner  tendered  the  cloths  to  the 
assistant-quartermaster,  who  refused  to 
receive  the  same,  because  the  time  for  de- 
liveries under  the  contract  had  passed. 

Damages  are  claimed  by  the  petitioner, 
upon  the  ground  that  the  time  for  the  de- 
livery of  the  cloths,  as  specified  in  the 
contract,  was  extended:  but  the  court  of 
claims  decided  that  the  tlieory  of  fact  in- 
volved in  the  defence  was  not  proved; 
that  the  remarks  of  the  head  of  the  bu- 
reau ot  clothing  were  not  sufficient  to  sup- 
port that  theory,  as  they  might  not  imply 
any  thing  more  than  the  opinion  of  that 
offiaer  as  to  what  the  assistant-quarter- 
master would  do. 

The  petition  having  been  dismissed,  due 
appeal  was  taken  by  the  petitioner;  and 
he  assigns  the  following  errors:  1.  That 
the  court  erred  in  holding  that  time  was 
of  the  essence  of  the  written  contract.  2. 
That  the  court  erred  in  deciding  that  there 
was  not  a  valid  extension  as  to  the  time 
for  delivering  the  cloths.  3.  That  the 
court  erred  in  overruling  the  proposition 
of  the  petitioner,  that  the  Dnited  States 
were  estopped  from  denying  the  existence 
of  the  contract  when  the  goods  were  ten- 
dered. 4.  That  the  court  erred  in  holding 
that  there  was  not  a  new  contract,  and 
that  such  new  contract  was  void  because 
not  in  writing. 

Whether  one  promise  be  the  considera- 
tion for  another,  or  whether  the  perform- 
ance, and  not  the  mere  promise,  be  the 
consideration,  is  to  be  determined  by  the 
intention  end  raeaningof  theparties,  ascol- 
lected  from  the  instrument,  and  the  appli- 
cation of  good  sense  and  right  reason  to 
each  particularcase.  Instructive  rules  for 
the  accomplishment  of  that  purpose  have 
been  stated  in  various  decisions  of  the 
court  and  in  treatises  of  high  authority, 
some  few  of  which  may  be  consulted  in 
this  case  to  advantage.  Chitty,  Contr. 
668. 

Where  an  act  is  to  he  performed  by  the 
plaintiff  before  the  accruing  of  the  defend- 
ant's liability  under  bis  contract,  the 
plaintiff  must  prove  either  his  performance 
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of  Ruch  condition  precedent,  or  an  offer  to 
perform  it  wliicli  tlie  defendant  rejected, 
or  his  readiness  to  fulfil  thecondition  until 
the  defendant  discharged  him  from  so  do- 
ing, or  [irevented  the  execution  of  the 
matter  which  the  contract  required  him 
to  perform.  For,  where  the  right  to  de- 
mand the  i)erformanc-e  of  a  certain  act  de- 
pends on  the  execution  by  the  promisee  of 
a  condition  precedent  or  prior  act,  it  is 
clear  that  the  readiness  and  offer  of  the 
latter  to  fulfil  the  condition,  and  the  hin- 
drance of  its  perf(jrmance  by  the  jjroniisor, 
are  iu  law  e(iuivalent  to  the  completion  of 
the  condition  precedent,  and  will  render 
the  promisor  liable  upon  his  contract. 
Oraves  v.  Lesg,  9  Exch.  709;  Morton  v. 
Ijamb,  7  Term,  12.5;  Peeters  v.  Opie,  2 
Wms.  Saund.  Ho2b;  Cutter  v.  Powell,  2 
Smith,  Ijcad.  Cas.  13. 

Well-considered  authorities  everywhere 
agree  that  a  contract  may  be  so  framed 
that  the  promises  upon  one  side  may  be 
dependent  upon  the  promises  upon  the 
other;  so  that  no  action  can  be  main- 
tained, founded  on  the  written  contract, 
without  showing  that  the  plaintiff  has 
performed,  or  at  least  has  been  ready,  if 
allowed  by  the  other  party,  to  perform,  his 
own  stipulations,  which  are  a  condition 
precedent  to  his  right  of  action  :  nor  is  it 
necessary  to  enter  into  njuch  discussion  in 
this  case  to  prove  tjat  the  described  in- 
stalments of  clothing  were  required,  by  the 
true  intent  and  meaning  of  the  parties,  as 
expressed  in  the  written  contract,  to  be 
delivered  at  the  time  and  place  therein 
specified  and  set  forth,  aa  the  manifest 
purpose  and  object  of  the  contract  was 
to  procure  necessary  supplies  of  clothing 
for  an  army  in  the  field. 

None  will  pretend  that  any  right  of 
property  in  the  clothing  passed  to  the 
United  States  by  the  bargain  between 
the  parties;  and  the  rule  in  such  cases  is, 
that  time  is  and  will  be  of  the  essence  of 
the  contract,  so  long  as  the  contract  re- 
mains executory,  and  that  the  purchaser 
will  not  be  bound  to  accept  and  pay  for 
the  goods,  if  they  are  not  delivered  or  ten- 
dered on  the  day  specified  in  the  contract. 
Addison,  Contr.  \8^. 

Suppose  that  is  so,  still  it  is  contended 
by  the  petitioner  that  the  tiraeof  perform- 
ance was  extended  by  the  remarks  of  the 
head  of  the  bureau  of  clothing  when  the 
contractor  applied  to  be  released  from 
the  obligation  to  complete  the  unfinished 
part  of  his  contract;  but  the  court  is  un- 
able to  concur  in  that  proposition.  The 
finding  of  the  court  below  shows  that  no 
such  extension  was  ever  made. 

Conditions  precedent  may  doubtless  be 
waived  by  the  party  in  whose  favor  they 
are  made;  but  the  findings  of  tne  court 
below  do  not  afford  any  ground  to  sup- 
port any  such  theory.  Cases  arise  where 
either  pai  ty,  in  case  of  a  bread)  of  thecon- 
tract,  may  be  compensated  indaniMgos; 
and  in  such  cases  it  is  usually  held  that 
the  conditions  are  mutual  and  independ- 
ent: but  where  the  conditions  are  depend- 
ent and  of  the  essence  of  the  con  tract,  it 
is  every  where  held  that  the  performance 
of  one  depend.'^  on  the  performance  of  an- 
other, in  which   case  the  rule  is   universal. 


that,  until  the  prior  condition  is  per. 
formed,  the  other  party  is  not  liable  to  an 
action  on  the  contract.  AUJison,  Contr. 
92.0. 

Where  time  is  of  the  essence  of  the  con- 
tract, there  can  be  no  recovery  at  law  in 
case  of  failure  to  perform  within  the  time 
stipulated.  Slater  v.  Emerson,  19  How. 
224. 

Additional  authorities  to  show  that  a 
party  bound  to  perform  a  condition  pre- 
cedent cannot  sue  on  the  contract  with- 
out proof  that  he  has  performed  that  con- 
dition, is  scarcely  necessary,  as  the  princi- 
ple has  becomeelementary.  Gouverneurv. 
Tillotson,  .3  Edw.  (S.  Y.)  Ch.  348. 

Conditions,  says  Story,  may  be  either 
precedent  or  subsequent,  but  a  condition 
precedent  isone  which  must  happen  before 
either  party  becomes  bound  by  the  con- 
tract. Thus,  if  a  person  agrees  to  pur- 
chase a  cargo  of  a  certain  ship  at  sea,  pro- 
vided the  cargo  proves  to  be  of  a  particu- 
lar quality,  or  provided  the  ship  arrives 
before  a  certain  time,  or  at  a  particular 
port,  each  proviso  is  a  condition  prece- 
dent to  the  performance  of  such  a  con- 
tract; and  unless  the  cargo  provestobeof 
the  stipulated  quality,  or  the  ship  arrives 
within  the  agreed  time  or  at  the  specified 
port,  no  contract  can  possibly  arise.  Sto- 
ry, Contr.  33. 

Impossible  conditions  cannot  be  per- 
formed ;  and  if  a  person  contracts  to  do 
what  at  the  time  is  absolutely  impossible, 
the  contract  will  not  bind  him,  because  no 
man  can  be  obliged  to  perform  au  impos- 
sibility; but  where  the  contract  is  to  do 
a  thing  which  is  possible  in  itself,  the  per- 
formance is  not  excused  by  the  occurrence 
of  an  inevitable  accident  or  other  contin- 
gency, although  it  was  not  foreseen  by 
the  party,  nor  was  within  his  control. 
Chitty,  Contr.  663;  Jervis  v.  Tompkinson, 
1  H.  &  N.  208. 

Other  defences  failing,  the  petitioner  in- 
sists that  the  United  States  are  estopped 
to  deny  that  the  time  of  performance  was 
extended,  as  set  up  in  his  second  assign- 
ment of  error;  but  the  court  is  unable  to 
sustain  that  proposition,  as  the  remark 
of  the  head  of  the  bureau  does  not  amount 
to  a  contract  for  such  au  extension,  being 
nothing  more  than  the  expression  of  an 
opinion  that  the  assistant-quartermaster 
would  grant  the  applicant  some  indul- 
gence. 

Viewed  in  that  light,  it  is  clear  that  the 
United  States  diil  not  do  any  thing  to 
warrant  the  contractor  in  changing  his 
position,  and,  if  not,  then  it  is  settled  law 
that  the  principle  of  estoppel  does  not  ap- 
ply. Pickard  v.  Sears,  6  Ad.  iSi  E.  474; 
Freeman  v.  t'ooke,  2  Exch.  6.34;  Foster  v. 
Dawber,  6  id.  Sj4;  Edwards  v.  Chapman, 
1  Meo.  &  W.231;  Swain  v.  Seamens,9  Wall. 
2.')4. 

Estoppel  does  not  arise  in  such  a  case, 
unless  the  fiarty  for  whom  the  service  is 
to  be  perforuicd  induced  the  other  party 
by  some  means  to  change  his  position  and 
act  to  his  prejudice  in  consequence  of  the 
inducement;  but  in  the  case  before  the 
court,  the  remark  made  by  the  head  of  the 
bureau  was  not  of  a  character  to  warrant 
the   petitioner    to     assume    that    it    was 
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agreed  that  any  such  Indulgence  would  be 
given.  Benjamin,  Sales,  45;  UnitedStates 
V.  Shaw,  1  Cliff.  317. 

Conclusive  evidence  that  the  time  of  per- 
formance had  expired  is  found  in  the  find- 


ings oP  the  court,  and  the  petitioner  fall- 
ing to  estahliRh  his  theory  that  the  time 
of  performance  had   been  extended,  it  is 
clear  that  there  isno  error  in  the  record. 
Judgment  afflrmed. 


KIMBEULY  V.  PATCHIN. 
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KIMBEELY  et  al.  v.  PATOHIN. 

(19N.  Y.330.) 

Court  of  Appeals  of  New  York.  JuueTerm, 

Appeal  from  the  supreme  court.  Action 
to  recover  the  value  of  6000  bushels  of 
wheat,  alleged  to  have  been  the  property 
of  the  plaintiffs,  and  to  have  been  con- 
verted by  the  defendant.  Upon  the  trial 
before  Mr.  Justice  Greene,  at  the  Erie  cir- 
cuit, it  wns  proved  that  one  Dickinson 
had  in  warehouse,  at  Littlefort,  in  Wis- 
consin, two  piles  of  wheat,  amounting  to 
6249  bushels.  .John  Shuttleworth  pro- 
posed to  purchase  (iOOO  bnshels  of  wheat. 
Dpon  being  shown  the  piles,  he  expressed 
a  doubt  whether  they  contained  tliat 
quantity.  Dickinson  declared  his  opinion 
that  they  did,  and  agreed  to  make  up  the 
quantity  if  they  fell  short.  A  sale  was 
then  made  at  seventy  cents  per  bushel, 
Dickinson  signing  and  delivering  to  Shut- 
tleworth a  memorandum,  as  follows: — 

"Littlefort,  February  17, 1848. 
"John  Shuttleworth  bought  of  D.  O.  Dick- 
inson. 
6000    bushels    of    wlieat,    delivered    on 

board,  70  cents $4,200 

Received    his    draft    upon    John 
Shuttleworth,  of  Buffalo,  for.  .   $2,100 

To   remit    me 1,600 

Five  drafts  of  $100  each 500 

4,200 

"D.  O.  Dickinson." 

He  also  signed  and  delivered  to  Shuttle- 
worth,  this  paper,  viz.:— 

"Littlefort,  February  18,  1848.  6000 
bushels  wheat.  Received  in  store  6000 
bushels  of  wheat,  subject  to  the  order  of 
John  Shuttleworth,  free  of  all  charges,  on 
board.     D.  O.  Dicl<iri8on." 

The  wheat  was  left  undisturbed  in  the 
warehouse.  Shuttleworth  sold  the  wheat 
to  the  defendant,  assigning  to  him  the  bill 
of  sale  and  warehouse  receipt.  Dickinson, 
shortly  afterwards,  sold  the  whole  quan- 
tity of  wheat  in  the  two  piles  to  a  person 
under  whom  the  plaintiffs  derived  title. 
The  defendant  havingobtained  theposses- 
sion  of  the  wheat,  this  action  was 
brought.  The  judge,  under  exception  by 
the  defendant,  directed  a  verdict  for  the 
plainiiffs,  which  was  rendered,  and  the 
judgment  thereon  having  been  affirmed  at 
general  term,  in  the  eighth  district,  the 
defendant  appealed  to  this  court. 

John  H.  Reynolds,  for  appellant.  John 
L.  Talcott,  for  respondents. 

COMSTOCK,  J.  Both  parties  trace  their 
title  to  the  wheat  in  controversy  to  D.  O. 
Dickinson,  who  was  the  former  owner, 
and  held  it  in  store  at  Littlefort,  Wiscon- 
sin. The  defendant  claims  through  a  sale 
made  bv  Dickinson  to  one  Shuttleworth 
on  the"l8th  of  February,  1848.  If  that 
sale  was  effectual  to  pass  the  title,  it  is 
not  now  pretended  that  there  is  any 
ground  on  which  the  plaintiffs  can  recover 
in  this  suit.  The  sale  to  the  person  under 
whom  they  claim,  was  about  two  and  a 
half  months  junior  in  point  of  time. 


The  sale  to  Shuttleworth  was  by  a  writ- 
ing in  the  form  of  a  present  transfer  of  GOOO 
bushels  of  wheat,  at  seventy  cents  per 
bushel.  No  manual  delivery  was  then 
made,  but  instead  thereof  the  vendor  exe- 
cuted and  delivered  to  the  vendee  another 
Instrument,  declaring  that  he  had  received 
in  store  the  6000  bushels  subject  to  the  ven- 
dee's order;  of  the  price  $2600  was  paid 
down,  and  the  residue  flOOO,  which  was 
to  be  paid  at  a  future  day,  the  purchaser 
afterwards  offered  to  pay,  according  to 
the  agreement.  So  far  the  contract  had 
all  the  requisites  of  a  perfect  sale.  The 
sum  to  be  paid  by  the  purchaser  was  as- 
certained, because  the  number  of  bushels 
and  the  price  per  bushel  were  specitied  in 
the  contract.  Although  the  article  was 
not  delivered  into  the  actual  possession  of 
the  purchaser,  yet  the  seller,  by  the  plain 
terms  of  his  agreement,  constituted  him- 
self the  bailee,  and  henceforth  stood  in 
that  relation  to  the  purchaser  and  to  the 
property.  That  was  equal  in  its  results 
to  the  most  formal  delivery,  and  no  argu 
ment  is  required  to  show  that  the  title 
wasoompletely  divested,  unless  a  ditficulty 
exists  yet  to  be  considered. 

The  quantity  of  wheat  in  store  to  which 
the  contract  related,  was  estimated  by 
the  parties  at  about  6000  bushels.  But 
subsequently,  after  Dickinson  made  an- 
other sale  of  the  same  wheat  to  the  party 
under  whom  the  plaintiffs  claim,  it  ap- 
peared on  measurement  that  the  number 
of  bushels  was  6249,  being  an  excess  of  249 
bushels.  When  Shuttleworth  bought  the 
6U00  bushels,  that  quantity  was  mixed  in 
the  storehouse  with  the  excess,  and  no 
measurement  or  separation  was  rayde. 
The  sale  was  not  in  bulk,  but  precisely  of 
the  61)00  bushels.  On  this  ground  it  is 
claimed,  on  the  part  of  the  plaintiffs,  that 
in  legal  effect  the  contract  was  executory, 
in  other  words  a  mere  agreement  to  sell 
and  deliver  the  specified  quantity,  so  that 
no  title  passed  by  the  transaction.  It  is 
not  denied,  however,  nor  does  it  admit  of 
denial,  tliat  the  parties  intended  a  transfer 
of  the  title.  The  argument  is, and  it  is  the 
only  one  which  is  even  plausible,  that  the 
law  overrules  that 'intention,  although 
expressed  in  plain  written  language,  en- 
tirely appropriate  to  the  purpose. 

It  is  a  rule  asserted  in  many  legal  au- 
thorities, but  which  may  be  quite  as  fitly 
called  a  rule  of  reason  and  logic  as  of  law, 
that  in  order  to  an  executed  sale,  so  as 
to  transfer  a  title  from  one  party  to  an- 
other, the  thing  sold  must  be  ascertained. 
This  is  a  self-evident  truth,  when  applied 
to  those  subjects  of  property  which  are 
distinguishable  by  their  physical  attributes 
from  all  other  things,  and,  therefore,  are 
capable  of  exact  identification.  No  person 
can  be  said  to  own  ahorse  or  a  picture, 
unless  he  is  able  to  identify  the  chattel  or 
specify  what  horse  or  what  picture  it  is 
that  belongs  to  him.  It  is  not  only  legal- 
ly,  but  logically,  impossible  to  hold  prop- 
erty in  such  things,  unless  they  are  ascer- 
tained and  distinguished  from  all  other 
things;  and  this,  1  apprehend,  is  the  foun- 
dation of  the  rule  tliat,  on  a  sale  of  chat- 
tels, in  order  to  pass  the  title,  the  articles 
must,  if  not  delivered,   be  designated,  so 
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that  possession  can  betaken  by  tbe  pur- 
cliaser  without  any  turtlier  act  on  tbe  part 
of  the  seller. 

But  property  can  be  acquired  and  held 
in  many  things  which  are  incapable  of 
such  an  identificution.  Articles  of  this 
na  tureare  sold,  not  by  a  description  wliich 
refers  to  and  distiuiiuishes  tiie  particular 
tliinj;,  but  in  quantities,  wliich  are  ascer- 
tained hy  weight,  measure,  or  count;  the 
constituent  parts  wliich  mal<e  up  the 
mass  being  undistinguishable  from  each 
other  by  any  physical  difference  in  size, 
shape,  texture,  or  quality.  Of  this  nature 
are  wine,  oil,  wheat,  and  the  other  cereal 
grains,  and  the  flour  manufactured  from 
them.  These  can  be  Identified  only  in 
masses  or  quantities,  and  in  that  mode, 
therefore,  they  are  viewed  in  the  contracts 
and  dealings  of  men.  In  respect  to  such 
things,  the  rule  above  mentioned  must  be 
applied  according  tothe  natureof  the  sub- 
ject. In  an  executed  and  perfect  sale,  tlie 
things  sold,  it  is  true,  must  be  ascertained. 
But  as  it  is  not  possible  in  reason  and 
philosophy  to  identify  each  constituent 
particle  composing  a  quantity,  so  the  law 
does  not  require  such  an  identification. 
Where  the  (juantity  and  the  general  mass 
from  wiiich  it  is  to  be  taken  are  specified, 
the  suliject  of  the  contract  is  thus  ascer- 
tained, and  it  becomes  a  possible  result 
for  the  title  to  pass,  if  the  sale  is  complete 
in  all  its  other  circumstances.  An  actual 
delivery  indeed  cannot  be  made  unless  the 
whole  is  transferred  to  the  possession  of 
the  purchaser,  or  unless  the  particular 
quantity  scld  is  separated  from  the  resi- 
due. But  actual  delivery  is  not  indispen- 
sable in  any  case  in  order  to  pass  a  title,  if 
the  thing  to  be  delivered  is  ascertained,  if 
the  price  is  paid  or  a  credit  given,  and  if 
nothing  further  remains  to  be  done  in  re- 
gard to  it. 

It  appears  to  me  that  a  very  simple  and 
elementary  inquiry  lies  at  tlie  foundation 
of  the  present  case.  A  quantity  of  wheat 
being  in  store,  is  it  possible  in  reason  and 
In  lawfor  one  man  to  own  a  given  portion 
of  it  and  for  another  man  to  own  the  resi- 
due without  a  separation  of  the  parts? 
To  bring  the  Inquiry  to  the  farts  of  tlie 
case:  in  the  storehou.se  of  Dickinson  there 
was  a  quantity  not  precisely  known.  In 
any  conceivable  circumstances  could  Shut- 
tleworth  become  owner  of  6000  bushels, 
and  Dickinson  of  the  residue,  which  turned 
out  to  be  24!)  bushels,  without  the  portion 
of  either  being  divided  from  the  other? 
The  answer  to  this  inquiry  is  plain.  Sup- 
pose a  third  person,  being  the  prior  owner 
of  the  vi'hole,  had  given  to  S.  a  bill  of  ,sale 
of  flODO  bushels,  and  then  one  to  D.  for  the 
residue  more  or  less,  intending  to  pass  to 
each  the  title,  and  expressing  that  inten- 
tion in  plain  words,  what  would  have 
been  the  result?  The  former  owner  most 
certainly  would  have  parted  with  all  his 
title.  If,  then,  the  two  purchasers  did  not 
acquire  it,  no  one  could  own  the  wheat, 
and  the  title  would  be  lost.  This  would 
bean  absurdity.  But  if  the  parties  thus 
purchasing  could  and  would  be  tlie  own- 
ers, how  would  they  hold  it?  Plainly  ac- 
cording to  their  contracts.  On?  would  be 
entitled  to  (iOOO  bushels,  and  tlie   other  to 


what  remained   after  that  quantity  was 
subtracted. 

Again  suppose,  Dickinson  having  in 
store  and  owning  249  bushels.  Shuttle- 
worth  had  deposited  with  him  6000bushela 
for  storage  merely,  both  parties  agreeing 
tliat  the  quantities  miglit  be  mixed.  This 
would  be  a  case  of  confusion  of  property 
where  neither  would  lose  his  title.  In  tlie 
law  of  bailments  it  is  entirely  settled  that 
S.,  being  the  bailor  of  the  6000  bushels, 
would  lose  nothing  by  the  mixture,  and, 
it  being  done  by  consent,  it  is  also  clear 
that  tbe  bailee  would  lose  nothing.  Story 
on  Bailments,  §  40;  2  Bl.  Com.  40.5. 

These  and  other  illustrations  wliich 
might  be  suggested,  demonstrate  the  pos- 
sibilit3'  of  a  divided  ownership  in  the  6249 
bushels  of  wheat.  If,  then,  the  law  ad- 
mits that  the  property,  while  in  mass, 
coulil  exist  under  that  condition,  it  was 
plainly  competent  ffir  the  parties  to  the 
sale  in  question,  so  to  deal  with  each 
other  as  to  effectuate  that,  result.  One  of 
them  being  the  owner  of  the  whole,  he 
could  stipulate  and  agree  that  the  other 
should  thenceforth  own  6000  bushels  with- 
out a  separation  from  the  residue.  And 
this,  I  think,  is  precisely  what  was  done. 
The  60O0  bushels  might  ha ve  been  meas- 
ured and  delivered  to  the  purchaser,  and 
then  the  same  wheat  might  have  been  re- 
delivered to  the  seller  under  a  contract  of 
bailment.  In  that  case  the  seller  would 
have  given  his  storehouse  receipt  in  the 
very  terms  of  the  one  which  he  actually 
gave;  and  he  might,  moreover,  have 
mixed  the  wheat  thus  redelivered  with  his 
own,  thereby  reducing  the  quantity  sold 
and  the  quantity  unsold  again  to  one 
common  mass.  Now  the  contract  of  sale 
and  of  bailment,  both  made  at  the  same 
time,  produced  this  very  result.  The 
formalities  of  measurement  and  delivery 
pursuant  to  the  sale,  and  of  redelivery 
according  to  the  bailment— resulting  in 
the  same  mixture  as  before— moat  aa- 
snredl.v  were  not  necessary  in  order  to 
pass  the  title,  because  these  formalities 
would  leave  the  property  in  the  verysame 
condition  under  which  it  was  in  fact  left; 
that  is  to  say,  in  the  actual  custody  of 
the  vendor,  and  blended  together  in  a 
common  mass.  Those  formal  and  cere- 
monial acts  were  dispensed  with  by  the 
contract  of  the  parties.  Tliey  went  di- 
rectly to  the  result  without  the  perform- 
ance of  any  useless  ceremonies,  and  it 
would  be  strange,  indeed,  if  the  law  denied 
their  power  to  do  so. 

There  are  in  the  books  a  considerable 
number  of  cases  having  a  real  or  some 
apparent  bearing  upon  the  question  un- 
der consideration.  Some  of  them  very  un- 
equiv.jCHily  support  the  defendant's  title 
under  the  sale  to  Shuttleworth.  A  few 
only  of  these  will  be  cited.  In  Whitehouse 
V.  Frost,  12  East,  614,  the  vendors  owned 
fort.y  tons  of  oil  secured  in  one  cistern, 
and  they  sold  ten  tons  out  of  the  forty, 
but  the  quantity  sold  was  not  measured 
or  delivered.  The  purchaser  sold  the 
same  ten  tons  to  another  person,  and 
gave  a  written  order  on  the  original  ven- 
dors, whicli,  on  being  presented,  they  ac- 
cepted,   by  writing  the   word  "accepted" 
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oil  the  face  of  the  order,  and  signing  their 
names.  It  was  held  by  the  English  com- 
mon pleas  that  the  title  passed;  consider- 
able stress  being  laid  on  the  acceptance  of 
the  order,  which,  it  was  said,  placed  the 
vendors  in  the  relation  of  bailees  to  the 
quantity  sold.  This  was  in  1810.  In  the 
following  year  the  case  of  Ja'jkHon  v.  An- 
derson, 4  Taunt.  24,  was  decided  in  the 
king's  bench.  That  was  an  action  of  tro- 
ver for  19(i0  pieces  of  coin  called  Spanish 
dollars.  Mr.  Fielding,  at  Buenos  Ayres, 
remitted  to  Laycock  &  Co.,  at  London, 
$47«ii,  and  advised  the  plaintiffs  that  1060 
of  the  number  were  designed  for  them  in 
payment  for  goods  bought  of  thera.  Lay- 
cock  &  Co.  received  the  4700  pieces,  and 
pledged  the  whule  of  them  to  the  defend- 
ant, who  sold  them  to  the  Bank  of  Eng- 
land. It  was  held:  1.  That  the  letter  of 
advice  was  a  sufficient  appropriation  of 
$1960  to  the  plaintiffs.  2.  That  the  plain- 
tiffs and  defendant  did  not  l)ecome  joint- 
tenants  or  tenants  in  common  of  the  dol- 
lars. 3.  That  although  no  specidc  dollars 
were  separated  from  the  residue  for  the 
plaintiffs,  yet  as  the  defendant  had  con- 
verted the  whole,  trover  would  lie  for  the 
plaintiffs'  share.  Of  course  the  action  in 
its  nature  directly  involved  the  plaintiffs' 
title,  and  it  was  held  that  the  sale  or  ap- 
propriation of  a  part  without  any  separa- 
tion was  a  perfect  sale.  In  Pleasants  v. 
Pendleton,  6  Rand.  473,  the  sale  (omit- 
ting immaterial  circumstances)  was  of 
119  out  of  123  barrels  of  flour,  situated  in 
a  warehouse,  all  of  the  same  brand  and 
quality.  It  was  held  by  the  Virginia 
court  of  appeals,  upon  very  elaborate 
consideration,  and  after  a  review  of  all 
the  eases,  that  the  title  was  transferred 
by  the  sale.  See  also  Damon  v.  Osborii, 
1  Pick.  477;  Crofoot  v.  Bennett,  2  Comst. 
25S.  In  the  last  mentioned,  which  wa.'-i 
decided  in  this  court,  the  sale  was  of  4.1,000 
bricks  in  an  unfinished  kiln  containing  a 
larger  quantity.  A  formal  possession  of 
the  whole  brick-.yard  was  taken  by  the 
purchaser,  it  was  held  that  he  acquired 
title  to  the  43,000,  although  no  separation 
was  made.  In  the  opinion  of  Judge 
Strong,  the  case  was  made  to  turn  mainly 
on  a  supposed  delivery  of  the  whole  quan- 
tity. But,  with  deference,  that  eircum- 
stancedoes  not  appear  to  meto  have  been 
the  material  one,  inasmuch  as  all  the 
bricks  confessedly  were  not  sold.  The  de- 
livery, therefore,  did  not  make  the  sale, 
and  if  part  could  not  be  sold  without  be- 
ing separated,  I  do  not  see  how  a  formal 
delivery  of  the  whole  brick-yard  could 
cure  the  difficuPy  The  learned  judge 
speaks  of  the  transaction  as  a  delivery  of 
the  whole  quantity  "with  the  privilege 
of  selection."  But  assuming,  as  he  did, 
that  the  want  of  selection  or  seuaration 
was  the  precise  difficulty  to  he  overcome, 
it  is  not  easy  to  see  how  a  privilege  to  se- 
lect could  change  the  title  before  the  selec- 
tion was  actually  made.  The  case,  there- 
fore, it  seems  to  me,  can  only  stand  on 
the  ground  that  the  sale  was,  in  its  na- 
ture, complete;  the  formal  delivery  of  the 
whole  being  doubtless  a  circumstance  en- 
titled to  weight  in  arriving  at  the  inten- 
tion of  the  parties.    The  case  is,  in  short, 


a  strong  authority  to  prove  that,  in  sale* 
by  weight,  measure,  or  count,  a  ser)ara- 
tion  of  the  part  sold  from  the  mass  is  not 
in  all  cases  a  fundamental  requisite. 

Referring  now  to  cases  where  it  has  been 
held  that  sales  of  this  general  nature  were 
incomplete,  it  will  be  found  that  they  are 
not  essentially  and  necessarily  opposed  to 
the  conclusion  th&t,  in  the  instance  before 
us,  the  title  was  changed.  In  White,  as- 
signee, &c.,  V.  Wilks,  !)  Taunt.  17G,  a  mer- 
chant sold  twenty  tons  of  oil  out  of  a 
stock  consisting  of  different  large  quanti- 
ties in  different  cisterns,  and  at  various 
warehouses.  The  note  of  sale  did  not  ex- 
press the  quality  or  kind  of  oil  sold,  or  the 
cistern  or  warehouse  from  which  it  was 
to  be  taken,  and  the  purchaser  did  not 
even  know  where  the  particular  oil  lay 
which  was  to  satisfy  the  contract.  Very 
clearly  the  title  could  not  pass  upon  such 
a  sale;  and  so  it  was  held,  although  the 
seller  was  entitled  by  the  contract  to 
charge  "Is.  per  ton  per  week  rent,"  for 
keeping  the  oil.  A  very  diffeient  question 
would  have  been  presented  if  the  cistern 
from  which  the  twenty  tons  were  to  be 
taken  had  been  specified.  The  n\asB  and 
quality  would  then  have  been  ascertained. 
As  it  was,  the  subject  of  the  contract  was 
not  identified  in  any  manner.  The  re- 
marks of  the  judge,  evidently  not  made 
with  much  deliberation,  must  be  con- 
strued with  reference  to  the  particular 
facts  of  the  case. 

In  Austen  v.  Craven,  4  Taunt.  644,  there 
was  a  contract  to  sell  200  hogsheads  of 
sugar,  to  be  of  four  different  kinds  and 
qualities  which  were  specified.  It  did  not 
appear  that  the  seller,  at  the  time  of  the 
contract,  had  the  sugar  on  hanil,  or  any 
part  of  it,  and  the  fact  was  assumed  to  be 
otherwise.  The  sale  was,  moreover,  at 
so  much  percw  t.,  requiring  that  the  sugar 
should  be  weighed  in  order  to  ascertain 
the  price.  In  these  circumstances  the  case 
was  considered  plainly  distinguishable 
from  AVhitehouse  v.  Frost,  supra,  and  it 
was  held  that  the  title  did  not  pass.  1 
do  not  see  the  slightest  ground  for  ques- 
tioning the  decision,  although,  perliaps, 
one  or  two  remarks  of  Chief  Justice  Mans- 
field aie  capable  of  a  wider  application 
than  the  facts  of  the  case  would  justily. 

The  two  cases  last  mentioned  have  been 
not  unfrequently  cited  in  various  later 
English  and  American  authorities,  which 
need  not  be  particularly  referred  to.  Some 
of  these  authorities  maj'  suggest  a  doubt 
whether  the  title  passes  on  a  meresale  note 
by  measure  or  weight  out  of  a  largerquan- 
tity  of  the  same  kind  and  quality,  thera 
being  no  separ.ition  and  no  other  circum- 
stances clearly  evincing  an  intention  to 
vest  the  title  in  the  purchaser.  It  is  un- 
necressary  now  to  solve  that  doubt,  be- 
cause none  of  the  decisions  announce  the 
extreme  doctrine,  that  where,  in  such 
cases,  the  parties  expressly  declare  an  In- 
tention to  change  the  title,  there  is  any 
legal  impossibility  in  the  way  of  that  de- 
.sign.  Upon  a  simple  bill  of  sale  of  gallons 
of  oil  or  bushels  of  wheat,  mixed  with  an 
ascertained  and  defined  larger  quantity, it 
may  or  may  not  be  considered  that  the 
parties  intend  that  the  portion  sold  shall 
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be  measured  before  the  purchaser  becomes 
invpiltecl  with  the  title.  Th;it  may  be  re- 
garded aa  an  act  rernaiiiinf;  to  be  done,  in 
which  both  parties  have  a  right  to  partic- 
ipate. But  it  is  surely  competent  Jor  tlie 
vendor  to  say  in  terms,  that  he  vi'aives 
tliat  right,  and  tliat  the  purchaser  sliall 
become  at  once  the  legal  ov?ner  ol  the 
number  of  gallons  or  bushels  embraced  in 
the  sale.  If  he  cannot  say  this  effectually, 
then  the  reason  must  be  that  two  men 
cannot  he  owners  of  separate  (juantities 
or  proportions  of  an  undistinguishable 
mass.  That  conclusion  would  be  a  naked 
absurdity,  and  I  have  shown  that  such  is 
not  the  law.  In  the  case  before  us  the 
vendor  not  only  executed  liis  bill  of  sale 
professing  to  transfer  GOdO  bushels  of 
wheat,  but,  waiving  all  further  acts  to  be 
done,  in  ordei'  to  complete  the  transac- 
tion, he  acknowledged  himself,  by  another 
instrument,  to  hold  the  same  wheat  in 
store  as  the  bailee  thereof  for  the  pur- 
chaser. If  his  obligations  from  that  time 
were  not  simply  and  precisely  those  of  a 
bailee,  it  is  because  the  law  would  not  suf- 
fer him  to  stand  in  that  relation  to  the 
property  for  the  reason  that  it  was  mixed 
with  his  own.  But  no  one  will  contend 
for  such  a  doctrine. 

I  repeat  it  is  unnecessary  to  refer  to  all 
the  cases,  or  to  determine  between  such 
as  may  appear  to  be  in  conflict  with  each 
other.  None  of  them  go  to  the  extent  of 
holding  that  a  man  cannot,  if  he  wishes 
and  intend.s  so  to  do,  make  a  perfect  sale 
of  part  of  a  quantity  without  actual  sej)- 
aration,  where  the  mass  is  ascertained  by 
the  contract  and  all  parts  are  of  the  same 
value  and  uudistinguishable  from  each 
other. 

One  of  the  cases,  however,  not  yet  cited, 
deserves  a  brief  consideration,  because  it 
wasdetermined  in  this  court,  and  has  been 
much  relied  on  by  the  filaiiitiffs'  counsel. 
1  refer  to  Gardiner  v.  Suydam,  H  Seld.  ;i"i". 
The  owner  of  flour  di'livered  it  in  various 
parcels  to  a  warfhouseman,  and  from 
time  to  time  took  receipts  from  him.  One 
ol  these  receipts  was  held  by  the  defend- 
ants and  others  by  the  plain  tiffs,  both  par- 
ties having  accepted  and  paid  drafts  on 
the  faith  thereof.  The  defendants' receipt 
was  the  first  in  point  of  time,  and  was  tor 
536  barrels,  being  given  at  a  time  when  in 
fact  there  were  but  2i»l  barrels  in  the 
warehouse,  so  that  it  covered  :'.M5  rr.oi'e 
than  were  then  on  hand.  Hut  otheriiuan- 
tlties  were  subsP(iuently  delivered  at  the 
warehouse,  all  of  the  same  kind  and  qual 
ity,  and  the  defendants,  in  fact,  received 
by  shipment  to  them,  .500  barrels.  For 
the  conversion  of  this  quantity  they  were 
sued  by  the  plaintiffs,  who  had  failed  to 
leceive  the  flour  which  their  receijsts  called 
for.  It  cannot  fail  to  be  seen  from  this 
statement  that  the  defendants,  having  the 
tlr.st  receipt  and  receiving  no  more  Hour 
than  it  spejitied,  were  entitled  to  judg- 
ment by  reason  of  the  ])riority  of  their  ti- 
tle; and  this  ground  of  decision  is  vei-y 
clearly  stated  in  the  opiniou  of  the  chief 
judge.  He  thought  it  the  transfer  of  the 
receipts  could  pa.ss  the  title    to   the  flour. 


notwithstanding  the  mixture  of  all  the 
quantities  together,  that  the  one  held  by 
the  defendants  entitled  them  not  only  to 
the  201  barrels  in  store  when  it  was  given, 
but  also  to  so  many  barrels  delivered  in 
store  afterwards  as  were  necessary  to 
make  up  their  number.  This  view,  which 
appears  to  me  correct,  was  fatal  to  the 
plaintiffs' case.  But  in  another  aspect  of 
the  controversy,  the  learned  chief  judge 
was  of  opinion  that  the  transfer  to  the 
plaintiffs  of  the  receipts  held  by  them 
passed  no  title,  on  the  ground  that  the 
quantities  which  they  respectively  covered 
were  all  mixed  together  in  the  storehouse. 
Assuming  the  correctness  of  that  view — 
which  1  am  constrained  to  question — the 
case  is  still  unlike  the  present  one.  The 
transfer  of  a  warehouseman's  receipt, 
given  to  theowner,  was  certainly  no  more 
than  a  simple  sale  note  of  the  specified 
number  of  barrels;  and  where,  in  such 
cases,  that  is  the  whole  transaction  be- 
tween vendor  and  vendee  I  have  already 
admitted  a  doubt,  suggested  by  conflict- 
ing cases,  whether  the  title  passes.  If  the 
owner  of  the  flour  had  held  it  in  his  own 
warehouse,  and  had  not  only  given  a  bill 
of  sale  of  a  portion  of  it,  but  had  himself 
executed  to  the  purchaser  another  instru- 
ment declaring  that  he  held  the  quantity 
sold  as  bailee  and  subject  to  order,  then 
the  case  would  have  resembled  the  one 
now  to  be  determined. 

We  are  of  opinion,  therefore,  both  upon 
authority  and  clearly  upon  the  principle 
and  reason  of  the  thing,  that  thedefendant, 
under  the  stile  to  Shuttleworth,  acquired 
a  perfect  title  to  the  6000  bushels  of  wheat. 
Of  that  quantity  he  took  possession  at 
Buffalo,  by  a  writ  of  replevin  against  the 
master  of  the  vessel  in  which  the  whole 
had  been  transported  to  that  place.  For 
that  taking  the  suit  was  brought,  and  it 
results  that  the  plaintiff  cannot  recover. 
It  is  unnecessary  to  decide  whether  the 
parties  to  the  original  sale  became  ten- 
ants in  common.  If  a  tenancy  in  common 
arises  in  such  cases,  it  must  be  with  some 
peculiar  incidents  not  usually  belonging  to 
that  species  of  ownership.  I  think  each 
party  would  have  the  right  of  severing  the 
tenancy  by  bis  own  act;  that  is,  the  right 
of  taking  the  portion  of  the  mass  which 
f)elonged  to  him,  being  accountable  only  if 
he  invaded  the  quantity  which  belonged 
to  the  other.  But  assuming  that  the  case 
is  one  of  strict  tenancy  in  common,  the  de- 
fendant became  the  owner  of  fiOOO  and  the 
|)laintiffs  i<f  2-10  parts  of  the  whole.  As 
neither  could  miiintain  an  action  against 
the  other  for  taking  possession  merely  of 
th(?  whole,  more  clearly  he  cannot  if  the 
other  takes  only  the  quantity  which  be- 
longs to  him. 

The  judgment  must  be  reversed  and  a 
new  trial  granted. 

GRAY  and  GROVER,  J  J.,  dissented; 
STRONG,  J.,  expressed  himself  as  inclined 
to  concur,  if  necessary  to  a  decision,  but 
it  being  unnecessary,  he  reserved  his  judg- 
ment. 

Judgment  reversed  and  new  trial  or- 
dered. 
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KINGMAN  et  al.,  a  Corporation,  v.  DENISON 
et  al. 

(48  N.  W.  Rep.  38,  84  Mich.  608.) 

Supreme  Court  of  Michigan.    Feb.  37,  1891. 

Error  to  circuit  court,  Kent  county; 
"Wii^i.iAM  E.  Gbove,  Judge. 

Replevin  by  Kingman  &  Co.  against 
William  C.  Denison  and  tlie  McCormiek 
Harvesting  Macliine  Company.  There 
■was  a  judgment  in  defendants'  favor,  and 
plaintiffs  bring  error. 

Taggart  &  Denison,  for  appellants. 
Sweet  &  Perkins,  for  appellees. 

Long,  J.  On  July  8,  18S9,  defendant 
Denison  wrote  the  plaintiffs  at  Peoria, 
111.,  ordering  5,000  pounds  of  twine.  No 
dealings  had  ever  been  had  between  the 
parties  prior  to  that  time.  The  plaintiffs 
received  the  letter  next  day,  and  at  once 
wrote  Denison:  "We  have  entered  your 
order,  and  twine  will  go  forward  to-mor- 
row. "  On  July  11th  the  twine  was  shipped 
to  W.  C.  Denison,  Grand  Rapids,  Mich., 
plaintiffs  taking  shipping  bill  from  the 
railroad  company  there,  and  on  same  day 
sent  it  to  Denison,  with  statement  of  ac- 
count for  value  of  the  twine.  The  twine 
was  received  at  Grand  Rapids  by  the 
Grand  Rapids  &  Indiana  Railroad  Com- 
pany, July  17th,  and  on  thelSththe.y  turned 
it  over  to  a  teamster,  who  delivered  it  at 
the  store  which  was  occupied  by  Denison 
at  the  time  the  order  was  made.  It  ap- 
pears that  on  July  9th  the  Grand  Rapids 
Savings  Bank  caused  an  attachment  to 
be  levied  upon  Denison's  property.  On 
that  evening  Denison  gave  the  bank  a 
chattel  mortgage  on  all  the  goods  in  the 
store  and  at  a  warehouse  there,  and  a 
store  situate  at  another  place  outside  of 
Grand  Rapids.  July  10th,  11th,  and  12th 
he  gave  mortgages  on  the  same  prop- 
erty to  several  other  creditors,  two  of 
them  being  given  to  the  defendant  the 
McCormiek  Harvesting  Machine  Com- 
pany. The  goods  mortgaged  were  held  in 
the  store  by  the  agents  of  the  bank  until 
they  were  sold  under  one  of  the  mort- 
gages, which  was  about  July  18th,  at 
which  time  the  defendant  the  McCormiek 
Harvesting  Machine  (Jorapany  bid  the 
goods  in,  and  continued  to  occupy  the 
store,  putting  Mr.  Denison  in  as  its 
agent.  The  McCormiek  Harvesting  Ma- 
chine Company  mortgage  contained  a 
clause,  after  a  description  of  the  prop- 
erty mortgaged,  as  follows:  "And  all 
additions  to  and  substitutes  for  any 
and  all  the  above-described  property." 
On  September  7th  plaintiffs,  who  had  no 
notice  or  knowledge  of  the  changed  con- 
dition of  Mr.  Denison's  affairs,  drew  on 
him  at  sight  for  the  amount  of  the  bill. 
This  draft  was  not  paid,  and  on  Septem- 
ber 14th  plaintiffs  wrote  him  for  prompt 
remittance,  which  was  not  made.  On  Sep- 
tember 19,  1889,  plaintiffs  brought  replevin 
against  the  defendants  tor  the  twine,  find- 
ing about  one-half  of  it;  the  balance  having 
been  sold  out  of  the  store  by  the  McCor- 
miek Harvesting  Machine  Company.  On 
the  trial  of  the  cause  the  defendants 
waived  return  of  the  property,  and  had 
verdict  and  judgment  against  the  plaintiff 

LAW  SALES — 32 


for  $351.91,  the  value  of  the  twine  taken, 
and  costs.    Plaintiffs  bring  error. 

Theplaintiffs  asked  the  court  toinstruct 
the  jury  that  plaintiffs  were  entitled  to  a 
verdict;  and  in  the  ninth  request  asked  an 
instructionthat  "if  Mr.  Denison  did  not  in 
fact  receive  the  twine  at  his  store,  but  was 
not  there  when  it  was  delivered,  and  never 
received  and  accepted  it  for  his   use  in  any 
way,  except  that,  finding  it  inthestore,  he 
allowed   the  mortgagees  to   assume  con- 
trol  of  it,  plaintiffs    could    retake    it    as 
against  him."    And  in  the  fourteenth  re- 
quest it  was  asked  that  the  jury  be  instruct- 
ed that  the  McCormiek  Comi)any,a8  mort- 
gagee, is   in  no  better   position  than  Mr. 
Denison.      Its   mortgage   dues   not   cover 
this  twine,  nor  is  it  a  bona  G<le  purchaser. 
Several   requests   were  also   asked  for  in- 
structions  to   the  jury  relating  to  the  in- 
solvency of  Mr.  Denison  at  the  time  of  the 
purchase,  and   his  intent   not  to   pa.y  for 
the  twine  at  the  time  of  its  purchase,  or  at 
the  time   when   it   was    received   at     the 
store,  on  the  ISth   of  July.     These  last- 
named  requests   we  do  not  deem  it   neces- 
sary to  set  out  here  for  an   understanding 
of  the  points  involved.     The  requests  set 
out  were  refused   by  the   trial  court,  and 
upon  such  ruling  the  plaintiff  assigns  er- 
ror.    The  court,  in  its  charge  to  tlie  jury, 
stated  :     "Plaintiff  claims  the  right  to  the 
possession  of  these  goods  at  the  time  this 
suit    was    commenced— /^/rs?,    because   as 
counsel   claims,  the  goods  were   ordered, 
were  purchased,  by  Mr.  Denison  at  a  time 
when  he  was  insolvent,  and  knew  that  he 
was  insolvent, and  had  no  intention, or  at 
least  no  reasonable  expectation,  of  paying 
for   tliem    according   to   the  terras  of  the 
contract;  and  the  plaintiff's  counsel  also 
claims   the  right  of  stoppage  in  transit. 
All   I  need  to   say  in   regard    to  the  latter 
claim  is  that  I  think  the  right  of  stoppage 
in  transit,  under  the  facts  of  this  case  as 
shown   by  the  evidence,   has  no   applica- 
tion whatever;  there  is  no   such  right  ex- 
isting."    This  part  of   the  charge  relating 
to  the  right  of  stoppage  in   transit  is   as- 
signed as   error.    The  court  was  in  error 
in    refusing  these  requests  to   charge  and 
in  the  charge  as  given.     It  is  not  seriously 
contended   here  but  that,  under   the  evi- 
dence given   on   the  trial,   the  defendant 
Denison    was   insolvent   at  the   time  the 
goods  were  ordered.     At  least  this  was   a 
question   of  fact  which   should   have  been 
submitted   to  the  jury;  and,  it  so  found, 
the  question  of   the  right  of  stoppage  in 
transit  was   an  important  question  in  the 
case.     The  right  of  stoppage  in  transit  is 
a  right   possessed  by  the  seller  to   reas- 
sume  the  possession  of  goods  not  paid  for 
while  on  their  way  to  the  vendee,  in  case 
the   vendee   becomes    insolvent   before  he 
has   acquired  actual  possession   of  them. 
It  is   a  privilege  allowed  to  the  seller  for 
the  particular  purpose  of  protecting  him 
from    the    insolvency    of    the     consignee. 
The  right  is  one  highly  favored  in  the  law, 
being  based  upon  the  plain  reason  of  jus- 
tice and  equity  that   one  man's   property 
should   not    be  applied   to  the  payment 
of    another     man's     debts.      Gibson     v. 
Carruthers,  8   Mees.   &  W.   337.     But  it  is 
properly  exercised  only  upon  goods  which 
are  in  passage  and  are  in  the  hands  of 
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some  intermecliate  porsou  between  the 
vendor  and  vendee  in  process,  and  for  the 
purpose  of  delivery,  and  this  right  may 
be  exercised  whether  the  Insolvency  exists 
at  the  time  of  the  snle  or  occurs  at  any 
time  before  actual  delivery  of  the  goods, 
without  the  knovs'Iedge  of  the  consignor. 
O'Brien  v.  Norris,  1(>  Md.  122;  Reynolds  v. 
Railway  Co.,  48  N.  H.  580;  Blum  v.  Marks, 
21  La.  Ann.  2GS ;  Benedict  v.  Scaettle,  12 
Ohio  St.  51.').  This  right  of  stoppage  in 
transit  will  not  be  defeated  by  an  ap- 
parent sale,  fraudulently  made,  without 
consideration, for  the  purpose  of  defeating 
thi' right.  There  must  be  a  purchase  foi- 
vjilue  without  fraud,  to  liave  this  effect. 
Harris  v.  Pratt,  17  N.  Y.  249.  In  the  pres- 
ent case  it  appears  that  the  goods  ar- 
rived in  Grand  Rapids  July  17th,  and 
were  taken  to  the  store  on  the  ISth.  Mr. 
Denison  was  not  in  the  store  at  the  time 
tliey  were  taken  in.  Mr.  Talford  was  in 
possession  of  all  the  goods  and  of  the 
store  at  this  time  for  all  the  raortgngrcs, 
and  after  the  sale  under  the  mortgage  the 
McCormick  Company  took  possession,  and 
was  in  possession  at  tne  time  this  re- 
plevin suit  was  commenced.  The  testi- 
mon.v  tends  to  show  that  at  the  time  de- 
mand was  made  upon  the  McCormick 
Ctmnpany  and  Mr.  Denison  for  the  twine 
Mr.  Denison  stated  that  he  thought  the 
plaintiff,  havin.g  heard  of  his  financial 
affairs,  would  not  ship  the  twine,  and 
that  he  did  not  know  it  had  been  shipped 
until  it  was  in  the  store;  and  he  was  verj 
sorry  it  had  come,  under  the  circum- 
stances. The  McCormick  Company 
claimed  that  by  the  terms  of  their  mortgage 
they  were  entitled  to  bold  the  twine.  The 
court  was  in  error  In  not  submitting  to 
the  jury  the  question  whether  the  goods 
liad   come  actually   to  the  possession   of 


Mr.  Denison.  The  circumstances  tend 
strongly  to  show  that  he  never  had  act- 
ual possession  of  them,  and  never  claimed 
them  as  owner.  He  had  made  the  order, 
and  was  notified  that  they  would  he 
shipped;  but  from  that  time  forward  it 
is  evident. that  he  made  no  claim  to  them. 
The  McCormick  Company  claimed  that 
they  passed  to  it  under  the  terin.s  of  its 
mortgage.  It  liowevtr,  stood  in  no  bet- 
ter tjosition  than  Denison.  If  the  goods 
never  actually  came  into  the  possession 
of  Denison  as  owner,  the  mortgage  Uen 
would  not  attach,  even  under  the  clause 
in  the  mortgage  covering  after-acquired 
liroperty.  It  does  not  stand  in  the  posi- 
tion of  a  bonu  fide  purchaser  of  the  prop- 
ej'ty.  The  right  of  stoppage  could  not 
be  diverted  by  a  purchase  of  the  goods 
under  the  mcjrtgage  sale.  The  transit 
had  not  ended  unless  there  was  actual 
delivei'y  to  Mr.  Denison.  These  wei'e 
questions  of  fact  for  the  jury,  which 
the  court  refused  to  submit.  It  the  jury 
had  found  that  Denison  was  insolvent  at 
the  time  the  order  was  made,  or  became 
insolvent  at  au.v  time  before  the  claimed 
delivery  of  the  goods,  and  that  the  goods 
were  never  actually  delivered  to  the  pos- 
session of  Mr.  Denison,  then  the  vendors' 
rights  would  have  been  paramount  to 
any  right  whicli  the  McCormick  Company 
could  have  acquired  at  the  mortgage  sale. 
Underbill  v.  Booming  Co.,  40  Mich.  GDO, 
Lentz  V.  Railway  Co..  53  Mich.  444.19  N.  W. 
Rep.  138;  White  v.  Mitchell,  38  Mich.  390; 
James  v.Griffin,2Mees.&'VV.623.  In  the  view 
we  have  taken  of  the  case,  we  think  the 
other  questions  raised  are  unimportant, 
and  we  will  notpass  upon  them.  The  judg- 
ment of  the  court  below  must  be  reversed, 
with  costs,  and  a  new  trial  ordered.  The 
other  justices  concurred. 


KINNEY  V.  McDEKMOTT. 
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KINNEY  V.  McDERMOTT. 

(8  N.  W.  Rep.  656,  55  Iowa,  674.) 

Supreme  Court  of  Iowa.     April  20,  1881. 

Appeal  trora  Buena  Vista   circuit  court. 

This  is  an  action  of  replevin,  and  tlie 
amount  in  controversy  is  less  than  $100. 
There  was  a  trial  by  jury.  Tlieru  was 
no  conflict  in  the  evidence.  The  court 
instructed  the  jury  to  return  a  verdict  lor 
the  plaintiH.     Defendant  appeals. 

H.  W.  Weeden,  Wm.  Wart,  and  Robin- 
son &  MilchriMC,for  appellant.  C.  D.  Gold- 
smitli,  for  appellee. 

ROTHKOCK,  J.  The  trial  judge  made 
the  following  certificate,  upon  which  we 
are  authorized,  under  the  statute,  to  en- 
tertain the  appeal: 

"(1)  On  Sunday  plaintiff  agreed  with 
defendant,  at  the  house  of  the  latter,  to  give 
defendant  a  horse  and  $25  in  exchange  for 
a  horse  of  defendant.  This  was  consent- 
ed to,  and  on  the  same  day,  pursuant  to 
said  agreement,  plaintiff  left  his  horse 
with  defendant,  and  took  the  horse  of  the 
latter  away.  The  money  was  to  be  paid 
the  following  Sunday  at  the  house  of 
plaintiff.  On  Tnesda3',  following  the  ex- 
change, defendant,  in  the  absence  of  plain- 
tiff, and  without  his  knowledge  or  con- 
sent, returned  to  the  stable  of  the  latter 
the  horse  received  of  him,  and  took  the 
horse  he  let  plaintiff  have  away.  A  day 
ortwo  later  plaintiff  replevied  tbehorseso 
taken,  and  lias  since  kept  both  horses,  us- 
ing the  one  returned  by  defendant,  and 
not  offering  to  return  either  horse  or 
money.  Under  these  facts  can  the  plain- 
tiff recover  in  his  action  of  replevin  ? 

"  (21  Under  the  facts  hereinbefore  staled, 
can  plaintiff  recover  in  reiilevin  when  his 
alleged  right  of  possession,  under  the  is- 
sues made  In  the  pleadings,  depends  upon 
the  ownership  of  the  property? 

"(3)  Is  the  plaintiff  entitled  to  recover 
under  the  is.sues  in  this  action,  and  the 
facts  as  stated  above?" 

A  contract  made  and  concluded  on  Sun- 
day cannot  be  enforced  by  action.  Pike 
V.  King,  16  Iowa,  60.  It  is  illegal,  and 
the  law  in  such  cases  will  leave  the  parties 
where  it  finds  them,  or  rather  where  they 
have  placed  themselves.  If  one  party  sells 
property  to  another  on  Sunday,  and  de- 
livers it,  no  action  will  lie  for  the  price 
agi-eed  to  be  paid  therefor.  Pike  v.  King, 
supra.  If  the  defendant  in  the  action 
had  brought  replevin  for  the  horse,  instead 
of  taking  him  byforce,  he  would  have  been 
defeated,  because  he  would  have  been  ob- 
liged to  introduce  evidence  to  overcome 
the  presumption   arising   from   plaintiff's 


possession.  By  the  acts  of  the  parties  in 
violation  of  law  the  plaintiff  became  en- 
titled to  the  possession  of  the  horse.  This 
possession  was  sucli  that  the  defendant 
could  not  have  recovered  by  action  the 
price,  if  sold  and  not  paid  for,  and  could 
not  maintain  an  action  of  replevin.  He, 
however,  wrongfully  and  by  a  trespass, 
deprived  the  plaintiff  of  the  possession. 
The  question  is,  will  he  be  allowed  to  re- 
cover by  force  what  the  law  would  not 
have  aided  him  to  recover  peaceably?  It 
is  insisted  by  counsel  for  appellant  that, 
because  the  plaintiff  claims  title  to  the 
horse,  he  was  bound  to  introduce  evi- 
dence of  such  title,  and  could  only  do  so 
by  showing  the  Sunday  contract.  But, 
according  to  the  certificate  of  the  trial 
judge,  the  plaintiff  was  in  possession,  and 
the  defendant,  by  force,  and  without  the 
knowledge  of  the  plaintiff,  removed  the 
hor.se  from  plaintiff's  stable.  The  ques- 
tion is,  by  what  right  did  the  defendant 
possess  hlmsplf  of  the  horse?  The  burden 
was  on  him  to  show  hi.s  right.  In  doing 
so  he  would  necessarily  be  compelled  to 
introduce  theSunday  contractasevidence. 

In  Smith  v.  Bean,  15  N.  H.  577,  referring 
to  a  contract  of  sale  made  on  Sunday,  it 
is  said:  "The  transaction  being  illegal, 
the  law  leaves  the  parties  to  suffer  the 
consequences  of  their  illegal  acts.  The 
contract  is  void  so  far  as  it  is  attempted 
to  be  made  the  foundation  of  legal  pro- 
ceedings. The  law  will  not  interfere  to 
assist  the  vendor  to  recover  the  price. 
The  contract  is  void  for  any  such  purpose. 
It  will  not  sustain  the  vendee  upon  any 
warranty  or  fraud  in  the  sale.  It  is  void 
in  that  respect.  The  principle  shows  that 
the  law  will  not  aid  the  vendor  to  recover 
the  possession  of  the  property  if  he  has 
parted  with  it.  The  vendee  has  the  posses- 
sion as  of  his  own  property  by  the  assent 
of  the  vendor,  and  the  law  leaves  them 
where  it  finds  them.  If  the  vendor  should 
attempt  to  retake  the  property  without 
process,  the  law,  finding  that  the  vendee 
had  a  possession  which  could  not  be  con- 
troverted, would  give  a  remedy  for  the 
violation  of  that  possession."  See,  also, 
2  Parsons  on  Contracts,  764,  and  notes. 
The  author  admits  there  is  some  conflict 
of  authority  upon  the  question  whether  a 
vendee  will  be  allowed  to  retain  the  prop- 
erty without  paying  the  price.  In  our 
opinion  he  should,  on  the  ground  that  the 
law  will  leave  the  parties  where  it  finds 
them.  It  was  held  in  Pike  v.  King,  su- 
pra, that  the  plaintiff  could  not  recover 
the  value  of  the  property  aside  from  the 
price  agreed  upon,  or,  in  other  words, 
could  not  recover  upon  the  quantum  vale- 
bant. 

Affirmed. 


KOUNTZ  e.  KIEKPATBICK. 
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KOUNTZ  V.  KIRKPATRICK  et  al. 

(72  Pa.  St.  376.) 

Supreme  Court  of  Pennsylvania.    Jan.  6,  1873. 

Assumpsit  by  Joseph  Kirkpatrick  and 
James  Lyons,  trading  as  Kirkpatrick  & 
Lyons,  to  the  use  of  Frederick  Fisher  and 
others,  trading  as  Fisher  Bros.,  against 
William  J.  Konntz,  tor  failure  to  deliver  a 
certain  quantity  of  crnde  petroleum,  when 
called  upon  to  do  so  December  31,  1869,  in 
compliance  with  his  contract  previously 
made.  Judgment  forplaintiffs,  and  defend- 
ant brings  error.    Reversed. 

Before  THOMPSON,  C.  J.,  and  KEAU, 
AGNEW,  SHARSWOOD,and  WILLIAMS, 
J.' 

S.  H.  Geyer  and  G.  Shiras,  Jr.,  for  plain- 
tiff in  error.  M.  W.  Acheson,  for  defend- 
ants in  error. 

AGNEW,  J.  The  second,  third,  fifth, 
sixth,  seventh,  eighth,  eleventh,  twelfth, 
thirteenth,  fourteenth,  fifteenth  and  six- 
teenth errors,  are  not  well  assigned,  for 
all  the  answers  of  the  court  to  the  points 
were  omitted.  When  a  court  simply  re- 
fuses a  point,  the  error  is  well  assigned 
by  reciting  the  point,  and  stating  that  it 
was  refused.  But  when  the  judge  an- 
swers specially,  in  order  to  introduce  a 
qualification  he  deems  necessary  to  make 
his  instruction  correct,  the  answer  must 
be  recited  as  well  as  the  point.  We  shall 
not  decline  considering,  however,  all  the 
important  questions;  and  in  order  to  dis- 
cuss them,  we  may  state  succinctly  the 
nature  of  the  case.  On  the  7th  of  June 
1869,  Kountz  sold  to  Kirkpatrick  &  Lynn, 
two  thousand  barrels  of  crude  petroleum, 
to  be  delivered'at  his  option,  at  any  time 
froiij  the  date,  until  the  31st  of  December 
18K9,  for  Cash  on  delivery,  at  thirteen  and 
a  half  cents  a  gallon.  On  the  24th  of  June 
1869,  Kirkpatrick  and  Lyou  assigned  this 
contract  to  Fisher  &  Brothers.  Kountz 
failed  to  deliver  the  oil.  He  defends  on 
the  ground  that  Kirkpatrick  &  Lyons, 
and  others  holding  like  contracts  for  de- 
livery of  oil,  entered  into  a  combination 
to  raise  the  price,  by  buying  up  large 
quantities  of  oil,  and  holding  it  till  the  ex- 
piration of  tlie  year  1869,  and  thus  to  com- 
pel the  sellers  of  oil  on  option  contracts, 
to  pay  a  lieavy  difference  for  non -delivery. 
Fisher  &  Brothers,  the  assignees  of 
Kountz's  contract,  were  not  in  the  com- 
bination, and  the  principal  questions  are 
whether  tliey  are  affected  by  the  acts  of 
Kirkpatrick  &  Lyons,  subsequent  to  the 
assignment;  whether  notice  ot  the  as- 
signment to  Kountz  was  necessary  to 
protect  them,  and  what  is  the  true  meas- 
ure of  damages.  The  court  below  held 
that  Fisher  &  Brothers,  as  assignees  of 
the  contract,  were  not  affected  by  the  acts 
ot  Kirkpatrick  &  Lyons,  as  members  of 
the  combination  in  the  following  October 
and  subsequently,  and  that  notice  in  this 
case  was  not  essential  to  the  protection  of 
Kountz. 

The  common-law  rule  as  to  the  assign- 
ability of  choses  in  action  no  longer  pre- 
vails, but  in  equity  the  assignee  is  looked 
upon  as  the  true  owner  of  the  chose.    He 


may  set  off  the  demand  as  his  own  :  Mor- 
gan V.  Bank  of  North  America,  8  S.  &  K. 
73;  Ramsey's  Appeal,  2  Watts  228.  The 
assignee  takes  the  chose  subject  to  the 
existing  equities  between  the  original  par- 
ties before  assignment,  and  also  to  pay- 
ment and  otherdefences  to  the  instrument 
itself,  after  the  assignment  and  bt-fore  no- 
tice of  it;  but  he  cannot  be  affected  by  col- 
lateral transactions,  secret  trusts,  or  acts 
unconnected  with  the  subject  of  the  con- 
tract: Davis  V.  Barr,  9  S.  &  R.  137;  Beck- 
ley  V.  Eckort,  3  Barr  292;  Mott  v.  Clark,  9 
Id.  399;  Taylor  v.  Gitt,  10  Id.42,S;  North- 
ampton Bank  v.  Balliel,  8  W.  &  S.  318; 
(^orser  v.  Craig,  1  Wash.  C.  C.  R.  424;  1 
Parsons  on  Cont.  193,  196;  2  Story  on 
Cont.,  §396,  n. 

The  act  ot  Kirkpatrick  &  Lyons,  com- 
plained of  as  members  of  an  unlawful 
combination  to  rai,?e  the  price  of  oil,  was 
long  subsequent  to  their  assignment  of 
Kountz's  contract,  and  was  a  mere  tort. 
The  contract  was  affected  only  by  its  re- 
sults as  an  independent  act.  It  does  not 
seem  just,  therefore,  to  visit  this  effect 
upon  Fisher  &  Brothers,  the  antecedent 
assignees.  The  act  is  wholly  collateral  to 
the  ownership  of  the  chose  iiself.  and  there 
is  nothing  to  link  it  to  the  chose,  so  as  to 
bind  the  assignors  and  assignees  to- 
gether. After  the  assignment,  there  being 
no  guaranty,  the  assignors  had  no  inter- 
est in  the  performance  of  this  particular 
contract,  and  no  motive,  therefore,  arising 
out  of  it  to  raise  the  price  on  Kountz.  The 
acts  of  Kirkpatrick  &  Lyons  seem, 
therefore,  to  have  no  greater  or  other 
bearing  on  this  contract  than  the  acts  of 
any  other  members  of  the  combination, 
who  were  strangers  to  the  contract. 

In  regard  to  notice  of  the  assignment  to 
Kountz.  it  is  argued,  that  having  had  uo 
notice  of  it,  if  he  knew  of  the  conspiracy 
to  raise  the  price  of  oil,  and  thus  to  affect 
his  contract,  and  that  Kirkpatrick  & 
Lyons  were  parties  to.it,  he  might  have 
relied  on  that  fact  as  a  defence,  and  refused 
to  deliver  the  oil,  and  claimed  on  the  trial 
a  verdict  for  merely  nominal  damages  for 
his  breach  of  his  contract.  Possibly  iu 
such  a  special  case,  want  of  notice  might 
have  constituted  an  equity,  but  the  an- 
swer to  this  case  is,  that  no  such  point 
was  made  in  the  court  below,  and  there 
does  not  seem  to  be  any  evidence  that 
Kountz  knew  of  the  conspiracy,  and  Kirk- 
patrick &  Lyons 's  privity,  and  relying  on 
these  facts,  desisted  from  purchasing  oil 
to  fulfil  his  contract  with  them.  As  the 
case  stood  before  the  court  below,  we  dis- 
cover no  error  in  the  answers  of  the 
learned  judge  on  this  part  of  it. 

The  next  question  is  upon  the  proper 
measure  of  damages.  In  the  sale  of  chat- 
tels, the  general  rule  is,  that  the  measure 
is  the  difference  between  thecoutract  price 
and  the  market  value  of  the  article  at  the 
time  and  place  of  delivery  under  the  con- 
tract. It  is  unnecessary  to  cite  authority 
tor  this  well  established  rule,  but  as  this 
case  rEises  a  novel  and  extraordinary 
question  between  the  true  marketvalue  of 
the  article,  and  a  stimulated  market  price, 
created  by  artificial  and  fraudulent  prac- 
tices, it  is  necessary  to  fix  the  true  mean- 
ing of   the  rule  itself,  before   we  can   ap- 
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proacli  the  real  question.  Ordinnrily, 
when  an  article  of  snle  is  in  llie  raarUet, 
and  has  a  market  value,  t!jc,-e  is  no  clilfcr- 
ence  between  its  value  and  tlie  market 
price,  and  tlie  lawadoptH  tlie  latter  as  tlie 
proper  evidence  oi  the  value.  This  is  not, 
howevtr,  because  value  and  price  are 
really  convertible  terms,  but  only  be-ause 
tliey  are  ordinarily  so  in  a  (.".ir  market. 
The  primary  menninsj  of  "  value*'is  »  ortli, 
and  this  worth  is  made  up  of  th?  useful  or 
estimable  qualities  of  the  tiiinu':  f5ei;  Web- 
ster's and  Worcester's  Dictionaries.  ' 
"  Price, "  on  the  other  hand,  is  the  sural 
in  money  or  other  equivalent  set  upon  [ 
an  article  by  a  seller,  whicii  he  demands! 
for  it:  Id.  Value  and  price  are,  there- I 
fore,  not  s.ynon.vmes,  or  the  necessary 
equivalents  of  each  otlier,  thouRh  com- 
niduly,  market  value  and  market  price  are  j 
legal  equivalents.  When  we  examine  the 
autho'iitie.^,  we  find  also  that  the  most  ac- 
curate writers  use  the  phr,r-;e  market  j 
value,  not  market  price.  Mr.  Sedgwick,  i 
in  his  standard  work  on  the  Measure  of 
Damages, 4th  ed.  p.  -(JO,says  :  "  Where  con- 
tracts for  the  value  of  chattels  are  broken 
by  the  vendors  failiun  to  deliver  protierty 
according  to  the  terms  of  the  bargain,  it 
seems  to  be  well  settled,  as  a  aeneral  rule, 
both  in  England  and  the  United  States. 
that  the  measure  of  damages  is  the  differ- 
ence between  the  contract  price  and  the 
market  value  of  the  article  at  the  time  it 
should  be  delivered  upon  the  ground  ;  that 
this  is  the  plaintiffs  real  loss,  and  that 
witli  this  sura,  he  can  go  into  the  ntarket 
and  supply  himself  with  the  same  article 
from  another  vendor."  .Judge  liogers 
uses  the  same  term  in  Sraethurst  v.  Wool- 
ston,  .5  W.  &  S.  109:  "The  value  of  the 
article  at  or  about  the  time  it  is  to  be  de- 
livered, is  the  raeasure  of  damages  in  a 
suit  by  the  vendee  against  the  vendor  for 
a  breach  of  the  contract."  So  said  C.  J. 
Tilghman,  in  Girard  v.  Taggart.  t,  S.  &  K. 
:j2.  .Judge  Sergeant,  also,  in  U'Conner  v. 
P'orster,  10  Watts  4l'2,  and  in  Mott  v.  Dan- 
fort  h,  6  Id.  3(»S.  IJut  as  ei'eu  accurate 
writers  do  not  always  use  words  in  a 
precise  sense,  it  wou'd  be  unsatisfactory 
to  rel.v  on  the  common  use  of  a  word 
only, in  making  a  nice  distinction  between 
terms.  It  is  tlierefore  pro|ii'r  to  inquire 
into  the  true  legal  idea  of  damages  in  or- 
der to  determine  the  ])roper  detin'ition  of 
the  terra  vahie.  Except  in  ilKJSe  cases 
where  oppression,  fraud,  malice  or  negli- 
gence enter  into  tlie  (juestion,"  the  declared 
object  (s.'iys  ilr.  Seflgwick,  in  his  work  on 
Damages)  is  to  give  compensation  to  the 
jjarty  injured  for  the  actual  loss  sus- 
taini'd."  4th  ed.,  pp.  2S,  ■2'.);  also,  pp.  (i(), 
37.  Among  the  many  authorities  he  gives, 
he  ((notes  the  language  of  C.  J.  Shippen, 
in  Kussy  v.  Donaldson,  4  Dallas -JOi;.  ".\s 
to  th  '  assi  ssment  <jf  dansages  (said  he), 
it  is  a  rational  and  legal  pT'inciple,  that 
the  compensation  should  be  equivalent  to 
the  injury."  "Tlie  rule,"  said  ('.  J.Gibson, 
"is  to  give  actual  com])ensation,  by  grad- 
uating the  amount  of  the  damages'  exact- 
ly to  the  extent  of  the  loss."  "The  meas- 
ure is  the  actual,  not  thespeculative  loss:" 
Forsvth  v.  Palmer,  2  Karris, 97.  Thus,  com- 
pensation being  tht;  true  purpose  of  the 
law,   it   is   obvious   that   the   means    em- 


ployed, in  other  Vvcrds,  the  evidence  to  as- 
certain compensn,tion,  must  be  such  as 
truly  reaches  this  end. 

it  is  equally  obvious,  when  we  consider 
Its  true  nature,  that  as  evidence,  the 
n'arket  price  of  an  article  is  only  a  means 
of  arriving  at  compensh  tioii ;  it  is  not  it- 
self the  \alue  of  the  article,  but  is  the  evi- 
dence of  value.  The  law  adopts  it  as  a 
natural  infeience  of  fact,  but  not  as  a  con- 
clusive legal  presumption.  It  stands  as  a 
criterion  of  value,  bLcause  it  is  a  common 
t"st  of  the  ability  ti/  punhase  the  thing. 
I5nt  to  assert  that  the  jirice  asked  in  the 
market  for  an  article  is  the  true  and  only 
test  of  value,  i.s  to  aliandon  the  proper 
object  of  damages,  viz.,  compensation,  in 
all  those  eases  wherethe  market  evidently 
does  not  ai'iord  the  true  measure  of  value. 
This  tlioi'ght  is  well  expressed  by  Lewis, 
t'.  .1.,  in  Bank  of  Montgomery  v.  Reese,  2 
Casey  l!i;.  "The  paramount  rule  in  as- 
sessing damages  (he  saysl,is  that  every 
person  unjustly  deprived  of  ids  rights, 
.should  at  least  be  fully  compensated  for 
the  injur.v  he  sustained.  Wliere  articles 
have  a  determinate  value  and  an  unlimited 
production,  the  general  rule  is  to  give  their 
value  at  tlie  time  the  owner  was  deprived 
of  them,  with  interest  to  the  time  of  ver- 
dict. This  rule  has  been  adopted  because 
of  its  convenience,  and  because  it  in  gen- 
eral answei-s  the  object  of  the  law,  which 
is  to  compensate  for  tlie  injury.  In  rela- 
tion to  such  articles,  the  supply  usually 
kee])s  pace  with  the  demand,  and  the  fluc- 
tuations in  the  value  are  so  inconsiderable 
as  to  justify  the  courts  in  disregarding 
them  for  the  sake  of  convenieu'je  and  uni- 
formity. In  these  cases,  the  reason  why 
the  value  at  the  time  of  conversion,  with 
interest,  generally  reaches  the  justice  of 
the  case,  is  that  when  the  owner  is  de- 
prived of  the  articli's,  he  may  ijurchase 
others  at  that  price.  But  it  is  manifest 
tliat  this  would  not  remunerate  him  where 
the  article  could  not  be  obtained  else- 
where, or  where  from  restrictions  on  its 
production,  or  other  causes,  its  price  is 
necessarily  subject  to  considerable  fluctua- 
tion." This  shows  that  the  market  price 
is  not  an  invariable  standard,  and  that 
the  converse  of  the  ease  then  before  Judge 
Lewis  is  etjually  true— that  is  to  say- 
when  the  market  price  is  unnaturally  in- 
flated by  unlawful  and  fraudulent  prac- 
tices, it  cannot  be  the  true  means  of  as- 
certaining what  is  just  compensation. 
It  Is  as  unjust  to  the  seller  to  give  the 
purchaser  more  than  just  compensation, 
as  it  is  to  the  purchaser  to  give  him  less. 
Right  upon  this  point,  we  have  the  lan- 
guage of  this  court  in  the  case  of  a  refusal 
by  a  purchaser  to  accept:  Andiews  v. 
Hoover,  S  Watts  240.  It  is  said:  "The 
jury  is  bound  by  a  measure  of  damages 
where  there  is  one,  but  not  always  liy  a 
liarticular  means  for  its  ascertaiiinient. 
Now  the  measure  in  a  case  like  the  pres- 
ent, is  the  difi'erence  between  the  price  con- 
tracted to  be  paid  and  the  value  of  the 
thing  when  it  ought  to  have  been  accepted  ; 
and  though  a  resale  is  a  con venient  and 
often  satisfactory  means,  it  does  not  fol- 
low that  it  is,  nor  was  it  said  in  Girard  v. 
Taggart,  to  be  the  only  one.  On  the  con- 
trary, the  propriety  of  the  direction  there, 
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that  the  jurywero  not  bound  by  It,  if  they 
could  find  another  more  in  accordance 
with  the  justice  of  the  case,  seems  to  have 
been  admitted  ;  the  very  thing  complained 
of  here."  Judfie  Strong:  took  the  same 
view  in  Trout  v.  Kennedy,  11  Wright  393. 
That  was  the  case  of  a  tresi)as8(;r,  and 
the  jury  had  been  told  that  tlie  plaintiff 
was  entitled  to  the  just  and  full  value  of 
the  property,  and  if  at  the  time  of  the 
trespass  the  market  was  depressed,  too 
much  importance  was  not  to  be  given  to 
that  fact.  "If  (says  Judge  Strong)  at 
any  particular  time,  there  be  no  market 
demand  for  an  article,  it  is  not  of  course 
on  that  account  of  no  value.  What  a 
thing  will  bring  in  the  market  at  a  given 
time,  is  perhaps  the  measure  of  its  value 
then;  but  it  is  not  the  only  one. "  These 
eases  plainly  teach  that  value  and  market 
price  are  not  always  convertible  terms; 
and  certainly  there  can  be  no  difference  in 
justice  or  law,  in  an  unnatural  depression 
and  an  unnatural  exaltation  in  the  market 
price — neither  is  the  true  and  only  meas- 
ure of  value. 

These  general  principles  in  the  doctrine 
of  damages  and  authorities,  prove  that 
an  inflated  speculative  market  price,  not 
the  result  of  natural  causes,  but  of  artifi- 
cial means  to  stimulate  prices  by  unlawful 
combinations  for  the  purposes  of  gain, 
cannot  be  a  legitimate  means  of  estimat- 
ing just  comi)easation.  It  gives  to  the 
purchaser  more  than  he  ought  to  have, 
and  compels  the  seller  to  pay  more  than  he 
ought  to  give,  and  it  is  therefore  not  a 
just  criterion.  There  is  a  case  in  our 
own  state,  bearing  strongly  ou  this 
point:  Blydenburgh  et  al.  v.  Welsh,  Bald- 
win's Rep.  331.  Judge  Baldwin  had 
charged  the  jury  in  these  words:  "If  you 
are  satisfied  from  the  evidence,  that  there 
was  on  that  day  a  fixed  price  in  the 
market,  you  must  be  governed  by  it;  if 
the  evidence  is  doubtful  as  to  the  price, 
and  witnesses  vary  in  their  statements, 
you  must  adopt  that  which  you  think 
best  accords  with  the  proof  in  the  case." 
In  granting  a  new  trial,  Judge  Hopkinson 
said:  "It  is  the  price — the  market  price — 
of  the  article  that  is  to  furnish  the  measure 
of  damages.  Now  what  is  the  price  of  a 
thing,  particularly  the  market  price?  We 
consider  it  to  be  the  value,  the  rate  at 
which  the  thing  is  sold.  To  make  a 
market,  there  must  be  buying  and  selling, 
purchase  and  sale.  If  the  owner  of  an 
articis  holds  it  at  a  price  which  nobody 
will  give  for  it,  can  that  be  said  to  be  its 
market  value?  Men  sometimes  put  fan- 
tastical prices  upon  their  property.  For 
reasons  personal  and  peculiar,  they  may 
rate  it  much  above  what  any  one  would 
give  for  it.  Is  that  the  value?  Further, 
the  holders  of  an  article,  fiour,  for  in- 
stance, nnder  a  false  rumor,  which, if  true, 
would  augment  its  value,  may  suspend 
theii'  sales,  or  put  a  price  upon  it,  not  ac- 
cording to  its  value  in  the  actual  state  of 
the  market,  but  according  to  what  in 
their  opinion  will  be  its  market  price  or 
value,  provided  the  rumor  shall  prove 
to  be  true.  In  such  a  case,  it  is  clear,  that 
the  asking  price  is  not  the  worth  of  the 
thing  on  the  given  day,  but  what  it  is 
supposed  it  will  be  worth  at  a  future  day, 


if  the  contingency  shall  happen  which  is 
to  give  it  this  additional  value.  To  take 
such  a  price  as  the  rule  of  damages,  is  to 
make  the  defendant  pay  what  in  truth 
never  iyhs  the  value  of  the  article,  and  to 
give  to  the  plaintiff  a  profit  by  a  breach 
of  the  contract,  whijh  he  never  would 
have  made  by  its  performance." 

The  case  of  suspended  sales  upon  a 
rumor  tending  to  enhance  the  price,  put 
by  Judge  Hopkinson,  bears  no  compari- 
son to  the  case  alleged  here,  where  a  com- 
bination is  intentionally  formed  to  buy 
up  oil,  hold  it  till  the  year  is  out,  and  thus 
force  the  market  price  up  purposely  to 
affect  existing  contracts,  and  compel  the 
sellers  to  pay  heavy  damages  for  non- 
fulfilment  of  their  bargains.  In  the  same 
case.  Judge  Hopkinson  further  said  :  "We 
did  not  intend  that  they  (the  jur.y)  should 
go  out  of  the  limits  of  the  market  price, 
nor  to  take  as  that  price  whatever  the 
holders  of  the  coffee  might  choose  to  ask 
for  it;  substituting  a  fictitious,  unreal 
value,  which  nobody  would  give,  for  that 
at  which  the  article  might  be  bought  or 
sold."  "In  determining,"  says  an  emi- 
nent writer  on  contracts,  "what  is  the 
market  value  of  jjroperty  at  any  particu- 
lar time,  the  jury  may  sometiiues  take  a 
wiile  range;  for  this  is  not  always  ascerT 
tainable  by  precise  facts,  but  must  some- 
times rest  ou  opinion  ;  and  it  would  seem 
that  neither  party  ought  to  gain  or  lose 
by  a  mere  fancy  price,  or  an  inflated  and 
accidental  value,  suddenly  pnt  in  force  by 
some  speculative  movement,  and  as  sud- 
denly passing  away.  The  question  of 
damages  by  a  market  value  is  peculiarly 
one  for  a  jury:"  Parsons  on  Contracts, 
vol.  2,  p.  4S2,  ed.  ISiiT.  In  Smith  v.  Grif- 
fith, -A  Hill337-S,  C.  J.  Nelson  said:  "I  ad- 
mit that  a  mere  speculating  price  of  the 
article,  got  up  by  the  contrivance  of  a  few 
interested  dealers,  is  not  the  true  test. 
The  law,  in  regulating  the  measure  of 
damages,  contemplates  a  range  of  the 
entire  market,  and  the  average  of  prices, 
as  thus  found,  running  through  a  reason- 
al)le  period  of  time.  Neither  a  sudden  and 
transient  inflation,  nor  a  depression  of 
prices, should  control  the  question.  These 
are  often  accidental,  promoted  by  interest- 
ed and  illegitimate  combinations,  for  tem- 
porary, special  and  selfish  objects,  inde- 
pendent of  the  objects  of  lawful  com- 
merce; a  forced  and  violent  perversion  of 
the  laws  of  trade,  not  within  the  contem- 
plation of  the  regular  dealer,  and  not  de- 
serving to  be  regarded  as  a  proper  basis 
upon  which  to  determine  the  value,  when 
the  fact  becomes  material  in  the  adminis- 
tration of  justice."  I  may  close  these 
sajings  of  eminent  jurists  with  the  lan- 
guage of  Thief  Justice  Gibson,  upon  stock- 
jobbing contracts;  Wilson  V.Davis,  5  W. 
&S.  523:  "To  have  stipulated,"  says  he, 
"for  a  right  to  recruit  on  separate  account, 
would  have  given  to  the  agreement  an 
appearance  of  trick,  like  those  of  stock- 
jobbing contracts,  to  deliver  a  given  num- 
ber of  shares  at  a  certain  day,  in  which 
the  seller's  performance  has  been  fore- 
stalled by  what  is  called  cornering;  in 
other  words,  buying  up  all  the  floating 
shares  in  the  market.  These  contracts, 
like  other  stock-jobbing  transactions,  in 
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"wliich  parties  deal  upon  honor,  are  seldom 
subjected  to  the  test  of  judicial  experi- 
ment, but  they  would  necessarily  be  de- 
clared fraudulent." 

\\  ithout  adding  more,  I  think  it  is  con- 
clusively shown  tliat  what  is  called  the 
maiket  price,  or  the  quotations  of  the 
articles  for  a  given  day,  is  not  always 
the  only  evidence  of  actual  value,  but  that 
the  true  value  may  be  drawn  from  other 
sources,  when  it  is  shown  tlitit  the  price 
for  the  i)articular  day  had  been  unnat- 
urally inflated.  It  remains  only  to  ascer- 
tain whether  the  defendant  save  such  ev- 
idence as  to  re(juire  thecourt  to  submit  to 
the  jury  to  ascertain  and  determine  the 
fair  market  value  of  crude  oil  per  gallon, 
on  the  Hist  of  December  ISGy,  as  demand- 
ed by  the  defendant  in  his  fifteenth  point. 
There  was  evidence  from  which  the  jury 
might  have  adduced  the  following  facts, 
viz.:  That  in  the  month  of  October  1^*69, 
a  uumber  of  persons  of  large  capital,  and 
among  them  Kirkpatrick  &  Jjvons,  com- 
bined together  to  purchase  crude  oil,  and 
hold  it  until  the  close  of  the  year  USUI); 
that  these  persons  were  the  holders,  as 
purchasers,  of  a  large  number  of  sellers' 
option  contracts,  similar  to  the  one  in 
suit,  that  they  bought  nil  largel.v,  and 
determined  to  hold  it  from  the  market  un- 
til the  year  1870  before  selling;  that  oil,  iu 
consequence  of  this  combination,  ran  up 
in  price,  in  the  face  of  an  increased  sup- 
ply, until  the  31st  day  of  December  1S69, 
reaching  the  price  of  seventeen  to  eighteen 
cents  per  gallon,  and  then  sudilenly 
dropped  as  soon  as  theyearclosed.  Major 
P^rew,  one  of  the  number,  says:  "It  was 
our  purpose  to  take  the  oil,  pay  for  it, 
and  keep  it  until  January  Ist  1870,  other- 
wise we  would  have  been  heading  the 
market  on  ourselves.  Mr.  Long  says 
that  on  the  3d  of  January  1S70  he  sold  oil 
to  Fi"her  &  Brother  (the  plaintiffs)  at 
thirteen  cents  a  gallon,  and  could  find  no 
other  purchaser  at  that  price.  Several 
witnesses,  dealers  in  oil,  testify  that 
they  knew  of  no  natural  cause  to  create 
3uch  a  rise  in  price,  or  to  make  the  dif- 
ference in  price  from  December  to  Jan- 
uary.   It  was   testified,  on   the  contrary, 


that  the  winter  production  of  oil  was 
gre.iter  in  December  1869  than  in  former 
years  by  several  thousand  barrels  per  day, 
a  fact  tending  to  reduce  the  price,  when 
not  sustained  by  other  means.  Mr.  Benn 
says  he  knew  no  cause  for  the  sudden  fall 
in  price  on  the  1st  January  1870,  except 
that  the  so-called  combination  ceased  to 
buy  at  the  last  of  December  1869. 

It  was,  therefore,  a  fair  question  for  the 
jury  to  determine  whether  the  price  which 
was  demanded  for  oil  on  the  last  day  of 
December  I860  was  not  a  fictitious,  unnat- 
ural, inflated  and  temporary  price,  the 
result  of  a  combination  to  "bull  the 
market,"  as  it  Is  termed,  and  to  compel 
sellers  to  pay  a  false  and  swollen  i)rice  in 
order  to  fulfil  their  contracts.  If  so,  then 
such  price  was  not  a  fair  test  of  the  value 
of  the  oil,  and  the  jury  would  be  at  liberty 
to  determine,  from  the  prices  before  and 
after  the  day,  and  from  other  sources  of 
information,  the  actual  market  value  of 
the  oil  on  the  31st  of  Deceml)er  I.SIJO.  Any 
other  cause  would  be  unjust  and  injurious 
to  fair  dealers,  and  would  enable  gam- 
blers iu  the  article  to  avail  themselves  of 
their  own  wrong,  and  to  wrest  from  hon- 
est dealers  the  fruits  of  their  business.  It 
cannot  be  possible  that  a  "corner, "  such 
as  tooli  place  a  few  weeks  since  in  the 
market  for  the  stock  of  a  western  railroad 
company,  where  shares,  worth  in  the  or- 
dinary market  about  sixty  dollars  each, 
were  by  the  secret  operations  of  two  or 
three  large  capitalists,  forced  up  in  a  few 
days  to  a  price  over  two  hundred  dollars 
a  share,  can  be  a  lawful  measure  of  dam- 
ages. Men  are  not  to  be  stripped  of  their 
e3tates  by  such  cruel  aud  wrongful  prac- 
tices;  and  courts  of  justice  cannot  so 
wholly  ignore  justice  as  to  assume  such  a 
false  standard  of  compensation.  Our 
views  upon  the  effect  of  the  affidavit  of 
defence,  on  which  the  learned  judge  in  a 
great  measure  rules  the  question  of  dam- 
ages, will  be  expressed  in  the  case  of 
Kountz  V.  The  Citizens'  Oil  Refining  Co., 
[72  Pa.  St.  392.]  in  an  opinion  to  be  read 
immediately. 

Judgment  reversed,  and  a  venire  facias 
de  novo  awarded. 
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LEE  V.  GRIFFIN. 

(1  Best  &  S.  272.) 

Queen's  Bench.    May  9,  1861. 

Declaration  against  tlie  defendant,  as 
the  executor  ol  one  Frances  P.,  for  goods 
bargained  and  sold,  goods  sold  and  de- 
livered, and  lor  work  and  labor  done  and 
materials  provided  by  the  plaintiff  as  a 
surgeon-dentist  for  the  said  Frances  P. 

Plea,  that  the  said  Frances  P.  never  was 
indebted  as  alleged. 

The  action  was  brought  to  recover  the 
sum  of  £21  for  two  sets  of  artificial  teeth 
ordered  by  the  deceased. 

At  the  trial,  before  Crompton,  J.,  at  the 
sittings  for  Middlesex  after  Michaelmas 
term,  18fi0,  it  was  pruved  by  the  plaintiff 
that  he  had,  in  pursuance  of  an  order  fiom 
the  deceased,  prepared  a  model  of  her 
mouth,  and  made  two  sets  of  artificial 
teeth;  as  soon  as  they  were  ready  he 
wrote  a  letter  to  the  deceased,  requesting 
her  to  appoint  a  day  when  he  could  see 
her  for  the  purpose  of  fitting  them.  To 
this  communication  the  deceased  replied 
as  follows: — 

"My  Dear  Sir, — I  regret,  after  your  kind 
effort  to  oblige  me,  my  health  will  prevent 
ray  taking  advantage  of  the  early  day.  I 
fear  I  may  not  be  able  for  some  days. 
Yours,  &c.,  Frances  P." 

Shortly  after  writing  the  above  letter 
Frances  P.  died.  On  these  facts  the  de- 
fendant'scounselcontended  that  the  plain,- 
tiff  ought  to  be  nonsuited,  on  the  ground 
that  there  was  no  evidence  of  a  delivery 
and  acceptance  of  the  goods  by  the  de- 
ceased, nor  any  memorandum  in  writing 
of  a  contract  within  the  meaning  of  the 
17th  section  of  the  statute  of  frauds,  29 
Car.  2,  c.  3,  and  the  learned  judge  was  of 
that  opinion.  The  plaintiff's  counsel 
then  contended  that,  on  the  authority  of 
Clay  V.  Yates, 1  the  plaintiff  could  recover 
in  the  action  on  the  count  for  work  and 
labor  done,  and  materials  provided.  The 
learned  judge  declined  to  nonsuit,  and 
directed  a  verdict  for  the  amount  claimed 
to  be  entered  for  the  plaintiff,  with  leave 
to  the  defendant  to  move  to  enter  a  non- 
suit or  verdict. 

In  Hilary  term  following  a  rule  nisi  hav- 
ing been  obtained  accordingly, 

Patchett  now  shewed  cause.  Griflits,  in 
support  of  the  rule,  was  not  called  upon 
to  argue. 

CEOMPTON,  J.  I  think  that  this  rule 
ought  to  be  made  absolute.  On  the  sec- 
ond point  I  am  of  the  same  opinion  as  I 
was  at  the  trial.  There  is  nut  any  suffi- 
cient memorandum  in  writing  of  a  con- 
tract to  satisfy  the  statute  of  frauds.  The 
case  decided  in  the  ho.ise  of  lords,  to 
which  reference  has  been  made  during  the 
argument,  is  clearly  distinguishable. 
That  case  only  decided  that  if  a  document, 
which  is  silent  as  to  the  particulars  of  a 
contract,  refers  to  another  document 
which  contains  such  particulars,  parol 
evidence  is  admissible  for  the  purpose  of 
shewing   what  document   is    referred  to. 


'  1  H.  &  N.  73. 


Assuming,  in  this  case,  that  the  two  doc- 
uments were  sufflciently  connected,  still 
there  would  not  be  any  sufficient  evidence 
of  the  contract.  The  contract  in  question 
was  to  deliver  some  particular  teetl.  to 
be  made  in  a  particular  way,  but  these 
letters  do  not  refer  to  any  particular 
bargain,  nor  in  any  manner  disclose  its 
terms. 

The  main  question  which  arose  at  the 
trial  was,  whether  the  contract  iu  the 
second  count  could  be  treated  as  one  for 
work  and  labor,  or  whether  it  was  a  con- 
tract for  goods  sold  and  delivered.  The 
distinction  between  these  two  causes  of 
action  is  sometimes  very  fine;  but  where 
the  contract  is  for  a  chattel  to  be  made 
and  delivered,  it  clearly  is  a  contract  for 
the  sale  of  goods.  There  are  some  cases 
in  which  the  supply  of  the  materials  is 
ancillary  to  the  contract,  as  in  the  case 
of  a  printer  supplying  the  paper  on  which 
a  book  is  printed.  In  such  a  case  an  ac- 
tion might  perhaps  be  brought  for  work 
and  labor  done  and  materials  provided, 
as  it  could  hardly  be  said  that  the  sub- 
ject-matter of  the  contract  was  the  sale 
of  a  chattel:  perhaps  it  is  more  in  the 
nature  of  a  contract  merely  to  exercise 
skill  and  labor.  Clay  v.  Yates^  turned  on 
its  own  peculiar  circumstances.  I  enter- 
tain some  doubt  as  to  the  correctness  of 
that  decision;  but  I  certainly  do  not 
agree  to  the  proposition  that  the  value 
of  the  skill  and  labor,  as  compared 
to  that  of  the  material  supplied,  is  a 
criterion  by  which  to  decide  whether  the 
contract  be  for  work  and  labor,  or  for 
the  sale  of  a  chattel.  Here,  however,  the 
subject-matter  of  the  contract  was  the 
supply  of  goods.  The  case  bears  a  strong 
resemblance  to  that  of  a  tailor  supplying 
a  coat,  the  measurement  of  the  mouth 
and  fitting  of  the  teeth  being  analogous 
to  the  measurement  and  fitting  of  the 
garment. 

HILL,  J.  I  am  of  the  same  opinion.  I 
think  that  the  decision  in  Clay  v.  Yates* 
is  perfectly  right.  That  was  not  a  case  in 
which  a  party  ordered  a  chattel  of  an- 
other which  was  afterwards  to  be  made 
and  delivered,  but  a  case  in  which  the 
subject-matter  of  the  contract  was  the 
exercise  of  skill  and  labor.  Wherever  a 
contract  is  entered  into  for  the  manufac- 
ture of  a  chattel,  there  the  subject-mat- 
ter of  the  contract  is  the  sale  and  deliv- 
ery of  the  chattel,  and  the  party  supply- 
ing it  cannot  recover  for  work  and  labor. 
Atkinson  v.  Bell*  is,  in  my  opinion,  good 
law,  with  the  exception  of  the  dictum  of 
Bayley,  J.,  which  is  repudiated  by  Maule, 
J.,  in  (jrafton  v.  Armitage.s  where  he 
says:  "In  order  to  sustain  a  count  for 
work  and  labor,  it  is  not  necessary  that 
the  work  and  labor  should  be  performed 
upon  materials  that  are  the  property  of 
the  plaintiff. "  And  Tindal,  C.  J.,  in  his 
judgTuent  in  the  same  case,  page  340, 
points  out  that  in  the  application  of  the 
observations   of  Bayley,   J.,  regard  must 
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be  had  to  the  particular  facts  of  the  case, 
in  every  otlier  respect,  therefore,  the  case 
of  Atkinsou  v.  Bell 8  is  law.  I  think  tliat 
these  authorities  are  a  complete  answer 
to  the  point  taken  at  the  trial  on  behalf 
of  the  plaintiff. 

When,  however,  the  facts  of  this  case 
are  lool<e(J  at,  I  cannot  see  how,  wholly 
irrespective  of  the  question  arising  under 
the  statute  of  frauds,  this  action  can  be 
maintained.  The  contract  entered  into 
by  the  plaintiff  with  the  deceased  was  to 
supply  two  sets  of  teeth,  which  were  to  be 
made  for  her  and  fitted  to  her  mouth, 
and  then  to  be  paid  for.  Through  no  de- 
fault on  her  part,  she  having  died,  they 
never  were  fitted;  no  action  can  therefore 
be  brought  by  the  plaintiff. 

BLACKBURN,  J.  On  the  second  point, 
I  am  of  opinion  that  the  letter  is  not  a 
sufficient  memorandum  in  writing  to  take 
the  case  out  of  the  statute  of  frauds. 

On  the  t)ther  point,  tlie  question  is 
whether  the  contract  was  one  for  the  sale 
of  goods  or  for  Work  and  labor.  I  think 
that  in  all  cases,  in  order  to  ascertain 
whether  the  action  ought  to  be  brought 
for  goods  sold  and  delivered,  or  for  work 
and  labor  done  and  materials  provided, 
we  must  look  at  tlie  particular  contract 
entered  into  between  the  parties.  If  the 
contract  be  such  that,  when  carried  out, 
it  would  result  in  the  sale  of  a  chattel, 
the  party  cannot  sue  for  work  and  labor; 
liut  if  the  result  of  the  contract  is  that 
the  party  has  done  work  and  labor  which 
ends  in  nothing  that  can  become  the  sub- 
ject of  a  sale,  the  party  cannot  sue  for 
goods  sold  and  delivered.  The  case  of  an 
attorney  employed  to   prepare   a   deed   is 


« 8  B.  &  C.  277. 


an  illustration  of  this  latter  proposition. 
It  cannot  be  said  that  the  xjaper  and  ink 
he  uses  in  tha  preparation  of  the  deed  are 
goods  sold  and  delivered.  The  ease  of  a 
printer  printing  a  book  would  most  prob- 
ably fall  within  the  same  category.  In 
Atkinson  v.  Eell'^  the  contract,  if  carried 
out,  would  have  resulted  in  the  sale  of 
a  chattel.  In  Grafton  v.  Armitage.s  Tin- 
dal,  C.  J.,  lays  down  this  very  principle. 
He  draws  a  distinction  between  the  cases 
of  Atkinson  v.  Bell o  and  that  befoi-e  him. 
The  reason  he  gives  is  that,  in  the  former 
case  "the  substance  of  the  contract  was 
goods  to  be  sold  and  delivered  by  the  one 
party  to  the  other;"  in  the  latter,  "there 
never  was  any  intention  to  make  any 
thing  that  could  properly  become  the  sub- 
1ect  of  an  action  for  goods  sold  and  deliv- 
ered." I  think  that  distinction  reconciles 
those  two  cases,  and  the  decision  of  Clay 
V.  Yates  10  is  not  inconsistent  with  them. 
In  the  present  cas?  the  contract  was  to 
deliver  a  thing  which,  wlien  completed, 
would  have  resulted  in  the  sale  of  a  chat- 
tel; in  other  words,  the  substance  of  the 
contract  was  forgoodssold  and  delivered. 
I  do  not  think  that  the  test  to  apply  to 
these  cases  is  whether  the  value  of  the 
work  exceeds  that  of  the  materials  used 
in  its  execution;  for,  if  a  sculptor  were 
employed  to  execute  a  work  of  art,  great- 
ly as  his  skill  and  labor,  supposing  it  to 
be  of  the  highest  description,  might  exceed 
the  value  of  the  marble  on  which  he 
worked,  the  contract  would,  in  my  opin- 
ion, nevertheless  be  a  contract  for  the  sale 
of  a  cliattel.    Rule  absolute. 
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LINCOLN  V.  GALLAGHER. 
(8  Atl.  Rep.  883,  T'J  Me.  189.) 

Supreme  Judicial  Court  of  Maine.    Feb.  28, 

1887. 

On  exceptions  b.v  defendant  from  su- 
preme judicial  court,  Washington  county. 

Assumpsit  lor  daranges  on  a  bveacli  of 
contract  for  tlie  purcliase  and  sale  of  a 
vessel.  The  defense  was  that  the  vessel 
was  not  delivered  by  plaintiff  within  a 
reasonable  time,  and  that  the  defendant 
had  no  opportunity  to  examine  the  vessel 
in  order  to  see  that  she  was  in  good  or- 
der, as  stipulated  in  the  contract.  A  ver- 
dict was  rendered  for  the  plaintiff,  and 
the  defendant  alleged  exceptions. 

Thomas  L.  Talbot,  tor  plaintiff.  John 
F.  Lynch,  lor  defendant. 

PETERS,  C.  J.  It  was  said  in  Howard 
V.  Miner,  20  Me.  330,  that,  on  a  contract 
for  the  delivery  of  specific  articles  which 
are  ponderous  or  cumbrous,  when  it  is 
not  de.signated  in  the  contract,  and  there 
Is  nothing  in  the  condition  and  situation 
of  the  parties  to  determine  the  jjlaco  of 
delivery,  it  is  the  privilege  of  the  creditor 
to  name  a  reasonable  and  suitable  one; 
Ihat  the  debtor  should  request  tlfe  cred- 
itor to  select  the  place;  and, if  the  creditor 
fails  to  do  so,  the  debtor  ma^  appoint 
the  place.  In  the  case  at  bar  a  vessel  was 
purchased  on  the  eastern  coast  some- 
where, to  be  delivered  to  the  buyer  in 
Portland.  Had  the  defendant  provided  a 
suitable  place  at  some  dock  or  wharf 
which  could  have  been  reached    by  the  use 
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of  reasonable  exertion,  the  delivery  should 
have  been  made  there.  The  purchaser, 
after  notice,  failing  to  provide  a  place,  we 
think  the  seller  would  be  justified  in  ten- 
dering a  delivery  at  safe  anchorage  in  the 
harbor.  He  should  not  be  required  to  go 
to  special  expenses  to  himself  to  ol)tain  a 
place  at  the  wharf  or  upon  Hie  shore.  B.v 
the  bill  of  exceptions  examined  with  the 
judge's  charge  we  find  that  a  controversy 
arose  between  the  parties  overthe require- 
ment of  the  purchaser  that  the  seller 
should  go  to  the  expense  himself  of  plac- 
ing the  vessel  in  a  dry-dock  in  order  that 
tlie  seller  could  there  examine  her.  There 
was  some  reason  to  suspect  that  the  ves- 
sel had  been  ashore  on  her  vo.vage  to 
Portland,  and  the  purchaser  desired  an 
inspection  to  see  whether  she  had  es- 
caped injury  or  not.  There  can  be  no 
doubt  that,  in  offering  delivery,  the  seller 
was  under  obligation  to  afford  an  op- 
portunity to  the  purchaser  to  make  the 
examination.  But  any  expenses  to  he 
incurred  thereby,  beyond  what  would  be 
necessary  in  putting  the  vessel  in  a  proper 
place  for  delivery,  would  fall  upon  the 
buyer  and  not  upon  him.  The  seller  was 
under  no  obligation  to  incur  any  unusual 
expense.  He  could  not  be  called  upon  to 
place  the  vessel  in  a  dry -dock.  He  tenders 
the  property  as  sound  according  to  the 
agreement  under  which  he  acted.  The 
buyer  must  accept  or  reject  it  at  hie  risk. 
Benj.  Sales,  §  G95;  Croninger  v.  (Jrocker,  62 
N.  Y.  151. 
Exceptions  overruled. 

WALTON,  DANFORTH,  EMERY,  FOS- 
TER, and  HASIvELL,  J  J.,  concurred. 
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LITCHFIELD  v.  HUTCHINSON. 

(117  Mass.  195.) 

Supreme  Judicial  Court  of  Massachusetts.    Mid- 
dlesex.    February  1,  1875. 

Tort  for  deceit  in  the  sale  of  a  horse. 
The  declaration  alleged  that  the  defend- 
ant sold  plaintiff  a  horse  for  $825;  that 
defendant  falsely  represented  that  the 
horse  was  sound  in  every  way,  to  induce 
plaintiff  to  buy;  that  the  plaintiff,  believ- 
ing that  said  representation  was  true, 
was  thereby  induced  to  buy  the  horse,  but 
the  horse  was  not  sound  in  every  way ,  but 
was  lame  and  foundered,  and  lame  in  the 
fore  less  and  shoulders,  and  was  unsound 
and  of  little  value,  as  defendant  well  knew. 
Answer  a  general  denial.  The  court  al- 
lowed a  bill  of  exceptions  totheeffect  that 
there  was  evidence  that  the  defendant 
made  the  representations  as  alleged  ;  that 
they  were  false,  and  known  by  defendant 
to  be  false;  that  the  plaintiff,  relying 
thereon,  was  induced  to  purchase  the 
horse  as  alleged  ;  and  that  the  horse  was 
then  in  fact  lame  and  unsound.  The  evi- 
dence was  conflicting  on  all  these  points. 
Plaintiff  paid  defendant  .fc!25for  thehor.se, 
and  there  was  evidence  that  he  was  not 
worth  at  the  time  of  the  sale  over  .f  100. 
The  defendant  testified  that  he  made  no 
representations  whatever,  and  that  he 
had  worked  the  horse  almost  every  day 
for  three  weeks,  and  did  not  observe  any 
lameness  or  that  he  was  unsound.  Upon 
this  evidence  the  plaintiff  requested  the 
judgetocharge  that, if  thedefendant  made 
a  representation  of  the  soundness  of  the 
horse  as  of  his  own  knowledge,  he  mignt 
have  known  by  reasonable  inquiry  and 
examination  whether  he  was  sound  or 
not,  and  the  horse  was  not  sound,  and  if 
the  plaintiff  relied  on  such  representations, 
and  was  induced  thereby  to  purchase  the 
horse,  and  thereby  sustained  damage,  the 
defendant  was  liable.  If  the  defendant 
represented  that  the  horse  was  sound, 
when  he  was  unsound,  and  the  plaintiff 
was  thereby  induced  to  buy  the  horse,  and 
was  thereby  injured,  then  the  defendant 
was  lisfble.  If  the  defendant  knew  the 
horse  was  unsound,  and  did  not  make 
such  fact  known  to  the  plaintiff,  but  al- 
lowed him  to  purchase  the  same  at  a  fair 
market  price  as  a  sound  horse,  then  the 
defendant  was  guilty  of  fraud,  and  was 
liable.  If  the  defendant  had  no  knowledge 
one  way  or  the  other  as  to  the  soundness 
of  the  horse,  but  represented  to  the  plain- 
tiff that  he  was  sound,  and  ho  was  in  fact 
unsound,  it  would  support  the  allegation 
that  he  made  to  the  plaintiff  a  false  alle- 
gation knowingly.  If  the  defendant  made 
the  representations  to  the  plaintiff  without 
any  knowledge,  information,  or  ground  of 
belief,  and  they  were  in  fact  false, it  would 
not  differ  legally  from  a  representation 
known  by  the  defendant  to  be  false.  The 
judge,  instead,  instructed  the  jury  that  if 
the  defendant  made  the  representations 
alleged,  as  matter  of  fact  within  his  own 
knowledge,  and  the  representations  in  an.y 
material  respect  were  not  true,  and  the 
defendant  knew  they  were  false,  or  he  did 
not  honestly  believe  them  to  be  true,  and 


the  plaintiff,  relying  upon  them  as  true, 
was  induced  to  purchase  the  horse  and 
pay  therefor,  the  defendant  was  liable. 
But  that  the  action  could  not  be  main- 
tained by  merely  proving  that  the  defend- 
ant had  reasonable  cause  to  believe  the 
representations  were  untrue;  the  dsclara- 
tion  alleging  that  they  were  fraudulently 
made,  and  that  the  defendant  knew  them 
to  be  false,  and  that  a  false  representation 
is  knowingly  made  when  a  party,  for  a 
fraudulent  purpose,  states  what  he  does 
not  believe  to  be  true,  even  though  he  may 
have  no  knowledge  on  the  subject.  The 
jury  returned  a  verdict  for  the  defendant, 
and  the  plaintiff  alleged  exceptions. 

D.  S.  Richardson,  (G.  F.  Richardson, 
with  him,)  for  plaintiff.  W.  S.  Gardner, 
for  defendant. 

MORTON,  J.  This  is  an  action  of  tort, 
in  which  the  plaintiff  alleges  that  he  was 
induced  to  buy  a  horse  of  the  defendant 
by  representations  made  by  him  that  the 
horse  was  sound,  and  that  the  horse  was, 
in  fact,  unsound  and  lame,  all  of  which 
the  defendant  well  knew. 

To  sustain  such  an  action  it  is  necessary 
for  the  plaintiff  to  prove  that  the  defend- 
ant made  false  representations,  which  were 
material,  with  a  view  to  induce  the  plain- 
tiff to  purchase,  and  that  the  plaintiff 
was  therebj'  induced  to  purchase.  But  it 
is  not  always  necessary  to  prove  that  the 
defendant  knew  that  the  facts  stated  by 
him  wei-e  false.  If  he  states,  as  of  his  own 
knowledge,  material  facts  susceptible  of 
knowledge,  which  are  false,  it  is  a  fraud 
which  rendeis  him  liable  to  the  party 
who  relies  and  acts  upon  the  statement  as 
true,  and  it  is  no  defence  that  he  believed 
the  facts  to  be  true.  The  falsity  and  fraud 
consists  in  representing  that  he  knows  the 
facts  to  be  true,  of  his,  own  knowledge, 
when  he  has  not  such  knowledge.  Page 
v.  Bent,  2  Met.  371.  Stone  v.  i:)enny,4Met. 
lol.  Milliken  v.  Thorndike,  103  Mass.  382. 
Fisher  v.  Melleu,  103  Mass.  503. 

In  the  case  at  bar  the  jjlaintiff  asked  the 
court  to  instruct  the  jury  "that  if  the  de- 
fendant made  a  representation  of  the 
soundness  of  the  horse,  as  of  his  own 
knowledge,  and  the  jury  are  satisfied  that 
he  might  have  known  by  reasonable  in- 
quiry and  examination  whether  he  was 
sound  or  not,  and  the  horse  wasnotsound 
as  a  matter  of  tact,  and  if  the  plaintiff  re- 
lied on  such  representations,  and  was  in- 
duced thereby  to  purchase  the  horse,  and 
thereby  sustained  damage,  then  the  de- 
fendantis  liable."  We  are  of  opinion  that 
this  instruction  should  have  been  given  in 
substance.  If  the  defect  in  the  horse  was 
one  which  might  have  been  known  by  rea- 
sonable examination,  it  was  a  matter  sus- 
ceptible of  knowledge,  and  a  representa- 
tion by  the  defendant  made  as  of  his  own 
kuovi'ledge  that  such  defect  did  not  exist, 
would,  if  false,  be  a  fraud  for  which  he 
would  be  liable  to  the  plaintiff,  if  made 
with  a  view  to  induce  him  to  purchase, 
and  if  relied  on  by  him. 

A  false  representation  of  this  character 
is  sufliciently  set  forth  iu  the  declaration 
to  constitute  a  cause  of  gction,  without 
the  further  allegation  that  the  defendant 
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we]l  knew  the  representations  to  be  false. 
It  is  not  necessary  that  all  the  allegations 
should  be  proved  if  enough  are  proved  to 
make  out  a  cause  of  action. 

The  Instructions  given  upon  the  subject 
embraced  in  this  prayer  required  the 
plaintiff  to  prove,  not  only  that  the  de- 
fendant made  the  false  representations  al- 


leged, as  of  his  own  knowK  dge,  but  also, 
that  the  defendant  knew  that  they  were 
false,  or  that  he  did  not  honestly  believe 
them  to  be  true.  In  this  respect  the  in- 
structions were  erroneous. 
Exceptions  sustained. 

AMES  &  ENDICOTT,  JJ.,  absent. 


LOEB  V.  PETERS. 
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LOEB  et  al.  v.  PETERS  et  al. 

(63  Ala.  243.) 

Supreme  Court  of  Alabama.    Deo.  Term,  1879. 

Action  by  J.  M.  Peters  &  Brother 
against  the  Soutii  &  North  Alabama  Rail- 
road Company  for  certain  chuttPl.s.  J. 
Loeb  &  Brother  intervened  as  claimants, 
and  obtained  possession  of  tiie  goods  on 
luaklng  the  proper  aflidavit  and  giving 
bond.  From  a  judgment  for  plaintiffs  said 
claimants  appealed.     Affirmed. 

Sayre  &  Graves,  for  appellants.  L.'a. 
Shaver,  contra. 

MANNING,  J.— Munter  &  Brother,  be- 
ing largely  in  debt,  and  insolvent,  by  an 
order  requesting  shipment  to  them, 
bought  of  plaintiffs,  J.  M.  Peters  &  Broth- 
er, of  Virginia,  twenty-five  boxes  of  to- 
bacco; which  they  accordingly  sent  as 
directed,  to  Munter  &  Brother,  at  Mont- 
gomery, Alabama,  by  railroad,  forward- 
ing to  them  by  mail  a  bill  of  lading  there- 
for. On  receipt  of  this,  several  days  be- 
fore the  boxes  arrived,  Munter  &  Brother 
indorsed  it,  and  transferred  their  right  to 
the  goods  to  J.  Loeb  &  Brother,  who 
gave  them  credit  for  the  same,  on  a  debt 
past  due,  which  Munter  &  Brother  owed 
them.  There  was  no  other  consideration 
for  this  transfer.  Soon  afterwards,  Pe- 
ters &  Brother,  being  informed  of  the  in- 
solvency of  Munter  &  Brother,  and  claim- 
ing the  right  to  stop  the  tobacco  in  tran- 
situ, demanded  it  of  the  carrier,  the  South 
&  North  Alabama  Railroad  Company, 
and  sued  the  same  in  detinue  for  it,  hav- 
ing first  offered  to  pay  the  freight  money. 
Loeb  &  Brother  intervened  as  claimants, 
and  thereby  obtained  possession  of  the 
goods.  Whereupon,  the  suit  was  prose- 
seeuted  against  tliem,  to  a  verdict  and 
judgment  in  favor  of  Peters  &  Brother, 
from  which  Loeb  &  Brother  have  ap- 
pealed to  this  court. 

We  do  not  concur  in  the  opinion  ex- 
pressed in  Rogers  v.  Thomas  (20  Conn. 
54),  that  a  vendor  of  goods,  in  transit  to 
an  insolvent  vendee,  can  not  stop  them 
on  the  way,  before  delivery,  unless  the  in- 
solvency of  the  vendee  occurred  after  the 
sale  to  him  of  the  goods.  We  think,  with 
the  supreme  court  of  Ohio,  that  the  ven- 
dor may  stop  thegoods  upon  a  subsequent 
discovery  of  insolvency  existing  at  the  time 
of  the  sale,  as  well  as  upon  a  subsequeut 
insolvency.  If  there  be  a  want  of  ability 
to  pay,  it  can  make  no  difference,  in  jus- 
tice or  good  sense,  whether  it  was  pro- 
duced by  causes,  or  shown  by  acts,  at  a 
period  before  or  after  the  sale.— Benedict 
V.  Schaettle,  12  Ohio  St.  515;  Reynolds  v. 
Boston  &  M.  R.  R.  Co.,  43  N.  H.  5S!) ;  O'Brien 
V.  Norris,  16  Md.  122;  Blum  v.  Marks,  21 
La.  Ann.  268.  The  best  definition  of  the 
right  which  we  have  seen,  is  that  in  Par- 
sons's  Mercantile  Law,  as  follows:  "A 
seller,  who  has  sent  goods  to  a  buyer  at 
a  distance,  and,  after  sending  them,  finds 
that  the  bu.ver  is  insolvent,  may  stop  the 
goods  ^t  any  time  before  they  reach  tlio 
buyer.  His  right  to  do  this  is  called  the 
right  of  stoppage  in  transitu."— Chap.  X, 
p.  60. 


If,  before  this  right  is  exercised,  the 
buyer  sells  the  goods,  and  indorses  the  bill 
of  lading  for  them  to  a  purcliaser  in  good 
faith,  and  for  value,  the  right  of  the  first 
vendor  to  retake  them  is  extinguished.— 
Lickbarrow  v.  Mason,  1  Smith's  Lead. 
Cases,  .388.  Evidence,  therefore,  that  Loeb 
&  Brother  knew,  when  they  took  a  trans- 
fer of  the  bill  of  lading,  that  Munter  & 
Brother  were  insolvent,  was  relevant  and 
proper  to  show,  in  connection  with  other 
testimony,  that  Loei)  &  Brother  were  not 
bona  fide  purchasers.  And  there  was  no 
error  in  permitting  a  witness  to  testify 
what  one  of  that  firm  had  previously 
said,  tending  to  show  such  knowledge, 
when  he  was  giving  evidence  in  another 
cause.  Statements  and  declarations,  rele- 
vant to  the  matter  in  hand,  which  have 
been  made  by  a  party  to  a  cause,  may  be 
proved  against  him,  without  his  ad- 
versary being  compelled  to  use  such  party 
as  a  witness  in  a  suit  in  which  he  is  inter- 
ested. 

The  two  judgments  against  Munter  & 
Brother,  in  favor  of  creditors,  confessed 
by  the  former  before  the  tobacco  had 
readied  its  destination,  and  the  seizure 
upon  execution  the  next  day  of  property 
of  Munter  &  Brother,  by  the  sheriff,  tend- 
ed to  prove  their  insolvency;  and  the  evi- 
dence of  those  facts  was,  therefore,  prop- 
erly admitted. 

T'he  transfer  of  a  bill  of  lading,  as  a  col- 
lateral to  previous  obligations,  without 
anything  advanced,  given  up,  or  lost  on 
the  part  of  the  transferee,  does  not  consti- 
tute such  an  assignment  as  will  preclude 
the  vendor  from  exercising  the  right  of 
stoppage  in  transitu.  Said  Bradley,  Cir- 
cuit .Justice,  in  Lesossier  v.  The  South- 
western, 2  Woods,  85:  "Nothing  short  of 
a  bona  fide  sale  of  the  goods  for  value,  or 
the  possession  of  them  by  the  vendee,  can 
defeat  the  vendor's  right  of  stoppage  in 
transitu  ;  and  hence  it  has  been  held,  that 
an  assignee  in  trust  for  creditors  of  the 
insolvent  vendee  is  not  a  purchaser  for 
value,  and,  consequently,  takes  subject 
to  the  exercise  of  any  right  of  stoppage 
in  transitu  which  may  exist  asrainst  the 
assignor. — Harris  v.  Pratt,  17  N.  Y.  249. " 
Wherefore,  it  was  held  in  the  latter  case, 
that  an  attachment  in  the  suit  of  the 
vendee's  creditor,  of  goods  landed  by  the 
carrier  upon  a  wharf-boat  at  the  place 
of  delivery,  did  not  prevent  the  vendor 
from  stopping  them  in  transitu.— See, 
also,  O'Brien  v.  Norris,  16  Md.  122;  Nay- 
lor  V.  Dennie,  8  Pick.  199;  Nicholls  v. 
LeFeuvre,  2  Bingh.  (N.  C.)  83.  The  doc- 
trine is  based  upon  the  plain  reason  of 
justice  and  equity,  enunciated  in  D'Aguila 
V.  Lambert  (2  Eden's  Ch.  77),  that  "one 
mail's  property  should  not  be  applied  to 
the  payment  of  another  man's  debt." 
The  right  itself  is  regarded  as  an  extentlon 
merely  of  the  lien  for  the  price,  which  the 
seller  of  goods  has  on  them  while  remain- 
ing in  his  possession;  which  lien  the 
courts  will  not  permit  to  be  superseded, 
before  the  vendee,  who  has  become  insol- 
vent, obtains  possession,  unless,  in  the 
meantime,  the  goods  have  been  sold  to  a 
person  who,  in  good  faith,  has  paid  value 
for  them,  and  so  would  be  a  loser  by  his 
purchase,  if  that   were  held  invalid.    Ap- 
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pellniits  having  only  credited  Jlnnter  & 
Brother  on  a  debt  previously  due  from 
tliem,  with  the  price  of  the  tobacco,  have 
iKjtliing  more  to  do,  in  order  to  set  even, 
than  to  debit  them  with  the  same  sum, 
for  the  non-delivery  of  the  good.s  in  con- 
sequence of  the  defect  in  Munter  &  Broth- 
er's title. 

The  case  of  Crawford  v.  Kirksey  (.55 
Ala.  282),  so  mnch  relied  on  by  appel- 
lants, is  wholly  nnlike  this.  The  qne.stion 
of  stoppage  in  transitu  was  in  no  way 
involved   in    it.      The  controversy    there 


was,  whether  a  conveyance  by  a  debtor 
in  a  failing  condition,  of  property  which 
was  indisputably  and  entirely  his,  in  pay- 
ment of  a  debt  t<j  one  of  his  creditors, 
was  not  void  as  to  the  others;  and  this 
court  decided,  that  the  law  permitted 
such  a  preference,  and  that  tlie  transac- 
tion was  not  fraudulent  in  fact. 

It  resr.lts  from  what  wo  have  said,  that 
there  was  no  error  in  the  charges  to  the 
jury. 

Let  tlie  judgment  of  the  circuit  rourt  be 
affirmed. 


LUPIN  V.  MARIE. 
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LUPIN  et  al.  v.  MARIE  et  al. 

C6  Wend.  77.) 

Court  of  Errors  of  New  York.    December,  1830. 

Appeal  from  chancery.  On  the  24Th  Au- 
gust, 182f),  Marie  bought  of  an  agentofthe 
complainants  in  the  city  of  New  York,  18 
packafres  of  gooilvS,  amounting  to  $7,993.58, 
for  which  he  agreed  to  give  his  own  notes, 
payable  in  5  equal  proportions,  at  6,  7,  8, 
9  and  10  months;  the  goods  were  sold  at 
14  cents  per  franc,  short  price,  when  goods 
of  the  same  quality  were  publicly  selling 
at  from  20  to  22  cents  per  franc,  and  not 
at  a  larger  credit  than  six  months.  On 
the  25th  August  the  goods  were  delivered 
to  Marie,  who  represented  to  the  agent  of 
the  complainants  th^it  he  intended  to  ship 
thera  to  Havana  forsales  and  returns  ;  and 
on  the  next  day  did  ship  them  on  board  a 
vessel,  which  shortly  thereafter  set  sail 
from  New  York,  bound  to  Havana.  The 
notes  which  Marie  was  to  give  were  not 
made  or  delivered  to  the  agent  of  thecom- 
plainants  at  the  time  of  the  delivery  of  the 
goods.  On  the  fourth  September,  1826, 
Marie,  by  an  accumulation  of  disastrous 
circumstances,  and  in  conaeiiuence  of  ad- 
vices received  by  him  from  Vera  Cruz  and 
from  Europe,  was  compelled  to  suspend 
payment,  and  suffer  his  bonds  and  notes 
to  be  dishonored.  At  the  time  of  the  pur- 
chase of  the  goods,  Marie  enjoyed  a  high 
cotijniercial  credit  and  standing  in  the  city 
of  New  York,  was  reputed  and  considered 
himself  perfectly  solvent  and  amply  able 
to  pay  all  his  debts  and  responsibilities, 
and  not  until  one  o'clock  in  the  afternoon 
of  the  fourth  of  September  did  he  perceive 
that  he  would  be  compelled  to  suspend 
payments;  and  so  unconsciouo  was  he  of 
his  situation,  that  after  the  purchase  of 
the  goods  from  the  complainants,  and  pre- 
vious to  his  failure,  he  made  payments  to 
the  amount  of  about  $18,000.  On  the  fifth 
of  September,  the  insolvency  of  Marie  hav- 
ing become  notorious,  the  agent  of  the 
complainants  requested  him  to  re-deli  per 
the  goods  by  giving  an  order  for  the  same 
upon  the  captain  of  the  vessel  in  which 
tliey  were  shipped.  Marie  refused  to  give 
such  order,  and  on  the  ninth  of  September 
executed  an  assignment  to  Varet,  the  oth- 
er defendant,  of  four  several  shipments  of 
goods,  including  the  merchandise  pur- 
chased of  the  complainants,  to  secure  him 
nearly  f70,000,  for  which  he  was  responsi- 
ble as  the  endorser  of  Marie,  and  as  his 
surety  on  custom-house  bonds.  The  ves- 
sel in  which  the  goods  were  embarked  met 
with  a  disaster  at  sea,  and  was  obliged 
to  put  into  Norfolk, in  Virginia, forrepairs. 
Whilst  she  was  there,  and  about  the  thir- 
tieth day  of  September,  the  agent  of  the 
complainants  applied  to  Varet  for  permis- 
sion that  the  goods  be  delivered  to  him  ; 
Veret  refused  to  give  such  consent,  and 
instructed  his  agents  at  Norfolk  to  re-ship 
the  goods  to  him  at  New  York,  where  they 
accordingly  arrived,  and  were  disposed  of 
by  him,  some  bei:ng  sold  at  New  York,  and 
the  residue  being  shipped  to  Havana. 
The  net  proceeds  of  the  goods  amounted 
to  $6,691.29.  After  the  return  of  the  goods 
to  New  York,  the  complainantsdemanded 


them   of  Varet,  which   demand    was  not 
complied  with. 

The  complainants  filed  their  bill,  relying 
upon  the  non-delivery  of  the  notes,  and 
the  non-payment  of  the  consideration 
money  as  entitling  them  to  a  decree  in 
their  favor  for  the  value  of  the  goods,  and 
also  charging  the  defendants  with  fraud. 
In  their  answers  the  defendants  insisted 
that  the  goods  had  become  absolutely  the 
property  of  Marie;  that  he  had  notbeen 
requested  to  give  the  notes,  and  that  in 
consequence  of  his  failure,  it  was  believed 
that  the  complainants  were  unwilling  to 
receive  them;  that  since  the  failure  of 
Marie,  the  other  defendant,  Varet,  had  paid 
and  satisfied  all  the  custom-house  bonds 
and  notes  for  which  he  was  responsible. 
I  Varet  denied  all  knowledge  on  his  part  of 
i  the  terms  of  the  sale  to  Marie,  that  such 
I  terms  were  not  complied  with,  or  that  the 
I  goods  were  not  paid  for;  and  both  defend- 
ants denied  all  fraud,  &c. 

The  cause  was  heard  on  billand  answer, 
and  the  chancellor  decreed  that  the  bill  be 
dismissed.     For  the   reasons   of  his   deci- 
sion, see  2  Paige,  169.    The  complainants 
I  appealed. 

C.  Graham  and  J.  Tallmadge,  for  appel- 
lants.    (J.  Baldwin,  for  respondents. 

Mr.  Justice  MAKCY.  The  questions 
presented  by  this  case  for  our  determina- 
tion, are:  1.  Was  there  a  sale  of  the  18 
packages  of  merchandisehy  the  appellants 
to  Marie?  2.  Had  the  appellants  a  lien  on 
the  property  when  they  demanded  it  at 
Norfolk  or  New  York? 

The  validity  of  the  sale  is  questioned  up- 
on two  grounds:  1.  The  contract  of  sale 
was  never  complete,  it  is  said,  because  the 
purchaser  Marie  did  not  comply  with  the 
condition  upon  which  its  validity  depend- 
ed. The  position  that  where  any  thing 
remains  to  be  done  to  complete  a  con- 
tract of  sale,  the  title  of  the  property  does 
not  pass  to  the  purchaser,  has  had  the 
sanction  of  too  many  decisions,  and  is  too 
generally  acquiesced  in,  to  require  the  cita- 
tion of  authorities  to  sustain  it.  Indeed 
it  was  not  questioned  on  the  argument. 
By  the  terms  of  the  sale,  promissory  notes 
were  to  be  given  by  Marie  for  the  goods, 
payable  at  six,  seven,  eight,  nine  and  ten 
months.  These  notes  have  never  been 
given,  and  if  the  giviijg  of  them  has  not 
been  waived  by  the  appellants  or  their 
agent,  the  title  to  the  goods  has  not  vest- 
ed in  the  purchaser.  The  goods  were  de- 
livered without  requiring  the  notes.  Marie 
says  the  notes  have  never  been  demanded, 
and  he  has  been  willing  at  all  times  to 
give  them,  but  believes  the  appellants  since 
his  failure  are  unwilling  to  receive  them. 
It  is  contended  that  there  has  been  a 
waiver  of  this  condition  of  the  contract. 
Where  the  delivery  is  absolute  it  is  a  waiv- 
er of  the  condition  of  payment  or  giving 
security;  and  we  search  this  case  in  vain 
for  any  facts  that  can  warrant  an  infer- 
ence that  the  delivery  of  the  goods  was 
not  fair  and  unconditional.  If  the  appel- 
lants did  not  intend  that  Marie  should  be- 
come vested  with  the  absolute  proi)erty 
in  the  goods,  "  they  were  bound, "as  Ch.  J. 
Parsons   said   in   the  case  of    Hussey   v. 
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Tliornton,  4  Mass.  K.  41)."),  "to  recollect  the 
conditions  they  hail  themselves  made,  and 
not  to  dpli%'er  the  packages  till  the  coudi- 
tions  wore  complied  with."  It  has  been 
held,  where  Roods  weresold  to  be  paid  for 
in  cash  down,  that  the  delivery,  without 
demanding  tlie  money,  vested  the  title  of 
them  in  the  purchaser.  Has  well  v.  Hunt, 
assisiiee,  &c.,  cited  in  5  T.  K.  i;?.l.  The  de- 
livery of  the  tliingjsold,  made  uncondition- 
ally, and  not  procured  hy  fraud,  vests  the 
absolute  propel  ty  in  thepurchaser.  Chap- 
man V.  Lathrop,  6  Cowen,  llu,  and  caae.s 
cited,  and  note. 

The  second  ground  of  objection  to  the 
validity  of  the  sale  is  mistake  or  error. 
The  alleged  mistake  was  not  in  the  article 
sold,  or  in  the  identity  of  tlie  person  pur- 
chasing, but  in  the  ability  of  thepurchaser 
to  pay.  The  appellants  sold  to  one  whom 
they  believed  to  be  solvent,  but  who  was 
not  so  in  fact.  The  case  shows  that  there 
was  in  this  respect  a  muttial  misapprehen- 
sion. No  objection  can  therefore  be  raised 
to  the  contract  on  the  ground  of  fraud. 
Marie  did  believe  and  had  good  reason  to 
believe,  that  he  was  solvent  when  he  en- 
tered into  the  contract.  To  invalidate 
contracts  upon  the  ground  that  one  of 
the  parties  was  mistaken  in  the  ability  of 
the  other  to  execute,  would  hj  establish- 
ing a  doctrine  unknown,  I  think,  to  any 
code,  and  of  the  most  dangerous  conse- 
quences. If  the  circumstances  of  the  pur- 
chaser may  be  inquired  into  whenever  the 
seller  wishes  to  disaffirm  a  contract,  the 
commercial  world,  by  the  exercise  of  this 
right  of  inquiry,  would  be  thrown  into 
the  greatest  confusion.  I  presume  that 
the  appellants  do  not  contend  for  an  ap- 
plication of  this  doctrine  beyond  a  case 
like  their  own — a  case  where  the  insolven- 
cy of  the  purchaser  is  notorious  and  ac- 
knowledged :  but  if  the  principle  of  the  doc- 
trine is  that  the  seller  can  disaffirm  the 
sale  because  the  purchaser  has  been  dealt 
with  as  a  solvent  person,  when  he  was  in 
fact  insolvent,  the  mistake,  whenever  it 
existed,  would  authorize  theoriginal own- 
er to  reclaim  the  property  the  moment  of 
a  default  in  the  payment  and  perhaps  an- 
ticipation of  it;  and  he  might  allege  this 
insolvency  and  default  to  exist  in  any 
case,  and  seek  to  enter  upon  an  inquiry  in- 
to thecircumstancesof  thepurchaser  while 
he  was  in  active  business  and  his  credit 
unimpaired.  I  cannot  consent  to  yield  the 
least  countenance  to  such  a  doctrine. 

The  remaining  question  to  be  settle<l  re- 
lates to  the  lien  which  the  appellants 
claim  to  have  had  on  the  property.  The 
assignment  of  it  to  Varet  was  not  in  the 
usual  course  of  trade;  it  was  voluntary 
on  the  part  of  Marie  and  for  the  puri)ose 
i<f  indemnii'ying  Varot  against  antecedent 
responsibilities.  It  there  would  have  been 
a  lien  without  the  assignment,  the  assign- 
ment did  not  operate  to  discharge  it.  The 
rule  of  law  in  relation  to  real  estate  is, 
that  the  vendor  has  without  any  express 
agreement  for  that  purpose,  a  lien  on  the 
premi.■^es  conveyed,  even  after  jiossession 
thereof  is  delivered  to  the  purchaser,  for 
the  purchase  money,  provided  he  has  not 
taken  a  distinct  and  independent  security 
therefor,  and  the  land  has  not  passed  by 
a   bona   lide  sale   to  a  third  person.     The 


chancellor  held  in  this  case  that  such  a  rule 
does  not  e.xist  in  relation  to  personal  prop, 
erty.  Whetiier  it  does  or  not  we  are  no,v 
to  determine.  By  the  Roman  law  the 
vendor  could  in  such  a  case  as  this  resort 
to  tlie  property;  and  so,  I  think,  he  myy 
by  the  civil  code  of  France,  notwithstand- 
ing article  l.")S3,  whicli  changes  the  civil 
law  and  conforms  to  the  common  law,  so 
far  as  to  vest  the  title  in  the  purchaser 
without  delivery  or  payment  of  the  price. 
Code  Napoleon,  art.  1654,  11S3,  4.  Dig. 
Lib.  18,  tit.  1.  7.  19.  All  contracts  of  sale, 
although  positive  in  their  terras,  accord- 
ing to  these  laws,  have,  it  is  said,  this  im- 
plied condition;  "provided  the  price  is 
paid."  7  Coursde  Code  Civil,  lb2,  par  Del- 
vincourt.  It  was  admitted  on  the  argu- 
ment by  the  counsel  for  the  appellants, 
that  the  decisions  of  the  English  courts 
furnished  but  little  or  no  countenance  to 
the  doctrine  they  advanced;  but  this  was 
ascribed  to  a  provision  in  the  bankrupt 
law  of  that  country,  which  declares  that 
the  goods  found  in  the  possession  of  the 
bankrupt  subject  to  his  order  or  disposi- 
tion as  owner,  shall  pass  to  his  assignee, 
though  they  be  in  fact  the  property  of 
others.  This  statute  would  cut  off  this 
lien  Incases  of  bankruptcy  where  it  would 
most  frequently  arise;  but  it  would  often 
arise  where  there  was  no  bankruptcy.  If 
it  is  a  rule  of  the  common  law,  it  must 
be  shown  to  have  existed  at  some  period. 
This  is  not  a  matter  confined  exclusively 
to  commercial  dealings  and  to  be  settled 
by  commercial  usage.  In  France  it  is  not 
a  provision  of  the  commercial  code  alone; 
it  is  founded  in  the  Civil  Code,  and  has  a 
general  application  to  all  sales.  Are  we 
then  to  recognize  the  rule  as  a  part  of  the 
common  law?  This,  I  think,  we  cannot 
do  unless  we  have  some  proof  that  itisso. 
We  are  asked  to  infer  its  existence  in  rela- 
tion to  personal  property,  because  it  ex- 
ists in  the  case  of  real  property  ;  but  even 
in  relation  to  real  property  it  does  not  ex- 
ist as  a  rule  of  the  ancient  common  law; 
it  is  a  doctrine  of  equity,  and  not  of  law. 
and  was  transplanted  into  equity  from 
the  civil  law.  But  it  may  be  said  that  if 
equity  can  adopt  the  rule  of  the  civil  law 
as  applicable  to  real  estate,  it  may  adopt 
it  in  extenan.  If  we  find  it  as  it  is  claimed 
in  this  case  in  our  hystein  of  eiiuity,  with- 
out inquiring  how  or  when  it  came  there, 
whether  by  a  bold  act  of  adoption  or  by 
insinuation,  whether  it  is  to  be  reverenced 
for  its  age  or  admired  as  a  modern  im- 
provement, we  ought  to  give  the  benefit 
of  it  to  the  appellants.  We  are  referred 
to  no  case  on  the  argument,  and  I  think 
the  search  would  be  in  vain  to  find  one, 
wherein  it  has  been  decided  in  a  court  of 
law  or  equity  in  this  country  or  in  Eng- 
land, that  after  a  sale  of  personal  proper- 
ty and  a  fair  and  absolute  delivery  to  the 
purchaser  personally,  the  vendor  cau  re- 
claim the  property  because  the  considera- 
tion has  not  been  paid. 

There  is  an  intimation  of  Lord  Hard- 
wicke,in  Snee  v.  Prescot,I  Atk.  '2i'j,  which 
convey?  his  opinion  t)f  the  reasonableness 
of  the  doctrine,  that  the  seller  of  goods 
should  have  a  right,  in  cases  of  insolvency, 
to  resort  to  the  goods  sold,  even  after 
delivery,   to   secure   himself  for    the    pur- 
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chase  money;  but  the  casedirl  not  present 
a  state  of  facts  on  which  such  a  question 
could  arise  for  his  determination  ;  it  was 
a  dear  case  of  stoppagein  transitu.  Some 
expressions  of  Lord  LouKhboroush,  in  the 
case  of  Mdson  v.  Lickbarrow,  1  Irl.  Blacl<. 
36(i,  would  seem  to  place  the  right  of  stoj)- 
page  in  transitu  upon  the  ground  that  the 
sale  is  so  far  iacoinplete,  until  the  purchase 
money  is  paid,  as  to  prevent  the  titleirom 
vesting  absolutely  in  the  purchaser.  "The 
admitted  right  of  the  consignor,  he  says, 
to  stop  the  goods  in  transitu  as  against 
the  consignee,  can  onl.y  rest  upon  his  orig- 
inal title  as  owner  not  divested,  or  upon 
a  legal  title  to  hold  the  ()osspssion  of  the 
goods  till  the  price  is  paid  as  a  pledge  for 
the  price."  Putting  the  right  upon  the 
latter  alternativ*,  no  inference  can  be 
drawn  from  it  to  countenance  the  doc- 
trine contended  for  iu  thiscase.  Although 
the  cases  in  relation  to  the  stoppage  of 
property  in  transitu  were  referred  to  on 
the  argument,  and  the  doctrine  discussed 
somewhat  at  large,  an  examination  of 
these  cases,  or  a  particular  consideration 
of  that  doctrine,  does  not  seem  to  me  to 
be  called  for  to  enable  us  to  come  to  a 
right  conclusion   in   this  case.     If  there  is 


any  principle  established  in  law,  it  is  that 
the  right  to  stop  in  transitu  exists  only 
during  the  transit  of  the  property;  when 
that  is  complete,  and  the  property  has 
come  fairly  and  fully  to  the  possession  of 
the  purchaser,  the  right  is  at  an  end. 

It  was  urged  on  the  argument,  that  the 
doctrine  contended  for  on  the  part  of  the 
appellants  is  so  salutary,  if  wedid  notfind 
it  sanctioned  by  any  other  court,  we 
ought  to  take  this  occasion  to  legitimatize 
it.  In  reply  to  this  suggestion,  I  will  bor- 
row the  language  of  Mr.  Justice  Story,  in 
the  case  of  Conyers  v.  Ennis,  2  Mason,  23(5, 
in  which  questions,  in  all  respects  similar 
in  principle  to  those  now  under  consider- 
ation, were  decided  as  I  propose  to  decide 
these:  "I  do  not  sit  here  to  revise  the 
general  juTlgment  of  the  common  law,  or 
to  establish  new  doctrines,  merely  because 
they  seem  to  be  more  convenient  or  equi- 
table. My  duty  is  to  administer  the  law 
as  I  find  it,  and  I  have  not  the  rashness 
to  attempt  more  than  this  humtde  dutj'." 
I  am  of  opinion  that  the  decree  of  thechan- 
cellor  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the 
court,  the  d"cree  of  the  chancellor  was 
thereupon  affirmed,  with  costs. 
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MACOMBER  et  al.  v.  PARKER. 

(13  Pick.  175.) 

Supreme  Judicial  Court  of  Massachusetts.    Mid- 
dlesex.   Oct.  30,  1833. 

Replevin  for  three  kilns  of  bricks  at- 
tached by  the  defendant  on  several  writs 
against  Joseph  Evans.  Plea,  property  in 
Evans.  Reolication,  property  in  the  plain- 
tiffs.   Trial  before  Shaw,  C.  J. 

It  was  proved  that  Hunting  and  Law- 
rence had  a  certain  brick-yard  in  Cam- 
bridge, originally  leased  by  A.  Binney  to  J. 
Wilson,  who  assigned  the  lease  to  Hunt- 
ing &  Lawrence. 

On  the  1st  of  March  1829,  the  following 
agi'eement  was  made  between  Hunting 
&  Lawrence  on  one  part  and  Evans  on  the 
other: — "Memorandum  of  an  agreement 
&c.  showeth,  that  said  Evans  has  agreed 
to  make  or  cause  to  be  made  from  eight 
to  ten  hundred  thousand  good  merchant- 
able brick  in  the  brick-yard  at  Cambridge 
&c.;  said  Evans  agrees  to  hire  the  men 
and  board  to  the  best  advantage,  to  per- 
form the  manufacturing  of  said  brick,  and 
said  Evans  agrees  to  give  in  his  time  and 
services  in  m.aking  said  brick ;  and  said 
Hunting  &  Lawrence  agree  to  attend  to 
selling  of  brick,  purchasing  of  wood  and 
all  necessary  materials  for  the  manufac- 
turing, collecting  the  bills  &c.  to  the  best 
advantage,  and  after  the  brick  are  made, 
and  the  labor  and  board  of  the  men  are 
paid,  and  all  materials  and  tools  of  every 
kind  are  paid  for,  and  the  said  Evans 
paying  to  said  Hunting  &  Lawrence  sixty 
cents  per  thousand  for  each  and  every 
thousand  brick  made  or  clay  sold,  as  rent 
therefor,  then  the  parties  agree  to  share 
the  profits  or  loss,  as  the  case  may  be,  one 
half  each  ;  said  Evans  agrees  to  pay  every 
attention  to  have  the  brick  made  in  the 
best  manner  and  in  good  season  for  mak 
ing  brick;  said  Hunting  &  Lawrence  shall 
have  full  power  to  retain  said  Evans'.s 
part  of  the  brick  or  money  collected  or 
debts  due  for  brick  &c.,in  their  possession, 
to  the  amount  of  all  sums  of  money  now 
due  from  said  Evans  and  such  other  sums 
of  money,  goods  &c.,  as  they  may  from 
time  to  time  advance  him;  all  of  which  the 
parties  agree  to  perform  according  to  the 
true  intent  and  meaning." 

No  lease  of  the  yard  was  given  to  Evans, 
and  Hunting  testified  that  Hunting  & 
Lawrence  expected  to  secure  to  them- 
selves, by  the  foregoing  contract,  a  li^n  on 
the  bricks  to  be  manufactured  in  pursu- 
ance thereof,  for  the  payment  of  any  bal- 
ance that  might  be  due  them. 

The  plalntifls  offered  to  prove,  that  un- 
der such  contracts  for  the  manufacture 
of  bricks,  it  is  customary  for  the  owners 
of  yards  to  retain  all  in  their  bands  and 
account  with  the  makers  of  bricksfor  their 
share  of  the  profits,  after  the  sales  are 
made  and  the  proceeds  collected.  This 
evidpnee  was  rejected  by  the  Court. 

On  the  3d  of  July  1829,  Hunting  &  Law- 
rence  stopped  payment  and  assigned  all 
their  property,  including  the  brickyard 
and  all  their  interest  therein  and  proper- 
ty thereon,  to  the  plaintiffs,  for  the  benefit 
of  the  creditors  of  the   assignors,  and  on 


the  same  day  delivered  possession  of  the 
yard  and  all  the  property  thereon  to  the 
plaintiffs,  in  presence  of  Evans;  and  the 
plaintiffs  then  and  there  appointed  Evans 
their  agent,  by  a  writing  as  follows: — 
"You  will  please  take  the  charge  and  care 
of  all  the  property  and  effects  in  and  about 
the  bi'ick-yard  &c.,  the  said  property  hav- 
ing been  this  day  assigned  to  us  &c.,  ynu 
willproceed  to  sell  the  same  at  retail  until 
further  orders  from  us,'for  cash  only,  and 
whenever  f  100  is  received,  you  will  depos- 
it the  same  in  the  Branch  bank  to  our 
credit.  Please  keep  and  render  us  au  exact 
account  of  your  doings  herein." 

Hunting  &  Lawrence  made  large  ad- 
vances for  the  yard  in  \H29.  Evans  as 
agent  of  the  plaintiffs,  thus  appointed, 
sold  bricks  to  divers  persons. 

On  Friday,  February  26,  18.S0,  the  plain- 
tiffs put  a  stop  to  sales  by  Evans,  and  di- 
rected Hunting,  who  had  been  their  agent 
in  the  busineiss  of  tlie  yard,  to  raakea final 
settlement  with  Evans;  and  Hunting  and 
Evans  thereupon  looked  over  the  state- 
ments and  accounts  and  cast  them  up  for- 
that  purpose. 

Hunting  testified  that  at  this  settle- 
ment Evans  agreed  to  cart  all  the  bricks; 
the  common  bricks,  at  five  shillings  per 
thousand.  No  price  was  fixed  forthe  faced 
bricks.  Upon  the  settlement,  the  witness. 
In  behalf  of  the  assignees,  agreed  to  take 
all  the  bricks  at  certain  estimated  prices. 
The  assignees  meant  to  take  all  the  prop- 
erty and  allow  Evans  his  half  in  account. 
The  brick.?  were  estimated  at  370  thou- 
sand, and  at  the  estimated  prices  amount- 
ed to  $1830;  the  board  &c.  at  $200;  mak- 
ing !ff20.30.  Taking  the  whole  to  the  ac- 
countot  theasslgnees  and  crediting  Evans 
his  part,  there  would  still  be  a  balance 
due  to  the  assignees,  which  was  to  be 
paid  in  carting.  It  was  agreed,  that  if 
the  bricks  overran  the  estimated  number, 
the  assignees  should  account  to  Evans, 
and  if  they  fell  short,  he  should  account  to 
them,  for  the  difference.  They  were  to  be 
counted  in  the  course  of  the  ensuing  week. 
It  was  agreed  that  this  should  be  a  detin- 
iti ve  settlement,  as  Evans  was  not  to  take 
theyard  again.  Nothing  remained  but  to 
count  the  bricks,  and  make  the  allowance 
on  the  one  side  or  the  other.  If  the  number 
varied  from  the  estimate.  On  cross-exam- 
ination the  witness  testified,  that  at  this 
settlement  there  was  an  express  under- 
standing with  Evans,  that  the  assignees 
were  to  take  the  bricks  to  their  own  ac- 
count; it  was  a  sale  of  his  half.  Evans 
stated  expressly  that  the  workmen  had 
all  been  paid,  and  that  he  had  paid  all 
charges.  Evans  after  this  settlement  car- 
ried one  load  of  bricks  to  G.  W.  Blake. 
The  assignees  were  to  take  Evans's  half, 
as  they  owned  one  half  before.  The  wit- 
ness considered  the  bargain  and  sale  com- 
plete, except  that  the  bricks  were  to  be 
counted.  That  was  to  be  done  the  fore- 
part of  the  ensuing  week.  When  the  wit- 
ness went  over  to  take  the  count,  he  found 
the  bricks  had  been  attached  as  the  prop- 
erty of  Evans.  Had  it  not  been  for  the  at- 
tachment, a  regular  account  current 
would  have  been  settled.  The  witness  un- 
derstood that  Evans  was  to  proceed  im- 
mediately to  cart  the  bricks  to   Boston, 
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which  he  solicited,  but  the  final settlenipnt 
waK  not  to  wait  till  the  brickB  were  cart- 
ed, but  was  to  be  finished  as  soon  as  they 
were  counted. 

The  defendant  was  proceeding  in  hie  de- 
fence,when  a  question  arose,  whether  the 
plaintiffs  had  made  out  a  prima  fariecase. 
It  being  necessary  that  tliej'  should  show 
that  tliey  were  the  sole  owners  of  the 
property  in  tliese  bricks,  two  preliminary 
questions  arose,  viz: — 

1.  Wliether  by  the  term.s  of  the  contract 
Evans  was  interested  in  the  bricks,  as 
joint  tenant  or  tenant  in  common,  when 
tliey  were  made  in  pursuance  of  the  con- 
trait  aud  were  fit  for  market;— 

2.  If  that  were  so,  then  whether  upon 
the  facts  stated,  such  a  sale  and  delivery 
had  been  made  by  Evans  beforetheattacli- 
ment,  as  to  divest  his  interest. 

A  nonsuit  was  ordered,  subject  to  the 
opinion  of  the  whole,  court. 

D.  A.  Simmons  and  Gay,  for  plaintiffs. 
Buttrick  and  Aslimun,  for  defendant. 

WILDE  J.  delivered  the  opinion  of  the 
court.  It  was  objected  at  tlie  trial,  that 
the  plaintiffs  had  not  made  out  a  prima 
facie  case,  and  two  questions  were  there- 
upr.n  reserved  for  the  consideration  of  the 
whole  court. 

1.  Whetlier  by  the  terms  of  the  contract 
between  Hunting  &  Lawrence  aud  Evans, 
the  latter,  under  whom  the  defendant 
claims,  was  interested  in  the  bricks  in 
question  as  joint  tenant  or  tenant  in  com- 
mon, when  they  were  made  in  pursuance 
of  that  contract  and  were  fit  for   market. 

2.  If  thai  were  so,  then  whether,  upon 
the  facts  proved,  such  a  sale  and  delivery 
had  been  made  by  Evans  at  the  time  of 
the  defendant's  attachment,  as  to  divest 
his  interest. 

As  to  the  first  question,  we  are  of  opi/)- 
ion,  that  by  the  terms  of  the  contract,  the 
bricks  when  made  were  the  joint  property 
of  the  contracting  parties.  By  this  con- 
tract Hunting  &Lawrence  were  to  furnish 
the  materifils  for  manufacturing  the 
bricks,  and  to  attend  to  the  sale  of  them  ; 
Evans  on  his  part  undertook  to  manufac- 
ture the  bricks,  to  hire  and  board  the  la- 
borers employed  for  that  puipose,  and  to 
allow  Hunting  &  Lawrence  sixty  cents 
per  thousand  for  every  thousand  o'f  bricks 
made  or  clay  sold,  as  rent  thereof;  and 
after  all  expenses  should  be  paid,  then  the 
parties  agreed  to  share  the  profit  and 
loss,  as  the  case  might  be,  one  half  each. 
That  this  amounts  to  a  complete  con- 
tract of  partnership,  cannot,  we  think, 
admit  of  a  doubt.  Partnership  is  defined 
to  be  a  voluntary  contract  between  twt. 
or  more  persons,  for  joining  together  tlie'r 
money, goods, labor, and  skill, or  either  or 
all  of  them,  upon  an  agreement,  that ',he 
gain  or  loss  shall  be  divided  proportiona- 
bly  between  them.  Gow,  2.  AVith  tl'is 
definition  the  contract  in  question  fully 
agrees.  It  contains  every  essential  requi- 
site in  a  contract  of  partnership.  The 
parties  agreed  to  join  togetlser  their  prop- 
erty, skill  and  labor,  for  the  purpose  of  ac- 
complishing an  enterprise,  in  which  they 
were  to  have  a  communion  of  Interest  and 
a  communion   of  profit    and  loss.      The 


bricks,  therefore,  when  made  were  their 
joint  property,  and  when  the  partnership 
was  dissolved,  and  Hunting  &  Lawrence 
assigned  their  share  to  the  plaintiffs,  the 
latter  became  tenants  in  common  with 
Evans. 

The   plaintiffs   offered    to   prove,  for  the 
purpose  of  showing   that   Evans   had   no 
property  in  the  bricks,  and  was  only  enti- 
tled  to   a   share  of  the  proceeds  of  sale  of 
them  when  disposed  of,  that  it  was  usual 
and  customary  for  the  owners  of  yards,  un- 
der similar  contracts,  to  retain  all  in  their 
hands,  and  account  with  the  makers  of  the 
brlcksfor  theirshareof  the  profits  after  the 
sales  were  made   and  proceeds  collected. 
This  evidence  was   rejected    by  the  judge 
who   presided  at   the  trial,  and  we  think 
very  jiroperly.    The  usages  of  trade  may  be 
admitted    to    aid    in    tlie  construction  of 
doubtful  contracts;  but  tlie  terms  of  the 
present  contract  are  by  no  mean=  doubtful. 
So  far  as  the  question  of  partnership  or  of 
the  right  of  property  is  concerned,  the  con- 
tract  is  clearly  and    exjilicitly  expressed, 
and  the  supposed  usage, if  admitted,  could 
not  affect  its  construction.    It  would  only 
prove  how  other   parties   had   considered 
similar  contracts.     Indeed,  it  would  hard- 
ly prove  so  much,  for   if  other  owners  of 
yards  had  retained  possession  of  the  prop- 
erty  there   manufactured,  it   might  be  by 
consent,  or  for  the  convenience  of  the  par- 
ties, and  not  under  the  claim    of  any  legal 
right.     Besides,  the  contract  expressly  ad- 
mits that   Evans  would  be  entitled   to  a 
share   of  the   bricks,  and   stipulates   that 
Hunting    &   Lawrence    might    retain   the 
same   as   security   for  any  balance   which 
was   or  might   be  due  from  him   to  them  ; 
so   that  the  evidence   of  usage,  if  it  were 
admissible,  would   be  wholly   immaterial. 
The  remaining  question   is,  whether  be- 
fore the    attachment    by    the    defendant 
there  was  a  valid  sale  from    Evans  to  the 
plaintiffs.     It  is  objected  in  the  first  place, 
that  the  contract  of  sale  was  not  complet- 
ed, because  the  bricks  had  not  been  count- 
ed   according  to   the  stipulation  between 
the    parties    to    that    effect.     And    if  the 
counting    was  intended    by  the   parties  to 
precede    the  completion    of  the  sale,  then 
undoubtedly  the  objection    must   prevail. 
The  evidence,  however,  does   not  support 
this  objection,  but  rather  shows  that   the 
sale  was  considered  as  complete   and   ab- 
solute at    the   time    when    the  settlement 
between    Evans    and    the    plaintiffs    was 
I  made;  or  at  least  the  jury  would  be  war- 
ranted  by  the  testimony   of   Hunting,  to 
find   that   such    was  the  intention  of  the 
contracting    parties.      The    whole  bricks 
'vere  estimated    at  370  thousand.     Evans 
sold    his  share  in  the  whole  and    received 
pay  in  account,  and  a  balance  was  due  to 
the   plaintiffs  which  was  to  be  paid  for  in 
carting   the  bricks,  so   far  as   thac  might 
go.     It  is  true  the  bricks  were  to  be  count- 
ed, but  that  was    to  be  done  to  enable  the 
parties   to   come   to   a  settlement  of  their 
accounts,  and  not  for  the  purpose  of  com- 
pleting  the  sale.     Taking-   the     whole    of 
Hunting's    testimony    together,   this,   we 
think,    is  the    reasonable  inference   to   be 
drawn  from  it.     If  the  bricks  had  been  ac- 
tually delivered,  there  could  have  been  no 
question    that   the  sale  would   have  been 
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complete,  Botwithstanding  the  bricks 
were  to  be  afterwards  counted.  The  gen- 
eral principle  is,  that  where  any  operation 
of  weight,  measurement,  connting  or  the 
like,  remains  to  be  performed,  in  order  to 
ascertain  the  price,  the  quantity  or  the 
particular  commodity  to  be  deli vered,  and 
to  put  it  in  a  deliverable  state,  the  contract 
is  incomplete  until  such  operation  is  per- 
formed. Brown  on  Sales,  44.  But  where 
the  goods  or  commodities  are  actually 
delivered,  that  shows  the  intent  of  the 
parties  to  complete  the  sale  by  the  deliv- 
ery, and  the  weighing  or  measuring  or 
counting  afterwards  would  not  be  consid- 
ered as  any  part  of  the  contract  of  sale, 
but  would  be  taken  to  refer  to  the  adjust- 
ment of  the  final  settlement  as  to  the  price. 
The  sale  would  be  as  complete  as  a  sale 
upon  credit  before  the  actual  payment  of 
the  price.  Nothing  can  be  found  in  any 
of  the  numerous  cases  on  this  point,  which 
militates  against  this  position. 

We  come,  then,  to  the  second  objection 
to  the  sale,  namely,  that  there  was  no  de- 
livery. In  answer  to  this  objection  it  was 
said,  as  Evans  agreed  to  cart  the  bricks 
and  did  actually  cart  one  load  after  the 
sale,  this  may  be  considered  as  a  delivery 
of  a  part  under  an  entire  sale,  and  so  ac- 
cording to  the  authorities  would  amount 
to  a  constructive  delivery  of  the  whole. 
Perhaps  this  may  be  so,  but  we  do  not 
think,  under thecircumetances of  this  case, 
that  any  actual  delivery  was  necessary. 
The  plaintiffs  were  in  fact  as  much  in  pos- 
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session  of  the  bricks  as  Evans  was;  he 
was  their  agent ;  the  bricks  were  remain- 
ing in  their  yard,  and  under  the  circum- 
stances proved,  a  delivery  would  be  alto- 
gether an  unmeaning  ceremony.  The 
plaintiffs  accepted  the  bricks,  gave  orders 
to  Evans  to  cart  them,  and  in  all  respects 
treated  them  as  their  property.  The  sale, 
therefore,  amounted  to  a  transfer,  and 
was  so  considered  by  the  parties. 

Then  it  was  objected,  that  the  sale  was 
void  by  the  statute  of  frauds;  but  as  here 
was  a  delivery  of  a  part,  that  alone  would 
take  the  case  out  of  thestatute.  But  that 
which  took  place  was  equivalent  to  a  de- 
livery of  the  whole,  and  therefore  thestat- 
ute of  frauds  can  have  no  application. 
Whether  this  sale  was  void  as  against 
creditors,  is  a  question  not  now  to  be  con- 
sidered ;  nor  have  we  considered  the  ques- 
tion, whether  the  plaintiffs,  before  the  sale, 
had  a  lien  on  the  brick  as  security  for  the 
balance  due  them  from  Evans,  since  our 
opinion  as  to  the  sale  renders  this  ques- 
tion immaterial.  These  questions  may  be 
raised  un  another  trial,  but  at  present  we 
confine  ourselves  to  the  two  questions 
reserved  by  the  report.  As  to  one  of 
these  questions,  namely,  that  touching 
the  sale,  evidence  may  be  offered  by  the 
defendant  which  may  have  a  material 
bearing;  but  as  the  evidence  is  reported, 
we  are  all  of  opinion  that  the  plaintiffs 
have  made  out  a  prima  facie  case,  and  the 
nonsuit  must  be  set  aside  and  a  new  trial 
granted. 
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McCONNELL  v.  HUGHES. 
(39  Wis.  537.) 

Supreme  Court  of  Wisconsin.    January  Term, 

1872. 

Appeal  from  circuit  court,  Green  Lake 
county. 

Ryan  &  Kimball,  for  appellant.  A.  B. 
Hamilton  and  Butler  &  Winkler,  for  re- 
spondent. 

LYON,  J.  The  bill  of  exceptions  does 
not  purport  to  contain  all  of  the  evi- 
dence. 

We  cannot,  therefore,  review  the  evi- 
dence, but  must  presume  that  It  sustains 
the  findings  of  fact  by  the  circuit  court. 
That  court  having  found  that  the  material 
allegations  of  the  complaint  were  proved, 
it  follows  that  if  the  complaint  states  a 
valid  cause  of  action,  the  plaintiff  was  en- 
titled to  judgment. 

We  think  that  the  complaint  does  state 
a  valid  cause  of  action.  It  avers  that  an 
executory  contract  for  the  sale  and  pur- 
chase of  wheat  was  made  by  the  parties, 
and  that,  in  pursuance  thereof,  the  plain- 
tiff delivered  to  the  defendants,  and  the 
defendants  accepted  and  received  the 
wheat.  It  must  be  true  that  by  such  de- 
livery and  acceptance  the  title  to  the 
wheat  became  vested  in  the  defendants, 
and  the  right  to  have  the  price  therefor, 
when  the  same  should  be  determined  as 
provided  in  the  contract,  in  like  manner 
became  vested  in  the  plaintiff. 

But  it  is  urged  on  behalf  of  the  defend- 
ants that  the  transaction  was  invalid  as 
a  sale,  because  the  contract  did  not  limit 
the  plaintiff  to  the  selection  of  any  partic- 
ular day,  or  of  a  day  within  a  specified 
time,  on  which  the  market  price  of  wheat 
in  Milwaukee  should  control  the  price  of 
the  wheat  in  question,  but  left  him  the 
option  to  select  any  day  in  the  future  for 
the  purpose  of  fixing  the  price. 

The  contract  furnishes  a  criterion  for  as- 
certaining   the    price    of    wheat;  leaving 


nothing  in  relation  thereto  for  further 
negotiation  between  the  parties.  This  is 
all  that  the  law  requires.  Story  on  Sales, 
§  220.  No  case  has  been  cited,  and  we  are 
unable  to  find  one,  which  holds  that  it  is 
essential  to  the  validity  of  a  sale  in  such 
cases  that  the  criterion  agreed  upon 
should,  by  the  terms  of  the  contract  of 
sale,  be  applied,  and  the  price  theieby  de- 
termined, on  any  specified  day  or  within 
a  .'specified  time.  .ludge  Story,  in  the  sec- 
tion of  his  treatise  above  cited,  evidently 
does  not  intend  to  lay  down  any  such 
rule.  It  may  be  that,  if  the  plaintiff  had 
delayed  unreasonably  to  make  such  selec- 
tion after  being  requested  to  make  the 
same,  he  might  be  compelled  to  do  so. 
But  we  do  not  decide  this  point. 

It  is  further  argued  that,  after  a  valid 
sale  and  before  payment  of  the  price,  there 
must  be  a  debt  owing  by  the  vendee  to  the 
vendor,  while  in  this  case,  until  the  price 
of  the  wheat  was  ascertained,  there  was 
no  indebtedness.  The  latter  part  of  this 
proposition  is  erroneous.  As  soon  as  the 
wheat  was  delivered,  thedufendants  owed 
the  plaintiff  therefor.  There  was  there- 
fore a  debt,  but  the  amount  thereof  was 
not  ascertained.  It  remained  unliqui- 
dated until  the  price  of  the  wheat  was  de- 
termined. 

The  objections  that  the  as.sessor  could 
not  list  the  claim  for  the  price  of  the 
wheat  for  taxation,  and  that  the  same 
could  not  be  reached  by  garnishee  process 
at  the  suit  of  a  creditor  of  the  plaintiff, 
while  such  price  remained  undetermined, 
present  no  practical  difficulties.  The 
assessor  would  fix  the  value  of  the  demand 
according  to  his  best  judgment  as  in 
other  cases  of  the  valuation  of  property 
and  credits;  aud  the  creditor  in  the  gar- 
nishee proceeding  would  probably  be  sub- 
rogated to  the  rights  of  the  plaintiff  in 
respect  to  determining  the  contract  price 
for  the  wheat. 

BY  THE  COURT.  The  judgment  of 
the  circuit  court  is  affirmed. 
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MoCRORY  V.  HAMILTON. 

(89  111.  App.  490.) 

Appellate  Court  of  Illinois.    Jan.  24,  189t. 

Action  by  James  Hamilton  against 
William  E.  McCrory.  From  a  judgment 
for  plaintiff,  defendant  appealed.  Re- 
versed. 

Fryer  &  Neal,  for  appellant,  F.  K.  Dunn 
and  .lames  W.  Craig,  for  appellee. 

WALL,  J.  This  was  an  action  of  debt 
on  a  replevin  bond.  The  replevin  suit 
was  brought  October  "IB,  1883,  by  F.  F. 
Randoli)h  against  Robert  Kanefor  a  quan- 
tity of  barrel  staves  and  heading  valued 
at  $400.  The  writ  was  executed  by  re- 
plevying the  property  and  delivering  it  to 
the  plaintiff. 

The  defendant  died  pending  the  suit  and 
his  administrator  was  made  a  party  in 
his  stead  and  at  the  September  term,  1887, 
the  suit  was  dismissed  for  want  of  prose- 
cution. The  property  not  having  been 
returned  the  present  action  was  brought, 
resulting  in  a  judgment  of  $589  75  in  favor 
of  the  plaintiff  therein,  from  which  an  ap- 
pealls  prosecuted  to  this  court  by  defend- 
ant McCrory,  who  was  the  surety  on  the 
bund.  The  first  point  made  in  behalf  of 
the  appellant  is,  that  upon  the  death  of 
Kane  the  replevin  suit  abated  and  could 
not  be  revived  against  his  administrator. 

By  Sec.  123,  Chap.  3,  R.  S.,  it  is  provided 
that  in  addition  to  the  actions  which  sur- 
vive at  common  law  the  action  of  replevin 
(and  others  named)  shall  survive.  But 
counsel  urges  that  means  merely  that  it 
shall  surviveonlyin  favorof  the  represent- 
atives of  the  plaintiff,  the  injured  party. 
In  Wehr  v.  Brooks,  21  111.  App.  115,  we 
held  that  the  provision  of  the  statute  is 
not  .so  limited  and  we  see  no  occasion  to 
depart  from  that  ruling. 

It  is  next  urged  that  the  judgment  in 
the  replevin  suit  is  not  sufficiently  formal 
and  that  it  is  not  in  terras  a  judgment 
that  the  property  be  returned  to  the  de- 
fendant, as  alleged  in  the  declaration,  but 
merely  that  the  defendant  have  a  writ  of 
retorno  habendo. 

The  objection  is,  as  we  think,  not  sub- 
stantial. While  the  judgment  is  some- 
what informal, yet  it  is  not  so  defective  as 
to  be  regarded  as  a  nullity.  In  effect  it 
is  an  adjudication  of  cost  against  the 
plaintiff  and  that  theproperty  be  returned 
to  the  defendant.  We  are  not  Inclined  to 
the  very  technical  view  suggested  by  ap- 
pellant and  must  overrule  Che  objection. 

Certain  objections  to  the  action  of  the 
court  in  admitting  and  excluding  evidence 
are  also  considered  not  well  taken,  and  as 
we  think  they  are  not  important  in  the 
view  we  take  of  the  merits  of  the  case, 
they  need  not  .be  discussed.  The  main 
question  presented  arises  upon  the  evi- 
dence and  the  conclusion  tobedrawnfrom 
the  standpoint  of  the  appellee.  The  proof 
shows  tliat  Kane  was  a  cooper  and  that 
Randolph  was  a  miller;  that  Randolph 
delivered  a  lot  of  the  staves  and  heading, 
of  which  the  property  replevied  was  a 
part,  to  Kane,  from  which  Kane  made 
and  was  to  make  flour  barrels  to  be  deliv- 
ered to  Randolph ;  that  the  material  was 
mostly  worked  up  in  this  way  when  Ran. 


dolpli  gave  notice  to  Kane  that  he  would 
need  no  more  barrels  and  demanded  the 
staves  and  heading  then  on  hand,  which 
demand  not  being  complied  with  the  re- 
plevin suit  was  brought.  The  evidence  is 
conflicting  as  to  the  terms  o!  the  arrange- 
ment, it  being  contended  on  the  part  of 
Randolph  that  the  staves  and  heading 
were  always  his  property  and  that  Kane 
was  to  be  paid  for  his  work  at  eighteen 
cents  per  barrel ;  while,  as  Kane  contends, 
the  staves  and  heading  were  sold  to  him 
and  became  his  absolute  property  at  cer- 
tain rates  named,  and  that  he  was  to  pay 
for  the  same  in  barrels  at  certain  prices 
named  for  barrels  of  ten  and  twelve  hoops 
respectively. 

It  was  evidently  made  a  question  before 
the  jury  upon  which  the  case  was  sup- 
posed to  hinge,  whether  the  material  was 
sold  to  Kane  or  whether  it  always  con- 
tinued the  property  of  Randolph.  If  the 
latter,  then  it  seems  to  be  conceded  that 
no  more  could  be  recovered  in  this  suit 
than  the  amount  of  whatever  was  due  to 
Kanefor  the  worK  done  by  him  when  the 
demand  was  made;  but  if  he  purchased 
the  property  it  is  assumed  that  the  value 
of  what  was  replevied  may  be  recovered 
without  regard  to  the  fact  that  it  was 
not  fully  paid  for. 

It  seems  quite  clear  that  though  the 
form  of  the  transaction  may  have  been  an 
agreement  to  sell  the  materials  to  Kane 
at  certain  rates  and  that  he  should  sell 
the  barrels  to  be  made  out  of  it  back  to 
Randolph  at  certain  prices,  yet  it  was  not 
in  any  proper  sense  a  sale  of  property  on 
either  side  as  that  term  is  usually  under- 
stood. 

It  was  rather  a  delivery  for  the  special 
purpose  of  making  up  into  barrels  which 
were  to  be  delivered  to  Randolph.  Had 
Kane  refused  to  do  this  or  had  he  sold  or 
disposed  of  the  property  in  any  other  way 
he  would,  have  broken  his  contract  with 
Randolph.  The  mere  fact  that  the  wit- 
ne.sses  may  use  the  terms  sell  or  sale  or 
that  the  parties  may  have  used  them,  will 
not  make  it  a  sale  when,  upon  a  consider- 
ation of  the  whole  matter,  it  appears  that 
there  was  no  sale. 

We  can  not  believe  that  it  was  intended 
by  the  parties  to  change  the  general  own- 
ership of  the  property,  and  while  Kane 
may  have  been  and  was  invested  with  a 
special  ownership  or  interest,  it  was  for 
the  purpose  and  upon  the  express  trust 
that  he  wonld  do  certain  work  upon  it 
and  return  it.  He  was  to  becharged  with 
it  at  certain  prices  and  was  to  be  credited 
with  certain  prices  upon  what  he  was  to 
return.  It  is  a  misuse  of  terms  to  call  this 
a  sale  on  either  side. 

Kane  had  a  lien  for  any  balance  due  him 
for  the  work  done,  and  if  Randolph  im- 
properly prevented  him  from  manufac- 
turing the  rest  of  the  material,  he  was 
also  entitled  to  fair  compensation  for  dam- 
ages thereby  sustained  and  his  lien  would 
include  that  item  also;  but  we  are  of  the 
opinion  that  this  is  the  full  extent  of  his 
demand,  in  any  event,  even  accepting  the 
testimony  offered  by  the  appellee  as  the 
true  version  of  the  matter.  The  judgment 
must  therefore  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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(4  N.  Y.  76.) 

Court  of  Appeals  of  New  York.    1850. 

Replevin  for  seventy-five  barrels  of  flour. 
The  plaintiffs  had  contracted  with  the 
defendanf,Christopher  Willis,  to  deliver  nt 
the  Ilopeton  Mills  a  (luantity  of  good 
merchantable  wheat  to  lie  manufactured 
into  flour  on  the  following  terms: 
For  every  four  bushels  and  fifteen  pounds 
of  wheat,  Christopher  Willis  was  to  de- 
liver one  hundred  and  ninety-six  pounds 
of  superfine  flour,  padded  in  barrels  to 
be  furnished  by  the  plaintiffs.  Said 
Willis  was  to  suaruntee  the  inspection  of 
the  flour,  and  if  scratched,  to  pay  all 
losses  sustained  thereby.  The  plaintiffs 
were  to  have  all  the  offals,  or  feed,  etc.; 
the  said  Willis  to  store  the  same  until 
sold.  The  plaintiffs  were  to  pay  sixteen 
cents  for  each  barrel  so  manufactured, 
and  if  they  made  one  shilling  net  profit  on 
every  barrel,  they  were  to  pay  said  Willis 
two  cents  per  barrel  extra. 

The  plaintiffs  delivered  thirty-two  thou- 
sand five  hundred  and  eighty-six  bushels 
and  four  ponnds  of  wheat  at  the  Hopeton 
Mills,  and  received  seven  thousand  six 
hundred  and  sixty-seven  barreJs  and  one 
hundi-ed  and  fifty-six  pounds  of  flour,  pur- 
suant to  the  agreement.  They  brought 
this  action  of  replevin  against  Christopher 
Willis  and  Charles  P.Willis,  to  recover  the 
surplus  of  seventy-five  barrels  still  due  un- 
der the  contract.  The  defendant  insisted 
that  the  title  to  the  wheat  passed  to  Wil- 
lis by  force  of  the  delivery  under  the  eon- 
tract,  and  that,  therefore,  the  plaintiffs 
could  not  recover  the  flour  manufactured 
from  the  same  wheat.  Judgment  was 
rendered  in  favorof  theplaintiffs  by  Pratt, 
J.,  and  affirmed  by  the  general  term. 
The  defendants  brought  this  appeal. 

J.  S.  Glover,  for  appellauts.  S.  H. 
Wells,  for  respondents. 

HDRLBUT,  J.  If  the  contract  was  one 
of  bailment,  and  it  by  a  proper  construc- 
tion of  it  the  defendants  were  entitled  to 
the  surplus  flour,  I  think  the  burden  would 
have  rested  on  them  of  showing  that  the 
article  in  question  was  such  surplus,  after 
the  plaintiffs  had  established  that  it  was 
the  produce  of  their  wheat ;  so  that  tak- 
ing the  most  favorable  view  for  the  de- 
fendants, there  was  no  error  in  point  of 
law  in  this  branch  of  the  decision  at  the 
circuit,  which  would  entitle  them  to  ex- 
cept, and  the  only  question  for  our  deci- 
sion is,  whether  thecontract  and  thedeliv- 
ery  under  it  amounted  to  a  sale  or  a  bail- 
ment of  the  wheat?    " 

The  defendants  refer  us  to  that  part  of 
thecontract  which  binds  them  to  deliver 
a  barrel  of  superfine  fiour  and  to  guar- 
antee its  inspection,  for  every  four  and 
one-fourth  bushels  of  wheat,  which  it  is 
alleged,  if  the  plaintiffs'  construction  is  to 
prevail,  is  not  only  an  unreasonable  and 
hard  contract  for  the  defendants,  but  is 
altogether  inconsistent  with  the  notion 
of  a  bailment;  for  it  is  asked,  if  it  were 
not    a    sale,  why    should   the  defendants 


guarantee  that  the  flour  should  bear  in- 
spectiuu,  or  why  should  they  agree  for  a 
certain  quantity  of  wheat  to  deliver  a 
barrel  of  flour?  It  may  be  remarked  in 
answer  to  this,  that  the  defendants  being 
experienced  millers  must  be  deemed  to 
have  contracted  with  a  knowledge  of  the 
quantity  of  wheat  required  to  yield  a 
tiarrel  of  flour;  and  as  the  plaintiffs  were 
obliged  by  thecontract  to  deliver  good 
merchantable  wheat,  it  seems  but  reason- 
able that  the  defendants  should  have  been 
required  so  to  manufacture  it,  as  that  the 
flour  would  bear  inspection;  that  these 
provisions  must  be  viewed  in  the  connec- 
tion in  which  they  stand,  and  receive  a 
construction  wliich  shall  make  them  har- 
monize with  the  whole  expression  of  the 
contract  between  the  parties;  and  that 
taking  the  whole  agreement  iuto  view, 
they  seem  to  have  been  inserted  at  the 
suggestion  of  the  plaintiffs,  for  the  pur- 
pose, in  part,  at  least,  of  causing  a  skill- 
ful and  prudent  manufacture  of  the  wheat 
into  flour;  and  even  if  they  were  em- 
ployed to  define  the  quantity  of  flour  to 
be  returned,  they  would  not  overbear  the 
other  provisions  of  the  agreement,  which 
import  very  clearly  an  understanding 
between  the  parties  that  the  identical 
wheat  which  was  delivered  by  theplain- 
tiffs should  be  manufactured  into  flour  tor 
their  benefit;  that  they  were  to  pay  for 
the  work  a  stipulated  price  in  money, 
and  to  receive  the  manufactured  article, 
together  with  the  offals  or  feed,  which 
should  come  from  the  wheat.  The  lan- 
guage of  the  agreement  will  hardly  hear  a 
different  construction.  The  plaintiffs  by 
its  terms  were  to  deliver  wheat  to  be 
manufactured  into  flour,  which  Willis 
agreed  to  do — i.  e.,  he  agreed  to  manu- 
facture the  wheat  so  to  be  delivered  into 
flour.  But  this  jjrovision  would  be  en- 
tirely out  of  place  in  an  exchange  of  wheat 
for  flour.  The  plaintiffs  were  to  furnish 
the  barrels  in  which  it  was  to  be  packed  ; 
thus  providing  every  material  for  thecom- 
pletion  of  the  work,  and  leaving  nothing 
for  Willis  to  do  but  to  perform  the  proper 
labor  of  a  manufacturer.  The  plaintiffs 
were  moreover  to  have  all  the  offals  or 
feed,  etc.;  not  such  a  quantity  of  offals  as 
would  proceed  from  like  quantity  of  other 
wheat,  but  the  offals  or  feed — i.  e.,  such  as 
should  come  of  grinding  the  very  wheat 
delivered  to  the  miller,  who  was  also  to 
store  the  feed  until  the  plaintiffs  could  sell 
it.  And  in  case  Willis  performed  on  his 
part,  i.  e.,  in  case  he  manufactured  the 
wheat  so  delivered  into  flour,  with  the  re- 
quisite skill  and  prudence,  the  plaintiffs 
were  to  pay  him  at  the  rate  of  sixteen 
cents,  or  in  a  certain  contingency  eight- 
een cents  per  barrel,  as  a  compensation 
for  the  labor  of  manufacture.  Proper 
effect  cannot  be  given  to  these  provisions 
of  the  agi-eement,  without  treating  it  as 
a  contract  by  the  defendants  to  manufac- 
ture the  plaintiffs'  wheat  into  flour,  to  de- 
liver to  them  the  specific  proceeds,  at  least 
to  the  extent  mentioned  in  the  contract, 
and  to  receive  in  satisfaction  for  the  work 
the  stipulated  price  per  barrel.  Contracts 
of  this  sort,  which  have  received  a  differ- 
ent construction,  will  be  found   to   have 
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differed  very  materially  from  the  present 
in  their  terms,  as  will  be  seen  by  a  brief 
reference  to  the  leading  cases. 

In  Buffiim  V.  Merry  (3  Mason,  478),  the 
plaintiff  owned  two  thousand  nine  hun- 
dred pounds  of  cotton  yarn,  and  agreed 
to  let  one  Hutchinson  tal^e  It  at  the  price 
of  sixty-five  cents  per  pound,  and  he  was 
to  pay  the  plaintiff  the  amount  in  plaids, 
at  fifteen  cents  per  yard.  H.  was  to  use 
the  plaintiff's  yarn  in  making  the  warp  of 
tlie  plaids,  and  to  use  for  filling  other 
yarn  of  as  good  a  quality.  Under  this 
contract  the  yarn  was  delivered  to  H., 
who  failed  without  having  manufactured 
it  into  plaids,  and  assigned  it  with  other 
property  for  the  benefit  of  his  creditors. 
The  question  was  whether  the  property 
in  the  yarn  passed  to  H.  by  the  delivery; 
and  Story,  J.,  said  that  it  did;  holding 
that  it  was  not  a  contract  whereby  the 
specific  yarn  was  to  be  manufactured  into 
cloth,  wholly  for  the  plaintiff's  account 
and  at  his  expense,  and  nothing  but  his 
yarn  was  to  be  used  tor  the  purpose. 
That  in  such  a  case  the  property  might 
not  have  changed  ;  but  here  the  clotb  was 
to  be  made  of  other  yarn  as  well  as  the 
plaintiff's.  The  wliole  cloth  when  made 
was  not  to  be  delivered  to  him,  but  so 
much  only  as  at  fifteen  cents  per  yard 
would  pay  [or  the  plaintiff's  yarn  at  sixty- 
rive  cents  per  pound.  That  this  was  a 
sale  of  the  yarn  at  a  specified  price,  to  be 
paid  for  in  plaids  at  a  specified  price.  (See, 
also.  Story  on  Bailments,  §  283;  Jones  on 
Bailments,  p.  lOi'). 

In  Ewing  v.  French  (1  Blacl<t.  [Ind.] 
353),  the  plaintiff  delivered  a  quantity  of 
wheat  to  the  defendants,  at  their  mill,  to 
be  exchanged  for  flour.  The  wheat  was 
thrown  by  the  defendants  into  their  com- 
mon stock,  and  the  mill  was  subsequently 
destroyed  by  fire.  The  court  held  this  to 
be  ft  contract  of  exchange,  or  a  sale  of  the 
wheat  to  be  paid  for  in  flour ;  that  from 
the  moment  the  defendants  received  the 
wheat  they  became  liable  for  the  flour; 
that  the  wheat  itself  was  not  to  be  re- 
turned, nor  the  ilentical  flour  manufac- 
tured from  it.  And  this  was  very  well, 
for  the  contract  was,  by  its  express  terms, 
one  of  e.^tchange. 

In  Smith  V.  Clark  (21  Wend.  83),  one 
Hubbard  owned  a  flouring-mill,  and  the 
plaintiffs  agreed  with  him  to  deliver 
wheat  at  his  mill,  and  he  agreed  that  for 
four  bushelsand  fifty-five  pounds  of  wheat 
which  should  he  received,  he  would  de- 
liver the  plaintiffs  one  barrel  of  superfine 
flour,  warranted  to  bear  inspection.  Here 
was  nothing  which  imported  a  delivery 
of   wheat  for  the  purpose  of  being  manu- 


factured, nor  any  agreement  to  make  it 
into  flour  and  to  receive  a  compensation 
for  so  doing,  at  a  certain  price  per  barrel; 
and  it  is  obvious  that  Hubbard  might 
have  delivered  any  flour  of  the  quality 
stipulated  for,  in  satisfaction  of  the  con- 
tract. Hence  it  was  held  that  the  deliv- 
ery of  the  wheat  under  this  agreement 
amounted  to  an  exchange  of  the  wheat 
for  flour,  and  that  Hubbard  on  receiving 
the  wheat  became  indebted  to  the  plain- 
tiffs. 

In  Norton  v.  Woodruff  (2  Comst.  153), 
the  defendant  agreed  to  "take"  wheat 
and  to  "give"  them  one  barrel  of  super- 
fine flour  for  evei-y  four  bushels  and  thirty- 
six  pounds  of  wheat;  but  here  also  there 
was  the  absence  of  a  delivery  for  the  pur- 
pose of  being  manufactured,  no  compensa- 
tion was  agreed  to  be  given  to  the  miller 
for  his  work,  there  was  nothing  about 
offals,  and  nothing  about  the  wheat-own- 
er's furnishing  barrels  in  which  to  pack 
the  flour.  On  the  contrary,  the  miller  in 
this  case  was  to  furnish  the  barrels.  This 
court  gave  proper  effect  to  the  language 
of  this  contract  by  holding,  that  the  mill- 
er, by  agreeing  to  take  wheat  and  give 
flour  in  return,  had  bargained  for  an  ex- 
change of  wheat  for  flour;  that  any  fiour 
of  the  quality  described  in  the  contract 
would  have  answered  its  requirements, 
and  that  the  property  of  the  wheat  passed 
upon  its  delivery. 

But  in  the  case  under  review,  Willis  con- 
tracted to  manufacture  the  wheat  deliv- 
ered, and  to  receive  compensation  tor  his 
labor.  The  flour,  by  which  was  intended 
the  produce  of  the  manufacture,  was  to 
be  delivered  to  the  plaintiffs  in  their  own 
barrels,  and  the  offals  were  to  be  kept  in 
store  as  their  property.  These  features 
give  a  character  to  this  contract  so  ma- 
terially different  from  that  which  is  borne 
by  the  agreements  which  ha  ve  received  a 
judicial  construction  in  the  cases  referred 
tt),  that  with  the  fullest  concurrence  in 
the  justice  of  those  decisions,  it  may  be 
held  that  the  defendants  were  bailees  and 
not  jjurchasers  of  the  phiintiffs'  wheat, 
and  bound  to  restoreiis  proceeds  to  them. 
I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  supreme  court  ought  to  be 
affirmed. 

JEWETT,  .1.,  also  delivered  an  opinion 
in  favor  of  affirming  the  judgment. 

RflGGLES,  GARDINER,  PRATT,  and 
TAYLOR,  JJ.,  concurred. 

KUONSON,  C.  J.,  and  HARRIS,  J,  dis- 
sented. 
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MARTINDALE  v.  SMITH. 

(1  Q.  B.  389.) 

B.  R.  Easter  Terra,  IV.  Vict.     April  15, 1841. 

Trover  for  goods  and  chattels,  to  wit, 
six  stacks  of  oats,  etc.,  of  wliich  plaintiff 
was  lawfully  possessed  as  of  his  own 
property.  Pleas:  1.  Notguilty.  2.  That 
plaintiff  was  not  possessed  of  the  goods 
and  chattels  as  of  his  own  property,  in 
manner  and  form  etc.     Issues  thereon. 

On  the  trial,  before  Alderson  B.,  at  the 
Cumberland  spring  assizes,  1839,  ,it  ap- 
peared that  defendant,  being  owner  of  six 
stacks  of  oats  then  standing  on  his 
gronnd,  sold  them  to  the  plaintiff,  under 
the  following  written  contract. 

"April  23d,  1838.  Sold  to  Mr.  John 
Martindale  of  Catterlen  six  oat  stacks,  for 
£85.  John  Smith  gives  John  Martindale 
liberty  to  let  the  stacks  stand,  if  he  thinks 
fit,  until  the  middle  of  August  next;  and 
John  Martindale  to  pay  John  Smith  for 
the  stacks  in  twelve  weeks  from  the  date 
hereof. "    Signed  by  the  parties. 

In  the  beginning  of  July,  the  defendant 
told  the  plaintiff  that,  if  he,  plaintiff,  did 
not  pay  on  thelfith  of  that  month,  de- 
fendant would  consider  the  contract  at 
an  end.  The  plaintiff  did  not  pay  on  that 
day, bat  afterwards  requested  time,  which 
the  defendant  refused  to  give,  adding  that 
plaintiff,  as  he  had  failed  in  payment  at 
the  time  appointed  by  the  contract, 
sliould  not  have  the  stacks.  Two  or 
three  days  afterwards,  the  plaintiff  ten- 
dered the  money  ;  which  the  defendant  re- 
fused to  accept.  On  the  14th  of  August, 
the  plaintiff  served  defendant  with  a  writ- 
ten notice,  in  which  he  repeated  the  ten- 
der, and  stated  that  he  should  attend  to 
remove  the  stacks  on  the  next  day  at  ten 
in  the  morning,  and  demanded  that  he 
should  be  then  admitted  to  the  field  in 
which  the  stacks  were,  requiring  the  de- 
fendant not  to  sell  them.  An  actual  ten- 
der was  then  again  made,  and  refused: 
and  defendant  afterwards  sold  the  stacks. 
The  defendant's  counsel  contended  that 
plaintiff,  having  made  default  in  payment 
at  the  appointed  day,  was  not  entitled  to 
the  possession.  Tlie  learned  judge  direct- 
ed a  verdict  for  the  plaintiff,  giving  leave 
to  move  to  enter  a  verdict  for  the  defend- 
ant on  the  second  issue.  In  Easter  term, 
1839,  Dundas  obtained  a   rule  accordingly. 

Alexander  and  Knowles  shewed  cause. 
Cresswell,  Dundas,  and  Ramshay,  contra. 

Lord  UENMAN,  C.  J.  now  delivered  the 
judgment  of  the  court.  After  stating  the 
facts,  his   lordship   proceeded   as  follows: 

Having  taken  time  to  consider  of  our 
judgment,  owing  to  the  doubts  excited  by 
a  most  ingenious  argument,  whether  the 
vendor  had  not  a  right  to  treat  the  sale 
as  at  an  end  and  reinvest  the  property  in 


himself  by  reason  of  thevendee's  failure  to 
pay  the  price  at  the  appointed  time,  we 
are  clearly  of  opinion  that  he  had  no  such 
right,  and  that  the  action  is  well  brought 
against  liim.  For  the  sale  of  a  ■specific 
chattel  ou  credit,  though  that  credit  may 
be  limited  to  a  definite  period,  transfers 
the  property  in  the  goods  to  the  vendee, 
giving  the  vendor  a  right  of  action  for 
the  price,  and  a  lieu  upon  the  goods,  if 
they  remain  in  his  possessicm,  till  that 
price  be  paid.  But  that  default  of  [pay- 
ment does  not  rescind  the  contract.  Such 
is  the  doctrine  cited  by  Holroyd  J.  from 
Com.  Dig.  Agreement.  (B.  3.),  in  Tarling 
V.  Baxter!;  and  it  will  be  found  consist- 
ent with  all  the  numerous  cases  referred 
to  in  the  course  of  the  argument.  In  a 
sale  of  chattels,  time  is  not  of  the  essence 
of  the  contract,  unless  it  is  made  so  by 
express  agreement,  than  which  nothing 
can  be  more  easy,  by  introducing  condi- 
tional words  into  the  bargain.  The  late 
case  of  Stead  v.  Dawber^  does  not  apply, 
depending  (as  Parke  B.  truly  observed  in 
Marshall  v.  Lynn,)»not  on  the  materiality 
of  the  alteration  in  the  contract,  but  on 
the  fact  of  the  alteration  only. 

Pothier,  in  his  Traite  du  contrat  de 
vente,  part.  V.  ch.  2,  s.  6,*  cites  the  Civil 
Code  for  the  proposition,  that  a  purchas- 
er's delay  in  paying  the  price  does  not 
give  the  vendor  a  right  to  require  a  disso- 
lution of  the  contract ;  he  can  only  exact 
by  legal  procedure  the  payment  of  the 
price  due  to  him.  "Non  ex  eo,  quod 
emptor  non  satis  conventioni  fecit,  con- 
tractus irritus  constitnitur."6  He  adds, 
however,  that,  from  the  dffBcnlty  of  en- 
forcing payment  from  debtors,  the  French 
law  had  departed  from  the  rigour  of  these 
jirinciples,  permitting  a  suit  for  the  disso- 
lution of  the  contract  for  default  of  pay- 
ment. The  judge  then  appointed  a  more 
distant  day;  which  passed,  and  no  pay- 
ment made,  the  vendor  was  permitted  to 
resume  possession  of  the  thing  sold.  But, 
even  after  sentence  of  dissolution,  the 
purchaser  may  prevent  that  effect,  and 
keep  what  he  has  bought,  by  appealing, 
and  offering,  on  that  appeal,  the  price 
which  he  owes,  with  interest  and  expenses. 

The  Vendor's  right,  therefore,  to  detain 
the  thing  sold  against  the  purchaser  must 
be  considered  as  a  right  of  lien  till  the 
price  is  paid,  not  a  right  to  rescind  the 
bargain.  And  here  the  lien  was  gone  by 
tender  of  the  price.  My  brother  Alderson 
directed  the  jury  according  to  these  prin- 
ciples: and  the  rule  for  setting  aside  the 
verdict  must  be  discharged. 

Kule  discharged. 


'  6  B.  &  0.  360,  362. 

no  A.  &  E.  57. 

=  6  M.  &  W.  117. 

*Art.  475.     (Oeiivres,  tome  1  p.  640,  2d  Ed.) 

"  Cod.  lib.  iv.  tit.  44,  §  14. 
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MARVIN  SAFE  CO.  v.  NORTON. 

(7  Atl.  Rep.  418,  48  N.  J.  Law,  410.) 

Supreme  Court  of  New  Jersey.    Nov.  29,  1886. 

On  certiorari  to   Mercer  common  pleas. 

On  May  1,  1884, one  Samuel  N. Schwartz, 
of  Higlitstown,  Mercer  county,  New  Jer- 
sey, went  to  Philadelphia,  Pennsylvania, 
and  there,  in  the  office  oJ  the  prosecutors, 
executed  thefollowing  instrument :  "May 
1,  lS8i.  Marvin  Safe  Company:  Please 
send,  as  per  mark  given  below,  one  sec- 
ond-hand safe,  for  which  the  undersigned 
agrees  to  pay  the  sum  of  eighty-four  dol- 
lars, ($84,)  seven  dollars  cadh,  and  balance 
seven  dollars  per  month.  Terms  cash, 
delivered  on  board  at  Philadelphia  or  New 
York,  unless  otherwise  stated  in  writing. 
It  is  agreed  that  Marvin  Safe  Company 
shall  not  relinquish  its  title  to  said  safe, 
hut  shall  remain  the  sole  owners  thereof 
until  above  sum  is  fully  jjaid  in  money. 
In  event  of  failure  to  pay  any  of  said  in- 
stallments or  notes,  when  same  shall  be- 
come due,  then  all  of  said  installments 
or  notes  remaiuing  unpaid  shall  imme- 
diately become  due.  The  Marvin  Safe 
Company  may,  at  their  option,  remove 
said  safe  without  legal  process.  It  is  ex- 
pressly understood  that  there  are  no  con- 
ditions whatever  not  stated  in  this  mem- 
orandum, and  the  undersigned  agrees  to 
accept  and  pay  for  safe  in  accordance 
therewith.  Samuel  N.  Schwartz.  Mark: 
Samuel  N.  Schwartz,  Hlghtstown,  New 
Jersey.  Route,  New  Jersey.  Not  ac- 
countable for  damages  after  shipment." 
Schwartz  paid  the  drst  installment  of 
seven  dollars,  May  1,  1884,  and  the  safe 
was  shipped  to  him  the  same  day.  He 
afterwards  paid  two  installments  of 
seven  dollars  each,  by  remittance  to  Phil- 
adelphia by  check.  Nothing  more  was 
paid.  On  July  30,  1884,  Schwartz  sold  and 
delivered  the  safe  to  Norton  for  f55. 
Norton  paid  him  the  purchase  money. 
He  bought  and  paid  for  the  safe  without 
notii-e  of  Schwartz's  agreement  with  the 
prosecutors.  Norton  took  possession  of 
the  safe,  and  removed  it  to  his  office. 
Schwartz  is  insolvent  and  has  absconded. 
The  prosecutor  brought  trover  against 
Norton,  and  in  the  court  below  the  de- 
fendant recovered  judgment  on  the  ground 
that,  the  defendant  having  bought  and 
paid  for  the  safe  bona  fide,  the  title  to 
the  safe,  by  the  law  of  Pennsylvania,  was 
transferred  to  him. 

Before  Justices  DEPUE,  DIXON,  and 
REED. 

A.  8.  Appelget,  for  plaintiff  in  certiorari. 
S.  M.  Schanck,  contra. 

DEPUE,  J.  The  contract  expressed  in 
the  written  order  of  May  1,  1884,  signed 
by  Schwartz,  is  for  the  sale  of  the  prop- 
erty to  him  conditionally;  the  vendor  re- 
serving the  title,  notwithstanding  deliv- 
ery, until  the  contract  price  should  be 
paid.  The  courts  of  Pennsylvania  make 
a  distinction  between  the  bailment  of  a 
chattel,  with  power  in  the  bailee  to  be- 
come the  owner  on  payment  of  the  price 
agreed  upon,  and  the  sale  of  a  chattel, 
with  a  stipulation  that  the  title  shall  not 


pass  to  the  purchaser  until  the  contract 
price  shall  be  paid.  On  this  distinction 
the  courts  of  that  state  hold  that  a  bail- 
ment of  chattels,  with  an  option  in  the 
bailee  to  become  the  owner  on  payment 
of  the  price  agreed  upon,  is  valid,  and 
that  the  right  of  the  bailor  to  resume 
possession  on  non-payment  of  the  con- 
tract price  is  secure  against  creditors  of 
the  bailee  and  bona  fide  purchasers  from 
him;  but  that,  upon  the  deli  V(!ry  of  per- 
sonal property  to  a  purchaser  under  a 
contract  of  sale,  the  reservation  of  title 
in  the  vendor  until  the  contract  price  is 
paid  is  void  as  against  creditors  of  the 
purchaser,  or  a  bona  fide  purchaser  from 
him.  Clow  V.  Woods,  5  Serg.  &  R.  275; 
Eolow  v.  Klein,  79  Pa.  St.  488;  Haak  v. 
Linderraan,  64  Pa.  St.  499;  Stadtfeld  v. 
Huntsman,  92  Pa.  St.  53;  Brunswick,  etc., 
Co.  V.  Hoover, 9.J  Pa.  St.  508;  1  Benj.  Sales, 
(Corbin's  Ed.)  §  446;  21Amer.  Law  Reg. 
(N.  S.)  224,  note  to  Lewis  v.  McCabe.  In 
the  most  recent  case  in  the  supreme  court 
of  Pennsylvania, Mr.  Justice  Sterrett  said  : 
"A  present  sale  and  delivery  of  personal 
property  to  the  vendee,  coupled  with  an 
agreement  that  the  title  shall  not  vest  in 
the  latter  unless  he  pays  the  price  agreed 
upon  at  the  time  appointed  therefor,  and 
tnat,  in  default  of  such  payment,  the  ven- 
dor may  recover  possession  of  the  prop- 
erty, is  quite  different  in  its  effect  from 
a  bailment  for  use,  or,  as  it  is  sometimes 
called,  a  lease  of  the  property,  coupled 
with  an  agreenqent  whereby  the  lessee 
may  subsequently  become  owner  of  the 
property  upon  payment  of  a  price  agreed 
upon.  As  between  the  parties  to  such 
contracts,  both  are  valid  and  binding; 
but,  as  to  creditors,  the  latter  is  good, 
while  the  former  is  invalid."  Forrest  v. 
Nelson,  19  Reporter,  38,  108  Pa.  St.  481. 
The  cases  cited  show  that  the  Pennsyl- 
vania courts  hold  the  same  doctrine  with 
respect  to  bona  fide  purchasers  as  to 
creditors. 

In  this  state,  and  in  nearly  all  of  our 
sister  states,  conditional  sales — that  is, 
sales  of  personal  property  on  credit,  with 
delivery  of  possession  to  the  purchaser, 
and  a  stipulation  that  the  title  shall  re- 
main in  the  vendor  until  thecontract  price 
is  paid — have  been  held  valid,  not  only 
against  the  immediate  purchaser,  but  also 
against  his  creditors  and  bona  fide  pur- 
chasers from  him,  unless  the  vendor  has 
conferred  upon  his  vendee  indicia  of  title 
beyond  mere  possession,  or  has  forfeited 
his  right  in  the  property  by  conduct  which 
the  law  regards  as  fraudulent.  The  cases 
are  cited  in  Cole  v.  Berry,  42  N.  j.  Law, 
308;  Midland  R.  Co.  v  Hitchcock,  37  N.  J. 
Eq.5.=)0,  rj:)9;  1  Benj.  Sales,  (Corbin's  Ed.)  §§ 
437-460;  1  Smith,  L.  0.  (8th  Ed)  33-90;  21 
Amer.  Law  Reg.  (N.  S.)  224, note  to  Lewis 
V.  McCabe;  1.5  Amer.  Law  Rev.  380, 
"Conversion  by  Purchase."  The  doctrine 
of  the  courts  of  Pennsylvania  is  founded 
upon  the  doctrine  of  Twyne's  Case,  3  Coke, 
80,  and  Edwards  v.  Karbeo,  2  Term  R. 
587,  that  the  possession  of  chattels  under 
a  contract  of  sale  without  title  is  an  in- 
delible badge  of  fraud,— a  doctrine  repu- 
diated quite  generally  by  the  courts  of 
this  country,  and  especially  in  this  state. 
Runyou    v.   Groshon,    12    N.    J.    Eq.    86: 
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Broadway  Bank  v.  McElrath,  13  N.  J.  Eq. 
•24;  Miller  v.  Paiicoast,  2.)  N.  J.  Law,  2.jU. 
The  doctrine  of  tliu  Pennsylvania  coiirtH 
is  flisapproved  by  the  American  editors  of 
Smith's  Leading  Oawes  in  the  note  to 
Twyne's  Case,  1  Smith,  Lead.  Cas.  (Stii 
Ed.)y3,  34;  and  by  Mr.  Landreth  in  bin 
note  to  Lewis  v.  MeCabe,  L'l  Ainer.  Law 
Keg.  (N.  S.)  224;  bnt,  nevertheless,  the 
supreme  court  of  cliat  state,  in  tlie  latest 
case  on  the  subject, — Forrest  v.  Nelson,  de- 
cided February  16,  \SS^, — has  adhered  to 
the  doctrine.  It  must  therefore  be  re- 
garded as  the  la  w  of  Pennsylvania  that, 
upon  a  sale  of  personal  jjroperty  with  de- 
livery of  posse.>si()n  to  the  purchaser,  an 
agreement  that  title  should  not  pass  until 
tlie  contract  price  should  be  paid  is  valid 
HB  between  tlie  original  parties,  but  that 
creditors  of  the  purcliaser,  or  a  purchaser 
from  him  bona  fide  by  a  levy  under  exe- 
cution or  a  bona  fide  purchase,  will  ac- 
quire a  better  title  than  the  original  pur- 
chaser had,— a  title  suiJerior  to  that  re- 
served by  his  vendor.  So  far  as  the  law 
of  Pennsylvania  is  applicable  to  thetrans- 
actioo,  it  must  determine  the  rights  of 
these  parties. 

The  contract  of  sale  between  the  Marvin 
Safe  Company  and  Schwartz  was  made 
at  the  company's  office  in  Philadeli)lii;i. 
The  contract  ccjutemplated  perfornianrc 
by  the  delivery  of  the  safe  in  Philadelphia 
to  the  carrier  for  tiansportation  to 
Hightstown.  When  the  terms  of  sale  are 
agreed  upon,  and  the  vendor  has  done 
everything  that  he  has  to  do  with  the 
goods,  the  contract  of  sale  becomes  abso- 
lute. Leonard  v.  Davis,  1  Black,  476;  1 
Benj.  Sales,  §  IjOS.  Delivery  of  the  safe  to 
the  carrier  in  pur-suance  of  the  contract 
was  delivery  to  Schwartz,  and  was  the 
execution  of  the  contract  of  sale.  His 
title,  such  as  it  was,  under  the  terms  of 
the  contract,  was  thereupon  complete. 

The  validity,  construction,  and  legal 
effect  of  a  contract  may  depend,  either 
upon  the  law  of  theplace  where  it  is  made, 
or  of  the  place  where  it  is  to  be  per- 
formed, or,  if  it  relate  to  movable  prop- 
erty, upon  thp  la  wot  the  situs  of  tlie  prop- 
erty, according  to  circumstances;  but, 
when  the  place  where  the  contract  is 
made  is  also  the  place  of  performance  and 
of  the  situs  of  the  property,  the  law  of 
that  place  enters  into  and  becomes  iiart 
of  the  contract,  and  determines  the  rights 
of  the  parties  to  it.  Frazier  v.  Fredericks, 
24  N.  .J.  Law,  1(12;  Dacosta  v.  Davis,  Id. 
319;  Bulkley  V.  Hanold,19How..390;  Scud- 
der  V.  Union  Nat.  Bank,  91  TT.  S.  406; 
Pritchard  v.  Norton,  106  V.  S.  124,  1  Sup. 
<'t.  Rep.  102;  Morgan  v.  New  Orleans,  M. 
&  T.  R.  Co.,  2  Wood,  244;  Simpson  v. 
Fogo,  9  .Jur.  (N.  S.)  403;  Whart.  Confl. 
Laws,  §§  34],  345,  401,  403,  41«;  Parr  v. 
Brady,  37  N.  .1.  Law,  201.  The  contract 
between  Schwartz  and  the  company  hav- 
ing been  made  and  also  executed  iu  Penn- 
sylvania liy  the  delivery  of  the  safe  to 
him,  as  between  him  and  the  company 
Schwartz's  title  will  be  determined  bv  the 
law  of  Pennsylvania.  Dy  the  law  of' that 
state  the  condition  expressed  In  the  con- 
tract of  sale,  that  thesafecompanvshould 
not  relinquish  title  until  the  contract 
price   was   paid,   and   that   on  the  failure 


to  pay  any  of  the  installments  of  the  price 
the  company  might  resume  possession  of 
the  property,  was  valid,  as  between 
Schwartz  and  the  company.  By  his  con- 
tract, Schwartz  obtained  possession  of 
the  safe,  and  a  right  to  acquire  title  on 
payment  of  the  contract  price;  but  until 
that  condition  was  performed  the  title 
was  in  the  company.  In  this  situation 
of  affairs,  the  safe  was  brought  into  this 
state,  and  the  property  became  subject  to 
i  our  laws. 

!  The  contract  of  Norton,  the  defendant, 
with  Schwartz  for  the  purchase  of  the 
safe,  was  made  at  Hightstown,  in  this 
state.  The  property  was  then  in  this 
state,  and  the  contract  of  pure!  ase  was 
executed  by  delivery  of  possession  iu  this 
state.  The  contract  of  purchase,  the 
domicile  of  the  parties  to  it,  and  the  situs 
of  the  subject-matter  of  purchase  were  all 
within  this  state.  In  every  respect  the 
transaction  between  Norton  and  Schwartz 
was  a  New  Jersey  transaction.  Iinder 
the.se  circumstances,  by  principles  of  law 
which  are  inaisputable,  the  construction 
and  legal  effect  o(  the  contract  of  pur- 
cliase,  and  the  rights  of  the  purchaser  un- 
der it,  are  determined  by  the  law  of  this 
state.  By  the  law  of  this  state,  Norton, 
iiy  his  purchase,  acquired  only  the  title  of 
his  vendor,— only  such  title  as  the  vendor 
had  when  the  i)roperty  was  brought  into 
this  state  and  became  subject  toour  laws. 

It  is  insisted  that  inasmuch  as  Norton's 
purchase,  if  made  in  Pennsylvania,  would 
have  given  him  a  title  superior  to  that  of 
the  safe  company,  that,  therefore,  his 
purchase  here  should  have  that  effect,  on 
the  theory  that  the  law  of  Pennsylvania, 
which  subjected  the  title  of  the  safe  com- 
pany to  the  rights  of  a  bona  fide  pur- 
chaser from  Schwartz,  was  part  of  the 
contract  between  the  company  and 
Schwartz.  There  is  no  provision  in  the 
contract  between  the  safe  comjiany  and 
Schwartz  that  he  should  have  power, 
under  any  circumstances,  to  sell  and  make 
title  to  a  purchaser.  Schwartz's  disposi- 
tion of  the  property  was  not  in  conform- 
ity with  his  contract,  but  in  violation  of 
it.  His  contract,  as  construed  by  tlie 
laws  of  Pennsylvania,  gave  him  no  title 
which  he  could  lawfully  convey.  To 
maintain  title  against  the  safe  comiiany, 
Norton  must  build  up  in  himself  a  l:etter 
title  than  Schwartz  had.  He  can  accom- 
plish that  result  only  by  virtue  of  the  law 
of  the  jurisdiction  in  which  heacquired  his 
rights. 

Thedoctrineof  the  Pennsylvania  courts, 
that  a  reservation  of  title  in  the  vendor 
upon  a  conditifinal  sale  is  void  as  against 
creditors  and  bona  fide  purchasers,  is  not 
a  rule  affixing  a  certain  construction  and 
legal  effect  to  a  contract  made  in  that 
state.  The  legal  effect  of  such  a  contract 
is  conceded  to  be  to  leave  property  in  the 
vendor.  The  law  acts  upon  the  fact  of 
possession  by  the  purchaser  under  such 
an  arrangement,  and  makes  it  an  indel- 
ible badge  of  fraud,  and  a  forfeiture  ot  the 
vendor's  reserved  title  as  in  favor  of  cred- 
itors and  bona  fide  purchasers.  The  doc- 
trine is  founded  upon  consideration  ot 
public  policy  adopted  in  that  state,  and 
applies  to  the  fact  of  possession   and   acts 


MARVIN  SAFE  CO.  v.  KORTON. 


543 


of  ownership  under  such  a  contract,  with- 
out regard  to  the  place  where  the  con  tract 
was  made,  or  its  lej^al  eHect  considered  as 
a  contract. 

In  MacCabe  v,  Blymyre.  9  Phila.  615,  the 
controversy  was  with  respect  to  the 
rights  of  a  mortgagee  under  a  chattel 
mortgage.  The  mortgage  had  l)een  made 
and  recorded  in  Maryland,  where  the 
chattel  was  when  the  mortgage  was 
given,  and  by  the  law  of  Maryland  was 
valid,  though  the  mortgagor  retained 
possession.  The  chattel  was  afterwards 
brought  into  Pennsylvania,  and  the 
Pennsylvania  court  held  that  the  mort- 
gage, though  valid  in  the  state  where  it 
was  made,  would  not  be  enforced  by  the 
courts  of  Pennsylvania  as  against  a  cred- 
itor or  purchaser  who  had  acquired 
rights  in  the  property  after  it  had  been 
brought  to  that  state;  that  the  mort- 
gagee, by  allowing  the  mortgaijor  to  re- 
tain possession  of  the  property,  anrl  bring 
it  into  Pennsylvania,  and  exercise  noto- 
rious acts  of  ownership,  lost  his  right,  un- 
der the  mortgage,  as  against  an  interven- 
ing Pennsylvania  creditor  or  purchaser, 
on  the  ground  that  the  contract  was  in 
contravention  of  the  law  and  policy  of 
that  state.  Under  substantially  the  same 
state  of  facts  this  court  sustained  the 
title  of  a  mortgagee  under  a  mortgage 
made  in  another  state,  as  against  a  bona 
fide  purchaser  who  had  bought  the  prop- 
erty of  the  mortgagor  in  this  state, for  the 
reason  that  the  possession  of  the  chattel 
by  the  mortgagor  was  not  in  coutraven- 
tion  of  the  public  policy  of  this  state. 
Parr  v.  Brady,  37  N.  J.  Law,  201. 

The  public  policy  which  has  given  rise 
to  the  doctrine  of  the  Pennsylania  courts 
is  local,  and  the  law  which  gives  effect  to 
it  is  also  local,  and  has  no  extraterritorial 
effect.  In  the  case  in  hand,  the  safe  was 
removed  to  this  state  by  Schwartz  as 
soon  as  he  became  the  purchaser.  His 
possession,  under  the  contract,  has  been 
exclusively  in  this  state.  That  possession 
violated  no  public  policy,— not  the  public 
policy  of  Pennsylvania,  for  the  possession 
was  not  in  that  state;  nor  the  public  pol- 
icy of  this  state,  for  in   this  state  posses- 


sion under  a  conditional  sale  is  regarded 
as  lawful,  and  does  not  invalidate  the 
vendor's  title  unless  impeached  for  actual 
fraud.  If  the  right  of  a  purchaser,  under 
a  purchase  in  this  state,  to  avoid  the  re- 
served title  in  the  original  vendor  on  such 
grounds  be  conceded,  the  same  right  must 
be  extended  to  creditors  buying  under  a 
judgment  and  execution  in  this  state;  for 
by  the  law  of  Pennsylvania  creditors  and 
bona  fide  purchasers  are  put  upon  the 
game  footing.  Neither  on  principle,  nor 
on  considerations  of  convenience  or  pub- 
lic policy,  can  such  a  right  be  conceded. 
Under  such  a  condition  of  the  law,  confu- 
sion and  uncertainty  in  the  title  to  prop- 
erty would  be  introduced,  and  the  trans- 
mission of  the  title  to  movable  property, 
the  situs  of  which  is  in  this  state,  would 
depend,  not  upon  our  laws,  but  upon  the 
laws  and  public  policy  of  sister  states  or 
foreign  countries.  A  purchaser  of  chattels 
in  this  state  which  his  vendor  had  ob- 
tained in  New  York,  or  in  most  of  our 
sister  states,  under  a  contract  of  condi- 
tional sale,  would  take  no  title;  if  ob- 
tained under  a  conditional  sale  in  Penn- 
sylvania, his  title  would  be  good ;  and  the 
same  uncertainty  would  exist  in  the  title 
of  purchasers  of  property  so  circum- 
stanced at  a  sale  under  judgment  and  ex- 
ecution. 

The  title  was  in  the  safe  company  when 
the  property  in  dispute  was  removed  from 
the  state  of  Pennsylvania.  Whatever 
might  impair  that  title — the  continued 
possession  and  exercise  of  acts  of  owner- 
ship over  it  by  Schwartz,  and  the  purchase 
by  Norton— occurred  in  this  slate.  The 
legal  effect  and  consequences  of  those  acts 
must  be  adjudged  by  thelaw  of  this  state. 
By  the  law  of  this  state  it  was  not  illegal 
nor  contrary  to  public  policy  for  the  com- 
pany to  leave  Schwartz  in  possession  as 
ostensible  owner,  and  no  forfeiture  of  the 
company's  title  could  result  therefrom. 
By  thelaw  of  this  state,  Norton,  by  his 
purchase,  acquired  only  such  title  as 
Schwartz  had  under  his  contract  with  the 
company.  Nothing  has  occurred  which 
by  our  law  will  give  him  a  better  title. 

The  judgment  should  be  reversed. 
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MELDRUM  et  al.  v.  SNOW. 

(9  Pick.  441.) 

Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk and  Nantucket.    March  Term,  1830. 

Replevin  brougbt  by  the  plaintiffs,  who 
are  brewers  in  the  city  of  Boston,  to  re- 
cover of  the  defendant,  a  deputy  of  the 
sheriff  of  Suffolk,  eighteen  beer  barrels, 
each  containing  about  thirty  gallons  of 
beer,  with  their  contents,  beius  in  the 
cellar  recently  occupied  by  one  Klein,  in 
Market  street;  which  the  plaintiffs  aver 
to  be  tbeir  property,  and  that  the  defend- 
ant took  and  unlawfully  detained  thesame 
on  the  first  day  of  August  1828. 

The  defendant  pleaded  as  to  the  beer, 
that  it  was  the  property  of  Klein,  and 
that  he,  the  defendant,  had  attached  it 
as  such  at  the  suit  of  Klein's  creditors; 
to  which  the  plaintiffs  replied  property  in 
themselves,  traversing  Kein's  ownership, 
and  issue  was  joined  thereon. 

At  the  trial  before  Wilde  J.  the  plain- 
tiffs proved  that  the  beer  was  sent  to 
Klein  in  the  spring,  he  being  a  retailer  of 
beer,  and  carrying  on  his  business  in  the 
cellar  where  the  beer  was  when  It  was  at- 
tached by  the  defendant. 

The  plaintiffs  also  proved,  that  accord- 
ing to  the  universal  usage  of  trade  here, 
and  in  other  i)laces  in  this  countrj',  the 
following  are  the  terms  upon  which  re- 
tailers are  supplied  by  the  brewers.  Jn 
the  spring, the  brewersends  to  the  retailer 
such  quantity  as  the  retailer  expects  to 
vend,  and  at  a  stipulated  price,  and  in 
barrels  belonging  to  the  brewer,  which  are 
returned  to  him  when  emptied.  The  re- 
tailer pays  for  all  that  he  vends  in  the 
course  of  the  season,  at  the  price  at  which 
it  was  originally  furnished.  If  the  beer 
becomes  sour  (jr  stale,  or  is  lost  by  the 
bursting  of  the  casks,  or  by  fire  or  other 
casualty,  the  loss  falls  on  the  brewer.  If 
any  beer  remains  unsold  at  the  end  of  the 
season,  the  retailer  has  a  right  to  return 
it  to  the  brewer,  but  the  brewer  has  no 
right  to  take  it  without  hisconsent.  Pay- 
ment is  never  made  by  the  retailer  in  ad- 
vance, but  usually  in  annual  or  semian- 
nual settlements,  when  what  has  been  sold 
is  paid  for  and  the  residue  is  returned  or 
remains  a  subject  for  future  adjustment. 
The  profits  of  retailing  belong  exclusively 
to  the  retailer,  and  all  losses  by  bad  debts 
fall  upon  him.  The  brewer's  price  of  beer 
never  varies.  Beer  cannot  be  drawn  off 
nor  removed  in  warm  weather  without 
injury  and  great  danger  of  destroying  it. 

Sowden,  a  brewer  in  Boston,  who  has 
carried  on  the  business  for  twenty-two 
years,  testiflpd,  that  he  never  considered 
the  sale  absolute  till  the  barrel  was 
emptied. 

It  was  testified  that  the  custom  was 
observed  by  the  plaintiffs  in  their  dealings, 
and  that  Klein  was  one  of  their  custom- 
ers. 

The  plaintiffs  also  produced  an  instru- 
ment made  and  delivered  to  them  by 
Klein  on  the  first  day  of  August,  previous- 
ly to  the  service  of  the  writ,  as  follows:— 
"  Whereas  1  have  always  holden  the  beer, 
now  in  the  cellar  recently  occupied  by  me, 
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in  the  casks  furnished  by  Meldrum  &  Co., 
as  being  of  their  property  unless  paid  for, 
and  the  same  being  now  attached  by  my 
creditors,  ought  of  right,  according  to  our 
contract,  to  be  delivered  up  to  them; 
therefore  and  for  good  and  valuable  con- 
siderations me  thereto  moving,  I  Jo  here- 
by assign  and  transfer  all  my  right,  title 
and  property  therein,  unto  the  said  Mel- 
drum &  Co.,  they  crediting  me  in  account 
for  what  they  thus  receive." 

Horton,  the  attesting  witness  to  the  as- 
signment, testified  that  he  went  with  the 
plaintiffs'  clerk  to  the  defendant,  and  that 
the  clerk  produced  this  instrument  and 
demanded  the  beer  and  barrels,  but  the 
defendant  refused  to  give  them  up. 

As  to  the  question,  whether  the  prop- 
erty in  the  beer  was  in  Klein,  the  jury 
were  instructed,  that  if  they  believed  that 
he  took  the  beer  of  the  plaintiffs  on  the 
terms  of  the  custom  above  stated,  the 
property  became  vested  in  him;  that  this 
was  in  fact  a  conditional  sale,  and  the 
beer  could  be  attached  as  belonging  to 
him,  and  the  only  remedy  of  the  plaintiffs 
would  be  to  recover  of  bim  the  price. 

The  jury  found  a  verdict  for  the  defend- 
ant. 

The  plaintiffs  moved  for  a  new  trial,  be- 
cause the  judge  instructed  the  jury,  that 
the  delivery  of  the  beer,  upon  the  terms  of 
the  custom  pi'oved,  constituted  a  condi- 
tional sale  to  Klein,  and  vested  in  him  the 
property  in  the  beer,  subject  to  attach- 
ment for  his  debts  ;  whereas  the  plain tifl's 
contended,  that  such  delivery  vested  only 
a  special  property  in  Klein  for  certain  pur- 
poses; and  that  the  general  property  re- 
mained in  the  plaintiffs;  so  that  the  beer 
could  not  be  attached  as  the  property  of 
Klein;  and  that  by  virtue  of  the  assign- 
ment to  them  of  his  special  property,  they 
became  entitled  to  the  immediate  posses- 
sion, and  acquired  the  whole  title, so  that 
the  detention  by  the  defendant  after  de- 
mand made,  was  unlawful. 

C.  (j.  I.ioring  and  E.  G.Loring,  for  plain- 
tiffs.    S.  D.  Ward,  for  defendant. 

PER  CURIAM.  The  principal  question 
in  the  case  regards  the  ownership  of  the 
beer.  Evidence  was  given  at  the  trial,  of 
a  custom  among  brewers  to  supply  re- 
tailers with  beer  in  the  manner  stated  in 
the  report  of  the  judge.  It  is  argued  that 
this  mode  of  dealing  is  necessary,  and  it 
should  seem  to  I)eso;  for  in  general  the 
retailer  would  not  be  able  to  purchase  a 
large  quantity  of  beer  at  once,  and  it  ap- 
pears that  beer  must  be  supplied  to  him 
in  cold  weather,  as  it  cannot  be  removed 
in  warm  weather  without  injury.  The 
question  is,  whether  the  beer  is  liable  to 
attachment  as  theproperty  of  the  retailer. 
The  contract  is  very  similar  to  that  of 
sale  or  return  in  England  ;  and  in  the  case 
of  some  kinds  of  manufactures  such  a  con- 
tract is  required,  owing  to  particular  cir- 
cumstances which  take  them  out  of  the 
rules  of  ordinary  sales.  It  is  on  this 
ground  that  contracts  of  sale  or  return 
are  held  valid  ;  and  it  is  uniformly  consid- 
ered that  in  such  contract.^  the  property 
continues  in  toe  original  owner;  except  in 
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cases  under  the  statute  of  James,  of  bank- 
ruptcy, which  is  not  in  force  in  this  com- 
monwealth. 

It  is  objected,  that  in  the  contract  of 
sale  or  return, the  article  is  to  bereturncd, 
unless  sold,  but  that  by  the  custom  under 
consideration,  it  may  or  may  not  be  re- 
turned, at  the  election  of  the  retailer.  We 
are  not  clear  that  there  is  any  such  dis- 
tinction ;  nor  is  there  good  reason  for  it. 
It  is  consistent  with  the  English  law,  that 
the  beer  shall  remain  the  property  of  the 
brewer  until  the  election  of  the  retailer 
shall  be  made. 

We  place  this  contract  on  the  same 
ground  as  that  of  sale  or  return  in  Eng- 
land, and  we  are  glad  to  find  authorities 
whichsustain  us;  butwitliout  authorities 
we  should  deem  it  proper  to  uphold  such 
a  contract.  Retailers  who  take  beer  to 
sell  are  often  persons  of  very  small  prop- 
erty, and  thecustom  appears  to  be  so  gen- 
eral and  well  known,  that  the  retailer 
would  not  be  supposed  to  be  the  owner  of 


the  beer;  no  injury  therefore  can  arise  to 
creditors   of  the  retailer.      And   it    being^ 
beneHcial  to  the  community  to   introduce 
the  use  of  beer,  public  policy  would  justiff^ 
us  in  favouring  the  custom. 

It  is  asked,  how  shall  the  beer  be  at 
tached;  whether  as  the  property  of  the 
brewer,  or  of  the  retailer.  It  is  not  neces- 
sary for  us  to  answer  this  question. 
There  are  many  cases  where  chattels  can- 
not be  attached  as  the  iiroperty  either  of 
the  general  or  of  the  special  owner. 

An  objection  is  raised  in  regard  to  the 
possession  of  the  plaintiffs  in  replevin, 
the  possession  and  the  right  of  possession 
being  here  in  the  retailer.  It  is  sufflcient 
to  remark,  tliat  when  the  sale  of  beer  is 
stoiiped  by  the  acts  of  the  retailer,  his 
right  to  retain  ceases;  and  further,  in  the 
case  before  ua,  the  general  property  being 
in  the  brewer,  and  the  retailer  having  as- 
signed all  his  right  in  the  beer  to  him,  the 
action  may  well  lie. 

New  trial  granted. 


MEWS  V.  CAER. 


549 


MEWS   f.  CARR. 

(1  Hurl.  &  N.   484.) 

Exchequer.     Nov.  20,  1856. 

The  declaration  stated  that  the  plaiu- 
tiff  put  up  for  sale  by  public  auction  in 
lots  a  large  quantity  of  timber  of  a  cer- 
tain description,  &c.,  under  and  subject  to 
the  following  conditions  of  sale.  (The 
declaration  set  out  theconditions,  of  which 
the  following  only  are  material) :  Urst, 
that  the  highest  bidder  should  be  deemed 
the  purchaser,  &c. ;  fourthly,  that  the 
goods  should  be  paid  for  and  cleared 
away  within  tweniy-eight  days  from  the 
day  of  sale;  sixthly,  that  in  default  of 
compliance  with  the  above  conditions 
the  deposit  money  received  shall  be  forfeit- 
ed, and  the  purchasers  shall  be  liable  tor 
all  loss,  charges,  interest  of  mone.v,  or  any 
expenses  whatever  attendant  on  a  re-sale 
either  by  private  contract  or  public  auc- 
tion. Averments:  that  on  the  said  ex- 
posure to  sale  of  the  said  timber  the  de- 
fendant became  the  highest  bidder  for  and 
the  purchaser  of  (to  wit)  two  lots  of  the 
same  on  the  conditions  aforesaid,  at  and 
for  a  certain  sura  (to  wit)  of  £183  6s.,  and 
he  agreed  with  the  plaintiff  to  become  the 
purchaser  thereof  on  the  said  conditions 
and  at  and  for  the  said  price,  and  to  com- 
ply with  the  said  conditions,  and  the 
plaintit!' accepted  him  as  such  purchaser; 
and  although  the  plaintiff  has  at  all 
times  been  ready  and  willing  to  do  and 
perform  and  has  done  and  performed  all 
things  and  all  things  have  happened  to 
entitle  him  to  a  performance  by  the  de- 
fendant of  the  said  conditions  of  sale  and 
his  said  agreement,  and  although  the  de- 
fendant according  to  the  said  conditions 
of  sale  and  his  said  agreement  ought  to 
have  paid  for  and  cleared  away  the  said 
lots  within  twenty-eight  days  from  the 
day  of  sale,  yet  the  defendant  did  not  nor 
would  at  any  time  within  the  said  space 
of  twenty-eight  days  from  the  day  of  sale 
pay  for  or  clear  away  the  said  lots  or  any 
part  thereof;  and  thereupon,  in  accord- 
ance with  the  said  conditions  of  sale  and 
after  the  expiration  of  the  said  period  of 
twenty-eight  days  from  the  day  of  sale, 
and  in  a  reasonable  time  in  that  behalf, 
the  plaintiff  did  re-sell  the  said  lots  by 
public  auction  at  and  for  a  less  sum  than 
the  amount  so  to  ha  ve  been  paid  for  the 
same  by  the  defendant  as  aforesaid,  to 
wit,  at  a  loss  of  £20 ;  and  the  plaintiff  was 
put  to  and  incurred  gj-eat  expense,  to  wit, 
a  further  sum  of  £20,  for  and  in  respect  of 
divers  charges  and  expenses  attendant  on 
Kuch  re-sale,  &c. :  of  all  which  premises 
the  defendant  afterwards  and  before  the 
commencement  of  this  suit  had  notice, 
and  was  then  requested  by  the  plaintiff 
to  pay  him  the  said  several  sums;  but  the 
defendant  has  hitherto  wholly  neglected 
and  refused  so  to  do. 

Plea.  That  the  defendant  did  not  be- 
come the  highest  bidder  for  and  the  pur- 
chaser ot  the  said  two  lots  on  the  said 
conditions,  nor  did  be  agree  to  become  the 
purchaser  thereof  on  the  said  conditions  at 
and  for  the  said  price  and  to  comply  with 
the  said  cr)nditiona;  nor  did  the  plaintiff 
accept  him  as  such  purchaser  as  alleged. 


Replication,  taking  issue  on  the  plea. 

At  the  trial  before  Pollock,  C.  B.,  at  the 
last  Surrey  assizes,  it  appeared  that  on 
the  26th  of  October,  1856,  one  Churchill  on 
behalf  of  the  plaintiff  put  up  for  sale  by 
auction  several  lots  of  timber  under  the 
conditions  of  sale  mentioned  in  the  decla- 
ration. All  the  lots  were  not  sold;  and 
on  the  following  day  the  defendant  called 
at  the  office  ot  Churchill  and  inquired  what 
lots  remained  unsold.  Churchill  thereup- 
on shewed  him  a  catalogue,  and  he  select- 
ed two  lots,  which  he  agreed  to  purchase. 
(Jhurchill  then  wrote  the  defendant's  name 
in  the  catalogue  opposite  these  lots.  Two 
or  three  days  after  the  defendant  again 
called  and  requested  to  know  what  fur- 
ther lots  remained  on  hand.  The  cata- 
logue vras  shewn  to  bim,  and  he  selected 
two  other  lots;  and  on  being  informed 
the  terms  he  said  he  should  consider 
whether  he  would  become  the  purchaser 
of  them.  About  the  9th  November  he 
again  called,  and  on  this  occasion  he 
agreed  to  purchase  these  two  lots. 
Churchill  then  wrote  in  the  defendant's 
presence  his  name  in  the  catalogue  oppo- 
site these  lots,  and  also  the  agreed  price, 
£10  10s.  per  standard.  The  defendant 
then  stated  that  as  the  prompt  day  fixed 
by  the  conditions  of  sale  at  twenty-eight 
days  after  the  day  of  sale,  viz.,  on  the  23d 
November,  was  so  near,  he  could  not  pay 
for  the  lots  then  ;  and  it  was  agreed  that 
the  twenty-eight  days  should  be  calculat- 
ed from  the  9th  November.  Evidence  was 
adduced  to  shew  that  by  the  custom  of 
the  trade  persons  who  purchased  lots 
from  those  remaining  unsold  at  an  auc- 
tion were  alwa.ys  considered  as  bound  by 
the  conditions  of  sale,  the  same  as  if  they 
had  purchased  at  the  auction. 

It  was  objected  on  behalf  of  the  defend- 
ant, first,  that  Churchill  was  not  the 
agent  of  the  defendant  so  as  to  bind  him 
by  his  signature,  and  consequentl.v  that 
there  was  no  contract  in  writing  as  re- 
quired by  the  17th  section  of  the  statute 
of  frauds;  secondly, that  this,  being  a  sale 
by  private  contract,  was  not  subject  to 
the  conditions  mentioned  in  the  declara- 
tion. The  learned  judge  directed  a  verdict 
for  the  plaintiff,  reserving  leave  to  the  de- 
fendant to  moveto  entera  verdict  for  him. 

Hawkins  in  the  present  term  obtained 
a  rule  nisi  accordingly,  against  which 
Montagu  Chambers  and  Mathew  now 
shewed  cause.  Hawkins  appeared  to  sup- 
port the  rule,  but  was  not  called  upon. 

POLLOCK,  C.  B.  The  rule  must  be  ab- 
solute. The  sale  in  question  took  place 
some  days  after  the  auction  was  over: 
and  therefore,  as  regards  the  statute  of 
frauds,  the  case  must  be  determined  as 
any  other  ordinary  sale.  The  partiescan- 
not  set  up  a  custom  ot  trade  to  repeal  the 
statute  of  frauds.  No  doubt  an  auction- 
eer at  the  sale  is  agent  for  both  seller  and 
buyer,  so  as  to  bind  them  by  his  signa- 
ture; but  the  moment  the  sale  is  over,  the 
same  principle  does  not  apply,  and  the 
auctioneer  is  no  longer  the  agent  of  both 
parties,  but  of  the  seller  only;  and  the 
signature  of  the  seller  or  his  agent  can- 
not   bind    the  buyer.      The   question    is, 
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whether  there  is  any  evidence  to  take  the 
case  oat  of  the  statute  of  frauds;  and  I 
thiuli  that  there  is  none. 


ALDERHON.B. 
ion. 


I  am  of  the  same  opin- 


BRAMWELL,  B.  The  only  reason  why 
1  make  any  remark  is,  that  the  observa- 
tions of  the  court  in  Graham  v.  Mussoni 
may  not  be  misunderstood.  Tliere  the 
court  said  that,  if  the  traveler  had  signed 


15  Bins.  N.  C.  603. 


the  defeudant's  name,  and  he  had  not  ex- 
pressed any  dissent,  that  would  have 
been  a  recognition  of  asency.  Here  the 
auctioneer  sisued  the  defendant's  name, 
not  purporting  to  act  for  him,  but  as  the 
person  who  sold  the  goods.  It  is  now 
established  that  an  auctioneer  at  the  time 
of  the  sale  is  agent  for  both  buyer  and 
seller;  but  as  soon  as  the  sale  is  over  the 
reason  for  the  rule  fails,  and  he  is  certainly 
not  the  agent  of  the  buyer  unless  he  has 
some  authority  to  act  on  his  part. 

WATSON,  B.,  concurred.    Rule  absolute. 


MITCHELL  V.  GILE. 
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(13  N.  H.  390.) 

Superior  Court  of  Judicature  of  New  H-dinpshire. 
Hillsborough.    Dec.  Term,  1S41. 

Assumpsit  by  one  Mitchell  asainst  one 
Gile,  one  of  the  charjies  being  fortpn cords 
of  wood  sold  and  delivered.  It  appeared 
on  tlie  trial  tliat  plaintiff  had  on  his  land 
a  lot  of  seasoned  wood,  of  which  defend- 
ant wished  to  borrow  a  portion  in  order 
to  complete  a  boat  load.  Plaintiff  gave 
him  permission  to  take  what  he  wanted 
for  the  purpose,  and,  as  defendant  pro- 
posed to  cut  some  wood  from  his  land 
near  plaintiffs,  it  was  agreed  that  the  lat- 
ter should  have  of  It  as  much  as  defend- 
ant miglit  take  of  plaiutiff'H  wood.  De- 
feuriant  accordingly  took  ten  cords  of 
plaintiff's  wood,  and  plaintiff  afterw^ards 
demanded  a  like  quantity  of  defendant, 
which,  however,  the  latter  neglected  to 
deliver.  Defendant  objected  that  this  evi- 
dence did  not  support  the  declaration, 
and  that  plaintiff  should  have  declared 
on  the  original  contract. 

Howman  &  Porter,  for  plaintiff.  S.  D. 
Bell,  for  defendant. 

GILCHRIST,  J.  There  is  a  class  of  cases 
where  it  is  unnecessary  to  declare  upon 
the  special  contract  which  the  parties  may 
have  made.  Where  ona  party  agrees  to 
do  a  certain  thing,  and  the  other  party 
agrees  to  pay  a  sum  of  money,  and  the 
thing  or  duty  is  performed,  but  the  other 
party  refuses  to  pay  the  money,  an  action 
lies  for  the  money,  because  a  debt  has  ac- 
crued, and  nothing  remains  to  be  done  but 
to  pay  it.  There  seems  to  be  no  reason  in 
such  acase  why  a  general  count  should  not 
he  sufficient  for  the  recovery  of  the  money 
due.  The  plaintiff's  claim  does  not  then 
sound  in  damages,  but  is  for  a  deflnite 
sum.  Such  is  the  principle  recognized  in 
the  Bank  of  Columbia  vs.  Patterson's 
Adm'r,  7  Cranch  303;  Williams  vs.  Sher- 
man, 7  Wend.  109;  Jewell  vs.  Schroeppel, 
4Cowen564;  Felton  vs.  Dickinson,  10 Mass. 
287;  Sheldon  vs.  Cox,  3  B.  &  C.  420,  and  in 
the  cases  generally,  whenever  the  point  is 
adverted  to. 

There  is  another  class  of  cases,  where 
the  only  remedy  for  the  plaintiff  is  by  an 
action  on  the  special  agreement,  because 
it  still  remains  open  and  nnrescinded.  In 
general,  where  goods  are  sold  to  be  paid 
for  wholly  or  in  part  by  other  goods,  or 
by  the  defendant's  labor,  or  otherwise 
than  in  money,  the  action  must  be  on  the 
agreement,  and  for  a  breach  of  it,  and  not 
for  goods  sold  and  delivered.  And  this  is 
especially  the  case  unless  there  be  a  sum 
of  money  due  the  plaintiff  on  the  contract, 
and  that  part  of  it  which  is  forsomething 
else  than  money  has  been  performed  by  the 
defendant,  so  that  there  is  nothing  to  be 
done  which  can  be  the  subject  of  future 
litigation.  In  such  case  perhapstheplain- 
tlff  mav  declare  that  the  defendant  was 
indebted  to  him  in  a  sum  of  money  for 
goods  sold  and  delivered  to  him  in  ex- 
change. But  in  a  case  tried  before  Air. 
Justice  Buller,  where  the  declaration  was 
for  goods  sold  and  delivered,  and  the  con- 


tract proved  was,  that  the  goods  should 
be  paid  for  partly  in  money  and  partly  in 
buttons,  the  plaintiff  was  nonsuited,  for 
not  deciaiing  on  the  special  agreement. 
Harris  vs.  Fowle,  cited  in  the  caseof  Barbe 
vs.  Parker,  I  H.  Bl.  287.  There  is  also 
an  old  case  on  this  point  in  Palmer's  Re- 
ports 364,  Brigs'  Case,  where  one  in  pos- 
session of  land  promised  to  make  a  lease 
of  it,  and  took  a  tine  for  the  lease,  after 
which,  and  before  the  lease  was  made,  he 
was  evicted  from  the  land.  It  was  held 
that  debt  did  not  lie  to  recover  the  money 
paid  for  the  fine;  and  the  principle  of  the 
decision  seems  to  have  been,  that  the  con- 
tract to  make  the  lease  being  still  sub- 
sisting, the  plaintiff  should  have  sued  up- 
on that  contract.  And  theauthorities  are 
nearly  uniform,  thai  where  goods  are  de- 
livered on  a  special  agreement,  a  mere  fail- 
ure to  perform,  by  the  defendant,  does 
not  rescind  tne  agreement ;  but  it  is  still 
executory  and  subsisting,  and  the  remedy 
is  by  an  action  upon  it.  Ra.vmond  vs. 
Bearnard,  12  Johns.  274;  Jennings  vs. 
Camp,  13  Johns.  94;  Clark  vs.  Smith,  14 
Johns.  32(5;  Robertson  vs.  Lynch,  18  Johns. 
451 ;  Dubois  vs.  Del.  &  Hudson  Canal  Co., 
4  Wend.  289;  Talver  vs.  West,  Holt  178. 
And  in  Weston  vs.Dowiie8,I  Dougl.23,  the 
court  expressly  held,  that  if  a  contract  be 
rescinded,  an  action  for  money  had  and 
received  will  lie  for  money  paid  under  it; 
but  if  the  contract  be  broken,  this  action 
will  not  lie,  but  an  action  for  a  breach  of 
the  contract  must  be  brought.  This  prin- 
ciple is  fully  recognized  in  Towers  vs.  Bar- 
rett, 1  T.  R.  133,  and  in  Davis  vs.  Street, 
I  C.  &  P.  18.  Opposed  to  the  general  cur- 
rent both  of  the  English  and  American  au- 
thorities on  this  point,  aretheintimations 
and  the  reasoning  of  Mr.  Justice  Cowen, 
in  the  case  of  Clark  vs.  Fairfield,  22  Wend. 
522.  He  expresses  the  opinion  thatthecases 
will  justify  the  position,  that  though  the 
compensation  for  the  goods,  or  other 
thing  advanced,  is  to  be  rendered  in  serv- 
ices,or  someotherspecific  thing, if  the  par- 
ty promising  to  render  be  in  default,  indeb- 
itatus assumpsit  will  lie  for  the  price  of 
the  thing  advanced.  He  admits  that  this 
position  goes  beyond  any  direct  adjudica- 
tion in  England,  although  he  thinks  it 
may  be  maintained  by  the  principle  of 
many  cases  there,  and  that  it  is  just  that 
in  such  a  case  a  general  count  should  be 
maintained.  He  cites,  with  approbation, 
the  case  of  Way  vs.  Wakefield,  7  Vermont 
R.  223,  22S,  where  Mr.  Justice  CoUamer' 
says,  that"  whenever  there  are  goods  sold, 
work  done,  or  money  passed,  whatever 
stipulations  may  have  been  made  about 
the  price,  or  mode,  or  time  of  payment,  if 
the  terms  have  transpired  so  that  money 
has  become  due,  the  general  count  may 
l)e  maintained."  The  action  was  for  har- 
ness sold,  to  he  paid  tor  in  lumber  at  a 
specified  time.  There  being  a  default  in 
payment,  the  court  allowed  the  general 
count  for  harness  sold.  Mr.  Justice  Cow- 
en  admits  that  "the  learned  judge  certain- 
ly did  not  cite  any  direct  authority  for 
thus  appl.ving  the  rule, "  and  we  are  not 
aware  that  any  authority  exists  for  such 
an  application  of  it.  To  the  rule,  as  above 
stated,  there  may,  perhaps,  be  no  objec- 
tion.   The  question  in  cases  of  such  a  char- 
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acter  always  is,  whether  the  nioney  has 
become  due;  and  if  no  more  be  meant  than 
that  d  general  count  will  lie,  where  a  con- 
tract has  been  performed,  and  has  resulted 
in  an  obligation  to  pay  money,  then  we 
assent  to  the  correctness  of  the  position. 
Of  the  propriety  of  the  application  of  the 
rule  to  the  facts  in  the  case  of  AVay  vs. 
Wakefield,  we  may  be  permitted,  resiiect- 
fully,to  express  a  doubt.  It  is  true  that  a 
general  cinint  may  sometimes  bi^  main- 
tained, where  the  goods  were  to  be  paid 
for  by  other  j;oods.  Of  this  character  is 
the  case  of  Forsyth  vs.  .Jervis,  1  Starkie's 
Reports  4:!7.  The  plaintiff  sold  thedefend- 
ant  a  gun  for  forty-live  guineas,  and 
agreed  to  take  of  the  defendant  a  gun,  in 
part  payment,  at  the  price  of  thirty  guin- 
eas. Lord  Ellenborough  held  thatas  here 
was  a  sale  of  goods,  to  be  paid  for  in  part 
by  other  goods  at  a  stipulated  price,  upon 
the  refusal  of  the  purchaser  to  iiay  for 
them  in  that  mode,  a  contract  resulted  to 
Iiay  for  them  in  money,  and  that  the  for- 
ty-five guineas  might  be  recovered  under 
a  count  for  goods  sold.  This  case  has 
every  characteristic  of  a  sale.  The  plain- 
tiff si^ld  the  gun  for  a  specified  price;  the 
defendant  agreed  togive.in  (lart  payment, 
another  gun  for  a  stipulated  price,  and 
was  bound  either  to  deliver  the  gun  or 
pay  its  price.  As  he  refused  to  deliver  the 
gun,  a  decision  that  he  wasindelited  to  the 
plaintiff  for  its  price  accords  with  the  gen- 
eral tone  of  the  authorities.  In  relation 
to  the  case  of  Clark  vs.  Fairehild,it  is  also 
to  be  remarked,  that  in  the  subsequent 
case  of  Ladue  vs.  Seymour,  24  Wend,  (ili, 
Mr.  .lustice  Bronson  says,  that  where 
there  is  a  subsisting  special  contract  be- 
tween the  parties  in  relation  to  the  thing 
done,  all  the  cases  agree  that  tlie  contract 
must  control,  and  that  the  remedy  is,  in 
general,  upon  that,  and  not  upouthecom- 
mon  counts  in  assumpsit. 

But  apart  from  authoi-ity,  and  from 
technical  reasoning  depending  upon  au- 
thority for  much  of  its  force,  it  is  proper 
that  the  form  of  the  remedy  should  be 
adapted  to  the  actual  state  of  facts.  In 
no  other  mode  »jf  declaring  can  the  proper 
rule  of  damages  lie  applied,  where  there 
has  been  a  breach  of  a  special  contract.  If 
goods  are  sold  and  delivered,  the  price, 
or  value,  at  the  time  of  the  transaction,  is 
the  measure  of  damages,  unless  there  be 
something  showing  a  different  intention 
by  the  parties.  The  plaintiff  is  entitled  to 
the  value  of  the  goods  he  has  parted  with, 
at  the  time,  and  to  nothing  more;  norcan 
the  defendant  be  compelled  to  pay  more 
than  the  value  at  the  time  he  received 
them.  Both  parties  act  with  reference  to 
the  value  at  the  time  of  the  transaction. 
But  where  a  party  agrees,  but  neglects  to 
deliver  goods  at  a  specified  time,  the  dam- 
ages for  the  non-fulfilment  of  such  an 
agreement  are  to  be  calculated  according 
to  their  value  at  the  time tliey  should  have 
been  delivered.  If  the  articles  have  fallen 
In  price,  the  defendant  will  be  entitled  to 
the  benefit  of  such  a  changein  the  market ; 
it  they  had  I'isen,  the  increase  in  value 
will  belong  to  the  plaintiff.  There  is, 
therefore,  a   substantial   reason   why   the 


I  rights  of  both  parties  can  be  better  se- 
cured, by  declaring  specially  upon  a  breach 
for  the  non-fulfilment  of  a  contract  to  de- 
liver goods,  than  by  declaring  upon  the 
general  count;  and  this  reason  probably 
has  had  its  effect  in  causing  the  forms  of 
the  remedy  to  be  kept  distinct.  Leigh  vs. 
Patersi'n,  8  Taunt.  540;  (Jainsford  vs. 
Carroll,  2  B.  &  C.  i;24 ;  Sha w  vs.  Nudd,  8 
rick.  9. 

If,  where  goods  are  sold  to  be  paid  for 
otherwise  than  in  money,  and  the  vendee 
neglects  to  perform,  an  action  must  he 
brought  on  the  si)ecial  agreement,  there  is 
a  still  stronger  reason  for  adopting  the 
same  form  of  the  remedy  where  the  goods 
are  not  sold,  but  e.xchanged.  In  the  for- 
mer case,  the  goods  are  at  least  sold  ;  and 
so  far  the  evidence  supports  the  declara- 
tion. But  the  latter  casehas  nofeature  in 
common  with  a  contract,  necessary  to 
support  a  count  for  goods  sold  and  deliv- 
ered. Now  the  transaction  between  those 
parties  was,  properly  speaking,  an  agree- 
ment for  an  exchange  of  goods,  and  not 
for  a  sale.  Blackstone  says,  2  Comm.  446, 
"If  it  be  a  commutation  of  goods  for 
goods,  it  is  more  properly  an  exchange;  if 
it  be  a  transferring  of  goods  for  money,  it 
is  called  a  sale."  Here  the  defendant 
agreed  to  deliver  to  the  plaintiff  as  much 
wood  as  he  received  of  him.  This  agrse- 
ment  the  defendant  failed  to  perform. 
There  is,  then,  a  breach  of  the  special 
agreement,  and  there  is  nothing  else.  The 
injury  sustained  by  the  plaintiff  is  to  be 
compensated  by  a  recovery  of  damages 
for  the  breach.  There  is  nothing  in  the 
case  that  shows  a  sale  of  the  wood  by  ei- 
ther party  to  the  other;  norcan  the  trans- 
action be  considered  a  sale,  without  a  dis- 
regard of  all  the  authorities  which  distin- 
guish acticms  sounding  in  damages  for  a 
breach  of  contracts,  from  actions  to  rocov-i 
er  a  definite  sum  as  the  purchase  money 
for  goods  sold. 

Nor  is  the  case  altered  by  the  fact  that 
no  suit  could  be  maintained  without  a  de- 
mand. The  wood  was  to  be  delivered  to 
the  plaintiff  at  such  time  as  he  should  de- 
sire it.  The  plaintiff  would  have  a  right 
to  the  performance  of  the  agreement  when- 
ever he  should  notify  the  defendant  that 
he  desired  the  wood.  There  could  be  no 
breach  of  the  agreement  by  the  defendant 
until  after  this  notice;  and  a  refusal  to 
deliv'^i-  was  a  breach,  for  which  an  action 
is  maintainable.  That  a  demand,  in  a 
given  case,  is  necessary  before  a  suit  can 
be  maintained  on  a  special  contract,  hy 
no  means  proves  that  the  demand  alters 
the  form  of  the  remedy  to  which  theplain- 
tiff  is  entitled.  It  might  as  well  be  said, 
that  because  an  action  on  a  special  con- 
tract could  not  be  maintained  until  a  given 
period  had  elapsed,  therefore  the  lapse  of 
time  altered  the  form  of  the  remedy.  Un- 
doubtedly, a  demand  and  refusal  may,  in 
some  cases,  have  this  effect,  but  the  result 
does  not  necessarily  follow  because  the 
demand  must  be  made. 

The  opinion  of  the  court  is,  that  the 
plain  tifl  has  misconceived  his  remedy,  and 
that  this  action  cannot  be  maintained. 

Plaintiff  nonsuit. 
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MOODY  V.  BROWN. 

(34  Me.  107.) 

Supreme  Judicial  Court  of  Maine.     1852. 

On  exceptions  from  the  rtistrict  court; 
Hathawi  y,  J. 

Assumpsit,  on  account  for  materials 
and  labor  furnislied,  and  one  on  an  ac- 
count for  articles  sold  and  delivered.  The 
account  was  for  stereotype  plates,  fl8; 
alteration  of  same,  $4;  and  some  interest 
and  expressage,  making  in  all  $25.04. 

A  ■witness  for  the  plaintiff  testified  that 
in  liehalf  of  the  plaiutiff  he  presented  the 
bill  and  requested  payment,  to  which  the 
defendant  replied  that  be  had  ordered  the 
plates,  but  did  not  feel  able  to  take  them  ; 
that  there  was  a  mistake  in  them,  which 
the  plaintifi  was  to  correct  at  his  own  ex- 
pense; that  he  afterwards  carried  the 
plates  to  the  store  of  the  defendant,  who 
refused  to  take  them;  that  he  left  them 
there,  against  tlie  remonstrance  of  the  de- 
fendant; that  the  defendant  afterwards 
offered  to  pay  $20  for  the  whole  bill;  that 
at  a  still  subsequent  period,  the  witness 
asked  the  defendant  when  he  would  pay 
the  $20,  who  replied  that  he  would  do  it 
in  a  few  days;  and  that  the  defendant 
afterwards  repeatedly  said  he  would  pay 
the  twenty  dollars. 

The  iudge  instructed  the  jury,  that,  if 
defendant  contracted  for  the  plates  to  be 
made  for  him,  and  refused  to  accept  them 
when  made,  although  he  might  be  liable 
to  plaintiff  in  an  action  for  damages  for 
not  fulfilling  his  contract,  yet  he  would 
not  be  liable  in  this  action  for  their  value, 
as  for  goods  sold  and  delivered;  that  if 
they  were  left  at  defendant's  store  against 
his  consent  and  remonstrance,  such  a  pro- 
ceeding on  the  part  of  plaintiff  could  have 
no  effect  to  vary  the  liabilities  of  defend- 
ant. 

But  if  afterwards  defendant  offered  to 
pay  the  twenty  dollars  in  full  for  the  l)ill, 
and  if  that  offer  was  accepted,  the  plain- 
tiff would  be  entitled  to  recover  the  twen- 
ty dollars  and  interest  thereon  from  the 
lime  such  offer  was  accepted,  but  that  de- 
fendant would  not  he  bound  by  that  offer, 
unless  it  was  accepted. 

Before  SHEPLEY,  C.  J.,  and  WELLiS, 
EICE,  and  APPDETON,  JJ. 

J.  E.  Godfrey,  for  plaintiff.  Simpson, 
for  the  defendant, 

SHEPLEY,  C.  J.  There  is  not  a  perfect 
agreement  of  the  decided  cases  upon  the 
question  presented  by  the  exceptions. 

The  law  appears  to  be  entirely  settled 
in  England  in  accordance  with  theinstruc- 
tions.     Atkinson    v.  Bell,   8  B.   &  C.    277; 


Elliott  V.  Pybus,  10  Bing.  512;  Clarke  v. 
Spence,  4  Ad.  &  El.  448. 

The  case  of  Bement  v.  Smith,  15  Wend. 
49.S,  decides  the  law  to  be  otherwise  in  the 
state  of  New  York.  The  case  of  Towers 
V.  Osborne,  8tra.  506,  was  referred  to  as 
an  authority  for  it.  The  plaintiff  in  that 
case  does  appear  to  have  recovered  for 
the  value  of  a  chariot,  which  the  de- 
fendant had  refused  to  take.  No  question 
appears  to  have  been  made  respecting  his 
right  to  do  so,  if  he  was  entitled  to  main- 
tain an  action.  The  only  question  decided 
was,  whether  the  case  was  within  the 
statute  of  frauds. 

In  the  case  of  Bement  v.  Smith,  C.  J. 
Savage  appears  to  have  considered  the 
plaintiff  entitled  upon  principle  to  recover 
for  the  value  of  an  article  manufactured 
according  to  order  and  tendered  to  a  cus- 
tomer refusing  to  receive  it. 

This  can  only  be  correct  upon  the 
ground  that  by  a  tender  the  property 
passes  from  the  manufacturer  to  the  cus- 
tomer against  his  will.  This  is  not  the  or- 
dinary effect  of  a  tender.  If  the  property 
does  not  pass,  and  the  manufacturer  may 
commence  an  action  and  recover  for  its 
value,  while  his  action  is  pending  it  may 
be  seized  and  sold  by  one  of  his  creditors, 
and  his  legal  rights  be  thereby  varied,  or 
he  may  receive  benefit  of  its  value  twice, 
while  the  customer  loses  the  value.  The 
correct  principle  appear.s  to  have  been 
stated  by  Tindal,  C.  J.,  in  the  case  of 
Elliott  v.  Pybus,  that  the  manufacturer's 
right  to  recover  for  the  value  depends 
upon  the  question,  whether  the  property 
has  passed  from  him  to  the  customer. 
The  value  should  not  be  recovered  of  the 
customer,  unless  he  has  become  the  owner 
of  the  property,  and  can  protect  it  against 
any  assignee  or  creditor  of  the  manu- 
facturer. 

To  effect  a  change  in  the  property  there 
must  be  an  assent  of  both  parties.  It  is 
admitted  that  the  mere  order  given  for 
the  manufacture  of  the  article  does  not 
affect  the  title.  It  will  continue  to  be  the 
property  of  the  manufacturer  until  com- 
pleted and  tendered.  There  is  no  assent 
of  the  other  party  to  a  change  of  the  title 
exhibited  by  a  tender  and  refusal.  There 
must  be  proof  of  an  acceptance  or  of  acts 
or  words  respecting  it,  from  which  an  ac- 
ceptance may  be  inferred,  to  pass  the 
property. 

This  appears  to  be  the  result  of  the  best- 
considered  cases. 

There  is  a  particular  class  of  cases  to 
which  this  rule  does  not  apply,  where  the 
customer  employs  a  sujierintendent  and 
pays  for  the  property  manufactured  by 
installments  as  the  work  is  performed. 

Exceptions  overruled. 
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MOORE  V.  McKINLAY  et  al. 

(5  Cal.  471.) 

Supreme  Court  of  California.    Oct.  Term,  1855. 

Appeal  from  the  district  court  of  the 
twelfth  judicial  district,  San  Francisco 
county. 

Hoge  &  Wilson,  and  Cuok  &  Olds,  for 
appellants.  Charles  H.  iS.  Williams,  for 
respondent. 

MORRAY,  C.  J.  This  was  an  action  in 
the  court  below,  to  recover  the  amount 
paid  by  the  plaintiff  to  the  defendants  for 
the  purchase  of  au  invoice  of  garden 
seeds. 

It  is  in  evidence,  that  after  the  arrival 
of  the  vessel,  the  plaintiffs  were  requested 
to  open  and  inspect  the  seeds,  hut  declined 
to  do  so,  and  paid  tor  them.  They  were 
afterwards  tested,  and  found  to  be  aliuost 
wholly  worthless.  In  order  to  maintain 
this  action, the  plaintifi's  must  slioweither 
an  express  or  implied  warranty.  The  sale 
note  is  as  follows:  "We  have  this  day 
sold  you  two  shipments  of  seeds  lor  ar- 
rival," &c. 

The  plaintiff  maintains,  that  the  word 
"seeds"  thus  used,  amounts  to  an  express 
warranty;  that  it  has  an  express  signiti- 
cation,  importing  an  article  which  will 
germinate  or  grow,  and  that  it  would  be 
error  to  apply  this  term  to  any  seeds  not 
possessing  these  properties.  And  second, 
that  if  not  an  express  warranty,  the  law 
will  imply  a  warranty  ;  or,in  otlier  words, 
raise  the  presumption,  that  the  article 
sold  is  merchantable,  and  fit  for  the  use 
for  which  it  was  sold. 

At  common  law,  the  rule  caveat  emptor 
applied  to  all  sales  of  personal  property, 
except  where  the  vendor  gave  an  express 
warranty,  which  is  said  to  be  such  recom- 
mendations or  attirmations,  at  the  time 
of  the  sale,  as  are  supposed  to  have  in- 
duced the  purchase.  To  constitute  a  war- 
ranty, no  precise  words  are  necessary;  it 
will  be  sufficient  if  the  intention  clearly 
appear. 

During  the  time  of  Lord  Holt,  the  doc- 
trine was  established,  that  to  warrant,  no 
formal  words  were  necessary,  and  there- 
fore a  warranty  might  be  implied,  from 
the  nature  and  circumstances  of  the  case, 
and  the  maxim  was  thus  introduced, 
that  a  sound  price  imports  a  sound  bar- 
gain or  warranty. 

This  doctrine  was  afterward  exploded 
by  Lord  Mansfield,  since  which  time  it  has 
undergone  some  modiheatious  in  the  Eng- 


lish and  American  courts,  tending  in  the 
former  somewhat  and  in  some  of  the 
states  of  the  Union,  to  the  rule  of  civil 
law,  which  implies  that  the  goods  sold 
are  merchantable,  and  fit  for  the  purpose 
for  which  they  were  bought. 

The  better  opinion,  however,  I  think,  as 
deduced  from  English  and  American  de- 
cisious,  is  that  a  warranty  will  not  be  im- 
plied, except  in  cases  where  goods  are  sold 
at  sea,  where  the  party  has  no  opportuni- 
ty to  examine  them,  or  in  case  of  a  sale  by 
sample,  or  of   provisions  for  domestic  use. 

In  Hart  v.  Wright,  17  Wend.,  267.  Judge 
Cowen  reviews  the  former  decLsions  of 
that  state  as  well  as  the  English  cases, 
and  arri.es  at  the  conclusion  which  1 
have  stated.  This  ease  was  afterwards 
broiiRht  before  the  court  of  errors  of  New 
York,  and  the  doctrine  approved. 

In  Moses  v.  Mead,  1  Denio,  3S5,  the  ques- 
tion again  came  before  the  supreme  court 
of  New  York.  In  commenting  on  the  de- 
cisions on  this  subject.  Judge  Bronson 
says,  "Some  English  judges  have  lately 
shown  a  strong  tendency  towards  the 
doctrines  of  the  civil  law,  in  relation  to 
sales,  and  have  been  disposed  to  imply 
warrantys  where  none  exist.  »  •  •  j 
do  not  regret  to  find,  that  there  are  men 
in  Great  Britain  who  can  look  bej'ond 
the  shores  of  that  island;  but  1  feel  no  dis- 
position to  follow  them  in  their  new  zeal 
lor  the  civil  law,  lor  the  reason,  that  It  is 
not  our  law  in  relation  to  sales  in  the 
best." 

The  same  doctrine  is  maintained  in 
Fraley  v.  Bispham,  10  Barr.,  .^20,  and 
many  other  American  decisions.  There 
have  been  no  departures  from  this  rule  in 
the  decisions  of  this  court.  In  the  case  of 
Flint  V.  Lyon,  4  Cal.,  17,  the  flour  was 
described  as  "Haxall,"  and  we  held,  that 
this  amounted  to  a  warranty,  that  the 
article  sold  was  "Haxall,"  and  not  a  dif- 
ferent brand  or  quality  of  flour.  In  Ruiz 
et  al.  V.  Norton,  4  Cal.,  359,  the  sale  note 
described  the  rice  as  "sound  rice,"  which 
it  was  held  amounted  to  a  warranty. 

Testing  the  present  case  by  the  rule 
which  we  have  deduced  from  the  better 
authority  of  courts,  the  plaintiff  cannot 
recover.  The  language  used  in  the  sale 
note  cannot  be  tortured  into  a  warranty, 
and  the  fact  that  the  plaintiff  had  an  op- 
portunity and  declined  to  inspect  the 
seeds  before  accepting  them,  takes  the 
case  from  the  operation  of  the  rule  of  im- 
plied warranty. 

Judgment  reversed,  with  costs. 

HEYDENFELDT,  J.,  concurred. 
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MORSE  et  al.  v.  SHAW. 

(134  Mass.  59.  ■) 

Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Feb.  8,  1S78. 

Replevin  of  wool.  At  the  trial  in  the  su- 
pericv  court,  before  Rockwell,  .T.,  the  jury 
returned  a  verdict  for  the  plaintiHs;  and 
the  defendant  alleged  exceptions. 

G.  M.  Stearns  and  N.  A.  Leonard,  lor 
plaintiffs.     G.  F.  Hoar,  for  defendant. 

MORTON, J.  Theplaintlffsseektoavoid 
a  sale,  upon  the  ground  that  they  were 
induced  to  make  it  by  false  and  fraudulent 
representations  of  the  defendant.  The 
burden  is  upon  them  to  show  that  the  de- 
fendant knowingly  made  false  representa- 
tions of  matters  of  fact  which  are  suscep- 
tibleof  knowledge.  Representations  which 
are  mere  expressions  of  opinion,  judgment 
or  estimate,  t)r  intended  as  expressions  of 
belief  only,  are  not  sufficient  to  support 
the  action.  They  must  be  statements  of 
facts  susceptible  of  knowledge,  as  distin- 
guished from  matters  of  mere  belief  or 
opinion.  Safford  v.  Grout,  120  Mass.  20. 
Litchfield  v.  Hutchinson,  117  Mass.  195. 

At  the  trial  of  this  case,  the  presiding 
justice  stated  these  principles  of  law  with 
substantial  correctness,  and  thedefendant 
does  not  complain  of  the  rulings  in  this 
respect.  But  he  contends  that  the  only 
representations  i)roved  in  the  case  were 
expressions  of  opinion  or  belief  as  to  the 
defendant's  ability  to  pay  his  debts,  and 
that,  therefore,  under  rules  of  law  adopt- 
ed by  the  presiding  judge,  he  should  have 
instructed  the  jury-,  as  requested,  that  the 
evidence  would  not  warrant  a  verdict  for 
the  ulain tiffs. 

The  evidence  tended  to  show  that,  in 
January,  1876,  the  defendant  went  to  the 
plaintiffs  to  buy  wool,  and.  after  some 
conversation  as  to  his  business  condition 
and  credit,  agreed  to  go  home  and  pre- 
pare a  statement  of  his  affairs;  that,  in 
the  February  following,  he  again  called 
upon  the  plaintiffs,  took  out  a  memoran- 
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duni  liook,  apparently  read  it,  and  said: 
"I  want  to  tell  .v<u)  how  I  stand.  I  could 
pay  every  dollar  of  indebtedness  of  mine, 
including  the  mortgages  on  my  real  es- 
tate, and  not  owe  on  that  real  estate 
more  than  $15,000  to  .1f20,000."  It  ap- 
peared that  he  had  a  large  and  valuable 
real  estate.  The  statement  is  equivalent 
to  a  representation  that  he  had, independ- 
ently of  his  real  estate,  property  enough 
to  pay  all  his  debts  except  .Uao.OOO. 

i^uch  a  representation  may  he  suscepti- 
ble of  either  of  two  interpretations.  It 
may  be  intended  as  a  wilfully  false  state- 
ment of  a  fact,  and  may  be  understood  as 
a  statement  of  a  fact.  Or  it  may  be  in- 
tended as  the  expression  of  the  opinion  or 
estimates  which  the  owner  has  of  the 
value  of  his  property,  and  may  be  so  un- 
derstood. Suppose,  for  instance,  that  a 
man  wlio  owns  property  worth  $1000,  for 
the  purpose  of  procuring  credit, represents 
that  he  is  worth  or  that  he  has  property 
worth  $100,000.  It  would  be  self-evident 
that  he  intended  to  misrepresent  facts, 
and  such  misrepresentation  would  be  a 
fraud.  But, if  the  same  man  should  repre- 
sent that  be  had  property  worth  $1500,  it 
might  well  be  regarded  as  an  expression 
of  his  judgment  or  estimate  of  value,  and 
therefore  notanactionablefraud.  In  such 
cases,  it  is  for  the  jury  to  determine  wheth- 
er the  representations  were  intended  and 
understood  as  statements  of  facts,  or 
mere  expressions  of  oijinion  or  judgment. 
In  the  case  at  bar,  the  court  could  not 
say,  as  matter  of  law,  that  thestatements 
made  by  the  defendant  as  to  his  property 
and  debts  were  mere  expressions  of  his 
opinion  or  belief,  and  not  statements  of 
facts.  All  the  evidence  was  before  theju- 
r.v,  disclosing  the  circumstances  and  con- 
dition of  the  defendant  and  his  property, 
and  it  was  properly  left  to  them  to  decide 
whether  the  statements  proved  were  false 
and  fraudulent  representations  of  material 
facts. 

Exceptions  overruled. 

ENDICOTT  and  LORD,  JJ.,  absent. 
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MORSE  et  al.  v.  SHERMAN. 

(106  Mass.  430.) 

Supreme  Judicial  Court  of  Massacliusetts.     Suf- 
folk.   March,  lan. 

Contract.     The    declaration    contained 
two  counts, — the  first  on  an  account  an- 
nexed, the  second  for  goods  sold,  and  re- 
ferring to  the  aecouut  as  a  bill  of  particu- 
lars.   John   S.   Manny,  one   of  the   plain- 
tiffs, testified   that  plaintiffs,  as  assignees 
of   the    Inventors'    Manufacturers'     Com- 
pany,   in    July,  1869,  took    possession    ot 
their  goods    in   a  store   in   Boston.     The 
stock  included  "a  lot  of  cutlery,  plated 
ware,    ladies'   'travelling     bags,    pocket- 
books,    pencils,  and  fancy  goods."     Th« 
defendant  proposed  "to  buy  for  cash  all 
the  goods  in  the  store  of   the  description 
named,  at  a  certain    discount    from    the 
manufacturers'    list    ot    prices,"  and    the 
plaintiffs  accepted  the  offer.    All  thegoods 
of  that  description  were  then  taken  from 
the  places  where  they  had   been  kept,  and 
put  by    themselves,   for  delivery,    and    a 
schedule  was  made,  showing  the  amount 
of  $4,103.78   as   their   price  under  the  con- 
tract of  sale.    The  defendant    then    said 
that  he  could  not  pay  for  the  whole  of 
them,  hut  would  like   apart  of   them   for 
his  customers,  and  was    allowed    to   take 
about  $1,200    worth,    paying    $1,000  "on 
account."     The  defendant    at    the    time 
promised  to   pay   the   balance    and  take 
away    the  rest  of  the  goods  in  a  tew  days. 
The  rest   of    the  goods    were   kept  at  the 
store  for  the  defendant  for  some  time,  un- 
til the  plaintiffs  were   to  vacate  the  store, 
when  plaintiffs  asked  the  defendant  to  pay 
the  hnlance  due  and  take  thegoods  away. 
Plaintiffs  refused  to  take  defendant's  note 
for   the   balance,  and  notified  him   that,  if 
he  did   not  pay  the  balance  and  take  the 
goods  away  before  they  vacated  the  store, 
they  should  store  them  at  his  risk  and  ex- 
pense, and   refused   to  let   him  have  them 
until  he  paid  tor  them.     When   they  va- 
cated the  store  they  packed   and  removed 
them  to  the  warehouse  of  one  of  the  plain- 
tiffs.   The  defendant    was  present  at  the 
time,  and  made  no   objection,   promising 
to  pay  for  them  in   a   few  days   and   take 
them  away.    The  defendant  then   offered 
the  plaintiff  at    whose    warehouse    they 
were    stored    an    assignment    of    certain 
leases    as    security  for  the    balance  due, 
which    plaintiffs    refused.     The   .plaintiffs 
then   brought  this  action.     The  judge,  be- 
ing of  opinion    that   the  declaration    was 
insuflHcient  for  the  goods  not  taken  away 
by   the  defendant,  reported  that  question 
before  verdict,  for  the  determination  of 
the  court. 

A.  A.  Kanney,  (N.  Morse,  with  him,)  for 
plaintiffs.  J.  B.  Richardson,  for  defend- 
ant. 

COLT,  J.  A  count  on  an  account  an- 
nexed may  be  used  under  our  statute, 
"where  the  action  is  for  one  or  more 
items,  which  v.'ould  be  correctly  described 
by  any  one  of  the  common  counts. "  This 
includes  an  action  for  the  price  of  goods 
bargained  and  sold,  as  well  as  one  ior 
goods  sold  and  delivered,  because  formerly 
the  price  in  such  case  could   be  recovered 


under  an  indebitatus  assumpsit.  Stearns 
V.Washburn,  7  Gray,  187.  Do  the  facts 
here  reported  justify  the  jury  in  finding  tor 
the  plaintiffs  under  a  general  count  for 
goodsbargained  and  sold,  or  such  a  count 
for  goods  sold  and  delivered?  If,  so,  then 
the  declaration  on  the  account  annexed  is 
sufficient,  and  the  case  should  have  been 
submitted  to  them. 

The  evidence  reported  tends  to  show  a 
completed  contract  of  sale.  Nothing  re- 
mained to  be  done  by  either  party,  in  the 
way  of  designating,  or  appropriating,  or 
accepting,  the  goods  sold.  They  were  all 
that  were  in  the  store  of  the  description 
named,  and  were  taken  from  the  shelves, 
scheduled,  and  put  by  themselves.  After 
they  were  thus  set  apart,  the  defendant 
took  a  portion  of  them,  paying  a  part  of 
the  price,  and  saying  that  he  had  not 
money  to  pay  for  the  whole,  but  prom- 
ising to  pay  the  balance  in  few  days. 
The  goods  have  since  been  kept  by  the 
plaintiffs  ready  to  be  surrendered  to 
the  defendant  upon  paj'ment  of  the 
balance  of  the  purchase  money.  The 
purchase  was  for  cash ;  and  the  plain- 
tiffs had  a  right  to  retain  possession,  by 
virtue  of  their  lien  for  the  price.  The  con- 
tract of  sale  was  csecuted. 

It  is  a  familiar  rule  of  pleading  that, 
when  the  terms  of  a  special  contract  have 
been  so  far  performed  that  nothing  re- 
mains but  a  mere  duty  to  pay  money, 
then  the  amount  due  may  be  recovered 
under  a  general  count.  It  is  only  neces- 
sary to  declare  specially,  when  the  agree- 
ment remains  executory.  Thus  when  the 
contract  of  sale  is  complete,  and  the  ven- 
dee does  not  take  away  the  goods,  the 
vendor  may  recover  the  price  in  indebita- 
tus assumpsit.  The  law  does  not  require 
that  complete  delivery,  that  actual  re- 
ceipt of  thegoods,  which  would  he  neces- 
sary to  defeat  the  vendor's  lisn  for  the 
price,  or  his  right  ot  stoppage  in  transitu, 
or  which  would  be  required  to  take  the 
case  out  of  the  statute  ot  frauds.  The 
term  "delivery"  is  used  in  the  law  ot  sales 
in  very  different  senses.  It  is  used  in  turn 
to  denote  transfer  of  title  and  transfer  of 
possession  ;  and  where  the  parties  have 
agreed,  and  the  specific  articles  are  appro- 
priated and  accepted,  then,  independently 
of  the  statute  of  frauds,  it  is  often  said, 
there  is  sufficient  delivery  to  pass  the 
title,  although  there  be  no  transfer  of  i)os- 
session.  And  this  must  be  so,  in  order  to 
be  consistent  with  the  lien  which  remains 
to  the  vendor  for  the  price.  2  Kent  Com. 
(6th  ed.j  492.  Simmons  v.  Swift,  5  B.  &  C. 
S57.  In  Dixon  v.  Yates,  5  B.  &  Ad.  313, 
Parke,  J.,  said  that  when, by  the  contract 
itself,  the  vendor  appropriates  to  the  ven- 
dee a  specific  chattel,  and  the  latter  there- 
by agrees  to  take  the  specific  chattel  and 
pay  the  stipulated  price,  the  parties  are 
then  in  the  same  situation  as  they  would 
be  in  after  a  delivery  of  goods  in  pursu- 
ance of  a  general  contract.  The  appro- 
priation ot  the  chattel  is  equivalent  to  de- 
livery by  the  vendor;  and  the  assent  of 
the  vendee,  to  take  the  specific  articles 
and  pay  the  price,  is  equivalent  to  his  ac- 
cepting possession.  And  it  is  now  well 
settled  that  "by  the  law  ot  England,  by 
a  contract  for  the  sale  of  specific  aseer- 
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tained  goods,  the  property  immediately 
vests  in  the  buyer,  and  a  right  to  the 
price  in  the  seller,  unless  it  can  be  shown 
tliat  such  was  not  the  intention  of  the 
parties."  Gilmour  v.  Supple,  11  Moore  P. 
C.  551.566.  Blacliburn,  J.,  in  Calcutta  & 
Burmah  Steam  Navigation  Co.  v.  Be  Mat- 
tos.  82  L.  J.  (N.  S.)  Q.  B.  322,  328.  See 
also  Damon  v.  Osborn,  1  Pick.  47(5;  Mid- 
dlesex Co.  V.  Osgood,  4  Gray,  447;  Riddle 
V.  Varnum,  '^0  Pick.  280. 

In  Atwood  V.  Lucas,  53  Maine,  508,  cited 
for  the  defendant,  tlie  action  indeed  was 
upon  an  account  annexed,  which  would, 
as  we  have  seen,  have  been  maintained  by 
proof  of  goods  bargained  and  sold  mere- 
ly, as  well  as  by  proof  of  goods  sold  and 
delivered.  But  the  facts  of  the  case  are 
not  fully  stated  in  the  report;  the  ques- 
tion passed  upon,  as  appears  both  in  the 
opinion  of  the  court  and  the  head  note  of 
the  reporter,  was  whether  general  indebi- 
tatus assumpsit  could  be  supported,  with- 
out proof  of  actual  delivery  and  accept- 
ance of  tliegoods;  and  it  was  erroneously 
assumed  that  goods  bargained  and  sold 
required  a  special  count,  and  could  not  be 
recovered  for  under  the  common  counts. 
That  case  therefore  is  of  no  weight  upon 
the  question  what  evidence  la  necessary 
to  maintain  an  action  for  goods  bar- 
gained and  sold. 

In  Turley  v.  Bates,  2  H.  &  C.  200,  the  dec- 
laration contained   a  special  count,  with 


counts  for  goods  bargained  and  sold, 
goods  sold  and  delivered,  and  on  an  ac- 
count stated  ;  the  plaintiff  sold  thedefend- 
ant  a  quantity  of  clay  at  a  certain  price 
per  ton,  to  be  carted  away  by  the  defend- 
ant and  weighed  at  his  own  expense;  it 
appeared  that  it  was  the  intention  of  the 
parties  that  the  property  should  pass  to 
the  buyer;  and  it  was  held  that  the  plain- 
tiff might  recover  the  balance  of  the  price 
under  a  count  for  goods  bargained  and 
sold,  although  the  clay  had  never  been  all 
carted  away  and  weigtied. 

It  is  competent,  of  course,  for  the  par- 
ties expressly  to  agree,  in  the  contract 
of  sale,  that  the  title  to  the  property  shall 
not  pass  except  on  the  performance  of  a 
precedent  or  concurrent  condition,  such 
as  the  payment  of  the  price.  It  is  then  a 
conditional  sale  strictly ;  and  it  isfamiliar 
law  iliat  the  title  will  remain  in  the  seller. 
It  will  not  be  a  comijlete  sale;  it  is  then 
an  executory  contract;  and  it  may  be 
that  the  vendor's  remedy  is  only  upon  a 
special  count.  The  case  shows  no  such  ex- 
jiress  condition  here;  and  there  was  evi- 
dence enough,  in  the  opinion  of  a  majority 
of  the  court,  to  warrant  the  jury  in  find- 
ing that  it  was  the  intention  of  the  par- 
ties to  make  the  sale  complete  and  abso- 
lute, subject  only  to  the  vendor's  lien  for 
the  price.  Upon  such  a  state  of  facts,  a.* 
we  have  seen,  the  declaration  is  sufiicient> 

Case  to  stand  for  trial. 
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MORTON  V.  TIBBETT. 

(15  Q.  B.  428.) 

Queen's  Bench.    May  31,  1850. 

Debt  for  goods  soUl  and  delivered,  and 
■goods    bargaiiipd    and    sold.    Plea,   nun- 
qiiuni  indebitatus.    Issue  thereon. 

On  the  trial  before  Pollock,  €.  B.,  at  the 
Cambridgeshire  spring  asnlzea,  1849,  it  ap- 
peared that  the  action  was  brought  to  re- 
cover the  price  of  fifty  quarters  of  vyheat. 
On  25th  August,  1848,  the  plaintiff  and  de- 
fendant being  at  March  marliet,  sold  the 
wheat  to  the  defendant  by  sample.  The 
defendant  said  that  he  would  send  one 
Edgley,  a  general  carrier  and  lighterman, 
on  the  following  morning  to  receive  the 
residue  of  the  wheat  in  a  lighter  for  the 
purpose  of  conveying  it  oy  water  from 
March,  where  it  then  was,  to  Wisbeach  ; 
and  the  defendant  himself  took  the  sam- 
ple away  with  him.  On  26th  August  Edg- 
ley received  the  wheat  accordingly.  On 
the  same  day  thedefendant  sold  the  wheat 
at  a  profit,  by  the  same  sample,  to  one 
Hampsou  at  Wisbeach  market.  The  wheat 
arrived  at  Wisbeach  in  due  course  on  the 
evening  of  Monday  the  28th  August,  and 
was  tendered  by  Edgley  to  Hampson  on 
the  following  morning,  when  he  refused 
to  take  it,  on  the  ground  that  it  did  not 
correspond  with  the  sample.  Up  to  this 
time  the  defendant  had  not  seen  the 
wheat;  nor  had  anyone  examined  it  on 
his  behalf.  Notice  of  Hampson's  repudia- 
tion of  his  contract  was  given  to  the  de- 
fendant; and  the  defendant  on  Wednesday 
the  30th  August  sent  a  letter  to  the  plain- 
tiff repudiating  his  contract  with  the 
plaintiff  on  the  same  ground.  There  was 
no  memorandum  in  writing  of  the  bargain 
within  §  17  of  the  statute  of  frauds,  29 
Car.  2,  c.  3;  and  it  was  objected  for  the 
defendant  that  there  was  no  evidence  of 
acceptance  and  receipt  to  satisfy  the  re- 
quirements of  the  same  section.  The  lord 
chief  baron  overruled  the  objection ;  and 
the  counsel  for  the  defendant  addressed 
the  jury  exclusively  on  the  question  of 
such  acceptance  and  receipt.  A  verdict 
was  found  forthe  plaintiff,  and  leave  given 
to  move  to  enter  a  nonsuit,  if  the  court 
should  think  either  that  there  was  no  ev- 
idence of  acceptance  and  receipt  ornosuch 
evidence  as  justified  the  verdict. 

Before  CAMPBELL,  C.  J.,  PATTESON, 
COLERIDGE,  and  ERLE,  JJ. 

Worlledge  in  Easter  term,  1849,  obtained 
arule  nisi  accordingly.  In  this  terra  (May 
22d)  Andrews  and  O'Malley  shewed  cause. 
Worlledge  and  Couch,  contra. 

CAMPBELL,  C.J.  In  this  casetheques- 
tion  submitted  to  us  is,  whether  there  was 
any  evidence  on  which  the  jury  could  be 
justified  in  finding  that  the  buyeraccepted 
the  goods  and  actually  received  the  same, 
so  as  to  render  him  liable  as  buyer,  al- 
though he  did  not  give  any  thing  in  ear- 
nest to  bind  the  bargain  or  in  part  pay- 
ment, and  there  was  no  noteor  memoran- 
dum in  writing  of  the  bargain. 

It  would  be  very  difficult  to  reconcile 
the  cases  on  this  subject;  and  the  differ- 
ence between  them  may  be  accounted  for 


by  the  exact  words  of  the  17th  section  of 
the  statute  of  frauds  not  having  been  al- 
ways had  in  recollection.  Judges  as  well 
as  counsel  have  supposed  that,  to  dis- 
pense with  a  written  memorandum  of  the 
bargain,  there  must  first  have  been  a  re- 
ceipt of  the  goods  by  the  buyer,  and  after 
that  an  actual  acceptance  of  the  same. 
Hence  perhaps  has  arisen  the  notion  that 
there  must  have  been  such  an  acceptance 
as  would  preclude  the  buyer  from  ques- 
tioning the  quantity  or  <iuality  of  the 
goods,  or  in  any  way  disputing  that  the 
contract  has  been  fully  performed  by  the 
vendor.  But  the  words  of  theactof  parlia- 
ment are:  "No  contract  for  the  sale  of 
any  goods,  wares  and  merchandizes,  f'lr 
the  price  of  £10  sterling  or  upwards,  shall 
be  allowed  to  be  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain, 
or  in  part  of  payment,  or  that  some  note 
or  memorandum  in  writing  of  the  said 
bargain  be  made  and  signed  by  the  par- 
ties to  be  charged  by  such  contract,  or 
their  agents  thereunto  lawfully  author- 
ized." It  is  remarkable  that,  uotwi|;h- 
standing  the  importance  of  having  a  writ- 
ten memorandumof  the  bargain, the  legis- 
lature appears  to  hare  been  willing  that 
this  might  be  dispensed  with  where  by 
mutual  consent  there  has  been  part  per- 
formance. Hence  the  payment  of  any 
sum  in  earnest  to  bind  the  bargain  or  in 
part  payment  is  suiSrient.  This  act  on 
the  part  of  the  buyer,  if  acceded  to  on  the 
part  of  the  vendor,  is  sufficient.  The  same 
effect  is  given  to  the  corresponding  act  by 
the  vendor  of  delivering  part  of  the  goods 
sold  to  the  buyer,  if  the  buyer  shall  accept 
such  part  and  actually  receive  the  same. 
As  part  payment  however  minute  the  sunj 
may  be  is  sufficient,  so  part  delivery  how- 
ever minute  the  portion  may  be  is  suflB- 
cient.  This  shews  conclusively  that  the 
!  condition  imposed  was  not  the  complete 
[fulfilment  of  the  contract  to  the  satisfac- 
I  tion  of  the  buyer.  In  truth  the  effect  ol 
fulfilling  the  condition  is  merely  to  waive 
written  evidence  of  the  contract  and  ta 
allow  the  contract  to  be  established  by 
parol  as  before  the  statute  of  frauds 
passed.  The  question  may  then  arise, 
whether  it  has  been  performed  either  on 
the  one  side  or  the  other.  The  acceptance 
is  to  be  something  which  is  to  precede  or 
at  any  rate  to  be  contemporanecus  with 
the  actual  receipt  of  the  goods,  and  is 
not  to  be  a  subsequent  act  after  the  goods 
have  been  actually  received,  weighed, 
measured,  or  examined.  As  the  act  of 
parliament  expressly  makes  the  accept- 
ance and  actual  receipt  of  any  part  of  the 
goods  sold  sufficient,  it  must  he  open  to 
the  buyer  to  object  at  all  events  to  the 
quantity  and  quality  of  the  residue,  and 
even  where  there  is  a  sale  by  sample  that 
the  residue  offered  does  not  correspond 
with  the  sample.  We  are  therefore  of 
opinion  that,  whether  or  not  a  delivery  of 
the  goods  sold  to  a  carrier  or  any  agent 
of  the  buyer  is  sufficient,  still  there  may 
be  an  acceptance  and  receipt  within  the 
meaning  of  the  act  without  the  buyer  hav- 
ing examined  the  goods  or  done  any  thing 
to  preclude  him  from  contending  that  they 
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do  not  correspond  with  the  contract. 
Tbe  acceptance  to  let  in  parol  evidence  of 
the  contract  appears  to  us  to  be  a  differ- 
ent acceptance  from  that  which  affords 
conclnsive  evidence  of  the  contract  having 
been  fulfilled. 

We  are  therefore  of  opinion  In  this  case 
that,  although  the  defendant  had  done 
nothing  vvhich  would  ha,ve  precluded  him 
from  objecting  that  the  wheat  delivered 
to  Edgley  was  not  according  to  the  con- 
tract, there  was  evidence  to  justify  the 
jury  in  finding?  that  the  defendant  accept- 
ed and  received  it. 

We  will  now  examine  Ihe  cases  which 
are  supposed  to  prove  the  doctrine  that 
there  can  be  no  acceptance  within  the 
meaning  of  the  statute  of  frauds  unless 
the  buyer  is  precluded  from  objecting  that 
the  vendor  has  not  fully  performed  the 
contract  on  his  part.  The  first  of  these 
was  Howe  v.  Palmer,!  which  we  clearly 
think  was  well  decided,  although  we  can- 
not concur  in  all  the  reasons  given  for  the 
decision.  There  the  only  evidence  of  ac- 
ceptance and  receipt  was  that  the  agent 
of  the  vendor  who  had  verbally  sold  to 
the  defendant  twelve  bushels  of  tares, 
part  of  a  larger  quantity  in  the  vendor's 
possession,  had  measured  off  twelve  bush- 
els of  the  tares,  and  set  them  apart  tor  the 
purchaser.  According  to  the  contract 
they  were  to  remain  in  the  possession  of 
the  vendor  till  called  for.  The  purchaser 
therefore  neither  had  accepted  nor  received 
the  goods.  Abbott,  C.  J.,  does  say:  "If 
he  had  once  accepted  he  could  not  after- 
wards make  any  objection,  even  if  it 
turned  ont  that  the  tares  did  not  corre- 
spond with  the  sample."  But  this  obser- 
vation was  quite  unnecessary  for  the  de- 
termination of  the  case;  and,  with  the 
most  sincere  respect  to  the  great  judge 
from  whom  it  fell,  we  do  not  think  that 
it  is  applicable.  The  proper  ratio  deci- 
dendi seems  to  us  to  be  given  by  Holroyd, 
J.,  where  he  says:  "In  this  case  there  has 
been  no  actual  receipt  of  any  part  of  the 
goods  sold  within  the  usual  meaning  of 
the  term,  and  T  think  that  what  has  been 
done  ought  not  to  be  considered  in  point 
oflawasan  acceptance.  For  supposing 
that  it  was  made  part  of  the  contract  in 
this  case  that  the  seller  should  set  apart 
and  measure  the  thing  sold,  that  would 
not  make  the  act  of  measuring  amount  to 
a  virtual  acceptance  or  receipt  of  the 
goods  by  the  buyer."  The  next  case  relied 
upon  is  Tempest  v.  Fitzgerald, 2  where  in 
an  action  for  the  price  of  a  horse  that  had 
died  after  the  time  when  he  was  sold  by 
parol  and  before  he  was  delivered  or  paid 
for,  the  question  arose  upon  whom  the 
loss  should  fall.  The  only  evidence  of  ac- 
ceptance and  receipt  was  that,  while  the 
horse  remained  in  the  possession  of  the 
vendor,  the  purchaser  made  his  servant 
gallop  the  horse  and  gave  some  directions 
about  his  treatment,  requesting  that  he 
might  be  kept  by  the  vendor  a  week 
longer.  The  court  held  that  there  had 
been  no  acceptance  and  receipt  of  the  horse 
by  the  purchaser.  But  the  case  has  little 
connection    with   the   doctrine  contended 
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for,  that  there  must  be  an  opportunity 
for  the  vendor  to  inspect  the  quality  of 
the  thing  sold;  and  Abbott,  C.  J.,  founds 
his  ju(]gmentur)on  this  consideration,  that 
the  defendant  had  no  right  of  property  in 
the  horse  till  the  price  was  paid,  and  could 
not  till  then  exercise  any  act  of  ownership 
over  him.  Holroyd,  J.,  says:  "There  is 
no  evidence  to  shew  that"  the  vendor 
"had  ever  parted  with  the  possession "  of 
the  horse.  Next  comes  Hanson  v.  Armi- 
tage.ii  There  the  vendor,  who  resided  in 
London,  having  been  in  the  habit  of  Cell- 
ing goods  to  a  customer  in  the  country 
and  of  delivering  them  to  a  wharfinger  to 
bo  forwarded  by  the  first  ship,  in  pursu- 
ance of  a  verbal  order  from  the  customer 
delivered  a  parcel  of  goods  to  the  wharf- 
inger to  be  forwarded  in  the  usual  man- 
ner. The  customer  had  done  nothing  be- 
yond givingthe  verbal  orderforthe  goods. 
Abbott,  C.  J.,  in  a  very  few  words  deliv- 
ered the  judgment  of  the  court  that  an  ac- 
tion could  not  be  maintained  for  the  price 
of  the  goods,  on  the  ground  that  the  ac- 
ceptance in  this  case  not  being  by  the  par- 
ty himself  was  not  sufficient,  referring  to 
Howe  V.  Palmer,*  where  he  says:  "It  was 
held  that  there  could  no  actual  acceptance 
so  long  as  the  buyer  continued  to  have  a 
right  to  object  either  to  the  quantum  or 
quality  of  the  goods."  But  the  decision 
may  well  stand  on  other  grounds;  and 
we  may  observe  that  it  is  an  actual  re- 
ceipt of  the  goods  which  the  statute  re- 
quires, and  not  an  actual  acceptance. 
Carter  v.  Toussaints  was  liKewise  relied 
uoon,  but  it  was  merely  (like  Tempest  v. 
Fitzgerald  «)  a  case  of  a  sale  by  parol  of  a 
horse  that  remained  always  in  the  pos- 
session and  under  the  control  of  the  ven- 
dor, so  that  lie  could  not  have  been  ac- 
cepted and  received  by  the  purchaser. 
Abbott,  C.  J.,  says:  "The  plaintiff's  char- 
acter of  owner  remained  unchanged  from 
first  to  last."  The  next  case  is  Smith  v. 
Snrman.T  and  there  after  a  sale  of  timber 
by  parol  the  purchaser  had  offered  to  sell 
the  butts,  and  had  given  some  directions 
about  crosscutting  the  timber;  but  the 
evidence  clearly  proved  that  the  whole 
continued  to  remain  in  the  possession  of 
the  vendor.  The  court,  as  might  have 
been  expected,  held  that  there  could  be  no 
receipt  Iby  the  purchaser  while  the  posses- 
sion of  the  goods  remained  with  the  ven- 
dor. A  very  learned  judge,  my  Brother 
Parke, does  unT'ecessarily  add  :8  "That the 
later  cases  have  established  that,  un.ess 
there  has  been  such  a  dealing  on  the  part 
of  the  purchaser  as  to  deprive  him  oE  any 
right  to  object  to  the  quantity  or  quality 
of  the  goods,  or  to  deprive  the  seller  oE  his 
right  of  lien,  there  cannot  be  any  part  ac- 
ceptance. "  That  there  can  be  no  accept- 
ance and  receipt  by  the  purchaser  while 
the  lien  of  the  vendor  remains  is  clear 
enough,  for  tlie  vendor's  lien  necessarily 
supposes  tnat  he  retains  the  possession  of 
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the  goods;  but  I  must  be  permitted  to 
doubt  whether  the  cases  referred  to  have 
established  the  residue  of  the  rule.  The 
last  case  cited  on  behalf  of  the  defendant 
was  Norman  v.  Phillips.9  This  case  very 
much  resembled  Hanson  v.  Armitage.io 
and  presented  no  stronger  evidenc3  of  ac- 
•ceptance  and  receipt.  The  defendant  liv- 
ing at  Wallingtord  gave  the  plaintiff,  a 
timber  merchant  in  London,  a  verbal  or- 
der for  timber,  directing  it  to  be  sent  to 
the  Paddington  station  of  the  Great  West- 
ern Railway  so  that  It  might  be  forward- 
ed to  him  at  Walliugford.  The  timber 
was  accordingly  forwarded  to  the  Wal- 
liugford station  ;  but  the  defendant  being 
informed  ofits  arrival  refused  to  have  any 
thing  to  do  with  it.  The  court  held  that 
although  there  might  be  a  scintilla  of  evi- 
4lence  for  the  jury  of  an  acceptance  of  the 
timber  within  the  statute  of  frauds,  yet 
there  was  not  suf&cient  to  warrant  them 
in  finding  that  there  was  such  an  accept- 
ance; and  the  court  set  aside  a  verdict  for 
the  plaintiff  as  not  warranted  by  the  evi- 
dence. Aldersnn,  B.,says:  "The  true  rule 
appears  to  me  to  be  that  acceptance  and 
delivery  under  the  statute  ot  frauds  means 
such  an  acceptance  as  precludes  the  pur- 
■chaser  from  objecting  to  the  quality  of 
the  goods."  He  adds  what,  with  great 
deference,  is  a  better  reason :  "The  carrier 
Is  only  an  agent  for  the  purpose  of  carry- 
ing, and  here  the  purchaser  himself  imme- 
diately refused  to  take  the  goods."  It 
was  upon  this  reason  that  the  rest  of  the 
court  appears  to  have  proceeded. 

It  there  were  such  a  rule  as  is  contended 
lor  it  would  be  decisive  against  the  plain- 
tiff in  this  case,  for  the  defendant  never 
had  an  opportunity  of  examining  the 
goods  sold:  there  is  no  evidence  that 
Edgley  was  his  agent  for  that  purpose; 
and  he  had  done  nothing  to  preclude  him 
from  objecting  to  the  quality  of  the 
wheat.  But  if  there  be  no  such  rule,  then 
surely  there  was  evidence  to  submit  to 
the  jury  and  to  justify  them  in  finding  an 
acceptance  and  receipt.  He  specially  sent 
Edgley  to  receive  the  wheat .  after  the  de- 
livery of  the  wheat  to  his  agent  and  when 
it  was  no  longer  in  the  possession  of  the 
vendor,  instead  of  rejecting  it  as  in  other 
■cases,  he  exercised  an  act  of  ownership 
over  it  by  re-selling  it  at  a  profit,  and  al- 
tering its  destination  by  sending  it  to  an- 
other wharf,  there  to  be  delivered  to  his 
vendee.  The  wheat  was  then  construct- 
ively in  his  own  possession;  and  could 
such  a  re-sale  and  order  take  place  without 
his  ha  ving  accepted  and  received  the  com- 
modity? Does  it  lie  in  his  mouth  to  say 
that  be  has  not  accepted  that  which  he 
bas  re-sold  and  sent  on  to  be  delivered  to 
another?  At  any  rate  is  not  this  evidence 
from  which  such  an  acceptance  and  receipt 
may  be  inferred  by  the  jury?  Upon  sim- 
ilar evidence  the  finding  of  an  acceptance 
and  receipt  has  been  sanctioned  by  very 
eminent  judges.  In  Hart  v.  Sattley.n 
where  goods  had  been  verbally  ordered  to 
be  sent  from  Loudon  to  Dartmouth,  and 
were  sent   by  a  carrier  employed  by  the 


•14  M.  &  W.  27T. 
^"5   B.   &  Aid.  557. 
"3  Oampb.  528. 


defendant,  and  were  not  proved  to  have 
been  rejected  by  him,  although  there  was 
no  proof  that  they  had  come  to  his  hands, 
Chambre, , I.,  is  reported  to  have  said:  "I 
think  under  the  circumstances  of  this  case 
the  defendant  must  be  considered  as  hav- 
ing constituted  the  master  of  the  ship  his 
agent  to  accept  and  receive  the  goods." 
The  plaintiff  recovered  a  verdict  which 
was  not  disturbed.  In  Chaplin  v.  Rog- 
ers,^2  where  a  stack  of  hay  being  sold  by 
parol  to  the  defendant  he,  without  pay- 
ing for  it  or  removing  it,  re-sold  a  part  of 
it  to  another  person  who  took  it  away, 
and  the  jury  fonnd  that  the  defendant  had 
accepted  and  received  the  stack  of  hay. 
Lord  Kenyon  said:  "The  question  was 
specifically  left  to  the  jury  whether  or  not 
there  were  an  acceptance  of  the  hay  by  the 
defendant,  and  they  liave  found  that  there 
was,  which  puts  an  end  to  any  question 
of  law. "  "  Here  the  defendant  dealt  with 
this  commodity  afterwards  as  if  It  were 
in  his  actual  possession;  for  he  sold  part 
of  it  to  another  person."  "The  other 
judges  agreed  that  there  was  sufficient 
evidence  of  a  delivery  to  and  acceptance 
by  the  defendant  to  leave  to  the  jury." 
And  the  verdict  for  the  plaintiff  was  con- 
firmc^d.  So  in  Blenkinsop  v.  Clayton, is 
Gibbs,  C.  J.,  and  the  whole  court  of  com- 
mon pleas,  agreed  that  If  a  person  who 
has  contracted  for  the  purchase  of  goods 
offers  to  re-sell  them  as  his  own,  whether 
this  be  proof  of  an  acceptance  aud  receipt 
of  the  goods  by  himself  is  a  question  for 
the  jury.  I  will  only  further  mention  the 
well-considered  case  of  Bushel  v.  Wheeler.i* 
decided  in  this  court.  The  defendant  re- 
siding in  Herefordshire  had  verbally  or- 
dered goods  from  a  manufacturer  at  Bris- 
tol ;  according  to  his  orders  they  were 
sent  to  Hereford  and  deposited  in  a  ware- 
house there.  After  they  had  been  a  consid- 
erable time  there  the  defendant  repudiated 
them.  In  an  action  for  the  price  before  a 
most  learned  and  cautious  judge,  Mr.  Jus- 
tice Erskine,  it  was  left  to  the  jury  wheth- 
er upon  the  evidence  the  buyer  had  accept- 
ed and  received  thegoods;  and  the  verdict 
was  for  the  defendpnt,  with  liberty  to  en- 
ter a  verdict  for  the  plaintiff  if  the  court 
should  be  of  opinion  that  therewas  an  ac- 
ceptance. A  rule  to  shew  cause  was 
granted  ;  and  cause  being  shewn  the  court 
unanimously  approved  of  the  direction, 
but  declined  to  take  upon  themselves  to 
enter  a  verdict  for  the  plaintiff,  and  made 
a  rule  absolute  for  a  new  trial.  I  partic- 
ularly rely  upon  the  pointed  language  in 
that  case  of  my  Brother  Coleridge,  who, 
after  observing  that  the  acceptance  re- 
quired by  the  statute  must  be  very  clear 
and  unequivocal,  says  that  it  may  be  con- 
structive; and  adds  that  "it  is  a  question 
for  the  jury,  whether  under  all  the  circum- 
stances" "the  acts  which  the  buyer  does 
or  forbears  to  do  are  an  acceptance  or 
otherwise." 

These  are  express  decisions  through  a 
long  course  of  years  that  there  may  be 
an  acceptance  and  receipt  ot  goods  bj'  a 
purchaser   within  the  statute  ot  frauds, 
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althoiiah  he  has  had  no  opportunity  of 
examining  them,  and  although  he  has 
done  nothing  to  preclude  himself  from 
olijeetiag  that  they  do  not  torrespoud 
■with  the  contract.  We  approve  of  these 
decisions    thinliing  that  they  do   not  in- 


fringe upon  the  statute  of  frauds  and  that 
they  conduce  to  fair  dealing  in  trade. 

We  are  therefore  of  opinion  that  in  this 
case  the  rule  tor  entering  a  nonsuit  should 
be  discharged. 

Rule  discharged. 
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NATIONAL  BANK  v.  DAYTON. 

(103  U.  8.  59.) 

Supreme  Court  of  the  United  States.    Oct.  Term, 
1880. 

Error  to  the  supreme  court  of  Wyoming 
Territory. 

Samuel  Shellabarger  and  Jeremiah  S. 
Wilson,  for  plaintiff  in  error.  Mr.  William 
A.  Maury,  for  defendant  in  error. 

Mr.  Justice  HARLAN  delivered  the  opin- 
ion of  the  court. 

This  was  replevin  by  the  Wyoming  Na- 
tional Bank  against  Thomas  J.  Dayton. 
The  latter,  as  sheriff  of  Albany  county, 
Wyoming  territory,  had,  by  virtue  of  sev- 
eral attachments  against  the  property  of 
one  W.S.  Bramel, levied  upon  a  number  of 
cords  of  wood.  The  banii,  claiming  to  be 
the  owner  of  the  wood  at  and  before  the 
time  when  the  writs  were  issued  and  levied, 
brought  this  action  to  recover  it,  and 
damages  for  the  detention  thereof. 

In  the  court  of  original  jurisdiction  a 
verdict  was  returned  in  favor  of  the  de- 
fendant, and  judgment  thereon  entered. 
From  the  judgment  of  affirmance  by  the 
supreme  court  of  the  territory  the  present 
writ  of  error  is  prosecuted. 

Upon  the  question  of  the  ownership  of 
the  wood,  at  the  date  of  the  respective 
levies,  the  wvidence  was  conflicting,  and 
presented  a  case  peculiarly  within  the 
province  of  the  jury  to  determine,  under 
proper  guidance  as  to  the  law  governing 
it.  Without  attempting  to  set  forth  the 
whole  case,  it  is  suflicient  to  remaric  that 
there  was  evidence  to  establish  the  follow- 
ing facts  : — 

Bramel  was  engaged  in  the  business  of 
bringing  wood  down  the  Big  Laramie 
river  to  Laramie  city.  He  had  a  con- 
tract with  the  Union  Pacific  Railroad 
Company  for  the  delivery  to  it,  at  its  yard 
in  that  city,  by  a  speeitied  date,  of  five 
hundred  cords  of  wood  at  $5  percord.  In 
the  necessary  preparations  for  that  en- 
gagement, he  had,  prior  to  Oct.  30,  1873, 
received  from  the  bank  about  $2,100,  which 
its  president  testified  had  been  advanced 
to  him  at  different  times  on  this  same 
wood.  For  these  advances  the  bank  held 
his  notes.  On  tjie  day  last  named  he  ap- 
plied to  the  president  of  the  bankfora  fur- 
ther advance  of  money.  His  applicdtion 
was  denied.  He  then  proposed  that  the 
bank  should  buy  all  the  wood  he  had, 
some  of  which  was  then  in  the  yard  of  the 
company,  but  not  received  by  it,  some  on 
the  bank  of  the  river,  and  somein  the  river. 
This  proposition  was  at  first  declined; 
but,  after  further  conversation  between 
him  and  the  president  of  the  bank,  it  was 
agreed  that  the  bank  should  take  the  five 
hundred  cords  at  $.5  per  cord,  to  be  paid 
for  in  the  debt  of  $2,100,  then  held  by  the 
bank,  and  $400  in  cash,  upon  the  condi- 
tion that  the  company  would  receive  the 
wood  from  the  bank  upon  like  terms.  It 
was  a  part  of  the  arrangement  that 
Bramel  should,  in  that  event,  put  the 
wood  into  the  yard  of  the  company,  and 
use   the   .$400  for  that    purpose.     In  order 


to  ascertain  whether  the  company  would 
assent  to  this  arrangement,  the  bank 
cashier  and  Bramel,  by  direction  of  the 
president  of  the  bank,  visited  Mr.  Shank- 
land,  who  had  thecontrol  of  all  such  busi- 
ness for  the  company.  They  returned  to- 
gether and  reported  that  Shankland  ap- 
proved the  arrangement,  and  would  make 
out  the  vouchersfor  the  wood  to  the  bank. 
The  cashier  then  paid  $400  to  Bramel,  tak- 
ing his  note  therefor,  bearing  interest  at 
three  percent  per  month;  and  the  latter 
went  on  putting  the  wood  into  the  yard 
of  the  company.  He  had  delivered  at  that 
place  about  three  hundred  and  seventy- 
five  cords,  and  had  a  few  cords  on  the 
river-bank,  when  it  was  all  seized  by  the 
defendant  in  error,  under  the  attachments 
against  Brarael's  property.  None  of  the 
wood  had  then  been  actually  received  by 
the  company.  Bramel's  notes,  to  which 
we  have  referred,  were  held  by  the  bank 
at  the  commencement  of  this  action. 
They  were  taken,  as  the  hank  claimed 
and  proved  by  its  president,  more  as 
memoranda  than  anything  else,  and  had 
not  been  surrendered  to  Bramel  because 
he  had  not  called  at  the  bank  for  them. 

Such  was,  substantially,  the  case  of  the 
bank.  We  do  not  say  that  thejury  should 
have  found  that  it  was  made  out,  even  by 
a  decided  preponderance  of  the  evidence, 
but  only  that  there  was  evidence  tending 
to  show  that  the  contract  and  acts  of  the 
parties  were  such  as  the  foregoing  state- 
ment sets  forth. 

Looking  at  the  case  in  the  light  of  these 
facts,  it  seems  that  the  transaction  be- 
tween the  bank  and  Bramel  was  some- 
thing more  than  a  mere  agreement  as  to 
the  disposition  of  the  money  to  be  ob- 
tained from  the  company.  It  constituted 
a  sale  to  the  bank  of  all  the  wood  which 
he  delivered  at  the  yard  of  the  company. 
The  absolute  title  to  it  passed  to  the  bank 
upon  his  depositing  it  there,  with  the  in- 
tention or  for  the  purpose  of  completing 
the  sale.  Nothing  more  remained  to  be 
done  by  him.  His  contract  bound  him 
to  deliver  the  wood,  not  to  the  company, 
but  at  its  yard  only.  In  legal  contempla- 
tion, it  then  came  into  the  possession  and 
control  of  the  bank,  and  was  not  there- 
after subject  to  be  reached  by  hiscreditors, 
upon  the  mere  ground  that  the  title  had 
not  passed,  or  that  a  complete  delivery 
had  not  been  made.  The  delivery  in  exe- 
cution of  the  contract,  at  a  specified  place 
not  belonging  to  him,  was  such  as  accord- 
ed with  the  natureofthe  property.  When 
placed  in  the  yard  of  the  company,  in  pur- 
suance of  the  agreement,  the  acts  of  the 
parties  united  with  the  previous  verbal 
contract,  resulting  in  a  consummated  ob- 
ligatory agreement,  depriving  the  seller  of 
all  further  control  of  the  i)roperty,  and 
putting  it  under  the  exclusive  dominion  of 
the  buyer,  with  a  perfected  title  thereto. 

From  that  moment,  the  indebtedness  of 
the  seller  to  the  bank  to  the  extent  of  the 
contract  price  of  the  wood  actually  deliv- 
ered at  the  designated  place  was  dis- 
charged, and  the  property  was  thence- 
forward at  the  risk  of  the  buyer.  Actual 
manualpossession  of  thebank  byitsagents 
was,  under  the  circumstances  and  regard- 
ing the  nature  of  the  property,  both  iroprac- 
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NEWHALL  et  al.  v.  CENTRAL  PAC.  R.  CO. 

(51  Cal.  345.) 

Supreme  Court  of  California.    July,  1876. 

Appeal  from  district  court,  fifteenth  ju- 
dicial district,  city  and  county  of  San 
Francisco. 

Campbell,  Fox  &  Campbell,  for  appel- 
lant. W.  H.  Rhodes,  S.  M.  "Wilson,  and 
W.  W.  Cope,  for  respondents. 

CROCKETT,  J.  This  case  comes  up  on 
the  findings,  and  there  is,  therefore,  no 
controversy  as  to  the  facts;  the  only 
question  being,  whether  the  plaintiffs  are 
entitled  to  judgment  on  the  facts  found. 
The  facts  necessary  to  a  correct  under- 
standing of  the  only  question  of  law  in 
the  case  are,  that  a  mercantile  firm  in 
New  York  sold  certain  merchandise  on 
credit  to  a  similar  firm  in  San  Francisco, 
and  shipped  the  same  in  the  usual  course 
of  business,  by  railway,  to  the  vendees  as 
consignees,  under  bills  of  lading  in  the 
usual  form.  The  bills  of  lading  were  re- 
ceived at  San  Francisco  by  the  consignees 
before  the  goods  arrived ;  and  while  the 
merchandise  was  in  transit,  in  the  custody 
of  the  defendant  as  a  common  carrier,  the 
consignees  failed,  and  became  insolvent, 
and  thereupon  the  vendors  notified  the  de- 
fendant in  writing  that  they  stopped  the 
goods  in  transitu;  that  the  vendees  had 
become  insolvent,  and  the  goods  were  not 
paid  for,  and  that  they  must  not  be  deliv- 
ered to  the  consignees,  but  to  the  vendors. 
The  plaintiffs  then  were,  and  for  many 
years  had  been,  auctioneers  and  commis- 
sion merchants,  doing  business  in  San 
Francisco,  and  had  been  in  the  habit  of 
receiving  from  the  consignees  bills  of  lad- 
ing, and  goods  under  them,  for  sale  on 
commission.  About  two  hours  after  the 
notice  of  stoppage  in  transitu  was  served 
upon  the  defendant,  the  consignees  in- 
dorsed and  delivered  the  bills  of  lading  to 
the  plaintiffs,  who,  on  the  faith  thereof 
and  of  the  goods  named  therein,  "ad- 
vanced a  sum  of  money  to  the  consignees 
in  the  usual  course  of  business;"  and  the 
sum  so  advanced  was  to  be  reimbursed 
out  of  the  proceeds  of  the  goods,  which 
were  to  be  sold  at  auction  by  the  plain- 
tiffs. At  the  time  of  the  indorsement  and 
transfer  of  the  bills  of  lading  to  the  plain 
tiffs,  they  had  no  notrce  that  the  con- 
signees were  in  failing  circujastances,  or 
had  failed,  or  that  any  notice  of  stoppage 
in  transitu  had  been  served  upon  the  de- 
fendant. While  the  goods  were  still  in 
the  possession  of  the  defendant  as  a  com- 
mon carrier,  the  plaintiffs,  as  holders,  ex- 
hibited to  the  defendant  the  bills  of  lad- 
ing, tendered  the  charges,  and  demanded 
a  delivery  of  the  goods,  which  was  re- 
fused, and  the  action  is  to  recover  their 
value. 

The  question  involved  being  one  of 
great  practical  importance,  it  has  been 
discussed  by  counsel  both  orally  and  in 
printed  arguments,  with  learning  and 
ability.  But  after  the  most  careful  re- 
search, they  have  failed  to  call  to  our  at- 
tention a  single  adjudicated  case  in  which 
the  precise  question  under  review  has  been 
decided  or  discussed.  There  are  numer- 
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ous  decisions,  both  in  England  and  Amer- 
ica, to  the  effect  that  where  goods  are  con- 
signed by  the  vendor  to  the  vendee,  under 
bills  of  lading  in  the  usual  form,  as  in  this 
case,  an  attempt  by  the  vendor  to  stop 
the  sroods  in  trausitu  will  be  unavailing 
as  against  an  assignee  of  the  bill  of  lad- 
ing, who  took  it  in  good  faith,  for  a  val- 
uable consideration,  in  the  usual  course- 
of  business,  before  the  attempted  stoppage. 
The  leading  case  on  this  point  is  Lickbar- 
row  V.  Mason  (2  Term  R.  63),  the  author- 
ity of  which  has  been  almost  universally 
acquiesced  in  by  the  courts  and  text-writ- 
ers, in  this  country  and  in  England, 
There  being  little  or  no  conflict  in  the  au- 
thorities on  the  point  adjudicated  in  that 
case,  it  would  be  useless  to  recapitulate 
them  here.  But  it  is  important  to  ascer- 
tain the  principles  which  underlie  these 
decisions,  that  we  may  determine  to  what 
extent,  if  at  all,  they  are  applicable  to  the 
case  at  bar.  The  first,  and,  as  I  think,, 
the  controlling,  point  determined  in  these 
cases,  is,  that  by  the  bill  of  lading  the 
legal  title  to  the  goods  passes  to  the  ven- 
dee, subject  only  to  the  lien  of  the  vendor 
for  the  unpaid  price;  which  lien  continues 
only  so  long  as  the  goods  are  in  transit, 
and  can  be  enforced  only  on  condition 
that  the  vendee  is  or  becomes  insolvent 
while  the  goods  are  in  transit. 

On  the  failure  of  each  of  these  condi- 
tions, the  right  of  stoppage  is  gone,  and 
the  lien  ceases,  even  as  against  the  vendee. 
But  it  is  further  settled  by  these  adjudica- 
tions, that  if  the  bill  of  lading  is  assigned, 
and  the  legal  title  passes  to  a  bona  fide 
purchaser  for  a  valuable  consideration  be- 
fore the  right  of  stoppage  is  exercised,  the 
lien  of  the  vendor  ceases  as  against  the 
assignee,  on  the  well-known  principle 
that  a  secret  tru.it  will  not  be  enforced  as 
against  a  bona  fide  holder  for  value  of  the 
legal  title.  In  such  a  case,  if  the  equities 
of  the  vendor  and  assignee  be  considered 
equal  (and  this  is  certainly  the  light  most 
favorable  to  the  vendor  in  which  the 
transaction  can  be  regarded),  the  rule  ap- 
plies that  where  the  equities  are  equal  the 
legal  title  will  prevail.  But  in  such  a  case 
it  would  be  difficult  to  maintain  that  the 
equities  are  equal.  The  vendor  has  volun- 
tarily placed  in  the  hands  of  the  vendee  a 
muniment  of  title,  clothing  him  with  the 
apparent  ownership  of  the  goods;  and  a 
person  dealing  with  him  in  the  usual 
course  of  business,  who  takes  an  assign- 
ment for  a  valuable  consideration,  with- 
out notice  of  such  circumstances  as  render 
the  bill  of  lading  not  fairly  and  honestly 
assiKuable,"  has  a  superior  equity  to  that 
of  the  vendor  asserting  a  recent  Hen, 
known,  perhaps,  only  to  himself  and  the 
vendee.     (Brewster  v.  Sirae,  42  Cal.  139.) 

These  being  the  conditions  which  deter- 
mine and  control  the  relative  rights  of  the 
vendor  and  assignee,  where  the  assign- 
ment is  made  before  the  notice  of  stoppage 
is  given,  precisely  the  same  principles,  in 
my  opinion,  are  applicable  when  the  as- 
signment is  made  after  the  carrier  is  no- 
tified by  the  vendor.  Notwithstanding 
the  notice  to  the  carrier,  the  vendor's  Ilea 
continues  to  be  only  a  secret  trust  as  to 
a  person,  who, in  the  language  of  Mr.  Ben- 
jamin, in  his  work  on  Sales,  section  eight 
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hundred  and  Rixty-six,  takes  an  assign- 
irieat  of  a  bill  of  lading  "  without  notice 
of  such  circumstance  as  renders  the 
bill  of  lading  not  fairly  and  honestly 
assignable."  The  law  providesno  method 
by  which  third  persons  are  to  be  af- 
fected with  constructive  notice  of  acts 
transpiring  between  the  vendor  and  the 
carrier;  and  in  dealing  with  the  vendee, 
wliom  the  vendor  has  invested  with  the 
legal  title  and  apparent  ownership  of  the 
goods,  a  stranger,  advancing  his  money 
on  the  faith  of  this  apparently  good  title, 
is  not  bound,  at  his  peril,  to  ascertain 
whether,  possibly,  the  vendor  may  not 
have  notified  a  carrier — it  maybe  on  some 
remote    portion    of    the    route— that    the 


goods  are  stopped  in  transitu.  If  a  per- 
son, taking  an  assignment  of  a  bill  of  lad- 
ing, is  to  encounter  these  risks,  and  can 
take  the  assignment  with  safety  only  alter 
he  has  inquired  of  the  vendor,  and  of  every 
carrier  through  whose  hands  the  goods 
are  to  come,  w hether  a  notice  of  stoppage 
in  transition  has  been  given,  it  is  quite 
certain  that  prudent  persons  will  cease 
to  advance  money  on  such  securities,  and 
a  very  important  class  of  commercial 
transactions  will  bepractically  abrogated. 
In  my  oi.iinion  the  judgment  should  be  af- 
firmed, and  it  is  so  oraered. 

Mr.  Chief  .Justice  WALLACE  did  not  ex- 
press an  opinion. 
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(39  Ohio  St.  87.) 

Supreme  Court  of  Ohio.     January  Term,  1883. 

Error  to  district  court,  Hamilton 
county. 

Action  by  Newliall,  Gale  &  Co.  a.8;ainst 
Ijangdon  &  Sou  to  recover  balance  due 
on  50  barrels  <»!  flour,  at  $5.15  per  barrel. 
The  answer  admitted  the  purchase  of  17 
barrels,  and  alleged  payment  therefor,  but 
denied  the  purchase  and  delivery  of  the 
balanc3.  The  followlnjj  were  the  special 
findings  of  fact  in  the  common  pleas: 
"First.  On  August  28,  1876,  during  the 
forenoon,  the  plaintiffs,  who  were  at  that 
date  commission  merchants, In  Cincinnati, 
Ohio,  contracted  to  sell  the  defendants 
fifty  barrels  of  flour  of  a  particular  qual- 
ity and  brand.  The  price  fixed  by  thecon- 
tract  was  .f  5.15  per  barrel.  On  the  after- 
noon of  the  same  day  the  defendants  re- 
<'eived  from  the  plaintiffs  an  order  upon 
the  Dayton  Short-Line  Railroad  Company 
for  the  delivery  to  the  defendants  of  fifty 
barrels  of  flour,  of  the  brand  and  char- 
acter called  for  by  the  terms  of  the  con- 
tract. Second.  The  plaintiffs  were  the 
owners,  at  the  time  of  giving  the  order,  of 
one  hundred  barrels  of  the  brand  and 
character  called  for  by  the  contract.  Said 
one  hundred  barrels  of  flour  had  arrived 
at  the  depot  of  said  railroad  company  in 
•Cincinnati,  and  was  stored  in  the  depot 
in  a  particular  location  or  compartment. 
On  said  28th  day  of  August  plaintiffs  sold 
twenty-five  barrels  of  said  one  hundred 
barrels  to  one  Smith,  and  gave  him  an  or- 
der upon  the  railroad  company  therefor. 
On  the  29th  of  August  they  sold  to  one 
Sweeney  twenty-five  barrels,  and  gave 
him  an  order  therefor.  On  the  2'Jth,  be- 
tvi^een  four  and  five  o'clock  P.  M.,  the  de- 
iendants  sent  their  drayman  to  the  depot, 
with  the  order  for  the  fifty  barrels  for  the 
purpose  of  obtaining  some  of  the  flour. 
He  delivered  the  order  to  the  railroad 
clerk,  took  seventeen  barrels  of  the  flour, 
left  the  order  with  the  railroad  clerk,  who 
noted  the  delivery  of  the  seventeen  barrels 
•un  the  back  of  it,  and  hauled  the  seven- 
teen barrels  to  defendants'  store,  pursuant 
to  his  instructions.  Later  in  the  after- 
noon of  the  2;)th.  Smith  and  Sweeney  re- 
ceived and  hauled  away  the  remainder  of 
flour,  due  them  upon  their  respective  or- 
ders, thus  leaving  thirty-three  barrels  of 
the  onehundred  before  referred  to.  During 
the  next  succeeding  night,  to  wit,  at  12J^ 
o'clock  A.  M.,  August  the  30th,  the  depot 
was  burned,  and  the  thirty-three  barrels 
of  flour  left  of  the  one  hundred,  as  above 
stated,  were  totally  destroyed.  Subse- 
quently the  defendants  paid  plaintiffs  for 
the  seventeen  barrels  which  had  been 
hauled,  such  payment  being  without  prej- 
udice to  the  rights  of  either  party  touch- 
ing the  remaining  thirty-three  barrels. 
Third.  Neither  the  plaintiffs  nor  the  rail- 
road company  set  apart  at  any  time  any 
specific  barrels  to  the  defendants,  and 
there  vtas  no  such  setting  off,  unless  the 
fact  that  Sweeney  and  Smith  hauled 
away  all  of  the  flour  save  the  thirty-three 
barrels   which    were   left,  and   the  hauling 


of  the  seventeen  barrels  hauled  by  defend- 
ants, amounted  to  snch  separation  and 
appropriation.  Neither  defendants  nor 
any  of  their  agents  saw  any  of  the  flour 
which  remained  after  the  drayman  took 
away  the  seventeen  barrels,  nor  had  they 
seen  any  part.of  the  one  hundred  at  any 
time  prior  to  the  hauling  of  the  seventeen 
barrels,  nor  did  they  know  of  the  sales  to 
Smith  and  Sweeney,  or  the  removal  of  any 
flour  by  them  until  after  the  fire.  Fourth. 
The  usage  of  business  in  Cincinnati,  be- 
tween buyers  and  sellers  of  flour,  at  and 
before  the  dates  named,  was  this:  Flour 
arrives  at  the  depots  consigned  to  com- 
mission merchants.  The  railroad  com- 
pany notifies  the  merchant  of  its  arrival, 
who  jjays  the  freiglit,  and  signs  a  full  re- 
ceipt, acknowledging  the  delivery  of  the 
flour  to  him.  The  railroad  company  then 
stores  the  flour  in  a  particular  location  or 
compartment  in  its  depot,  of  which  the 
merchant  is  advised.  He  then  makes 
sales,  and,  npon  the  conclusion  of  an 
agreement  of  sale,  he  hands  to  the  buyers 
an  order  upon  the  railroad  company  for 
the  number  of  barrels  called  for  by  the 
contract.  The  purchaser  sends  his  dray 
or  wagon  with  the  order.  The  driver  de- 
livers the  order  to  the  railroad  clerk,  who 
points  out  the  location  or  compartment 
in  which  the  flour  against  which  the  or- 
der is  drawn  is  contained,  and  the  driver 
proceeds  to  load  his  vehicle.  If  the  order 
calls  for  a  certain  nnmber  of  barrels,  and 
tlie  compartment  contains  a  larger  num- 
ber, the  driver  makes  the  selection  and  re- 
moval of  the  nnmber  to  which  he  is  en- 
titled, and  receipts  for  them.  Theorder  is 
left  with  the  railroad  company  when  the 
first  load  is  hauled,  and  separate  receipt 
given  by  the  haulerfor  the  amount  of  each 
load.  The  parties  to  this  suit  understood 
and  pursued  this,  the  usual  mode  of  trans- 
acting this  business.  The  order  from  the 
seller  to  the  bu.yer  upon  the  railroad  com- 
pany specifies  the  number  of  barrels,  the 
number  of  the  car  upon  which  the  flour 
was  transported  to  the  depot,  and  the 
number  of  the  location  or  compartment 
in  which  it  is  stored  ;  also  the  brand  and 
quality  of  the  flour.  Fifth.  The  one  hun- 
dred barrels  of  flourbefore  referred  to  was 
all  that  was  in  the  location  in  which  it 
was  stored  on  the  2Sth,  29th,  and  3Dth  of 
August,  and  it  was  all  alike,  and  answered 
the  terms  of  the  contract  t)etween  the 
plaintiffs  and  defendants  in  all  respects." 
The  conclusions  of  law  were:  "First. 
That  upon  the  facts,  asfound  bythecourt, 
tlie  title  to  the  thirty -three  barrels  of  flour 
destroyed  in  the  depot  remained  in  the 
plaintiffs  until  the  destruction  thereof  by 
fire,  and  did  not  pass  to  the  defendants. 
Second.  That  the  plaintiffs  are  not  enti- 
tled upon  said  facts  to  maintain  an  action 
against  the  defendants  as  to  said  thirty- 
three  barrels  as  for  goods  bargained  and 
sold,  or  goods  sold  and  delivered.  Third. 
It  is  therefore  adjudged  that  defendants 
go  hence  without  day,  and  recover  their 
costs  in  this   behalf   expended,  and   taxed 

at  $ .     To  all  of  which  said  plaintiffs, 

by  their  counsel,  except.  Judgment  and 
findings  of  court  for  defendants.  Plain- 
tiffs except.     Motion   for   new    trial   over- 
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ruleii,  to  which  plaintiffs  except."  This 
jiidRinent  was  affirmed  by  the  district 
court. 

Rfimsey  &  Mntthews  and  C.  B.  Mat- 
thews, for  plaintiffs  in  error.  P.  H.  Kum- 
ler,  Diauwin  W'ulsin,  and  .lames  H.  Per- 
kins, tor  defendants  in  errol'. 

JOHNSON,  C.  .J.  Since  the  decision  of 
Whitehouse  v.  Frost,  12  E;ist,  614,  the 
caMos  Viearing  on  the  question  here  in- 
volved have  been  numerous,  but  by  no 
means  uniform.  The  tendenc.v  of  the 
more  recent  cases  has  been  to  follow  that 
case,  though  its  correctness  has  been  ably 
challenged.  This  tendency  has  arisen  out 
of  the  apparent  necessity  of  adapting  the 
principles  of  the  conirnon  law  to  the 
changes  in  the  new  methods  adopted  for 
the  transaction  of  business. 

The  accepted  principli  s  of  light  and  jus- 
tice form  the  groundwork  of  the  law  of 
contracts.  In  all  questions  involving 
contract  relations,  the  convenience  anJ 
wants  of  business  give  rise  to  usages 
which  become  part  of  the  contract,  where 
it  is  made  with  reference  to  such  usages. 
Tin's  is  often  called  the  expansive  prop- 
erty of  tlie  common  law,  but  it  is  rather 
the  application  of  accepted  principles  of 
right  and  justice,  as  evidenced  by  com- 
mon law,  to  new  jihases  and  methods  in 
the  transaction  of  business. 

In  view  of  the  nature  of  this  particular 
business,  in  case  at  bar,  and  the  known 
usage  governing  buyer  and  seller,  we 
think  it  clear  that,  as  between  them,  by 
the  delivery  of  the  order  from  the  seller, 
by  the  purchaser  to  the  warehouseman, 
and  his  acceptance  of  the  same,  the  right 
to  the  fifty  barrels  of  flour  was  perfected 
in  the  purchaser,  and  that  thereafter  it 
liecanie  his  projierty.  It  is  true,  there 
were  one  hundred  barrels  out  of  which  the 
order  was  to  be  tilled,  but  it  was  all  of 
the  same  quality,  and  by  the  known 
usage,  the  onl.y  delivery  to  be  made  by  the 
seller,  was  by  an  order  on  the  warehouse- 
man, which,  when  presented,  entitled  the 
purchaser  to  separate  and  remove  the 
property. 

No  selection,  properly  speaking,  had  to 
be  made,  as  all  the  barrels  were  alike, 
but  only  a  counting  off  and  separa- 
tion, and  in  this  respect  it  differs  from 
those  cases  where  it  is  the  intention  of 
the  parties  that  there  is  to  be  a  selec- 
tion or  designation  out  of  thelarKer<juan- 
tity.  The  effect  of  a  known  usage  on  such 
a  transaction  is  settled  in  Steel  Works  v 
Dewey,  37  Ohio  St.  242.  In  that  case, 
Dewey,  Vance  &  Company  had  a  contract 
for  a  large  quantity  of  ore,  belonging  to 
the  Iron  Mountain  Compan.y,  to  be  taken 
from  a  larger  quantity  lying  on  the  bank 
of  the  river.  They  sold  to  the  steel  works 
part  of  the  ore  so  situated,  and  gave  the 
purchaser  an  order  on  the  Iron  Mountain 
Company  for  the  sair.e,  which  was  pre- 
sented and  accepted.  By  the  terms  of  the 
contract,  and  by  the  usage  of  the  busi- 
ness, purchasers  were  to  take  away  their 
ore  by  boats  during  the  year,  or  the  order 
would  be  canceled.  Owing  to  ice  and 
other  causes,  the  ore  was  not  taken  away 
by  the  steel  works  during  theyeav,  though 


it  was  there  for  them  in  mass  with  the 
larger  lot.  It  was  held,  that  as  between 
Dewey,  Vance  &  Company  and  the  steel 
works,  and  in  view  of  the  usage,  the  sale 
was  completed,  and  the  right  to  the  ore 
vested  in  the  steel  works,  without  an.v 
separation  from  the  larger  mass.  We 
think  this  case  is  decisive  of  the  case  at 
bar. 

Woods  V.  McGee,  7  Ohio,  pt.  2,  p.  128 
(418),  is  relied  on  to  sustain  the  court  be- 
low, and  but  for  the  effect  of  the  known 
usage,  the  language  of  Judge  Grimlve  sus- 
tains this  claim.  An  examination  of  the 
facts  of  that  case  will  show,  that  while 
the  judgment  is  right,  yet  it  did  notnec- 
essarily  depend  upon  the  principles  dis- 
cussed and  declared  by  the  learned  judge. 
That  was  trover  by  AVoods  against  Mc- 
Gee, a  warehouseman,  for  the  wrongful 
conversion  of  three  hundred  barrels  of 
flour,  which  he  claimed  to  own.  Thefacts 
were  these:  Sweuringer  owned  fifteen 
hundred  barrels  of  flour,  varying  in  value 
from  twenty-five  to  fift,y  cents  per  barrel, 
which  was  stored  with  iic(jee,  a  ware- 
houseman. Out  of  this  lot,  Swearinger 
sold  to  Hutton  si.x  hundred  barrels,  and 
on  the  2:!d  of  April,  gave  him  an  order  on 
McGee  for  the  same.  On  the  same  day, 
Hutton  assigned  the  order  to  Gordon 
andSidwell.  Seven  days  thereafter,  Gor- 
don assigned  to  plaintiff.  Woods,  all  his 
interest  in  the  order  and  purchase.  This 
was  on  May  1.  The  order  was  not  pre- 
sented to  the  warehouseman  until  May  21, 
when  Woods,  as  assignee  of  Gordon's  in- 
terest, received  from  McGee  three  hundred 
barrels,  and  Sidwell  received  three  hun- 
dred barrels,  and  in  each  case  McGee  took 
a  receipt  htv  the  amount,  from  the  respec- 
tive parties.  Wood  sued  for  the  three 
hundred  barrels  delivered  to  Sidwell,  on 
the  ground  that  he  had  purchased  the 
same  of  Sid  well,  prior  to  said  delivery, 
through  his  agent,  Gordon.  Of  this  sale 
McGee  had  no  notice,  and  it  appears  that 
Sidwell,  at  the  time  he  received  the  flour, 
presented  the  original  order  with  the  as- 
signment thercDU  by  Hutton  to  himself 
and  Gordon,  and  with  the  assignment  of 
(jordon,  onl.v  of  his  interest  to  Woods. 
Looking,  therefore,  to  the  order,  one-half 
this  flour  belonged  to  Sidwell,  when 
delivered  to  him,  and  the  warehouseman 
who  delivered  the  same  to  him  in  good 
faith,  could  not.  on  any  principle  <jf  jus- 
tice, be  charged  in  trover  in  favor  of  an 
unknown  purchaser,  when  he  had  strictly 
complied  with  the  terms  of  the  order 
showing  the  right  in  Sidwell. 

The  distinction  between  that  case  and 
the  one  at  bar,  is  so  manifest,  that  even 
conceding  the  correctness  of  the  principles 
stated  by  the  learned  judge,  independent 
of  any  usage  on  the  subject,  and  it  is  un- 
necessary to  question  them,  they  do  not 
control  in  this  case. 

Ist.  There  the  question  was  considered, 
unaffected  by  any  usage,  in  the  light  of 
which  the  parties  acted. 

2d.  In  that  case,  the  order  was  never 
presented  by  the  holders  and  acceiited  by 
the  warehouseman,  as  in  this,  nor  does  it 
appear  that  he  knew  of  its  existence,  or  oi 
the  assignments  indorsed  thereon,  until 
the   day  when  all    the  flour  was  delivered. 
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one  half  to  each  assignee,  as  directed  by 
the  order.  So  far,  therefore,  as  the  ac- 
ceptance of  the  order  by  the  warehouse- 
man affects  the  question  of  ownership,  as 
between  seller  and  buyer,  the  cases  are 
unlike. 

3d.  The  flour  varied  in  price,  and  there- 
fure  in  marketable  quality,  and  in  all  such 
cases,  there  is  to  be  a  selection  before  the 
title  passes. 

This  opinion  might  be  extended  and  per- 
haps made  more  interesting  by  an  analy- 
sis of  the  numerous  cases  on  the  subject 
both  ancient  and  modern,  but  we  content 
ourselves  with  a  reference  to  some  tew  of 
them,  without  attempting  more.  We 
hold  that  upon  the  facts  found  by  the 
court,  showing   the   well  known   usage  of 


the  business,  it  is  manifest  that  ui)on  the 
presentation  and  acceptance  f)f  this  order, 
the  sale  was  completed,  and  the  subse- 
quent loss  of  flour,  while  stored  at  the 
depot  must  fall  on  the  purchaser.  Steel 
Works  V.  Dewey,  37  Ohio  St.  241';  Young 
V.  Miles,  23  Wis.  (i43;  Cloud  v.  Moorman, 
IS  lnd.40;  Horr  v.  Barker,  6  Cal.  4H9; 
Gushing  V.  Breed.  14  Allen,. 37fi;  Kimburly 
V.  Patchin,  19N.  Y.  330;  Waldron  v. Chase, 
37  Maine,  414;  Chapman  v.  Snepard,  3!) 
Conn.  413;  Whitehou.se  v.  Frost,  12  East, 
614;  also  notes  to  Hires  v.  Hurff,  17  &  IH 
Am.  Law  Reg.  17,  161,  in  which  the  whole 
subject  is  exhaustively  discussed  and  the 
cases  reviewed. 

Judgment  reversed,  and  cause  remand- 
ed. 
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NICHOLSON  et  al  v.  TAYLOR  et  al. 

(31  Pa.  St.  138.) 

Supreme  Court  of  Pennsylvania.     185S. 

Action  on  the  caHe  by  Richard  L.  Nich- 
olson and  another,  trading  as  R.  L.  &  C.  L. 
Nicholson,  against  David  B.  Taylor  and 
others,  trading  as  D.  B.  Taylor  &  Co.,  for 
breac'li  of  contract  to  deliver  certain  lum- 
ber. From  a  judgment  for  defendants, 
plaintiffs  appealed.     Affirmed. 

J.  Cook  Lnngstretb,  for  plaintiffs  in  er- 
ror.    Parsons,  for  defendants  in  error. 

THOMPSON,  J.— "When  the  lawful  form 
of  contracting  is  pursued,"  said  Mr.  Jus- 
tice Ijowrie  in  Winslow,  Lanier  &  Co.  v. 
Leonard,  12  Harris,  14,  "the  vesting  of  the 
title  always  depeuds  upon  the  intention 
of  the  parties,  to  be  drawn  from  the  con- 
tract and  its  circumstances,"  and  "it  is 
perfectly  legitimate  to  point  to  the  want 
of  measuring  and  setting  apart  as  evi- 
<lence,  in  the  very  nature  of  the  transac- 
tion, that  it  was  not  intended  as  a  perfect 
sale:"  Id.  Going  further  in  this  direction 
than  mere  evidence,  C  J.  Gibson,  in  Haz- 
ard V.  Hamlin,  5  Watts,  201,  declared  that 
"where  nothing  is  paid  or  delivered,  it  is 
agreed  on  all  hands  that  the  contract  is 
merely  executory."  This  is  true  of  such  a 
contract  standing  alone;  whether  taken 
as  an  axiom  or  ao  evidence  merely,  the 
difference  is  in  terms  only.  No  intention 
is  to  be  arawn  from  a  contract  but  what 
it  expresses,  when  there  is  nothing  else  to 
manifest  it;  so  that  the  difference  of  terms 
in  stating  the  proposition  leaves  the  rule 
the  same,  namely,  that  so  long  as  any- 
thing remains  to  he  done  as  between  the 
vendor  and  vendee,  for  the  purpose  of  as- 
certaining the  amount  and  price  of  the 
article,  the  property  and  risk  remains  in 
the  vendor;  it  isnotchanged  :  Addison  on 
Contracts  222,  223;  Hanson  v.  Meyer,  6 
East  614;  Ward  v.  Shaw.  7  Wend.  404; 
Lester,  Sennett  &  Co.  v.  McDowell,  6  Har- 
ris 92;  Hutchinson  v.  Hunter,  7  Barrl40; 
Smyth  V.Craig,  3  W.  &  S.  20;  Winslow, 
Lanier  &  Co.  v.  Leonard,  12  Harris  14; 
Nesbit  v.  Burry.  1  Casey  20S.  This  rule  is 
predicable  of  cases  where  no  actual  deliv- 
ery of  the  property  has  taken  place,  and 
it  "is  sought  to  give  the  contract  the  effect 
of  changing  the  possession.  If  parties 
choose  to  deliver  property  without  the 
price  being  fixed,  the  property  will  pass, 
because  it  is  the  contract  and  Intention  to 
pass  it.  But  we  have  to  do  with  a  case 
not  of  this  last  kind.  The  contract  is  as 
follows: — 

"Sold  Messrs.  R.  L.  &   C.   L.    Nicholson, 


load  of  Pine  creek  lumber,  within  the 
neighborhood  of  5000  feet  of  plank,  at 
$15.50  and  expenses,  take  a  note  at  6 
months,  with  interest.  D.  B.  Taylor  &  Co. 
8th  Mo.  nth." 

A  Pine  creek  load  of  lumber,  it  would 
appear  contains  about  50,000  feet  board 
measure,  a  portion  of  which  in  this  case 
was  plank.  The  oral  testimony  loft  the 
case  just  as  it  found  it,  giving  nothing  in 
regard  to  the  intention  of  the  parties  but 
what  was  contained  in  it.  The  defendants 
below  refused  to  deliver  the  lumber,  alleg- 
ing that  they  were  mistaken  in  the 
amount  of  the  plank  contained  in  it — that 
in  place  of  5000  there  were  10,000  feet,  and 
which  they  charged  that  plaintiffs  knew  ; 
but  they  offered  to  deliver  the  load,  or  the 
amount  of  it,  with  5000  feet  of  plank  in  it. 
The  plaintiffs  rpfused  to  take  it.  This  be- 
ing the  situation  of  things  between  the 
parties,  and  the  plaintiffs  claiming  that 
the  property  passed  to  them,  brought  a 
special  action  on  the  ease  against  the  de- 
fendants in  which  they  had  a  count  in 
trover.  On  the  trial  in  the  district  court, 
the  point  was  reserved  as  to  whether  the 
property  passed  by  the  contract;  and  a 
verdict  wts  rendered  in  favor  of  plain- 
tiffs for  $1050.50,  its  entire  value.  After- 
wards the  court  entered  judgment  for  the 
defendants  non  obstante  veredicto,  on  the 
point  reserved. 

The  case  stands  now  s'mply  upon  the 
rights  of  the  parties  as  treated  by  the 
written  contract.  Applying  the  rule  al- 
ready laid  down,  "that  when  something 
remains  to  be  done  between  the  vendor 
and  vendee  for  the  purpose  of  ascertain- 
ing the  amount  and  price  of  the  article, 
the  property  and  risk  remains  in  the  ven- 
dor,"  to  this  case;  we  will  have  but  little 
difficulty  in  coming  to  a  conclusion.  The 
lumber  was  to  be  measured  before  the 
price  could  be  ascertained,  so  as  to  give 
the  six  months'  note  for  the  payment. 
This  was,  in  point  of  labor,  as  well  as  in 
other  particulars,  an  important  item  of 
the  transaction.  No  time  was  set  for  the 
measurement,  or  for  giving  the  note,  the 
latter  being  consequent  only  on  the  for- 
mer; all  showing  that  the  contract  was 
but  executory  in  fact  and  intention.  The 
property  therefore  remained  in  the  vendor, 
and  the  plaintiffs  had  no  legal  right  to 
recover  its  value  in  trover;  property  in 
the  plaintiffs  being  necessary  to  enable 
them  to  do  so.  They  were  at  no  time  de 
barred  from  suing  for  damages  for  a 
breach  of  the  contract,  if  any  such  had 
occurred.  We  think  the  court  below  were 
right  in  theii'  decision,  and  this  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 
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NIGHTINGALE  et  al.  v.  EISEMAN  et  al. 

(U  N.  E.  Rep.  47'i,  131  N.  Y.  2:-S.) 

Court  of  Appeals  of  New  York.      April  39,  1890. 

Appeal  from  eupreine  court,  c.eneral 
term,  tirst  department. 

Action  by  John  Nightingale  and  others 
against  Moses  L.  Eisemau  and  another. 
A  judgment  entered  at  circuit  in  favor  of 
defendants,  and  dismissing  the  complaint, 
was  affirmed  at  general  term,  and  plain- 
tiffs again  appeal. 

AVorklge  C.  Smith,  for  appellants.  The- 
odore Conaoly,  for  respondents. 

Eael,  J.  On  the  4th  day  of  January, 
188<5,  the  plaintiffs  were  manufacturers  of 
sillt  at  Patterson,  N.  J.,  and  the  defend- 
ants were  dealers  In  siUv  doing  business  in 
the  city  of  New  York.  On  that  day  an 
agent  of  the  plaintiffs,  who  was  engaged 
in  selling  silk  for  them  on  a  salary,  called 
upon  the  defendants  at  their  place  of  busi- 
ness, and  took  from  them  the  following 
order: 

Order  No.  IL  January  4t.h,  1886. 

Ship  by  Ex.  Eiaeman  &  Co., 

Bill  Mach.  Grand  St.,  City. 

Duplicate  No. 

Term,  6-10  1  per  rent,  special. 

25  pes.,  Feb.  20. 
50  pes.,  Mch.  1st. 
Delivery.  Balance  before  Mcti.  15,  or 

earlier,  if  possible. 

No.  756.    100  pes.,  19-in.  Surab.  at  60c. 

Then  follows  a  statement  ofthecolorsof 
the  different  pieces  to  be  furnished.  It 
was  proved  that  the  figures  "  6-10  1, "  fol- 
lowing the  word  "Term,"  meant  6  per 
cent,  off  from  the  bill  for  the  silk,  1  per 
cent,  extra  discount,  and  thesilk  tobepaid 
for  10  days  after  delivery.  The  order  hav- 
ing been  sent  to  the  plaintiffs  by  their 
agent,  on  the  next  day  they  wrote  to  the 
defendants  that  they  had  received  their  or- 
der, and  would  endeavor  to  forward  the 
goods  "as  near  as  possible  to  the  time 
specified.  "  About  the  13th  of  March  they 
shipped  from  Patterson  to  the  defendants 
at  New  York  17  pieces  of  the  silk,  and  nev- 
er thereafter  shipped  anymore;  and  they 
commenced  this  action  on  thelSth  of  April 
thereafter  to  recover  the  contract  price  of 
the  silk  delivered.  The  defendants  refused 
payment  before  the  action  was  com- 
menced, and  defended  the  action  on  the 
ground  that  the  plaintiffe  had  not  per- 
formed thfcir  contract. 

If  we  assume  that  the  contract  as  made 
by  the  plaintiffs'  agent  is  to  be  considered 
modified  by  their  letter  to  the  defendants, 
so  that  they  were  bound  to  deliver  the  silk 
only,  as  near  as  possible  to  the  time  spec- 
ified in  the  contract,  yet,  in  any  event,  the 
contract  bound  them  to  deliver  at  some 
time.  If  the  circumstances  were  such  as  to 
excuse  the  plaintiffs  from  delivery  at  the 
time  specified  in  the  contracl^  yet  they 
were  bound  to  deliver,  and  they  could  per- 
from  their  contract  only  by  delivering  the 
silk  at  some  time.  We  are  inclined  to  the 
opinion  that  the  contract  should  be  treated 
as  an  entire  contract  to  deliver  the  100 
pieces,  and  that  none  of  the  silk  was  to 
be  paid  for  until  10  days  after  the  delivery 
of  the  whole.  But  if  such  benot  its  proper 
construction,  and  the  defendants  were 
bound  to  pay  for  each  of  the  installments 


of  silk  siit'cified  in  the  contract  within  10 
days  after  the  delivery  thereof,  the  plain- 
tiffs were  bound  to  makeat  least  one  com- 
plete delivery  before  they  could  call  upon 
the  defendants  for  any  payment.  The  de- 
fend.-mts  in  no  way,  so  far  as  the  evidence 
discloses,  waived  complete  performance. 
The  17  pieces  of  silk  were  shipped  to  them 
from  Patterson.  They  had  no  reason  to 
suppose  that  the  plaintiffs  intended  that 
shipment  as  a  compliance  with  their  con- 
tract to  sliip  2.")  pieces;  and  so  when  they 
received  the  17  pieces  tho.y  liad  the  right  to 
suppose  that  they  would  be  followed  by  a 
further  sliipment,  and  that  the  plaintiffs 
would  continue  to  perform  their  contract. 
They  could,  therefore,  receive  the  17  pieces 
without  waiving  their  right  to  demand 
further  performance  before  they  could  be 
comijelled  to  pay.  At  the  very  first  time 
when  they  were  called  upon  to  speak,  that 
is,  when  they  were  asked  to  pay  for  the  17 
pieces,  they  refused  payment  on  the  ex- 
press ground  that  the  plaintiffs  had  not 
performed  their  contract,  and  promised 
that  they  would  pay  when  the  balance  of 
the  silk  was  received,  and  not  before. 
Therefore  whether  we  regard  this  as  a  sin- 
gle contract,  by  which  the  plaintiffs  were 
bound  to  deliver  100  pieces  of  silk  before 
they  could  demand  any  payment,  or 
whether  we  considerthe  defendants  bound 
to  pay  for  each  delivery  specified  in  the 
contract,  we  think  the  plaintiffs  are  not 
entitled  to  recover;  and  for  this  conclu- 
sion the  authorities  in  this  state  are  so 
abundant  that  they  need  not  be  cited. 

At  the  trial  the  counsel  for  the  plaintiffs 
asked  one  of  their  witnesses — the  agent 
who  took  the  order  from  the  defendants — 
the  following  questions:  "After  you  took 
this  order,  did  you  have  any  conversation 
with  the  defendants,  or  either  of  them, 
with  respect  to  the  delivery  of  any  of  the 
goods  under  this  contract?"  "After  the 
taking  of  that  order,  what  conversation 
did  you  have  with  the  defendants  in  re- 
gard to  the  delivery  of  the  first  installment 
of  pieces  referred  to  in  the  contract?" 
These  questions  were  objected  to  on  the 
part  of  the  defendants  as  immaterial,  and 
were  excluded  by  the  court.  The  counsel 
did  not  disclose  what  he  expected  to  prove 
by  these  questions,  and  it  is  impossible  to 
discover  what  competent  evidence  could 
have  been  elicited  by  them.  No  claim  was 
made  at  the  trial  that  the  contract  had  in 
any  way  been  changed,  and  the  court, 
therefore,  committed  no  errorin  excluding 
the  questions. 

One  of  the  plaintiffs,  as  a  witness,  was 
asked  the  following  questions  by  his  coun- 
sel: "State  whether  or  not,  but  for  the 
strike  of  the  laborers  employed  in  your 
mill,  you  would  have  been  able  to  deliver 
the  goods  ordered  by  the  defendants  at  the 
time  stated  in  the  order,  or  within  a  rea- 
sonable time  thereafter.  "  "  State  whether 
or  not  the  strike  of  the  laborers  interfered 
with  the  delivery  of  a  portion  of  the  goods 
ordered  by  the  defendants  at  the  time 
named  in  theordergiven  by  them."  These 
questions  were  objected  to  by  defendants' 
counsel  as  incompetent  and  immaterial, 
and  were  excluded.  No  complaint  was 
made  at  the  trial  that  the  plaintifl's  did 
not   deliver  the  17   pieces  of  silk  in  time. 
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The  sole  complaint  was  that  tlioy  rlid  not 
deliver  even  the  liri  pieces  reqniivil  for  the 
tirst  installment,  and  any  evidence  which 
could  have  been  elicited  by  these  questions 
could  show  no  justification  fora  failure  to 


make  such  delivery  at  some  time  before 
the  action  was  commenced,  and  therefore 
the  questions  wore  properly  excluded. 
The  judgujent  is  clearly  right,  and  should 
be  affirmed.     All  concur. 


NOBLE  V.  SMITH. 
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(3  John3.  5.'.) 

Supreme  Court  of  New  York.     Nov.  Term,  1806. 

This  was  an  action  of  trespass,  for 
breaking  anrl  entering  the  close  of  the 
plaintiff,  cutting  down,  taking  and  carry- 
ine  away  the  wheat  in  the  straw,  which 
was  there  standing,  and  converting  the 
same  to  his  own  use. 

The  cause  was  tried  at  the  Rens.selaer 
circuit,  in  May,  1806,  before  Mr.  Chief  Jus- 
tice Kent.  The  plaintiff  proved,  that  he 
was  put  into  possession  of  the  locus  in 
quo  in  March,  1S05,  by  the  sheriff  of  Rens- 
selaer county,  by  virtue  of  a  writ  of  ha- 
bere facias  possessionem,  issued  on  a  judg- 
ment in  ejectment  against  oneHallett,and 
thathecontinued  in  possession  to  the  time 
of  the  trespass.  At  the  time  tlie  sheriff  jiut 
the  plaintiff  in  possession,  he  did  not  re- 
movetlie  goodsoutof  thehouseof  Hullett. 
It  was  also  proved,  that  thedefeudants  and 
their  servants,  in  July,  1805,  broke  and  en- 
tered the  same  close,  and  there  cut  down 
and  carried  away,  though  forbidden  by 
the  plaintiff's  overseer,  near  two  hundred 
bushels  of  wheat  in  the  straw.  A  witness 
for  the  defendants,  proved  that  Hallett 
had  lived  on  the  farm  as  a  tenant  to  John 
Hill,  the  principal  of  the  plaintiff,  above 
two  years  before  the  plaintiff  was  putinto 
possession.  That  two  of  tlie  defendants 
were  step-sons  of  Hallett,  and  lived  in  his 
family.  That  after  Hallett  was  dispos- 
sessed, he  was  sued,  and  taken  on  execu- 
tion for  rent  due  to  Hill.  The  witness  ap- 
plied to  the  plaintiff,  to  let  Mrs.  Hallett 
have  some  of  the  wheat  then  growing  on 
the  premises,  for  seed;  and  the  plaintiff 
told  the  witness,  that  "he  would  give  the 
wheat  growing,  to  the  defendants,  the 
Smiths,  for  the  support  of  themselves  and 
Mrs.  Hallett, and  would  procurea  written 
surrender  to  be  drawn  up  for  Hallett  to 
execute."  The  Smiths,  afterwards,  re- 
quested the  plaintiff  to  give  them  a  writ- 
ing for  the  wheat,  which  the  plaintiff  re- 
fused to  do,  saying,  "that  he  would  re- 
serve it  for  them,  if  he  should  demise  the 
premises  to  any  other  person."  The 
Smiths  were  relations  of  Hill,  whore(]nest- 
ed  them  to  repair  the  fence  in  the  autumn, 
round  the  field  in  which  the  wheat  was 
growing,  .'\nother  witness  stated,  that 
the  plaintiff,  in  October,  1805,  told  him, 
that  he  had  given  the  wheat  to  theSmiths, 
but  that  he  had  revoked  the  gift,  on  ac- 
count of  some  offence  they  had  given  him. 
Something  was  said  of  a  condition  an- 
nexed to  the  gift,  but  what  it  was,  did  not 
•clearly  appear. 

The  judge  charged  the  jury,  that  there 
was  sufficient  evidence  of  a  valid  gift  of 
the  wheat,  and  which  was  not  revocable 
by  the  plaintiff.  The  plaintiff,  therefore, 
submitted  to  a  nonsuit. 

A  motion  was  now  made  to  set  aside 
the  nonsuit,  and  for  a  new  trial  for  the 
misdirection  of  the  judge. 

Henry  and  Van  Vechten,  for  plaintiff. 
Woodworth,  Atty.  Gen.,  fur  defendants. 

KENT,  0.  J.  Tliis  case  presents  the  fol- 
lowing   questions.      1.  Can    property   in 


corn  growing,  be  transferred,  by  gift?  2. 
Is  there  here  the  requisite  evidence  of  such 
a  gift  ? 

After  a  consideration  of  this  case,  1  am 
satisfied,  that  the  opinion  which  I  gave 
at  the  circuit,  upon  the  trial  of  this  cause, 
was  incorrect. 

Lord  Coke  is  reported  to  have  said,  in 
Wortes  V.  Clifton,  (1  Kol.  Eep.  61,)  that  by 
the  civil  law,  a  gift  of  goods,  was  not 
valid,  without  delivery,  but  that  it  was 
otherwise,  by  our  law.  This  is  a  very 
inaccurate  dictum,  and  the  difference  be- 
tween the  two  systems,  is  directly  the  re- 
verse. By  the  civil  law,  a  gift,  inter  vivos, 
was  valid  and  binding,  without  il?livery; 
(Inst.  lib.  2.  tit.  7.  §  2.  Code  lib.  8.  tit.  54. 
1.  3.  1.  35.  §  5)  but  at  common  law, it  is  very 
clear,  from  the  general  current  of  author- 
ities, that  delivery  is  essential  to  giveeffect 
to  a  gift.  (Bracton,  de  acq.  rerum  dom. 
lib.  2.  fo.15.  b.ie.a.  Flower's  Case,  Noy,  67. 
Smith  V.  Smith,  2  Str.  955.  Case  No.  9, 
Jenkins,  109.  2  Black.  Comni.441.)  In  the - 
analogous  case,  also,  of  gifts,  causa  mor- 
tis, it  was  held,  by  Lord  Hard  wicke,in  the 
case  of  Ward  v.  Turner,  (2  Vesey,  Sr.  431.) 
where  the  subject  un<lerwent  a  very  full 
discussion,  that  a  delivery  was  necessary 
to  make  ihe  gift  valid;  and,  accordingly, 
that  a  delivery  of  receipts,  for  south  sea 
annuities,  was  not  a  sufficient  delivery  to 
pass  these  annuities  by  that  species  of  gift. 

Delivery,  in  both  kinds  of  gift,  is  equally 
requisite,  on  grounds  of  public  policy  and 
convenience,  and  to  prevent  mistake  and 
imposition. 

If  delivery  be  requisite,  there  was  none 
in  the  present  case.  The  land,  at  the  time 
of  the  alleged  gift,  was  in  posession  of  one 
Hallett,  and  not  of  any  of  the  defendants, 
to  whom  the  gift  is  said  to  have  been 
made;  and  before  the  wheat  was  ripe,  the 
I)laintiff  recovered  the  possession  of  the 
land,  by  due  course  of  law.  Here  was  not 
even  an  attempt  at  a  symbolical  delivery. 
and  giving  the  testimony  the  strongest 
possible  construction,  in  favour  of  the  de- 
fendants, it  amounted  to  nothing  more 
than  saying,  I  give,  without  any  act  to 
enforce  it.  A  mere  symbolical  delivery, 
would  not,  I  apprehend,  have  been  suffi- 
cient. The  cases  in  which  the  delivery  of 
a  symbol  has  been  held  sufficient  to  perfect 
the  gift,  were  those  in  which  it  was  con- 
sidered as  equivalent  to  actual  delivery, 
as  the  delivery  of  a  key  of  a  trunk,  of  a 
room  or  warehouse,  which  was  the  true 
and  effectual  way  of  obtaining  the  use 
and  command  of  the  subject.  (Ward  v. 
Turner,  2  Vesey,  442.  443.  Tate  v.  Hilbert, 
4  Brown,  Ch.  286.  Toller's  law  of  Exc.  181, 
2.)  1  do  not  know,  that  corn,  growing, 
is  susceptible  of  delivery,  in  any  other 
way,  than  by  putting  tlie  donee  into  pos- 
session of  the  soil;  but  it  is  not  necessarj' 
to  give  any  opinion,  at  present,  to  that 
extent;  nor  do  tiie  court  niean  to  do  so. 
It  is  sufficient  to  say,  that  there  was  no 
evidence  of  delivery,  in  the  present  case, 
and,  that  to  presume  one,  we  must  go 
the  whcle  length  of  the  example,  given  in 
the  Roman  law,  where  the  buyer  is  sup- 
posed to  take  possession  of  alargeimmov- 
able  column,  by  his  eyes  and  his  affections, 
oculiset  atfectu.     (Dig.  41,2.1.   21.)    The 
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courts  of  equity  seem  to  have  adopted  the 
true  rule  in  their  decisions,  on  the  dona- 
tio CiUisa  mortiM,  in  wliicli  they  hold,  that 
the  delivery  must  be  actual  and  real,  or, 
by  some  act,  clearly  equivalent. 


The  opiniun  of  the  court,  theiefore,  is, 
that  the  nonsuit  be  set  aside,  and  a  new 
trial  awarded,  with  costs,  to  abide  the 
event  of  the  suit. 

New  trial  granted. 


NORUINGTOX  v.  WHIGIIT. 
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NORKINGTOX  v,   WRIGHT  et  al. 

(6  Sup.   Ot.   Rep.   12,  115  U.    S.   188.) 

Supreme  Court  of  the  United  States.    Oct.  26, 
1885. 

In  error  to  the  circuit  court  of  the  Unit- 
ed States  for  the  eastern  district  of  Penn- 
sylvania. 

The  facts  fully  appear  in  the  following 
statement  by  Mr.  Justice  GRAY: 

This  was  an  action  of  assumpsit,  brouf!;ht 
by  Arthur  Norrington,  a  citizen  of  Great 
Britain,  trading  under  the  name  of  A. 
Norrington  &  Co.,  against  James  A. 
Wright  and  others,  citizens  of  Pennsyl- 
vania, trading  under  the  name  of  Peter 
Wright  &  Sons,  upon  the  following  con- 
tract: "Philadelphia,  January  19,  18S0. 
Sold  to  Messrs.  Peter  Wright  &  Sons,  for 
account  of  A.  Norrington  &  Co.,  London: 
Five  thousand  (5,000)  tons  old  T  Iron  rails, 
for  shipment  from  a  European  port  or 
ports,  at  the  rate  of  about  one  thousand 
(1,000)  tons  per  month,  beginning  Febri'- 
ary,  1880,  but  whole  contract  to  be 
shipped  before  August  1,  1880,  at  forty-flve 
dollars  ($15.00)  per  ton  of  2,240  lbs.  custom- 
house weight,  ex  ship  Philadelphia.  Set- 
tlement, cash,  on  presentation  of  bills  ac- 
companied by  custom-bouse  certificate  of 
weight.  Sellers  to  notify  bu.vers  of  ship- 
ments with  vessels'  names  as  soon  as 
known  by  them.  Sellers  not  to  be  com- 
pelled to  replace  any  parcel  lost  after 
shipment.  Sellers,  when  possible,  to  se- 
cure to  buyers  right  to  name  discharging 
berth  of  vessels  at  Philadelphia.  Ed- 
ward J.  Etting,  Metal  Broker." 

The  declaration  contained  three  counts. 
The  first  count  alleged  tho  contract  to 
have  been  for  the  sale  of  about  5,000  tons 
of  T  iron  rails,  to  be  shipped  at  the  rate 
of  about  1,000  tons  a  month,  beginning  in 
February,  and  ending  in  July,  1880.  The 
second  count  set  forth  the  contract  ver- 
batim. Each  of  these  two  counts  alleged 
that  the  plaintiffs  in  February,  March, 
April,  May,  Juno,  and  July  shipped  the 
goods  at  the  rate  of  about  1,000  tons  a 
month,  and  notified  the  shipments  to  the 
defendants;  and  further  alleged  the  due 
arrival  ot  the  goods  at  Philadelphia,  the 
plaintiff's  readiness  to  deliver  the  goods 
and  bills  thereof,  with  custom-house  cer- 
tificates of  weight,  according  to  the  con- 
tract, and  the  defendants' refusal  to  accept 
them.  The  third  count  differed  from  the 
second  only  in  averring  that  400  tons  were 
shipped  by  the  plaintiff  in  February  and 
accepted  by  the  defendants,  and  that  the 
rest  was  shipped  by  the  plaintiffs,  at  the 
rate  of  about  1,000  tons  a  month,  in 
March,  April,  May,  June,  and  July.  The 
defendants  pleaded  non  assumpsit.  The 
material  facts  proved  at  the  trial  were  as 
follows: 

The  plaintiff  shipped  from  various  Euro- 
pean ports  400  tons  by  one  vessel  in  the 
last  part  of  February,  885  tons  by  two 
vessels  in  March,  1,571  tons  by  five  vessels 
in  April,  850  tons  by  three  vessels  in  May, 
1,000  tons  by  two  vessels  in  June,  and  300 
tons  by  one' vessel  in  July,  and  notified  to 
the  defendants  each  shipment.  The  de- 
fendants received  and  paid  for  the  Feb- 
i-uary  shipment  upon  its  arrival  in  March, 


and  in  April  gave  directiuus  at  what 
wharves  the  March  shipments  should  be 
discharged  on  their  arrival,  but  on  May 
14th,  about  the  time  ot  the  arrival  of  the 
March  shipments,  and  having  been  then 
for  the  first  time  informed  of  the  amounts 
shipped  in  February,  March,  and  April, 
gave  Etting  written  notice  that  they 
should  decline  to  accept  the  shipments 
made  in  March  and  April,  because  none 
of  them  were  in  accordance  with  the  con- 
tract; and  in  answer  to  a  letter  from  him 
of  May  16th,  wrote  him  on  May  17lh,  as 
follows:  "  We  are  advised  that  what  has 
occurred  does  not  amount  to  an  accept- 
ance of  the  iron  under  the  circumstances, 
aud  the  terms  of  the  contract.  You  had  a 
right  to  deliver  in  parcels,  and  we  had  a 
right  to  expect  the  stipulated  quantity 
would  be  delivered  until  the  time  was  up 
in  which  that  was  possible.  Both  deliv- 
ering and  receiving  were  thus  far  condi- 
tional on  there  being  thereafter  complete 
delivery  in  due  time  and  of  the  stipulated 
article.  On  the  assumption  that  this  time 
had  arrived,  and  thatyou  had  ascertained 
that  you  did  not  intend  to,  or  could  not, 
make  any  further  deliveries  for  the  Febru- 
ary and  March  shipments,  we  gave  you 
the  notice  that  we  declined  accepting 
those  deliveries.  As  to  April,  it  is  too 
plain,  we  suppose,  to  require  any  remark. 
If  we  are  mistaken  as  to  our  obligation 
for  the  February  and  March  shipments,  of 
rourse  we  must  abide  the  consequences; 
but  if  we  are  right,  you  have  not  per- 
for;ned  your  contract,  as  you  certainly 
have  not  for  the  Apt  11  shipments.  There 
is  then  the  very  serious  and  much  debated 
question,  as  we  are  advised,  whether  ths 
failure  to  make  the  stipulated  shipments 
in  February  or  March  has  absolved  us 
from  the  contract.  If  it  does,  we  of  course 
will  avail  ourselves  of  this  advantage." 

On  May  ISth  Etting  vrrote  to  the  defend- 
ants, insisting  on  their  liability  for  both 
past  and  futjre  shipments,  and  saying, 
among  other  things:  "in  respect  to  the 
objection  that  there  had  not  been  a  com- 
plete delivery  in  due  time  of  the  stipulated 
article,  I  beg  to  call  your  attention  to 
the  fact  that  while  the  contract  is  for  five 
thousand  tons,  it  expressly  stipulates 
that  deliveries  may  be  made  during  six 
months,  and  that  they  are  only  to  be  at 
the  rate  of  about  one  thousand  tons  per 
month."  "As  to  April,  while  it  seems  to 
me  'too  plain  to  require  any  remark,'!  do 
not  see  how  it  can  seem  so  to  you,  unless 
you  intend  to  accept  the  rails.  If  you 
object  to  taking  all  three  shipments  made 
in  that  month,  I  shall  feel  authorized  to 
deliver  only  two  of  the  cargoes,  orfor  that 
matter,  to  make  the  delivery  of  precisely 
one  thousand  tons.  But  I  think  T  am  en- 
titled to  know  definitely  from  you  whether 
you  intend  to  reject  the  April  shipments, 
and,  if  so,  upon  what  ground,  and  also 
whether  you  are  decided  to  reject  the  re- 
maining shipments  under  the  contract. 
You  sa.v  in  your  last  paragraph  that  you 
shall  avail  yourselves  of  the  advantage, 
if  you  are  absolved  from  the  contract; 
but,  as  you  seem  to  be  in  doubt  whether 
you  can  set  up  that  claim  or  not,  1  should 
like  to  know  definitely  what  is  your  inten- 
tion." 
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On  May  19th  the  defendants  replied: 
"We  do  not  read  the  contract  as  you  do. 
Weread  it  as  stipulating  formontblysliip- 
nienls  of  about  one  thousand  tons,  begin- 
ning in  February,  and  that  tliesix  inontlis' 
clause  is  to  secure  the  completion  of  wliat- 
ever  had  fallen  short  inthetive  months. 
As  to  the  meaning  of  '  about,'  it  is  settled 
as  well  as  such  a  thing  can  be;  and  cer- 
tainly neither  the  February,  Marcli,  nor 
April  shipments  are  within  the  limits.  As 
to  the  proposal  to  vary  the  notices  for 
April  sliipments,  we  do  not  think  you  can 
do  this.  The  notice  of  the  shipments,  as 
soon  as  known,  you  were  bound  to  give. 
and  cannot  afterwards  vary  it  if  they  do 
not  conform  to  the  contract.  Our  right 
to  be  notified  immediately  tliat  the  ship- 
ments were  known  is  as  material  a 
provision  as  any  other,  nor  can  it  he 
changed  now  in  order  to  make  that  a 
perfoi-mance  which  was  no  performance 
within  the  time  required."  "  Vou  ask  us 
to  determine  whether  we  will  or  will  not 
object  to  receive  further  sliipments  be- 
cause of  past  defaults.  AA'c  tell  you  we 
will  if  we  are  entitled  to  do  so,  and  will 
not  if  we  are  not  entitled  to  ilo  so.  We 
do  not  tliink  you  have  tlie  riglit  to  com- 
pel ns  to  decide  a  disputed  question  of  law 
to  relieve  you  from  the  risk  of  deciding  it 
yourself.  You  know  quite  as  well  as  we 
do  \\  hat  Is  the  rule  and  its  uncertainty  of 
application."  Un  June  10th  Etting  <iffered 
to  the  defendants  the  alternative  of  deliv- 
ering to  them  one  thou.-*and  tons  strict 
measure  on  account  of  the  shipments  in 
April.  This  offer  they  immediately  de- 
clined. On  .June  l,")th  Etting  wrote  to  the 
defendants  that  two  cargoes,  amounting 
to  221  tons,  of  the  April  shipments,  and 
two  cargoes,  amounting  to  li.iO  tons,  of 
the  May  shipments,  (designated  by  the 
names  of  the  vesr-Lls.)  had  been  erroneous- 
ly notified  to  them,  and  that  about  900 
tons  had  been  shipped  by  a  certain  other 
vessel  on  account  of  the  May  shipments. 
On  the  same  day  the  defendants  replied 
that  the  notification  as  to  April  shipments 
could  not  be  corrected  at  this  late  date, 
and  after  the  terms  of  the  contract  had 
long  since  lieen  broken.  From  the  date  of 
the  contract  to  the  time  of  its  rescission 
by  the  defendants,  the  market  price  of  such 
iron  was  lower  than  that  stipulated  in 
the  contract,  and  was  constantly  falling. 
After  the  arrival  of  the  cargoes,  and  their 
tender  and  refusal,  they  were  sold  by  Et- 
ting, with  the  consent  of  the  defendants, 
for  the   benefit  of  whom  it  might  c'oncern. 

At  the  trial  the  plaintiff  contended  (1) 
that  under  thecontract  he  had  six  months 
in  which  to  ship  the  5,000  tons,  and  any 
deficiency  in  the  earlier  months  could  be 
made  up  subsecjuently,  provided  that  the 
defendants  conld  not  be  required  to  take 
more  than  1,000  tons  in  any  one  month; 
(2)  that,  if  this  was  not  so,  the  contract 
\A  as  a  divisible  contract,  and  the  remedy 
of  the  defendants  for  a  default  in  any 
month  was  not  by  rescission  of  the  whole 
contract,  but  only  by  deduction  of  the 
damages  caused  by  the  delaj's  in  the  ship- 
ments on  the  part  of  the  plaintiff.  But 
the  court  instructed  the  jury  that  if  the 
defendants,  at  the  tinie  of  accepting  the 
delivery  of  the  cargo  jjaid  tor,  had  no  no- 


tice of  the  failure  of  the  plaintiff  to  ship 
al)out  1,000  tons  inthemonthof  February, 
and  immediately  upon  learning  that  fact 
gave  notice  of  their  int.^ntion  to  rescind, 
the  verdict  should  be  for  them.  The  plain- 
tiff excepted  to  this  instruction,  n.iid,  after 
verdict  and  judgment  for  the  defendants, 
sued  out  this  writ  of  error. 

Samuel  Dickson  and  J.  C.  Bullitt,  for 
plaintiff  in  error.  Richard  C.  McAIurtrie, 
for  defendants  in  error. 

Mr.  .1  ustice  (iRAY,  after  stating  the  facts 
as  above,  delivered  the  opinion  of  the 
court. 

In  the  contracts  of  merchants,  time  is 
of  the  essence.  The  time  of  shipment  is 
the  usual  and  convenient  means  of  fixing 
the  probable  time  of  arrival,  with  a  view 
of  providing  funds  to  pay  for  the  goods, 
or  of  fulfilling  contracts  with  third  per- 
sons. A  statement  descriptive  of  the  sub- 
ject-matter, or  of  some  material  incident, 
such  as  the  time  or  place  of  shipment,  is 
ordinarily  to  be  regarded  as  a  warranty 
in  the  sense  in  vvhicli  that  term  is  used  in 
insurance  and  maritime  law,  that  is  to 
say,  a  condition  precedent  upon  the  fail- 
ure or  non-performance  of  which  the  party 
aggrieved  may  repudiate  the  whole  con- 
tract. Behn  v.  Burness,  3  Best  6c  S.  751 ; 
Bowes  V.  Shand,  2  A\)\).  Cas.  4.5.5;  Lowber 
V.  Bangs,  2  Wall.  T2S ;  Davison  v.  Von 
Lingen,  113  U.  S,  -10,  5  Sup.  Ct.  Rep.  310. 

The  con  tract  sued  on  is  a  single  contract 
for  the  sale  and  purchase  of  5,000  tons  of 
iron  rails,  shipped  from  a  European  port 
or  ports  for  Philadelphia.  The  subsidiary 
provisions  as  to  shipping  in  different 
months,  and  as  to  i)aying  for  each  ship- 
ment uDon  its  delivery,  do  not  split  up 
thecontract  into  as  many  contracts  as 
there  sliall  be  shipments,  or  deliveries  of  ao 
many  distinct  quantities  of  iron.  Mersey 
S.  &  I.  Co.  V.  Naylor,  9  App.  Cas.  434,  439. 
The  further  provision  that  the  sellers  shall 
not  be  compelled  to  replace  any  parcel  lost 
after  shipment,  simply  reduces,  in  the 
event  of  such  a  loss,  the  quantity  to  be  de- 
livered and  paid  for.  The  times  of  ship- 
ment, as  designated  in  the  contract,  are 
"at  the  rate  of  aliout  1,000  tons  per 
month,  beginning  February,  1880,  bat 
whole  contract  to  be  shipped  before  Au- 
gust l.lsso."  These  words  are  not  satis- 
fied by  sliipping  one-sixth  part  of  the  5,000 
tons,  or  about  S33  tons,  in  each  of  the  six 
months  which  begin  with  February  and 
end  with  July.  But  they  require  about 
1,000  tons  to  be  shipped  in  each  of  the  five 
months  from  February  to  .June  inclusive, 
and  allow  no  more  than  slight  and  unim- 
portant deficieneiea  in  the  shipments  dur- 
ing those  months  to  be  made  up  in  the  < 
month  of  July.  Thecontract  is  not  one 
for  the  sale  of  a  specific  lot  of  goods,  iden- 
tified by  independent  circumstances, — such 
as  all  those  deposited  in  a  certain  ware- 
house, or  to  be  shipped  in  a  particular 
vessel,  or  that  may  be  manufactured  by 
the  seller,  or  maybe  required  for  use  by 
the  buyer,  in  a  certain  mill, — in  which  case 
the  mention  of  the  quantity,  accompanied 
by  the  qualification  of  "about,"  or  "more 
or  less,"  is  regarded  ns  a  mere  estimate  of 
the   probable   amount,  ns  to  which    good 
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faith  is  all  that  is  required  of  the  party 
malting  it.  But  the  contract  before  us 
•comes  within  the  general  rule:  "When  no 
such  independent  circumstances  are  re- 
ferred to,  and  the  engagement  is  to  fur- 
nish goods  of  a  certain  quality  or  charac- 
ter to  a  certain  amount,  the  quantity 
specified  is  material,  and  governs  the  con- 
tract. The  addition  of'  the  qualifying 
words  'about,'  'more  or  less,'  and  the 
like,  in  such  cases,  is  only  for  the  purpose 
of  providing  against  accidental  variations 
arising  from  slight  and  unimportant  ex- 
cesses or  deficiencies  in  number,  measure, 
or  weight."  Brawley  v.  United  States,  96 
U.  S.  1G8,  171,  172.  The  seller  is  bound  to 
deliver  the  quantity  stipulated,  and  has 
no  right  either  to  compel  the  buyer  to  ac- 
cept a  less  quantity,  or  to  require  him  to 
select  part  of  a  greater  quantity;  and 
when  the  goods  are  to  be  shipped  in  cer- 
tain proportions  monthly,  the  seller's  fail- 
ure to  ship  the  required  quantity  in  the 
first  month  gives  the  buyer  the  same  right 
to  rescind  the  whole  contract  that  ho 
would  hnve  had  if  it  had  been  agreed 
that  all  the  goods  should  be  delivered  at 
once. 

The  plaintiff,  instead  of  shipping  about 
1,000  tons  in  Febi-uary  and  about  1,000 
tons  in  March,  as  stipulated  in  the  con- 
tract, shipped  only  400  tons  in  February, 
and  S85  tons  in  March.  His  failure  to  ful- 
fill the  contract  on  his  part  in  respect  to 
these  first  two  installments  justified  the  de- 
fendants in  rescinding  the  whole  contract, 
provided  they  distinctly  and  seasonably 
asserted  the  right  of  rescission.  The  de- 
fendants, immediately  after  the  arrival  of 
the  March  shipments,  and  as  soon  as  they 
knew  that  the  quantities  which  had  been 
shipped  in  February  and  in  March  were 
less  than  the  contract  called  for,  clearly 
and  positively  asserted  the  right  to  re- 
scind, if  the  law  entitled  them  to  do  so. 
Their  previous  acceptance  of  the  single 
cargo  of  400  tons  shipped  in  February  was 
no  waiver  of  this  right,  because  it  took 
place  without  notice  or  means  of  knowl- 
edge that  the  stipulated  quantity  had  not 
been  shipped  in  February.  The  price  paid 
by  them  for  that  cargo  being  above  the 
market  value,  the  plaintiff  suffered  no  in- 
jury by  the  omission  of  the  defendants  to 
return  the  iron;  and  no  reliance  was 
placed  on  that  omission  in  the  correspond- 
ence between  the  parties. 

The  case  wholly  differs  from  that  of 
Lyon  V.  Bertram,  20  How.  149,  in  which 
the  buyer  of  a  specific  lot  of  goods  accept- 
ed and  used  part  of  them  with  full  means 
of  previously  ascertaining  whether  they 
conformed  to  the  contract.  The  plaintiff, 
denying  the  defendants'  right  to  rescind, 
and  asserting  that  the  contract  was  still 
in  force,  was  bound  to  show  such  per- 
formance on  h's  part  as  entitled  him  to 
demand  performance  on  their  part,  aui, 
having  failed  to  do  so,  cannot  maintain 
this  action. 

For  these  reasons  we  are  of  opinion  that 
the  judgment  below  should  be  affirmed. 
But  as  much  of  the  argument  at  the  bar 
was  devoted  to  a  discussion  of  the  recent 
English  cases,  and  as  a  diversity  in  the 
law,  as  administered  on  the  two  sides  of 
the    Atlantic,   concerning   the  interpi'eta- 


tion  and  effect  of  commercial  contracts  of 
this  kind,  is  greatly  to  be  deprecated,  it  is 
proper  to  add  that  upon  a  careful  e.xami- 
nation  of  the  cases  referred  to  they  do  not 
appear  to  us  to  establish  any  rule  incon- 
sistent with  our  conclusion. 

In  thu  leading  case  of  Hoare  v.  Rennie, 
.5  Hurl.  &  N.  19,  which  was  an  action  upon 
a  contract  of  sale  of  667  tons  of  bar  iron, 
to  be  shipped  from  Sweden  in  June,  July, 
August,  and  September,  and  in  about 
equal  portions  each  month,  at  a  certain 
price  payable  on  delivery,  the  declaration 
alleged  that  the  plaintiffs  performed  all 
things  necessary  to  entitle  them  to  have 
the  contract  performed  by  the  defendants, 
and  were  ready  and  willing  to  perform 
the  contract  on  their  i)art,  and  in  June 
shipped  a  certain  portion  of  the  iron,  and 
within  a  reasonable  time  afterwards  of- 
fered to  deliver  to  the  defendants  the  por- 
tion so  shipped,  but  the  defendants  refused 
to  receive  it,  and  gave  notice  to  the  plain- 
tiffs that  they  would  not  accept  the  rest. 
Tile  defendants  pleaded  that  the  sliipment 
in  June  was  of  about  20  tons  only,  and 
that  the  plaintiffs  failed  to  complete  the 
shipment  for  that  month  according  to  the 
contract.  Upon  demurrer  to  the  pleas, 
it  was  argued  for  the  plaintiffs  that  the 
shipment  of  about  one-fourth  of  the  iron 
in  each  month  was  not  a  condition  pre- 
cedent, and  tluit  the  defendants'  only 
remedy  for  a  failure  to  ship  that  quantity 
was  by  a  cross-action.  But  judgment 
was  given  for  the  defendants.  Chief  Baron 
Pollock  saying:  "The  defendants  refused 
to  accept  the  first  shipment,  because,  as 
they  saj',  it  was  not  a  performance,  but  a 
breach  of  the  contract.  Where  parties 
have  made  an  agreement  for  themselves, 
the  courts  ought  not  to  maki  another  for 
them.  Here  they  say  that,  in  the  events 
that  have  happened,  one-fourth  shall  be 
shipped  in  each  month,  and  we  cannot  say 
that  they  meant  to  accept  any  other  quan- 
tity; At  the  outset  the  plaintiffs  failed  to 
tender  the  quantity  according  to  the  con- 
tract,—tney  tendered  a  much  less  quan- 
tity. The  defendants  had  a  right  to  say 
that  this  was  no  performance  of  the  con- 
tract, and  they  were  no  more  bound  to  ac- 
cept the  short  quantity  than  if  a  single 
delivery  had  been  contracted  for.  There- 
fore the  pleas  are  an  answer  to  the  act  ion." 
5  Hurl.&  N.28.  So  in  Ooddington  v.  Pale- 
ologo,  L.  E.  2  Exch.  193,  while  there  was  a 
division  of  opinion  upon  the  question 
whether  a  con  tract  to  supply  goods,  "deliv- 
ering on  April  17th,  complete  8th  May," 
bound  the  seller  to  begin  delivering  on 
April  17th,  all  the  judges  agreed  that  if  it 
did,  and  the  seller  made  no  delivery  on 
that  day,  the  buyermight  rescind  the  con- 
tract. 

On  the  other  hand,  in  Simpson  v.  Crip- 
pin,  L.  R.  8  Q.  B.  14,  under  a  contract  to 
supply  from  6,000  to  8,000  tons  of  coal,  to 
be  taken  by  the  buyer's  wagons  from  the 
seller's  colliery  in  equal  monthly  quanti- 
ties for  12  months,  the  buyer  sent  wagons 
for  only  150  tons  during  the  first  month; 
and  it  was  held  that  this  did  not  entitle 
the  seller  to  annul  the  contract  and  decline 
to  deliver  any  more  coal,  but  that  his  only 
remedy  was  bj'  an  action  for  damages. 
And  ill  Brandtv.  Lawrence,  1  Q.  B.Div.344, 
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in  whicli  thecontract  was  for  the  purchase 
of  4.r)00  quartern,  10  per  cent,  more  or  less, 
of  Russian  oats,  "shipment  b.v  steamer 
or  steamers  during  February,"  or,  in  case 
of  ice  preventing;  shipment,  then  immedi- 
ately upon  tlie  opening  of  navigation,  and 
],139  quarters  were  shipped  by  onestnamer 
ill  time,  and  3,3(il  quarters  werft  shipped 
too  late,  it  was  held  that  the  buyer  was 
bound  to  accept  the  1,139  quarters,  and 
was  liable  to  an  action  by  the  seller  for  re- 
fusing to  accept  them.  Such  being  the 
condition  of  the  law  of  England  as  de- 
clared in  the  lower  courts,  the  cahe  of 
Bowes  V.  Shand,  after  conflicting  decisions 
in  the  qvieen's  bench  division  and  the  court 
of  appeal,  nas  finally  determined  by  the 
house  of  lords.  1  Q.  B.  Div.  470;  2  Q.  B. 
Div.  112:  2  App.  Oas.  4;w.  In  that  ca.'^e, 
two  contracts  were  mede  in  London, 
each  for  the  sale  of  300  tons  of  "Madras 
rice,  to  he  shipped  at  Madras  or  coast  f(jr 
this  port  during  the  months  of  March  "^'|!' 
April,  1874,  per  Rajah  of  Cochin. "  The  COO 
ton.s  filled  8,200  bags,  of  n-liich  7,120  bags 
were  put  on  I'oard,  and  bills  of  lading 
signed  in  February;  and  for  the  rest,  con- 
sisting of  1,030  ba^K  put  on  board  in  Feb- 
ruary, and  50  in  March,  the  bill  of  lading 
was  signed  in  March.  At  the  tri^l  of  an 
action  by  the  seller  against  the  buyer  for 
refusing  to  accept  the  cargo,  evidence  was 
given  that  rice  shipiied  in  February  would 
be  the  spring  crop,  and  quite  as  good  as 
rice  shipped  in  March  or  April.  Yet  the 
house  of  lords  held  that  the  action  could 
not  be  maintained,  because  the  meaning  of 
the  contract,  as  apparent  upon  its  face, 
was  that  all  the  rice  must  be  put  on  board 
in  March  and  April,  or  in  one  of  those 
mouths.  In  the  opinions  there  delivered 
the  general  principlesunderlying  this  class 
of  cases  are  most  clearly  and  satisfac- 
torily stated.  It  ivill  be  sufficient  toquote 
a  few  passages  from  two  of  those  opin- 
ions. 

Lord  Chancellor  Cairns  said:  "It  does 
not  appear  to  me  to  lie  a  <]uestion  fr)r 
your  lord.sbips,  or  for  any  court,  to  con- 
sider whether  that  is  a  contract  which 
bears  ui)o!i  the  face  of  it  some  reason, 
some  explanation,  why  it  was  inmle  in 
that  form,  and  why  the  stipulation  is 
made  that  the  shipment  should  be  during 
these  particular  months.  It  is  a  mercan- 
tile contract,  and  merchants  are  not  in  the 
liabit  of  placing  upon  their  contraet.s  Ktip- 
nlations  to  vvhicli  they  do  not  attach  some 
value  and  importance."  2  App.  ('as.  4()3. 
"If  it  l)e  admitted  that  the  literal  mean- 
ing would  imply  that  the  whole  quantity 
must  be  put  on  board  during  a  specified 
time,  it  is  no  answer  to  that  literal  mean- 
ing,—it  is  no  observation  w  hifh  can  dis- 
pose of,  or  get  rid  of,  or  displace,  that  lit- 
eral nieardng,— tosay  that  it  puts  an  addi- 
tional burden  on  the  seller  without  a  for- 
respondiiig  l)enefit  to  the  purchaser;  that 
is  a  matter  of  which  the  seller  and  pur- 
chaser are  the  best  judges.  Nor  is  itanv 
reason  for  saying  that  it  would  be  a 
means  by  whicli  purchasers,  without  anv 
real  cause,  would  frequently  obtain  an  ex- 
on.se  for  rejecting  contracts  when  prices 
had  dropped.  The  non-fulfillment  of  any 
term  in  Juiy  contract  is  a   means  by  which 


a  purchaser  is  able  to  get  rid  of  the  con- 
tract when  prices  have  dropped  ;  but  that 
is  no  reason  why  a  term  which  is  found  in 
a  contract  should  not  be  fultilled."  Pages 
4(i.'i,  400.  "It  was  Siiggested  that  even  if 
the  construction  of  the  contract  be  as  I 
ha  ve  stated,  still  if  the  rice  was  not  put 
on  board  in  the  particular  months,  that 
would  not  bea  rea.son  which  would  justify 
the  ap|)8llants  in  ha  ving  rejected  the  rice 
altogether,  but  that  it  might  afford  a 
ground  for  a  cross-action  by  them  if  they 
could  show  that  any  particular  damage 
resulted  to  them  from  the  rice  not  having 
been  put  on  board  in  the  months  in  ques- 
tion. My  lords,  I  cannot  think  that  there 
is  any  foundation  whatever  for  that  argu- 
ment. If  the  construction  of  the  contract 
be  as  I  ha  ve  said,  that  it  bears  that  the 
rice  is  to  be  put  onboard  in  the  months 
in  question,  that  is  part  of  tlie  description 
of  the  subject-matter  of  what  is  sold. 
What  is  sohl  is  not  300  tons  of  rice  in  gross 
or  in  general.  It  is  300  tons  of  Madras  rice 
to  he  put  on  board  at  Madras  during  the 
particular  months."  "The  plaintiff,  who 
sues  upon  that  contract,  has  not  launched 
his  case  until  he  has  shown  that  he  has 
tendered  that  thing  which  has  been  con- 
tracted for,  and  if  he  is  unable  to  show 
that,  he  c-innot  claim  any  damages  for 
the  non-fulfillment  of  the  contract." 
Pages  467.  408. 

Lord  Blackburn  said:  "If  the  descrip- 
tion of  the  article  tendered  is  different  in 
any  respect,  it  is  not  the  article  bargained 
for,  and  the  other  party  is  not  bound  to 
take  it.  I  think  in  this  case  what  the  par- 
ties bargained  for  was  rice,  shipited  at 
Madras  or  the  const  of  Madras.  Equally 
good  rice  m.ight  have  been  shipped  a  little 
to  the  north  or  a  little  to  the  south  of  the 
coast  of  Madras.  I  do  not  quite  know 
what  the  boundary  is,  and  probably 
equollygood  rice  might  have  been  shipped 
in  February  as  was  shipped  in  .March,  or 
equally  good  rice  mitflit  have  been  shipped 
in  Mayas  was  shipped  in  April, and  I  dare 
say  equnllygood  rice  might  have  been  put 
on  board  another  ship  as  that  whicli  was 
put  on  board  the  Rajah  of  Cochin.  But 
the  parties  have  chosen,  for  i-easona  best 
known  to  themselves,  to  say:  We  bar- 
gain to  take  rice,  shipped  in  "this  particu- 
lar region,  at  that  particular  time,  on 
board  that  particular  ship;  and  before 
the  defendiuits  can  be  compelled  to  take 
anything  in  fulfillment  of  that  contract  it 
must  be  shown  not  merely  that  it  is 
equally  good,  but  that  it  is  the  same  ar- 
ticleas  they  have  bargained  for, otherwise 
they  ai'e  not  bound  to  take  it."  2  App. 
Cas.  4N0,  4X1. 

Soon  after  that  decision    of  the  house  of 

lords,  two   cases  were   iletermined   in   the 

court  of  appeal.     In  Heuter  v.  Sala,4C.  P. 

Oiv.  2:!'.),  under  a  contract  for  the  sale  of 

about  25  tons  (nioreor  less)  black  pepper. 


October 


November  shipment,    from 


Penang  to  London,  the  name  of  the  vessel 
or  vessels,  marks,  and  full  particulars  to 
be  declared  to  the  buyer  in  writing  within 
60  days  from  date  of  bill  of  lading,"  the 
seller,  within  the  60  days,  declared  25  tons 
by  a  particular  vessel,  of  which  onlv  20 
tons  were   shipfied    in  November,  and  'five 
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tons  in  December;  and  it  was  held  that 
the  buyer  had  the  right  to  refuse  to  receive 
any  part  of  the  pepper.  In  Honcl?  v.  Mul- 
ler,  7  Q.  B.  Div.  92,  under  a  contract  for 
the  sale  of  2,000  tuns  of  pig-iron,  to  be  de- 
livered to  the  buyer  free  on  board  at  the 
maker's  wharf  "in  November,  or  equally 
over  November,  December,  and  .Tanuary 
next,"  the  buyer  failed  to  take  any  iron 
in  November,  but  demanded  delivery  of 
one-third  in  December  and  one-third  in 
January;  and  it  was  held  that  the  seller 
was  justified  in  refusing  to  deliver,  and  in 
giving  notice  to  the  buyer  that  he  consid- 
ered the  contract  as  canceled  by  the  buy- 
er's not  taking  any  iron  in  November. 

The  plaintiff  in  the  case  at  bar  greatly 
relied  on  the  very  recent  decision  of  the 
house  of  lords  in  Mersey  Co.  v.  Naylor,  9 
App.  Cas.434,  affirming  the  judgment  of  the 
court  of  appeal  in  9  Q.  B.  Div.  048,  and  fol- 
lowing the  decision  of  the  court  of  com- 
mon pleas  in  Freeth  v.  Burr,  L.  E.  9  C.  P. 
208.  But  the  point  there  decided  was  that 
the  failure  of  the  buyer  to  pay  for  the  first 
installment  of  the  goods  upon  delivery  does 
not,  unless  the  circumstances  evince  an  in- 
tention on  his  part  to  he  no  longer  bound 
by  the  contract,  entitle  the  seller  to  rescind 
the  contract,  and  to  decline  to  make  fur- 
ther deliveries  under  it.  And  the  grounds 
of  the  decision,  as  stated  by  Lord  Chan- 
cellor Selborne  in  moving  judgment  in  the 
house  of  lords,  are  applicable  only  to  the 
casH  of  a  failure  of  the  buyer  to  pa.v  for, 
and  not  to  that  of  a  failure  of  the  seller  to 
deliver,  the  first  installment.  The  Lord 
Chancellor  said  :  "The  contract  is  for  the 
Durchase  of  5.000  tons  of  steel  blooms  of 
the  company's  manufacture;  therefore,  it 
is  one  contract  for  the  purchase  of  that 
quantity  of  steel  blooms.  No  doubt, 
there  are  subsidiary  terms  in  the  contract, 
as  to  the  time  of  delivery, — 'delivery  1,000 
tons  monthly,  comencing  January  next," 
—and  as  to  the  time  of  payment,— 'pay- 
ment net  cash  within  three  day.9  after  re- 
ceipt of  shipping  documents,'- but  that 
does  not  split  up  the  contract  into  as 
manycontracts  as  there  shall  be  deliveries 
Ine  the  purpose  of  so  many  distinct  quan- 
tities of  iron.  It  is  quite  consistent  with 
the  natural  meaning  of  the  contract  that 
it  is  to  be  one  contract  for  the  ()urchase 
of  that  quantity  of  iron  to  be  delivered  at 
those  times  and  in  that  manner,  and  for 
which  payment  is  so  to  be  made.  It  is 
perfectly  clear  that  no  particular  payment 
can  be  a  condition  precedent  of  the  entire 
contract,  because  the  delivery  under  the 
contract  was  most  certainly  to  precede 
payment;  and  that  being  so,  I  do  not  see 
how,  witliout  express  words,  it  can  possi- 
bly be  made  a  condition  precedent  to  the 
subsequent  fulfillment  of  the  unfulfilled 
part  of  the  contract  by  the  delivery  of  the 
undelivered  steel."    9  App.  Cas.  439. 

Moreover,  although  in  the  court  of  ap- 
peal dicta  were  uttered  tending  to.  ap- 
prove the  decision  in  Simpson  v.  Crippin, 
and  to  disparage  the  decisions  in  Hoare  v. 
Eennie  and  Honck  v.  Muller,  above  cited, 
3'et  in  the  house  of  lords  Simpson  v.  Crip- 
pin was  not  even   referred  to,  and  Lord 


Blackburn,  who  had  given  the  leading 
opinion  in  that  case,  as  well  as  Lord 
Bram well,  who  had  delivered  the  leading 
opinion  in  Honck  v.  Muller,  distinguished 
Hoare  v.Rennie  and  Honck  v.  Muller  from 
the  case  in  judgment.    9  App.  Cas. 444,  446. 

Upon  a  review  of  the  English  decisions, 
the  rule  laid  down  in  the  earlier  cases  of 
Hoare  v.  Rennie  and  Coddington  v.  Pale- 
ologo,  as  well  as  iu  the  later  cases  of  Ren- 
ter V.  Sala  and  Honck  v.  Muller,  appears 
to  us  to  be  supported  by  a  greater  weight 
of  authority  than  the  rule  stated  in  the 
intermediate  cases  of  Simpson  v.  Crippin 
and  Brandt  v.  Lawrence,  and  to  accord 
better  with  the  general  principles  affirmed 
by  the  house  of  lords  in  Bowes  v.  Sband, 
while  it  in  no  wise  contravenes  the  deci- 
sion of  that  tribunal  in  Mersey  Co.  v. 
Naylor.  In  this  country  there  is  less  judi- 
cial authority  upon  the  question.  The 
two  cases  most  nearly  in  point  that  have 
come  to  our  notice  are  Hill  v.  Blake,  97  N. 
Y.  210,  which  accords  with  Bowes  v.  Shand, 
and  King  Philip  Mills  v.  Slater,  12  R.  I.  82, 
which  approves  and  follows  Hoare  v. 
Rennie.  The  recent  cases  in  the  supreme 
court  of  Pennsylvania,  cited  at  the  bar, 
support  no  other  conclusion.  In  Shinn  v. 
Bodine,  60  Pa.  St.  182,  the  point  decided 
was  that  a  contract  for  the  purchase  of 
800  tons  of  coal  at  a  certain  price  per  ton, 
"coal  to  be  delivered  on  board  vessels  as 
sent  for  during  the  months  of  August  and 
September, "  was  an  entire  contract,  under 
which  nothing  was  payable  until  delivery 
of  the  whole,  and  therefore  the  seller  had 
no  right  to  rescind  the  contract  upon  a 
refusal  to  pay  for  one  cargo  before  that 
time.  In  Morgan  v.  McKee,  77  Pa.  St.  228, 
and  in  Scott  v.  KIttanning  Coal  Co.,  89  Pa. 
St.  231,  the  buyer's  right  to  rescind  the 
whole  contract  upon  the  failure  of  the 
seller  to  deliver  one  Installment  was  de- 
nied, only  because  that  right  had  been 
waived,  in  the  one  case  by  unreasonable 
delay  in  asserting  it,  and  in  the  other  by 
having  accepted,  paid  for,  and  used  a  pre- 
vious installment  of  the  goods.  The  de- 
cision of  the  supreme  judicial  court  of 
Massachusetts  in  Winchester  v.  Newton, 
2  Allen,  492,  resembles  that  of  the  house  of 
lords  in  Mersey  Co.  v.  Naylor. 

Being  of  opinion  that  the  plaintiff's  fail- 
ure to  make  such  shipments  in  February 
and  March  as  the  contract  required  pre- 
vents his  maintaining  this  action,  it  is 
needless  to  dwell  upon  the  further  objec- 
tion that  the  shipments  in  April  did  not 
comply  with  the  contract,  because  the  de- 
fendants could  not  be  compelled  to  take 
about  1,000  tons  out  of  the  larger  quantity 
shipped  in  that  month,  and  the  plaintiff, 
after  once  designating  the  names  of  ves- 
sels, as  the  contract  bound  him  to  do, 
could  not  substitute  other  vessels.  See 
Bu9k  V.  Spence,  4  Camp.  329;  Graves  v. 
Legg,  9  Exch.  709;  Renter  v.  Sala,  above 
cited. 

Judgment  affirmed. 

The  CHIEF  JUSTICE  was  not  present 
at  the  argument,  and  took  no  part  in  the 
decison  of  this  case. 
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OLIVER  V.  HUNTING. 

(44  Ch.  Div.  205.) 

Chancery  Division.    Feb.  3,  8,  1890. 

In  Aus;ust,  18S8,  Emina  Oliver,  a  mar- 
ried woman,  posspssed  of  considerable  sep- 
arate estate,  negotiated  wltli  a  Mr.  Hunt- 
ing for  thepurcliase  of  a  freehold  property 
liuownastlie  Fletton  Manor  HouseeKtate. 
Eventually  she  agreed  to  purchase  it  for 
iaST.'j,  and  on  the  7th  of  September,  1888, 
he  signed  the  following  document:— 

"Memorandum  of  terms  of  agreement 
beween  Mr.  Hunting  and  Mrs.  Oliver: 
Price  £2.375.  Vendor  to  make  good  title. 
Purchaser  to  pay  for  her  own  conveyance. 
Fixtures  included  in  purchase.  Purchase 
to  be  settled  as  soon  as  possible.  Pos- 
session on  25th  September.  Deposit  to 
be  paid  on  the  10th." 

On  the  12th  of  September,  1888,  Mr. 
Hunting  wrote  and  sent,  a  letter  to  Mrs. 
Oliver  in  the  following  words: 

"I  beg  to  acknowledge  receipt  of  cheque 
value  £375  on  account  of  the  purchase 
money  tor  the  Fletton  Manor  House  es- 
tate. " 

Mr.  Hunting  having  refused  to  com- 
plete, Mrs.  Oliver  commenced  this  action 
against  him, claiming  specific  performance 
of  the  contract  of  the  7th  of  September, 
lf>88,  and  alleging  in  her  statement  of 
claim  that  in  pursuance  of  the  said  con- 
tract she,  on  the  10th  of  September,  188S, 
paid  to  Mr.  Hunting  the  sum  of  £S75  as  a 
deposit  and  in  part  payment  of  the  said 
purchase-money,  and  submitting  that  the 
memorandum  of  the  7th  and  the  letter  of 
the  12th  of  September,  1888,  formed  a  valid 
contract  and  a  sufficient  memorandum 
within  the  statute  of  frauds. 

Mr.  Hunting,  by  his  statement  of  de- 
fence, did  not  adniiv  any  of  the  allegations 
in  the  statement  of  claim,  and  relied  on  the 
statute  of  frauds.  Issue  was  joined.  This 
was  the  trial  of  the  action. 

Mrs.  Oliver  in  her  evidence  deposed  that 
she  sent  the  cheque  of  £375,  mentioned  in 
the  letter  of  the  12th  of  September,  on  ac- 
count of  the  purchase-money  of  the  Fletton 
Manor  House  estate.  It  was  part  of  the 
£2:375.  No  other  money  was  payable  by 
her  to  the  defendant.  The  £375  was  the 
balance  that  Mr.  Hunting  tvas  to  receive, 
because  the  £2000  was  to  be  paid  oFer  to  a 
mortgagee  of  the  property.  Her  solicitor, 
Mr.  Law,  was  going  to  find  the  £2000  for 
her. 

Neville,  Q.  C,  and  Dunning,  for  plaintiff. 
Warmington,  Q.  C,  and  Swinfen  Eady, 
for  defendant. 

KEKEWICH,  J.:  The  elementary  prop- 
osition about  which  there  is  no  doubt  is 
this— the  memorandum  to  be  signed  by 
the  party  sought  to  be  charged,  so  as  to 
bring  a  particular  case  within  the  statute 
of  frauds,  need  not  be  on  one  piece  of 
paper,  nor  need  it  be  a  complete  docu- 
ment, signed  by  the  party  at  one  and  the 
same  time.  It  may  be  contained  in  two 
or  more  pieces  of  paper,  but  they  must 
be  so  connected  that  you  can  read  them 
together,  so  as  to  form  one  memorandum 
•of  the  contract  between   the  parties.    Di- 


rectly you  get  beyond  that,  you  get  into 
difHculty.  One  can  illustrate  that  in  a 
simple  manner.  An  intending  purchaser 
accepts  an  offer  made  by  a  proponing  ven- 
dor thus:  "In  reply  to  your  letter  of  the 
14th  instant."  Can  one  annex  to  that 
reply  the  letter  of  the  14th  instant?  Sure- 
ly one  cannot,  without  inquiring  what 
letter  it  is;*  unless  the  purchaser  has,  with 
unusual  prudence,  completed  the  reference 
by  saying,  "In  reply  to  your  letter  of  tlie 
14th  instant,  a  copy  of  which  is  on  the 
other  side."  In  the  absence  of  any  such 
complete  evidence  as  that,  one  must  in- 
quire what  the  letter  of  the  14th  instant 
was,  because  non  constat,  it  may  have 
been  a  reference  to  any  one  of  half  a  dozen 
different  letters;  and  so,  from  that  very 
simple  illustration,  one  can  go  through  a 
large  variety  of  more  complex  ones.  It 
is  not  for  me  to  say  that  the  old  rule  was 
better  or  worse  than  the  present  rule;  but 
that  it  was  a  different  rule,  notwithstand- 
ing the  criticisms  in  the  cases  which  Mr. 
Neville  has  given  me,  I  have  no  doubt.  I 
take  the  old  rule  from  the  original  edition 
of  Lord  Blackburn,  on  the  contract  of 
sale,  which  is  cited — I  have  not  tlie  orig- 
inal work  before  me— byWilllams,  ■!.,  in 
Uailway  Co.  v.  Peek,i  where,  after  refer- 
ring to  Hinde  v.  Whitehouse,^  and  Ken- 
wnrthy  v.  Schofleld.s  he  says:  "The  prin- 
ciple of  these  cases  seems  to  me  to  be  well 
stated  in  the  same  work  by  my  Brother 
Blackburn,  as  follows:  'If  the  contents  of 
the  signed  paper  themselves  make  refer- 
ence to  the  others  so  as  to  shew  by  in- 
ternal evidence  that  the  papers  refer  to 
each  other,  thej'  may  be  all  taken  to- 
gether as  one  memorandum  in  writing'" 
(as  in  the  case  which  I  have  mentioned 
of  a  letter  referring  to  a  previous  letter, 
of  which  the  copy  is  annexed);  "'but  if  it 
is  necessarj',  in  order  to  connect  them,  to 
give  evidence  of  the  intention  of  the  par- 
ties that  thej'  should  be  connected,  shewn 
by  circum-itances  not  apparent  on  the 
face  of  the  writings,  the  memorandum  is 
not  all  in  writing,  for  it  consists  partly 
of  the  contents  of  the  writings  and  partly 
of  the  expression  of  an  intention  to  unite 
them,  and  that  expression  is  not  in  writ- 
ing.'"  The  old  case  of  Boydell  v.  Drura- 
mond,*  and  some  other  cases,  might  be 
consistent  with  that  rule;  but  certainly 
of  latea  different  rulehas  been  introduced, 
and  it  is  a  rule,  to  say  the  least,  consist- 
ent with  the  convenience  of  mankind,  be- 
cause it  you  were  to  exclude  parol  evi- 
dence to  explain  such  a  doubtful  reference 
as  "the  letter  of  the  14th  instant, "  or  it 
might  be  simply  "your  le'ter,"  the  result 
might  in  a  large  number  of  cases  be  gross 
injustice.  Now  I  take  it  to  be  quite  set- 
tled that  in  a  case  of  that  kind  you  may 
give  parol  evidence  to  shew  what  the  doc- 
ument referred  to  was.  I  take  it  that  you 
may  go  further  than  that,  and  that  if  j'ou 
find  a  reference  to  something,  which  may 
be  a  conversation,  or  may  be  a  written 
document,  you  may  give  evidence  to  shew 

IB.  B.  &E.  1001. 
27  East,  5.58. 
S3B.  &C.  94.5. 
<11  East,  143. 
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whether  it  wus  a  conversation  or  a  writ- 
ten document;  and,  havina  proved  that 
it  was  a  written  document,  you  may  put 
that  written  document  in  evidence,  and 
so  connect  Ic  with  the  one  already  admit- 
ted or  proved.  So  far  there  is  no  diffi- 
culty. That  was  applied  in  the  case  of 
Ridgway  v.  Wharton, b  where  the  ques- 
tion was  on  the  meaning  of  Instructions 
which  did  not  by  any  means  necessarily 
point  to  a  written  document;  l5ut  later 
the  canes  have  gone  further  than  that, 
and  it  seems  to  me  that  Long  v.  Millar, « 
followed  l)y  Field,  J., in  Cave  v.  Hastings, ^ 
does  establish  a  very  much  larger  series 
of  exceptions.  In  Long  v.  Millar  I  pro- 
fess myself  rather  embarrassed  by  the 
judgment  of  Thesiger,  L.  J.— that  is  to 
say,  I  am  unablequiteto  understand  what 
he  means  by  the  passages  on  p.  4.n6,  which 
seem  to  me  rather  inconsistent;  but  see- 
ing tlint  I  have  the  judgments  of  Bram- 
well  and  Baggallay.  L.  J.  J.,  without  the 
slightest  doubt  or  embarrassment,  and 
that  Thesiger,  L.  J.,  concurred  in  their 
judgment,  1  think  I  may  put  any  difficulty 
of  that  liiiid  aside.  Bramwell,  L.  J.,  gave 
a  judgment  which,  beyond  its  reference  to 
the  particular  case,  is  exceediufily  useful 
as  illustrating  this  branch  of  law;  be- 
cause lie  gives  an  illustration  which  seems 
to  me  to  go  to  the  root  of  the  matter. 
The  illustration  he  gives  is  thisS;  "Sup- 
pose that  A.  writes  to  B.,  saying  that  he 
will  give  £1000  for  B.'s  estate,  and  at  the 
same  time  states  the  terms  in  detail,  and 
suppose  that  B.  .simply  writes  bacii  in  re- 
turn, '  I  accept  your  offer.'  In  that  case 
there  may  be  an  identiti<atio)i  of  the  doc- 
uments by  parol  evidence,  and  it  may  be 
shewn  that  the  offer  alluded  to  by  B.  is 
that  made  by  A.,  without  infringing  the 
statute  of  frauds,  sect.  4,  which  requires 
a  note  or  memorandum  in  writing."  If 
that  is  sound,  v^hich  1  tal%e  it  t"  be,  ac- 
cording to  other  cases,  and  according  to 
the  convictions  of  judges  in  older  cases 
which  are  introduced  into  the  old  la w,  it 
is  difficult,  perhaps,  to  say  where  parol 
evidence  is  to  stop;  but  substantially  it 
never  stops  short  of  this,  that  wherever 
parol  evidence  is  required  to  connect  two 
written  documents  together,  then  that 
parol  evidence  is  admissible.  You  are  en- 
titled to  rely  upon  a  written  document, 
whicli  requires  explanation.  Perhaps  the 
real  principle  upon  which  that  is  based  is, 
that  you  are  always  entitled  in  regarding 
the  construction  and  meaning  of  a  writ- 
ten document  to  inquire  into  the  circum- 
stances under  which  it  was  written,  not 
in  order  to  And  an  interpretation  by  the 
writer  of  the   language,  but   to   ascertain 


6  6  H.  L.  C.  238. 
•4  C.  P.  D.  450. 
'7  Q.  B.  D.  125. 
"Long  V.  Millar,  4  C.  P.  D.  454. 


from  the  surrounding  facts  and  circum- 
stances with  reference  to  what,  and  with 
what  intent,  it  must  have  been  written. 
Ithinic  myself  that  must  be  the  principle 
on  which  parol  evidence  of  this  Idnd  is 
admitte(i.  Turning  to  the  case  before  me, 
I  find  a  letter  of  the  12th  of  September, 
1H8S,  written  by  the  defendant  to  Mrs. 
Oliver;  and  in  that  he  says:  "I  beg  to 
aclinowledge  receipt  of  cheque,  value  £375, 
on  account  of  the  purchase-money  for  the 
Fletton  Manor  House  estate,  for  which  I 
thanl<you."  I  have  two  things  here  per- 
fectlj^  clear,  that  there  is  a  property  called 
Fletton  Manor  House  estate,  which  con- 
stitutes the  subject  of  a  purchase,  and, 
therefore,  the  subject  of  a  sale.  I  have 
also  that  £375  is  part  of  the  purcliase- 
money  for  that  house;  but,  beyond  that, 
I  have  no  terms  of  a  contract.  I  am  enti- 
tled to  consider  the  circumstances  under 
which  the  letter  was  written,  in  order  to 
give  any  meaning  that  1  properly  can  to 
it— not  to  add  terms  to  it,  but  to  find  out 
what  the  meaning  necessarily  must  be, 
having  regard  to  tlie  facts  and  circum- 
stances—  and,  having  got  the  evidence 
which  I  have  in  this  case,  the  conclusion  is 
inevitable  that  it  refers  to  a  previous 
memorandum  of  terms  of  agreement  un- 
der which  Mrs.  Oliver  becomes  the  i)ur- 
chaser  of  this  particular  property  for  the 
price  of  £2375,  on  account  of  wliich  the 
cheque  for  £375  was  sent.  Having  got 
that  evidence  in,  having  got  the  connec- 
tion between  the  two  documents,  I  liave 
then  enough  to  enable  me  to  read  the  two 
documents  tcgetlier,  and,  reading  them 
together,  I  have  a  distinct  memorandum 
of  contract,  specifying  all  the  terms,  the 
second  one  supplying  what  the  first  one 
omitted  to  give,  namely,  singularly 
enough,  the  property  which  was  intended 
to  be  purcliased  and  scjld.  That  being  so, 
the  objection  that  tliere  is  no  memoran- 
dum within  the  statute  of  frauds  fails. 

I  have  not  referred  to  tlie  late  case  of 
Studds  V.  Watson, 6  before  Mr.  Justice 
North,  Ijceause  1  am  not  quite  sure  how 
far  that  learned  judgeintended  to  go.  If  I 
j  am  right  in  my  view  of  his  judgment,  that 
he  only  allowed  the  parol  agreement  to 
be  proved  to  see  whether  It  connected  the 
two  written  docuiiicnts,  and  then,  having 
got  it  in  evidence,  found  that  it  did,  and 
so  was  al)le  to  connect  the  two  docu- 
ments—if  that  is  the  right  view,  whicli  1 
believe  it  to  be,  of  what  he  intended— then 
it  really  follows  Long  v.  Millar, lo  and 
Cave  V.  Hastings, 11  to  both  of  w  hich  he 
referred  in  his  judgment. 

Dndei-  tliese  circumstances,  I  think  the 
plaintiff  is  entitled  to  judgment  for  spe- 
cific performance,  and,  of  course,  to  the 
costs  of  the  action. 

»38Ch.  D.  305. 
i»4  C.  P.  U.  450. 
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ORMROD  V.  HUTH  et  al. 

(14  Mees.  &  W.  651.) 

Courts  of  Exchequer  Chamber.     June  18  &  19, 
1845. 

In  error  on  a  bill  of  exceptions  from  the 
court  of  exchequer. 

Case  for  a  false  representation.  The 
declaration  stated,  that  the  plaintiff,  to 
wit,  on,  &c.,  at  the  request  of  the  defend- 
ants, bargained  with  the  defendants  to 
buy  of  them  divers,  to  wit,  142  bales  of 
cotton  of  them  the  defendants,  and  for 
n  certain  price,  to  wit,  the  price  or  sum  of 
£11540  15s.;  and  the  defendants  tlien,  dur- 
ing such  bargaining,  falsely,  fraudulently, 
and  deceitfully  exhibited  to  the  plaintiff 
divers,  to  wit,  142  parcels  of  cotton,  and 
falsely,  fraudulently,  and  deceitfully  repre- 
sented and  held  out  to  tlie  plaintiff,  and 
induced  the  plaintiff  to  believe,  that  tlie 
same  parcels  were  samples  of  the  said 
cotton  so  bargained  for,  and  were  fair 
samples  thereof,  and  that  the  said  cotton 
was  equal  to  and  of  the  same  description 
with,  and  of  equal  and  like  quality  with 
the  said  parcels  so  exhibited  as  aforesaid  ; 
and  thereupon  the  plaintiff,  heretofore,  to 
wit,  on  the  same  day  and  j^ear,  confiding 
in  and  relying  upon  the  said  parcels  so  ex- 
hibited, and  the  said  representations  and 
inducements  of  the  defendants  so  made  as 
aforesaid,  at  the  request  of  the  defend- 
ants, was  induced  to  buy  and  did  buy  the 
said  cotton  of  the  defendants,  at  and  for 
thesaid  large  price  orsum  of,  to  wit,  £1646 
15s.,  and  afterwards,  to  wit,  on  the  same 
day  and  year,  paid  to  the  defendants  the 
same  sum  of  money  for  the  same;  where- 
as, in  truth  and  lu  fact,  at  the  times  of  the 
said  bargaining  and  sale  by  the  defend- 
ants, the  said  parcels  of  cotton  were  not 
fair  samples,  nor  were  they  samples  of  the 
said  cotton  so  bargained  for,  nor  was  the 
said  cotton  equal  to  and  of  the  same 
description  witli,  and  of  equal  and  lilie 
quality  with  thesaid  parcels,  but  of  in- 
ferior and  much  worse  description  and 
quality,  and  of  much  less  value.  And  the 
plaintiff  in  fact  says,  that  the  defendants, 
by  means  of  the  premises,  on  the  day  and 
year  aforesaid,  falsely  and  fraudulently 
deceived  the  plaintiff  in  the  sale  of  the  said 
cotton  as  aforesaid,  by  means  whereof, 
&c. 

Pleas,  first,  not  guilty;  secondly,  that 
the  plaintiff  was  not  induced  to  buy,  nor 
did  he  buy  the  said  cotton  or  any  part 
thereof,  modo  et  forma. 

The  replication  took  issue  upon  both 
pleas. 

At  the  trial,  before  Coltman,  J.,  at  the 
Liverpool  spring  assizes,  ]!<43,  it  appeared 
that  the  plaintiff,  a  cotton-spinner,  had, 
through  a  broker,  bought  several  bales 
of  cotton  from  the  defendants,  who  were 
merchants  at  Liverpool.  The  usual 
method  of  purchasing  cotton  \a  by  bro- 
kers. The  selling  broker  always  lias  sam- 
ples by  which  he  sells.  Inspection  from 
the  bulk  is  quite  unusual  in  purchases  of 
cotton.  The  samples  are  drawn  from  a 
slit  in  the  bale;  and  if  any  part  of  the 
bale  proves  to  he  of  an  inferior  quality  to 
that  found  in  the  slit,  it  is  said  to  be  false- 
ly packed,  and  is  unniercliantable  on  that 


account.  It  is  usual  for  the  buying 
broker  to  have  samples  drawn  by  his  own 
people  from  the  bale,  which  redrawn  sam- 
ples he  compares  with  those  by  which  he 
has  bought.  In  the pi'esent  case, forty-five 
of  tlie  bales  which  were  purchased  by  the 
plaintiff  were  found  to  be  falsely  jjacked. 
Cotton  is  packed  in  layers,  so  that  the 
edges  are  visible  only  at  the  top  and  bot- 
tom, and  along  the  narrow  side.  From 
the  way  in  which  the  cotton  is  packed, 
you  can  only  take  the  sample  from  the 
long  narrow  aide.  In  this  case  there  were 
two,  three,  or  more  layers  of  good  cot- 
ton like  the  sample;  but  in  the  inner  part 
the  cotton  was  bad:  in  some  instances 
there  was  not  more  than  one  layer  of 
good,  and  the  rest  bad.  A  witness  stated 
that  this  must  have  been  done  by  de- 
sign, and  that  the  bales  must  have  been 
falsely  packed  when  purchased;  but 
there  was  no  evidence  to  show  that  the 
defendants  were  cognizant  of  the  fraud. 
It  was  proved  that  the  cotton  had  come 
straight  from  the  ship  to  the  defendants' 
warehouse,  and  they  were  the  consignees; 
but  whether  they  were  the  consignees  on 
their  own  account  or  for  others  did  not 
appear.  Upon  this  evidence,  the  defend- 
ants'counsel  insisted  that  there  was  no 
case  to  go  to  the  jnry  on  which  they  could 
find  for  tlie  plaintiff  on  the  first  issue,  in- 
asmuch as  neither  the  defendants  nor 
their  brokers  were  proved  to  have  had 
any  knowledge  of  the  alleged  misrepre- 
sentation being  false,  or  of  the  false  pack- 
ing, or  to  have  acted  in  any  respect 
against  good  faith  or  with  any  fraudu- 
lent purpose.  The  plaintiff's  counsel,  on 
the  other  hand,  maintained,  that  the  de- 
livery of  samples  not  corresponding  with 
the  bulk,  was  a  false  representation  of 
the  quality  of  the  cotton,  which  must  be 
considered  in  point  of  law  as  fraudulent, 
as  being  the  statement  of  a  fact  which  the 
party  making  it  did  not  know  to  be  true, 
and  which  in  fact  was  nijt  true,  and 
which  induced  the  buyer  to  make  the  pur- 
chase. The  learned  judge  directed  the 
jury,  that,  unless  they  could  see  grounds 
for  inferring  that  the  defendants  or  their 
brokers  were  acquainted  with  the  fraud 
that  had  been  practised  in  the  packing,  or 
had  acted  in  the  transaction  against 
good  faith  or  with  some  fraudulent  pur- 
pose, the  defendants  were  entitled  to  tlie 
verdict  on  the  first  issue:  whereupon  the 
plaintiff's  counsel  excepted  to  the  direc- 
tion of  the  learned  judge,  and  insisted 
that  proof  of  the  defendants  or  their  bro- 
kers fjeing  acquainted  with  the  fraud  that 
had  been  practised  in  the  packing,  or  of 
their  having  acted  against  good  faith,  or 
with  some  fraudulent  purpose,  was  not 
necessary  to  be  given  by  him  on  that 
issue,  and  tendered  a  bill  of  exceptions  ac- 
cordingly. The  jury  found  a  verdict  for 
the  defendants  on  the  first  issue,  and  were 
discharged  by  consent  as  to  the  other 
issues. 

A  writ  of  error  having  been  brought, 
the  case  was  now  argued  by 

Cowling,  for  plaintiff  in  error.    Cromp- 
ton,  for  defendant  in  error. 

TINDAL,  O.  J.     We  think   the  direction 
of  the  learned  judge  was  perfectly  correct. 
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The  action  Is  brouffht  for  a  false  and 
fraudulent  representation,  alleged  to  have 
been  made  bj?  the  defendants,  on  the  sale 
of  certain  cotton  to  the  plaintiffs,  that 
the  cotton  was  of  the  same  description, 
and  of  equal  and  like  quality  with  the 
sample  by  thera  exhibited,  whereas  in  fact 
it  was  not:  the  action  not  being  brought 
upon  an  express  warranty,  nor  any  ex- 
press allegation  being  laid  in  the  declara- 
tion, that  the  defendants  knew  at  the  time 
that  the  bulk  of  the  cotton  did  not  equal 
in  description  or  quality  the  sample  wljich 
had  been  so  exhibited. 

Upon  the  trial,  the  learned  judge  direct- 
ed the  jury,  that,  unless  they  could  infer 
that  the  defendants  or  their  broisers  were 
acquainted  with  the  fraud  that  had  been 
practised  in  the  packing,  or  had  acted  in 
the  transaction  against  good  faith,  or 
with  some  fraudulent  purpose,  the  defend- 
ants were  entitled  to  the  verdict;  and  we 
think  this  the  pmper  direction. 

The  rule  which  is  to  be  derived  from  all 
the  cases  appears  to  us  to  be,  that  where, 
upon  the  sale  of  goods,  the  purchaser  is 
satisfied  without  requiring  a  warranty, 
(which  is  a  matter  for  his  own  considera- 
tion,) he  cannot  recover  upon  a  mere  rep- 
resentation of  the  quality  by  the  seller. 


unless  he  can  show  that  the  representa- 
tion was  bottomed  in  fraud.  If,  indeed, 
the  representation  was  false  to  the  knowl- 
edge of  the  party  making  it,  this  would 
in  general  be  conclusive  evidence  of  fraud  ; 
but  if  the  representation  was  honestl.v 
made,  and  believed  at  the  time  to  be  true 
by  the  party  making  it,  though  not  true 
in  point  of  fact,  we  think  this  does  not 
amount  to  fraud  in  law,  but  that  the  rule 
of  caveat  emptor  applies,  and  the  repre- 
sentation itself  does  not  furnish  a  ground 
of  action.  And  although  the  cases  may, 
in  appearance,  raise  some  difference  as  to 
the  effect  of  a  false  assertion  or  represen- 
tation of  title  in  the  seller, it  will  bofound, 
on  examination,  that  in  each  of  those 
cases  there  was  either  an  assertion  of  a 
title  embodied  in  the  contract,  or  a  repre- 
sentation of  title  which  was  false  to  the 
knowledge  of  the  seller. 

The  rule  we  have  drawn  from  the  cases 
appears  to  us  to  be  supported  so  clearly 
by  the  early,  as  well  as  the  more  recent 
decisions,  that  we  think  it  unnecessary  to 
bring  them  forward  in  review;  but  satisfy 
ourselves  with  saying,  that  the  exception 
must  be  disallowed,  and  the  judgment  of 
the  court  of  exchequer  affirmed. 

Judgment  affirmed. 


PAGE  V.  MORGAN. 
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(15  Q.  B.  Div.  33S.) 

Court  of  Appeal.    June  10,  1885. 

Appeal  from  the  jiidfrment  of  the  queen's 
bench  aiviwion  refusing  an  application  for 
a  new  trial,  or  to  enter  judgment  for  the 
delendant. 

The  action  was  for  the  price  of  wlieut, 
or  in  the  alternative  for  damages  for  aon- 
acceptance  of  the  wheat. 

The  statement  of  defence  denied  the  con- 
tract of  purchase,  alleged  that  the  wheat 
was  sold  by  sample,  and  the  bulk  was  not 
equal  to  the  sample,  and  set  up  non-com- 
pliance with  the  statute  of  frauds. 

The  case  was  tried  before  iiulwer,  Q.  C, 
sitting  as  commissioner  at  the  Chelmsford 
summer  assizes,  1884,  when  the  facts  were 
as  follows: — 

The  defendant,  a  miller,  bought  of  tlie 
plaintiff  by  oral  contract  through  the 
plaintiff's  agent  eighty-eight  quarters  of 
wheat.  The  sale  was  by  sample.  The 
wheat  was  shipped  by  the  plain  tiff  "saiient 
on  a  barge  for  carriage  to  the  defendant's 
mill,  which  was  upon  a  navigable  canal. 
The  barge  arrived  at  the  mill  on  the  even- 
ing of  Tuesday  the  2r)th  of  March,  and  at 
8  o'clock  on  the  morning  of  the  2()th  some 
of  the  sacks  ccjutaining  the  wheat  were, 
by  direction  of  the  defendant's  foreman, 
lioisted  up  out  of  the  barge  on  to  the  mill 
and  examined  by  him.  After  twenty-four 
sacks  had  been  hoisted  up  and  examined 
the  foreman  sent  for  the  defendant,  who 
came  to  the  mill  and  inspected  the  con- 
tents of  the  sacks  already  delivered,  and 
ordered  some  more  to  be  sent  up  for  ex- 
amination, and  after  having  examined 
thirty-eight  sacks  in  all,  he  at  9  o'clock 
told  the  bargeman  to  send  up  no  more, 
as  the  wheat,  he  said,  was  not  equal  to 
.sample.  The  defendant  then  on  the  same 
day  went  off  to  see  the  plaintiff's  agent  at 
a  neighbouring  market  town,  and  told  him 
that  the  wheat  was  not  equal  to  sample, 
and  that  he  should  not  take  it.  Some 
days  afterwards,  the  exact  interval,  how- 
ever, was  not  stated,  the  wheat  taken  in- 
to the  mill  was  returned  by  defendant's 
order  to  the  barge,  which  remained  at  the 
defendant's  mill  with  the  wheat  in  it,  the 
plaintiff  refusing  to  take  the  wheat  away, 
for  seven  weeks  and  until  after  action 
was  brought,  when  tiie  wheat  was  sold 
by  the  order  of  a  judge  at  chambers,  and 
the  proceeds  paid  into  court  to  abide  tlie 
event  of  the  action. 

The  learned  commissioner  directed  the 
jury,  on  the  authority  of  Morton  v.  Tib- 
"bettiand  Kibble  v.  Gough,2  that  there 
was  evidence  of  an  acceptance  by  the  de- 
fendant sufficient  to  constitute  a  contract 
within  the  17th  section  of  the  statute  of 
frauds,  although  the  defendant  was  not 
precluded  from  rejecting  the  wheat  if  not 
equal  to  sample.  The  jury  found  that  the 
wheat  was  equal  to  sample,  and  that  the 
defendant  had  accepted  it  within  the 
meaning  of  the  17th  section  of  the  statute 
of  frauds,  and  accordingly  gave  a  verdict 
for  the  plaintiff. 


A  rule  for  a  new  trial,  or  to  enter  judg- 
ment for  the  defendant,  was  moved  for  on 
the  ground  that  there  was  no  evidence  for 
the  jury  of  an  acceptance  of  the  wheat 
by  the  defendant  to  satisfy  the  statute, 
lint  the  queen's  bench  ilivision  (Lord  Cole- 
ridge, C.  J.,  and  Cave,  J.)  refused  the  ap- 
plication. 

Morten,  (Murphy,  Q..  C,  with  him,)  for 
defendant.  Philbrick,  Q.  C,  and  R. 
Vaughan  Williams,  for  plaintiff,  were  not 
called  upon  to  argue. 

BRETT,  M.  R.  It  seems  to  me  that  the 
case  of  Kibble  v.  Gough^lays  down  the 
governing  principle  with  regard  to  the 
question  whether  there  is  evidence  of  an 
acceptance  to  satisfy  the  17tli  section  of 
the  statute  of  frauds.  It  was  there  point- 
ed out  that  there  must  be  under  the  stat- 
ute both  an  acceptance  and  actual  receipt, 
but  such  acceptance  need  not  he  an  abso- 
lute acceptance;  all  that  is  necessary  is  an 
acceptance  which  could  not  have  been 
made  except  upon  admission  that  there 
was  a  contract,  and  that  the  goods  were 
sent  to  fulfil  that  contract.  Cotton,  L.  J., 
in  giving  judgment  in  thatcase.  said  :  "All 
!  that  is  wanted  is  a  receipt  and  such  an 
'  acceptanc' of  the  goods  as  sliews  that  it 
has  regard  to  the  contract,  but  the  con- 
tract may  yet  be  left  open  to  objection : 
80  that  it  would  not  preclude  a  man  from 
exercising  such  a  power  of  rejection.  1 
think  that  in  this  case  enough  had  been 
done  to  satisfy  the  statute."  Now  what 
had  been  d(me  in  that  case?  Thf  goods 
had  been  taken  into  the  defendant's  ware- 
house and  kept  for  some  time,  though  not 
so  long  as  to  make  it  unreasonable  that 
the  defendant  should  exercise  his  right  of 
rejection  if  the  goods  had  not  been  accord- 
ing to  contract,  and  the  defendant  had 
inspected  the  goods.  They  therefore  had 
been  delivered,  and  actual  possession  of 
them  had  been  taken,  and  they  had  been 
dealt  with  by  the  defendant  for  the  pur- 
poses of  the  contract.  It  was  held  that 
under  those  circumstances  what  had 
been  done  in  respect  to  the  goods  by  the 
defendant  must  be  considered  as  having 
been  done  with  regard  to  a  contract  for 
the  purchase  of  the  goods,  and  as  amount- 
ing to  a  recognition  of  the  existence  of 
such  contract,  and  that  therefore,  though 
the  defendant  might  still  have  a  right  to 
reject  the  goods  if  not  equal  to  sample, 
there  was  evidence  on  which  the  jury 
might  lind  that  the  defendant  had  accept- 
ed the  goods  within  the  meaning  of  the 
statute.  That  being  the  law  as  laid  down 
by  that  decision,  what  was  the  evidence 
on  the  question  of  acceptance  in  the  pres- 
ent case?  The  wheat  was  sent  to  the  de- 
fendant's mill  in  a  barge,  which  was 
brought  under  the  mill  in  theevening.  The 
next  morning  a  considerable  quantity  of 
wheat  was  taken  up  by  the  defendant's 
servants  into  the  defendant's  mill  and 
remained  there  some  time  more  or  less 
until  the  defendant  had  opened  the  sacks 
and  examined  their  contents  to  see  if  they 
corresponded  with  the  sample.  How 
could    the    defendant    have    these     sacks 


1 15  Q.  B.  428. 
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taken  into  his  mill  and  there  opened  and 
examined  without  a  recognition  of  the  ex- 
istence of  a  coiilract  eutitlinn  him  ho  to 
■fleal  with  them?  How  could  any  reason- 
able men  come  to  any  other  conclusion 
Irom  his  defiling  with  them  than  that  he 
had  made  a  contract  of  purchase  with  re- 
sard  to  them, and  thht  the  goods  were 
delivered  to  and  received  by  him  under 
such  contract,  and  exaniined  by  liim  to 
see  if  they  were  according  to  thecoutract? 
It  seems  to  me  clear  that  under  these  cir- 
cumstances there  was  evidence  for  the  ju- 
ry of  an  acceptance  within  the  nieanins 
of  the  statute.  I  can  conceive  of  many 
cases  in  wlilch  what  is  done  with  regard 
to  the  delivery  and  receipt  of  the  goods 
maj'  not  afford  evidence  of  an  acceptance. 
Suppose  that  goods  lieing  taken  into  the 
defendant's  warehouse  by  the  defendant's 
servants,  directly  he  sees  them,  instead  of 
examining  them,  he  orilers  them  to  be 
turned  out  or  refuses  to  have  anything  to 
do  with  them.  There  would  tkere  he  an 
actual  delivery,  but  there  would  be  no  ac- 
ceptance of  the  gooils,  for  it  would  be 
quite  consistent  with  what  was  donetliat 
be  entirely  repudiated  any  contract  for 
the  purchase  of  the  same.  I  rely  for  the 
purposes  of  my  judgment  in  the  present 
case  on  the  fact  that  the  defendant  exam- 
ined the  goods  to  see  it  they  agreed  with 
the  sample.  I  do  not  see  how  it  is  possi- 
ble to  come  to  any  other  conclusion  with 
regard  to  that  fact  than  that  It  was  a 
dealing  with  the  goods  involving  an  ad- 
mission that  there  was  a  contract.  It  ap- 
pears to  me  that,  having  regard  to  the 
case  of  Kibble  v.  Gough,  which  Is  an  au- 
thority binding  on  us,  there  was  clenrl.y 
evidence  in  this  case  for  the  jury  of  an  ac- 
ceptance, and  that  upon  such  evidence 
there  was  only  one  conclusion  to  which 
they  reasonably  could  come.  The  counsel 
tor  the  defendant  placed  reliance  on  the 
case  of  Rickard  v.  Moore.*  It  is  alleged 
that  in  that  case  Lord  Bramvrell  doubted 
the  correctness  of  what  he  had  said  in  the 
previous  case  of  Kibble  v.  Gough.  How- 
ever that  may  be,  it  is  quite  clear  that 
that  casecannot  overrule  Kibble  v.  Gough. 
For  these  reasons  I  am  of  opinion  that 
this  appeal  must  be  dismissed. 

BAG(tALL,AY,  L.  J.  I  am  of  the  same 
opinion.  It  has  been  decided  inthecasesof 
Morton  v.  Tibbetts  and  Kibble  v.  Gough 
that  there  may  be  an  acceptance  within 
>the  statute  though  it  is  notsuchan  accept- 

<38  L.  T.  (N.  S.)  841. 
« 15  Q.  B.  438. 


ance  as  to  preclude  the  defendantfrom  ob- 
jecting subsequently  that  the  goods  are 
not  according  to  the  contract,  and  reject- 
ing them  on  that  ground.  Different  opin- 
ions have  been  ex])ressed  as  to  the  true 
grounds  on  which  Morton  v.  Tibbett  was 
l)ased,  but  it  seems  to  me  that  the  case  of 
Kibble  v.(jough  has  made  the  effect  of  the 
former  decision  clear.  Reliance  was  placed 
by  the  defendant's  counsel  on  the  case  of 
Riekard  v.  Moore.  But  when  that  case 
comes  to  be  examined  there  are  various 
points  of  difference  which  are  adverted  to 
in  the  judgments,  and  there  is  also  the 
most  important  distinction  adopted  by 
Thesiger,  L.  J.,  in  giving  judgment,  viz., 
that,  whereas  in  KU)ble  v.  Gough  the  jury 
found  that  the  goods  were  equal  to  sani- 
ple,  in  Rickard  v.  Moore  the  jury  found 
that  they  were  not  equal  to  sample.  The 
only  (juestion  we  have  to  consider  is 
whether  there  is  evidence  of  an  acceptance 
in  this  rase  within  the  principle  laid  down 
in  the  cases  of  Morton  v.  Tibbett  and  Kib- 
ble V.  Gough.  It  seems  to  me  clear  that 
there  was  such  evidence. 

BOWEN,  L.  J.  This  case  appears  to  me 
to  be  governed  by  the  decision  in  Kibble 
V.  Gough.  That  decision  would  be  bind- 
ing upon  me  whether  I  agreed  with  it  or 
not.  but  it  seems  to  me  that  it  is  based 
on  the  soundest  sense.  The  statute  says 
that  the  contract  shall  not  begood  unless, 
among  other  alternative  requisites,  there 
has  been  on  acceptance  and  actual  receipt 
of  some  part  of  the  goods.  Having  re- 
gard to  the  mischiefs  at  which  the  statute 
was  aimed,  it  would  appear  a  natural 
conclusion  that  the  acceptance  contem- 
plated by  the  statute  was  such  a  dealing 
with  the  goods  as  amounts  to  a  recogni- 
tion of  the  contract.  That,  accordingly, 
was  the  view  taken  liy  this  court  in  the 
case  of  Kibble  v.  Gough.  In  Rickard  v. 
Moore  there  vvas  the  distinction  that  has 
been  pointed  out  by  my  Brother  Baggal- 
lay.  In  Kibble  v.  (iough  the  goods  were 
found  to  be  equal  to  sample,  and  it  there- 
fore became  necessary  to  decide  in  that 
case  whether  there  was  an  acceptance 
within  the  17th  section;  in  Rickard  v. 
Moore  the  goods  were  found  not  to  be 
equal  to  sample,  so  it  was  only  necessary 
to  decide  whether  they  were  rightly  reject- 
ed. I  do  not  think  that  Lord  Braniwell, 
by  his  remarks  on  what  had  thus  become 
a  by  point,  can  have  intended  to  overrule 
the  previous  decision  of  this  court.  In  any 
case  we  are  bound  by  the  decision  in  Kib- 
ble V.  Gough. 

Appeal  dismissed. 
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PALMER  V.  HAND. 

(13  Johns.  434.) 

Supreme  Court  of  New  York.    Oct.  Term,  1816. 

This  was  an  action  of  trover,  tried  be- 
fore Mr.  Justice  Spencer,  at  the  Albany 
circuit,  in  April,  1816. 

The  plaintiff  was  the  owner  of  a  raft, 
consisting  of  plank,  joist,  and  boards; 
and  whilst  coming  down  the  North 
river,  in  the  autumn  of  the  year  1815,  with 
the  raft,  one  Potter  came  upon  the  raft, 
and  offered  to  buy  it:  the  price  was 
agreed  upon:  it  was  also  agreed,  that 
the  plaintiff  should  deliver  it  at  one  of  the 
docks  in  Albany,  and  be  at  the  expense  of 
taking  it  out  of  the  water.  Potter  then 
applied  to  the  defendant,  who  kept  a 
lumber-yard,  in  Albany,  to  purchase  the 
lumber  which  the  plaintiff  had  agreed  to 
sell  him;  but  Potter  and  the  defendant 
not  being  able  tosettle  the  bargain,  it  was 
agreed  that  the  defendant  should  take 
and  sell  the  lumber.  The  plaintiff  ar- 
rived with  his  raft,  the  next  day,  and 
brought  it  to  the  defendant's  dock,  and 
there  inquired  of  one  of  the  witnesses  in 
the  cause  for  Potter,  and  asked  if  Potter 
was  not  to  have  more  hands  to  take  out 
and  pile  the  lumber,  and  said  that  he  had 
sold  it  to  Potter.  He  then  left  the  raft, 
and  went  into  the  city,  and  at  4  o'clock  in 
the  afternoon,  at  whlcli  time  all  the  raft 
was  taken  out  of  the  water,  and  nearly 
all  piled,  a  few  culling  pieces  excepted,  the 
plaintiff  returned  and  forbade  any  more 
to  be  piled,  saying  that  Potter  had  gone 
off.  The  defendant,  on  the  same  day,  ad- 
vanced to  Potter,  on  account  of  tlie  de- 
posit of  lumber,  100 dollars;  and  also  gave 
him  an  order  on  Wilder  &  Hustings,  for 
laO  dollars,  in  goods,  wliich  were,  in  tlie 
evening  of  the  same  day,  delivered  to  him. 
There  was  no  formal  delivery  of  the  lum- 
ber to  Potter,  who,  it  was  conceded,  was 
a  cheat,  and  had  absconded.  The  plaintiff 
proved  a  demand  on  the  defendant  to 
restore  the  lumber,  or  pay  for  it,  and  a  re- 
fusal. The  jury  found  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the 
court,  on  a  case  containing  the  above 
facts. 

Van  Vechten,  for  plaintiff.  Henry,  con- 
Ira. 

PLATT,  ,J.,  delivered  the  opinion  of  the 
court.  This  is  an  action  of  trover,  for  a 
quantity  of  planK  and  scantling.  It  ap- 
pears that  the  plaintiff  was  owner  of  a 
raft  of  lumber,  and  while  descending  the 
river  opposite  to  Lansingburgh,  he  con- 
tracted with  one  Potter  for  the  sale  of  the 
lumber,  to  be  delivered  to  Potter,  by  the 
plaintiff,  on  one  of  the  docks,  in  Albany, 
at  a  price  agreed  on,  to  be  paid  on  deliv- 
ery. Potter  then  went  to  the  defendant, 
who  keeps  a  lumber-vard  and  dock,  at 
Albany,  and  agreed  to  deliver  to  him  the 
lumber  of  that  raft,  to  be  sold  by  the  de- 
fendant, on  commission,  for  Potter. 

Next  morning,  about  sunrise,  the  plain- 
tiff arrived  with  the  raft,  and  fastened  it 
to  the    defendant's    dock.     The    plaintiff 


then  told  the  workmen  employed  there, 
that  he  had  sold  the  lumber  to  Potter. 
One  or  two  men  began  immediately  to 
pile  the  plank,  &c.,  on  the  defendant's 
dock,  and  the  plaintiff  "asked  if  Potter 
was  not  to  have  more  hands  to  take  out 
and  pile  the  lumber. "  The  plaintiff  then 
went  into  the  city,  and  did  not  return 
again  till  4  o'clock  P.  M.,  at  which  time 
the  lumber  was  almost  all  piled  on  the  de- 
fendant's dock.  The  plaintiff  then  for- 
bade the  piling  of  any  more,  saying  that 
Potter  had  absconded. 

While  the  men  were  piling  up  the  lum- 
ber, about  10  or  11  o'clock  A.  M.  of  that 
day,  the  defendant  advanced  to  Potter 
100  dollars,  and,  also,  gave  an  order  for 
150  dollars'  worth  of  goods,  in  favor  of 
Potter,  on  account  of  the  deposit  of  lum- 
ber. The  plaintiff,  afterwards,  demanded 
the  lumber,  which  the  defendant  refused 
to  deliver. 

There  is  no  doubt  that,  upon  a  contract 
to  sell  goods,  where  no  credit  is  stipu- 
lated for,  the  vendor  has  a  lien  ;  so  that 
if  the  goods  be  actually  delivered  to  the 
j  vendee,  and,  upon  demand  then  made,  he 
j  refuses  to  pay,  the  property  is  not 
I  changed,  and  the  vendor  may  lawfully 
take  the  goods  as  his  own,  because  the 
delivery  was  conditional. 

As  between  the  vendor  and  vendee,  in 
this  case,  f  incline  to  the  opinion  that 
the  property  in  the  lumber  was  not  so 
vested  in  the  vendee  as  that  the  vendor 
could  not  legally  have  resumed  it  when  he 
came,  in  the  afternoon,  and  forbade  the 
piling  of  any  more  of  it. 

The  contract  with  Potter  was  for  the 
whole  raft,  to  be  delivered  on  the  dock. 
The  vendor,  therefore,  had  no  right  to 
demand  payment  for  any  part  until  the 
whole  was  delivered  ;  ano  it  appears  that 
he  came  to  the  place  of  delivery,  at  4 
o'clock  in  the  afternoon  of  the  day  on 
which  the  raft  arrived  at  the  dock,  whilst 
the  lumber  was  still  in  the  course  of  deliv- 
ery, and  signified  his  determination  not 
to  consider  the  sale  as  absolute.  He  said 
that  Potter  had  absconded,  and  ordered 
the  men  not  to  pile  anymore  of  the  plank, 
&c.  As  between  Palmer  and  Potter  there 
was  no  such  delay  or  acquiescence  on 
the  part  of  the  vendf)r,  as  would  be  evi- 
dence of  a  credit  given  for  the  money.  If 
the  vendor  was  there,  and  demanded  pay- 
ment, as  soon  as  the  whole  lumber  was 
plied  on  the  dock,  that  was  enough  to 
preserve  his  lien;  and  such,  I  think,  is  the 
fair  construction  of  the  evidence. 

The  plaintiff,  in  this  case,  seeks  to  en- 
force his  lien  against  a  person  who  has 
bona  fide  received  the  property  as  a 
pledge  for  money  and  goods  advanced  to 
Potter,  to  nearly  the  amount  of  its  value. 
Those  advances  were  made  by  the  defend- 
ant while  the  lumber  was  in  a  course  of 
delivery  on  the  dock,  and  before  the  plain- 
tiff asserted  his  claim  to  it.  But  there  is 
no  evidence  that  the  plaintiff  had  any 
knowledge  of  the  negotiations  between 
Potter  and  the  defendant,  in  regard  to  the 
lumber,  until  after  the  plaintiff  had  made 
his  election  to  rescind  his  contract  with 
Potter.  This  is  a  contest,  then,  between 
two  honest  men,  who  shall  be  the  dupe  of 
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a  su'ilicller.  The  strict  rule  of  law  must, 
therefore,  bp  applied  ;  and  the  defenilant 
cannot  be  allowed  to  stand  in  a  more 
favorable  situation  than  Potter  would 
have  been   in   if  lie  himself  liad   withheld 


the  possession  of  the  lumber,  without 
paying  the  price  wlien  demanded. 

We  are,  therefore,  of  opinion,  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


PARKER  V.  PATRICK. 
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PARKER  V.  PATRICK. 

(.5  Term  R.  175.) 

Court  of  King's  Bench.     April  22,  1793. 

On  the  trial  ol  this  action  of  trover  for 
Koods  at  the  last  Sittings,  it  appeared 
that  tlie  soods  in  question  had  been  ob- 
tained from  the  defendant  by  false  pre- 
tences, and  afterwards  pawned  to  the 
plaintiff  for  a  valuable  consideration, 
without  notice  of  the  fraud:  that  the  per- 
son obtaining  them  had  been  convicted 
by  the  defendant,  on  which  the  latter  got 
uoMsession  of  the  goods  again;  and  now 
this  action  was  brouglit  by  the  plaintiff, 
the  pawnbroker,  to  recover  them  from 
the  defendant.  The  defendant's  counsel 
pressed  for  a  non-suit,  contending  that 
tlie  question  must  be  considered  to  be  the 
same  as  if  the  goods  had  been  feloniously 
stolen  from  the  defendant;  and  that  the 
plaintiff,  who  derived  title  through  a 
fraud,  though  lie  himself  were  innocent  of 
the  fraud,  was  not  entitled  to  recover 
against  the  defendant,  who  was  the  true 
owner:  but  Lord  Kenyon  thought  that 
it  was  not  like  the  case  of  felony,  and  the 
plaintiff  obtained  a  verdict. 

Conste  and  Bayley  now  renewed  the 
same  objection  in  a  motion  toenter  a  non- 
suit; urging  that  in  this  respect  there  was 
no  difference  between  the  obtaining  of 
goods  by  fraud  or  felony,  tor  that  the  rea- 


sons given  in  the  latter  case  were  equally 
applicable  to  the  former.  In  a  case  in  13 
Ed.  4.  9.  recognized  in  Kel.  81,  82,  where 
one  bargained  with  another  to  carry 
some  packs  of  goods  to  Southampton, 
and  delivered  the  goods  to  the  carrier, 
who  carried  them  to  another  plac?,  and 
there  ooened  the  packs,  and  took  the 
goods,  and  disposed  of  them  to  his  own  use, 
it  was  held  to  be  felony  "because  Iiis  subse- 
quent act  of  carrying  the  goods  to  an- 
other place,  and  there  opening  them,  and 
disposing  of  them  to  his  own  use,  declared 
that  his  intent  originally  was  not  to 
take  the  goods  upon  the  agreement  and 
contract  of  the  party,  but  only  with  a  de- 
sign of  stealing  them."  According  to  which 
doctrine  the  subsequent  act  of  the  person 
who  obtained  these  goods  upon  false  pre- 
tences shewed  that  he  did  not  take  them 
upon  the  contract  with  the  defendant,  but 
by  fraud;  and  consequently  he  could  not 
make  a  title  of  them  to  the  plaintiff.    But 

PER  CURIAM.  This  is  dietingviishable 
from  the  case  of  felony;  for  there  by  a 
positive  statute!  the  owner,  in  case  he 
prosecutes  the  offender  to  conviction,  is 
entitled  to  restitution  :  but  that  does  not 
extend  to  this  case,  where  the  goods  were 
obtained  from  the  defendant  by  a  fraud. 

Rule  refused. 


1 31  Hen.  8.  u.  XI.    Vid  Horwood  v.  Smith,  3  Term 
R.  750. 
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PAXJL  V.  REED  et  al. 

(52  N.  H.  136.) 

Supreme  Judicial  Court  of  New  Hampshire.    Sul- 
livan.   June,  1872. 

Action  by  Azor  Paul  against  Doxter  G. 
Reed,  defendant,  and  Dana  R.  Moody, 
trustee.  Tiie  trustee  was  lield  liable  on 
the  disclosure,  and  defendant  took  excep- 
tions.   Exceptions  sustained. 

The  disclosure  of  Moody,  the  trustee, 
showed  that  hesucceeded  defendant,  Keed, 
as  tenant  of  a  boarding  house,  and  when 
he  was  taking  possession,  and  Reed  was 
moving  out,  he  agreed  to  purchase  from 
Reed  a  hog,  some  sugar,  and  other  arti- 
cles. The  agreed  price  of  the  articles  was 
as  follows:  One  hog,  $10.50;  flour,  $7; 
butter,  3610;  bedstead,  $1;  sugar  and  salt, 
$1.80.  Reed  made  a  memorandum  of  the 
articles  with  the  price  carried  out,  and,  as 
he  was  adding  it  up,  the  sheriff  served  the 
trustee  summons  on  Moody.  The  hog 
had  already  been  removed  by  Moody  to 
another  pen,  and  the  sugar  had  been 
placed  with  Moody's  other  sugar.  When 
the  summons  was  served.  Moody  held  the 
money  in  his  hand,  ready  to  pay  for  the 
articles  as  soon  as  the  amount  was  ascer- 
tained. After  service  of  process,  Reed 
asked  Moody  to  give  the  articles  up,  say- 
ing, "We  can  call  it  no  sale,  and  I  can  take 
my  stuff, "  giving  as  a  reason  that  they 
were  not  yet  paid  for.  Moody  replied 
that  he  would  take  counsel,  and,  if  it  was 
safe  for  him  to  do  so,  he  would  give  them 
up.  He  was  advised  to  let  the  matter 
stand,  as  there  would  be  a  question  as  to 
his  liability  to  be  tried.  Defendant,  Reed, 
claimed  the  property,  but  the  court  held 
Moody  to  be  chargeable  with  the  $30.30, 
and  defendant  excepted,  and  the  question 
was  reserved. 

Bowers,  for  plaintiff.  S.  H.  Edes,  for 
defendant  and  trustee. 

BELLOWS,  C.  J.  Unless  the  principal 
defendant  had  anntherhog  and  other  pro- 
visions op  fuel,  so  that  the  value  of  his 
provisions  and  fuel  exceeded  twenty  dol- 
lars, all  the  articles  sold  to  the  trustee 
were  exempt  from  attachment.  As  there 
is  no  proof  that  he  had  another  hog,  or 
more  provisions,  or  fuel,  the  court  cannot 
find  that  he  had  such;  and,  therefore, 
unless  the  title  iu  these  goods  had  vested 
in  the  trustee  so  that  he  became  indebted 
for  them,  the  trustee  must  be  discharged. 
The  question  then  is,  whether  the  goods 
were  delivered  so  as  to  vest  the  title  in  the 
trustee. 

The  proof  tends  to  show  that  the  sale 
was  for  cash,  and  not  on  credit; — so  the 
trustee  testifies,  and  this  is  just  what 
would  have  been  intended  had  no  time  of 
payment  been  stipulated.  2  Kent's  Com. 
*496,  *497;  Story  on  Con.,  §  796;  Noy's 
Maxims  87;  Insurance  Co.  v.  De  Wolf,  2 
Cow.  10.1.  The  case,  then,  stands  before 
us  as  a  contract  of  sale  for  cash  on  deliv- 
ery: in  such  case  the  delivery  and  pay- 
ment are  to  be  concurrent  acts;  and 
therefore,  if  the  goods  are  put  into  the 
possession  of  the  buyer  in  the  expectation 
that  he  will  immediately  pay  the  price, 
and  he  does  not  do  it,  the  seller   is   at   lib- 


erty to  regard  the  delivery  as  conditional, 
and  may  at  once  reclaim  the  goods.  In 
surd)  a  case  the  contract  of  sale  is  not  con- 
summated, and  the  title  does  not  vest  in 
the  buyer.  The  seller,  may,  to  be  sure, 
waive  the  payment  of  the  price,  and  agree 
to  postpone  it  to  a  future  day,  and  pro- 
ceed to  complete  the  delivery;  in  which 
case  it  would  be  absolute,  and  the  title 
would  vest  in  the  buyer.  But  in  order  to 
have  this  effect,  it  must  appear  that  the 
goods  were  put  into  the  buyer's  posses- 
sion with  the  intention  of  vesting  the  ti- 
tle in  him. 

If,  however,  the  delivery  and  payment 
were  to  be  simultaneous,  and  the  goods 
were  delivered  in  the  expectation  that  the 
price  would  be  immediately  paid,  the  re- 
fusal to  make  payment  would  be  such  a 
failure  on  thepart  of  the  buyer  to  perform 
the  contract  as  to  entitle  the  seller  to  put 
an  end  to  it  and  reclaim  the  goods. 

This  is  not  only  eminently  just,  but  it  is 
in  accordance  with  the  great  current  of 
authorities,  which  treat  the  delivery,  un- 
der such  circumstances,  as  conditional 
upon  the  immediate  payment  of  the  price. 
2  Kent's  Com.*497;  Chitty  on  Con.,  9tb 
Amer.  Ed.,*3.50, note!  and  cases;  Storvon 
Con.,  §§  796, 804;  Palmer  v.  Hand,  13  Johns. 
434;  Marston  v.  Baldwin,  17  Mass.  605; 
I^even  v.  Smith,  ]  Deuio  573,  and  cases  cit- 
ed. Ho  the  doctrine  was  fully  recognized 
in  Russell  v.  Minor,  22  Wend.  659,  where, 
on  the  sale  of  paper,  it  was  agreed  that 
the  buyer  should  give  his  notes  for  it  on 
delivery,  and  the  delivery  was  in  several 
parcels.  On  delivery  of  the  first,  the  suller 
asked  for  a  note;  but  the  buyer  answered 
that  he  would  give  his  note  for  the  whole 
when  the  remainder  was  delivered,  and  the 
parcel  now  delivered  could  remain  until 
then.  When  the  rest  was  delivered,  the 
defendant  refused  to  give  his  note;  and 
the  court  held  that  the  delivery  of  all  the 
goods  was  conditional, and  that  the  seller 
might  maintain  replevin  for  all  the  goods. 
The  general  doctrine  is  fuU.y  recognized  in 
this  state  in  Luey  v.  Bundy,  9  N.  H.  298, 
and  more  especially  in  Ferguson  v.  Clif- 
ford, 37  N.  H.  86,  where  it  is  laid  down 
that  if  the  delivery  takes  place  when  pay- 
ment is  expected  simultaneousl.v  there- 
with, it  is  in  law  made  upon  the  condi- 
tion precedent  that  the  price  shall  forth- 
with be  paid.  If  this  condition  be  not  i)er- 
formed,  the  delivery  is  inoperative  to  pass 
the  title  to  the  property,  and  it  may  be 
instantly  reclaimed  by  the  vendor. 

The  question  then  is,  whether  the  deliv- 
ery here  was  absolute,  intending  to  pass 
the  title  to  the  vendee  and  trust  him  for 
the  price,  or,  whether  it  was  made  with 
the  expectation  that  the  cash  would  be 
paid  immediately  on  the  delivery.  This 
is  a  question  of  fact,  but  it  is  submitted  to 
the  court  fordecision.  Ordinarilyit  should 
tie  passed  upon  at  the  trial  term;  but 
where  the  question  is  a  mixed  one  of  law 
and  fact,  as  it  is  lierf ,  it  may  not  be  irreg- 
ular, if  the  judge  thinks  it  best,  to  reserve 
the  entire  question  for  the  whole  court. 
Assuming  that  the  questions  both  of  law 
and  fact  are  reserved,  we  find  that  the 
goods  were  sold  for  cash,  and  of  course 
that  the  delivery  of  the  goods  and  the 
payment  of  the  [irice  were  tobe  simultane- 
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<)u.« ,  niid  nccordin^ly,  when  a  part  liarl 
been  delivererl,  and  the  seller  was  figuring 
up  tlie  amount,  and  the  Ijuyer  had  tal^en 
out  his  money  to  jjav  the  price,  the  act 
was  arrested  by  the  service  of  this  process. 
The  evidence  relied  i.pon  to  prove  the 
delivery  to  be  ali.solute  ,3nd  intended  to 
pass  the  title  at  all  events,  is  simply  and 
solely  the  changing-  of  the  hog  into  an- 
other pen,  and  mixing  the  sugar  witi) 
other  sugar  of  the  buyer.  Without  this 
mi.xing  of  the  sugar,  the  case  would  be 
just  the  ordinarj'  one  of  a  delivery  of  the 
goods  with  the  expectation  that  tlie 
buyer  would  at  once  pay  the  price;  .-nid 
We  think  that  circumstance  is  not  enough 
to  show  a  purpose  to  make  the  delivery 
absolute,  but  rather  a  confident  expecta- 
tion that  the  buyer  would  do  as  he  had 
agreed,  and  pay  the  price  at  once.  The 
case  of  Henderson  ".  Lauck,  '2\  Pa.  St.  '■','>'.), 
was  very  much  like  this.  There  was  a 
sale  of  corn,  to  be  paid  for  on  the  delivery 
of  the  last  load:  and  as  the  loads  were 
delivered,  the  corn  was  placed  in  a  heaf) 
with  other  corn  of  the  buyer,  in  the  pres- 
ence of  both  parties.  On  the  delivery  of 
the  last  lot  the  buyer  failed  to  pay,  and 
the  Seller  gave  notice  that  he  claimed  the 
corn,  and  brought  replevin,  which  was 
held   to  lie, — the  court  regarding  the   de- 


livery as  conditional,  and  the  plaintiff  in 
no  fault  for  the  intermingling  of  tlie  corn. 
It  is  very  clear  that  the  intermingling  of 
the  sugar  does  not,  as  matter  of  law, 
make  the  delivery  absolute;  and  I  think, 
as  matter  of  fact,  it  is  not  sufficient  to 
prove  an  intention  to  pass  the  title  abso- 
lutely. When  the  buyer  declined  to  pay 
the  price,  the  seller  at  once  reclaimed  the 
goods,  and  so  notified  the  buyer,  who  did 
not  object  to  giving  up  the  sale  if  he  could 
safely  do  so. 

Jn  respect  to  the  question  now  before 
us,  it  is  not  material  for  what  reason  the 
buyer  declined  to  pay  for  the  goods,  al- 
though the  service  of  the  trustee  process 
might  shield  him  from  damages  in  a  suit 
by  fhe  seller  for  not  taking  and  paying  for 
the  goods.  For  the  purjioses  of  this  ques- 
tion, it  is  enough  that  the  buyer  did  not 
pay  the  price,  and  thus  gave  the  seller  a 
right  to  reclaim  the  goods,  which  he  did 
at  once.  The  goods  themselves  were  ex- 
empt from  attachment;  and  the  fact  that 
the  trustee  process  was  designed  to  inter- 
cept the  price  of  those  goods,  could  not 
affect  his  right  to  reclaim  them  when  the 
buyer  declined  to  pay  the  price. 

The  exception  must  therefore  be  sus- 
tained, and  the 

Trustee  discharged. 
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PERLEY  V.  BALCH. 

(33  Pick.  3S3.) 

Supreme  Judicial  Court  of  Massachusetts.    Es- 
sex.    Nov.  Term,  1839. 

Assumpsit  on  a  promissory  note.  At 
the  trial  In  the  court  of  common  pleas, 
before  Williams  J.,  the  defendant  intro- 
duced evidence  tending  to  prove,  that  the 
consideration  of  the  note  vyas  the  sale  of 
an  ox  by  the  plaintiff  to  the  defendant, 
with  a  warranty,  that  the  ox  would  fat- 
ten as  well  as  any  one  the  defendant  then 
had;  that  one  eye  of  the  ox,  which  was 
then  apparently  defective  and  diseased, 
was  falsely  and  fraudulently  represented 
by  the  plaintiff  to  have  been  hooked  out, 
whereas,  in  fact,  it  had  been  destroyed  by 
a  cancer;  and  that  this  disease  was  incur- 
able, and  rendered  the  ox  incapable  of  be- 
ing fattened  and  entirely  worthless  for 
any  other  purpose. 

It  did  not  appear,  that  the  defendant 
had  returned  or  offered  to  return  the  ox 
to  the  plaintiff,  or  had  ever  notified  to 
the  plaintiff,  that  he  was  dissatisfied  with 
the  contract,  until  after  the  commence- 
ment of  this  action,  which  was  several 
years  after  the  Hale.  The  defendant  kept 
the  ox  in  his  pasture,  &c.  for  several 
months,  and  was  at  some  trouble  to  as- 
certain whether  it  would  answer  his  pur- 
pose. It  did  not  appear  what  became  of 
the  ox  afterwards. 

The  defendant  also  offered  evidence  tend- 
ing to  show,  that  he  purchased  the  ox  for 
the  sole  purpose  of  fattening  it.  and  that 
this  was  known  to  the  plaintiff  at  the 
time  of  the  sale;  and  he  contended,  that, 
upon  these  facts,  therf  was  an  implied 
warranty  on  the  part  of  the  plaintiff,  that 
the  ox  should  be  reasonably  flt  for  that 
purpose. 

The  judge  instructed  the  jury,  that  no 
such  implied  warrant.v  arose  from  these 
facts;  that  if  they  were  satisfied  that  the 
plaintiff  warranted,  that  theox  would  fat- 
ten as  well  as  any  one  which  the  defendant 
then  had,  and  that  the  warranty  was 
false,  or  if  they  were  satisfied,  that  the 
plaintiff  falsel3'  and  fraudulently  represent- 
ed the  eye  of  the  ox  to  have  been  hooked 
out,  whereby  the  defendant  was  induced 
to  purchase  it,  and  if  they  were  further 
satisfied,  that  the  ox,  if  it  had  been  re- 
turned to  the  plaintiff  in  a  reasonable 
time,  would  have  been  of  no  pecuniary 
value  to  him,  the  defendant  would  be  en- 
titled to  a  verdict;  but  that,  otherwise, 
their  verdict  should  be  for  the  plaintiff. 

The  jury  returned  a  verdict  forthe  plain- 
tiff; and  the  defendant  excepted  to  the  in- 
structions to  the  jury. 

Lord,  for  plaintiff.  Perkins,  for  defend- 
ant. 

MORTON,  J.  The  instruction,  that 
there  was  no  implied  warranty,  is  not 
now  complained  of,  and  is  undoubtedly 
correct.  See  Emerson  v.  Brigham,  10 
Mass.  R.  197;  Shepherd  v.  Temple,  3  N. 
Hamp.  R.  45.5.  Every  sale  of  cliattels  con- 
tains an  implied  warranty,  that  the  prop- 
erty of  them  is  in  the  vendor.  But  it  is 
well    settled    by    authority  as  a  general 


rule,  that  no  warranty  of  the  quality,  is 
implied  from  the  sale.  Themaxiui, caveat 
emptor, governs.  2  Kent'sCom.47S;  Chit- 
t.y  on  Contr.  133;  Champion  v.  Short,  1 
Campb.  ii3;  Bragg  v.  Cole,  6  Moore,  114; 
Stuart  V.  Wilkins,  1  Doug.  20;  Parkinson 
V.  Lee,  2  East,  314;  Mockbee  v.  Gardner, 
2  Har.  &  Gill,  176. 

But  the  learned  justice  of  the  common 
pleas  further  instructed  the  jury  that  if 
there  was  a  fraud  in  the  sale,  or  an  ex- 
press warranty-  and  a  breach  of  it.  in  ei- 
ther case,  the  defendant  might  avoid  the 
contract,  by  returning  the  ox  within  a 
reasonable  time;  or,  if  the  ox  would  have 
been  of  no  value  to  the  plaintiff,  then 
without  returning  him.  Whetherthe  jiir.y 
found  their  verdict  upon  the  ground,  that 
no  fraud  or  express  warranty  was  proved, 
or  that  the  ox  was  of  no  value,  does  not 
appear.  If  therefore  any  part  of  the  in- 
structions was  incorrect,  the  defendant  is 
entitled  to  a  new  trial. 

Where  the  purchaser  is  induced  by  the 
fraudulent  misrepresentations  of  the  seller, 
to  make  the  purchase,  he  may,  within  a 
reasonable  time,  by  restoring  the  seller  to 
the  situation  he  was  in  before  the  sale,  re- 
scind the  contract,  and  recover  back  the 
consideration  paid,  or,  if  he  has  given  a 
note,  resist  the  payment  of  it.  Here  was 
no  return  of  the  property  purchased  ,  but 
if  that  property  was  of  no  value,  whether 
there  was  any  fraud  or  not,  the  note 
would  be  nudum  pactum.  The  defendant's 
counsel,  not  controverting  the  general 
rule,  objects  to  tlie  qualification  of  it.  He 
says,  that  the  ox,  though  valueless  to  the 
defendant,  might  be  of  value  to  tlip  plain- 
tiff, and  so  the  defendant  would  lit  bound 
by  his  contract,  although  heacquired  noth- 
ing by  it.  Hut  a  damage  to  the  promisee 
is  as  good  a  consideration  as  a  benefit  to 
the  promisor.  If  a  chattel  he  of  no  value 
to  any  one,  it  cannot  be  tlie  basis  of  a  bar- 
gain ;  but  if  it  be  of  any  value  to  either 
party,  it  may  be  a  good  consideration  for 
a  promise.  If  it  is  beneficial  to  the  pur- 
chaser, he  certainly  ought  to  pay  for  it. 
If  it  be  a  loss  to  the  seller,  he  is  entitled 
to  remuneration  for  his  loss. 

But  it  is  apparent,  that  a  want  of  con- 
sideration was  not  the  principal  ground 
of  defence.  The  defendant  mainly  relied 
upon  fraud  or  a  warranty.  And  to  ren- 
der either  available  to  avoid  the  note,  it 
was  indispensable,  thac  the  property 
should  be  returned.  Hecannotrescind  the 
contract,  and  yet  retain  any  portion  of 
the  consideration.  The  only  exception  is, 
where  the  property  is  entirely  worthless 
to  both  parties,  in  such  case  the  return 
would  be  a  useless  ceremony,  which  the 
law  never  requires.  The  purchaser  can- 
not derive  any  benefit  from  the  purchase 
and  yet  rescind  the  contract.  It  must  be 
nullified  in  toto,  or  not  at  all.  It  cannot 
be  enforced  in  part  and  rescinded  in  part. 
And,  if  the  property  would  be  of  any  ben- 
efit to  the  seller,  he  Is  equally  bound  to 
return  it.  He  who  would  rescind  a  con- 
tract, must  put  the  other  party  in  as  good 
a  situation  as  he  was  before;  otherwise 
he  cannot  do  it.  Chitty  on  Contr.  276: 
Hunt  V.  Silk,  5  East,  449;  Conner  v.  Hen- 
derson,  15  Mass.  R.  319. 
The  facts  relied  upon   by  the   defendant 
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to  defeat  the  note,  niiKht,  it  proved,  be 
naed  in  mitigation  of  damages.  If  there 
was  a  partial  failure  of  oonsidpration,  or 
deception  in  tlie  quality  and  value  of  it,  or 
,1  breach  ol  warranty,  the  defendant  may 
avail  himself  of  it  to  reduce  the  damaties 
to  the  woi-th  of  the  chattels  sold,  and 
need  not  resort  to  an  action  for  deceit,  or 
ui>on  the  warranty.  Chitty  onContr.  14i); 
Oermaiue  v.  Burton,  3  Stark.  R.  02;  Has- 
ten V.  Butter,  7  Ea8t,-lsil;  Poulton  v.  Lat- 
timore,  9  Barn.  &  Cressw.  2."i'.) ;  Bayley  on 
Bills,  (2d  Amer.  Ed.)  531,  and  cases  cited. 
But  he  is  not  bound  to  do   this.     He   may 


prefer  to  bring  a  separate  action,  and  he 
has  an  election  to  do  so.  The  present 
judgment  will  not  bar  such  an  actiou. 
But  however  this  may  be,  it  does  not  ap- 
pear, that  any  instructions  were  given  or 
refused  upon  this  point.  The  value  of  the 
property  to  the  defendant  would  have 
been  the  true  rule  of  damages.  And  had 
he  desired  it,  doubtless,  such  instructions 
would  have  been  given.  But  as  he  did  not 
request  them,  he  cannot  complain  of  their 
omission. 

Judgfoent  of  the  court  of  common  pleas 
afhrmed. 
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et  al. 

(34  N.  W.  Rep.  190,  72  Iowa,  405.) 
Supreme  Court  of  Iowa.    Oct.  5,  1887. 

Appeal  from  circuit  court,  Lee  county. 

Tliis  is  an  appeal  by  plaintiffs  from  a 
Hnal  order  made  by  the  circuit  court  in  a 
supplemeutnl  proceeding  for  the  enforce- 
ment of  a  judgment.  The  facts  are  stated 
in  the  opinion. 

James  H.  Anderson,  for  appellants.  D. 
N.  Sprague  and  H.  C.  Stemple,  for  ap- 
pellees. 

REED.  J.  In  February,  1879,  the  Ft. 
Madison  Construction  Company  was  in- 
corporated, and  soon  afterwards  began 
the  work  of  building  a  railroad,  that  be* 
ing  the  object  (or  which  it  was  organized. 
The  amount  of  its  paid-up  capital  was 
$31,500,  which  was  evidenced  bySlJ^  shares 
of  stoclj  of  $1,000  each,  of  which  S.  &  J.  C. 
Atlee  held  five  shares;  J.  C.  Atlee,  five 
shares;  defendant  George  Schlapp,  10 
shares;  N.C.  Roberts,  two  shares;  Charles 
Doerr,  one  share;  A.  L.  Cartwright,  one 
share;  Peters  &  Bernhard,  three  shares, 
and  C.  H.  Peters  four  and  one-half  shares. 
After  building  about  11  miles  of  road,  the 
corporation  sold  out  to  the  Ft.  Madison 
&  N.  W.  Ry.  Co.,  and  censed  to  do  busi- 
ness. The  consideration  for  the  sale  was 
$40,000  of  tirst  mortgage  bonds  of  the  pur- 
chasing company.  At  the  time  of  the  sale 
the  corporation  was  indebted  (in  addition 
to  its  indebtedness  to  the  stockholders 
for  their  payments  to  its  capital  stock) 
in  the  sum  of  $22,542.78.  The  greater  part 
of  this  indebtedness  was  to  the  stockliold- 
ers  for  moneys  advanced  by  them  in  addi- 
tion to  their  stock  subscriptions,  for  the 
benefit  of  thecorporatiou,  and  for  liabilities 
assumed  by  some  of  them  for  it.  But  f  ;i4,- 
.oOO  of  the  mortgage  bonds  of  the  purchas- 
ing company  was  ever  delivered,  and  that 
amount  was  delivered  in  various  amounts 
to  the  individual  stockholders.  A  suit  in 
equity  was  instituted  for  the  winding  up 
of  the  business  of  the  corporation,  and 
for  the  distribution  of  the  assets,  after  the 
payment  of  its  debts,  among  the  stock- 
holders. 

The  judgment  rendered  in  the  action 
determines  the  facts  enumerated  above. 
It  also  determines  that  the  mortgage 
bonds  in  the  hands  of  the  stockholders, 
together  with  the  interest  received  by 
them  thereon,  were  assets  of  the  corpora- 
tion ;  and  the  receiver  appointed  by  the 
court  was  ordered  to  collect  the  same,  and 
apply  the  proceeds  in  payment  of  the 
debts  of  the  company  and  the  costs  of  the 
proceeding.  It  also  determines  that  de- 
fendant George  Schlapp  held  $10,0f,0  of  the 
mortgage  bonds,  and  that  he  had  received 
as  interest  thereon  the  sum  of  .f  2,405.  The 
indebtedness  of  the  corporation  to  indi- 
viduals was  also  determined,  and  it  was 
determined  that  it  was  indebted  to 
Schlapp  in  the  sum  of  $2,794.75,  and  to  him 
and  A.  L.  Cartwright  in  the  sum  of  f  8,- 
239.48;  the  latter  sum  being  thearaount  of 
judgment  obtained  against  Schlapp  and 
Cartwright  for  an  indebtedness  incurred 
by  them  for  the  benefit  of  the  corporation. 


The  judgment  also  contained  the  follow- 
ing provision  :  "It  is  further  ordered  that, 
if  any  of  the  parties  desire,  they  may  ap- 
ply the  amount  due  thereon,  respectively, 
upon  their  pro  rata  proportion  of  the 
charges  as  aforesaid  against  the  property, 
and  pay  the  balance,  if  any,  in  cash,  and 
thereupon  they  may  retain  their  pro  rata 
amount  of  bonds,  or  be  entitled  to  receive 
their  pro  rata  amount  of  bonds  from  the 
receiver;  and,  if  the  amount  due  them 
should  exceed  their  pro  rata  amount  of 
their  charges  against  the  property,  they 
may  apply  so  much  as  is  necessary,  and 
retain  or  receive  their  bonds,  and  be  enti- 
tled to  receive  the  balance  from  the  funds 
in  the  bands  of  the  receiver. " 

That  judgment  was  entered  on  the 
twenty-seventh  of  March,  1884.  Defend- 
ant Schlapp  did  not  deliver  the  mortgage 
bonds  to  the  receiver,  nor  did  he  pay 
over  to  him  the  amount  of  the  money  he 
had  received  as  interest  thereon;  and,  on 
the  twenty-sixth  of  February  following, 
an  execution  was  issued  on  the  judgment, 
directing  the  sheriff  to  collect  from  him 
the  bonds,  and  the  amount  of  money  re- 
ceived by  him,  but  the  execution  was  re- 
turned unsatisfied.  On  the  eleventh  of 
April,  1885,  the  plaintiffs,  who  are  stock- 
holders in  the  corporation,  instituted  this 
proceedine  for  the  purpose  of  enforcing 
the  judgment  against  Schlapp.  They  al- 
leged in  their  petition  that  he  had  con- 
verted the  bonds  and  money  in  his  hands, 
and  that  he  was  indebted  to  the  corpora- 
tion in  the  amount  of  their  value,  and 
they  prayed  that  a  money  judgment  be 
entered  against  him  for  that  amount,  and 
the  same  be  applied  in  satisfaction  of  the 
corporate  debts.  They  also  made  Marie 
Schlapp.  the  wife  of  George  Schlapp.  a 
defendant  in  the  proceediug,  and  nought 
to  subject  certain  property,  which  they 
alleged  she  holds  in  fraud  of  the  rights  of 
the  creditors  of  her  husband,  to  the  satis- 
faction of  whatever  judgment  might  be 
rendered  against  him.  The  circuit  court, 
on  the  hearing,  dismissed  the  petition  as 
against  Marie  Schlapp.  It  also  entered  an 
order  or  judgment  which  determines  that 
George  Schlapp  holds  the  $10,000  of  mort- 
gage bonds  as  assets  of  thecorporatiou, 
and  required  him  to  pay  the  same  over  to 
the  receiver  within  20  days  from  the  ren- 
dition of  the  judgment,  or  pay  to  blm  the 
sum  of  $4,8S0.50, — the  amount  which  it  is 
found  would  be  due  from  him  in  case  he 
retains  the  bonds.  It  is  from  this  order 
that  the  present  appeal  is  presented.  By 
an  amended  abstract  tbedefendant  shows 
that  since  the  rendition  of  the  judgment 
he  has  delivered  the  bonds  to  the  receiver, 
which  delivery  was  made  within  the  20 
days  allowed  therefor  by  the  judgment, 
and  that  the  circuit  court  has  ordered  the 
receiver  to  sell  the  same,  and  apply  the 
proceeds  to  the  payment  of  the  debts. 
This  order,  however,  was  made  at  a  term 
subsequent  to  that  at  which  the  judgment 
was  entered. 

1.  It  is  insisted  by  the  appellants  that, 
upon  the  facts,  they  were  entitled  to  an 
absolute  money  judgment  for  the  amount 
which  defendant  ought  to  pay  as  his  pro 
rata  share  of  the  debts,  and  we  think  this 
position   must  be  sustained.     Under  the 
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original  Judgment,  defendant  was  rfi- 
quirod  to  pay  over  the  bonds  and  money 
iu  his  hands  to  the  receiver;  but,  under 
the  provision  of  the  judgment  set  out 
above,  he  had  the  election  to  retain  them, 
and  pay  to  the  receiver  the  balance  re- 
maining after  deducting  the  indebtedness 
which  the  corporation  was  owing  him. 
On  the  facts,  he  must  be  held  to  have 
made  this  election.  He  retained  the  prop- 
erty when  the  supplemental  proceeding 
was  instituted.  He  refused  to  surrender 
it  to  the  officer  who  sought  to  recover  it 
on  the  execution  issued  on  the  judgment, 
and  he  did  not  even  offer  to  surrender  it 
pending  the  supplemental  proceedings. 
While  he  did  not  in  express  words  express 
an  electioH  to  retain  it,  all  his  conduct  in- 
dicated that  he  had  determined  to  avail 
himself  of  the  privilege  accorded  to  him 
by  the  judgment  to  retain  it;  and,  having 
made  that  election,  he  cannot  now  be 
permitted,  after  the  circumstances  have 
changed,  and  the  value  of  the  property  may 
have  depreciated,  to  make  a  different  elec- 
tion, and  the  circuit  court  erred  in  award- 
ing him  a  second  election.  We  do  not  con- 
sider the  matl:ers  shown  by  defendant's 
amended  abstract.  The  records  embodied 
in  that  abstract  relate  to  proceedings  sub- 
sequent to  tlieorderor  judgment  appealed 
from.  They  do  not  relate  to  that  judg- 
ment, and  cannot  be  considered  in  deter- 
mining the  questions  of  its  correctness. 
The  appeal  does  not  bring  them  here  for 
review. 

2.  Having  reached  the  conclusion  that 
plaintiffs  are  entitled  to  an  absolute 
money  judgment  against  George  Schlapp, 
we  will  inquire  as  to  the  correctness  of 
the  order  dismissing  the  petition  as 
against  Marie  Schlapp.  The  property 
which  she  claims  to  own  is  .f22,500  of 
United  States  bonds.  These  bonds  for- 
merly belonged  to  George  Schlapp.  It  is 
claimed  that  he,  in  1S7'J,  made  an  absolute 
gift  of  them  to  his  wife.  The  proof  is  that 
he,  being  the  owner  of  the  bonds,  and 
being  about  to  go  on  a  journey  to  a  for- 
eign country,  called  his  wife's  attention  to 
them,  and  said  to  her:  "I  give  these  bonds 
to  you,  and  I  show  you  how  to  cut  the 
coupons  so  you   may  know  how  to  do  it 


yourself,  and  use  the  money  for  your  liv- 
ing." He  did  not,  however,  deliver  them 
to  her,  but  took  them  to  a  bank,  in 
the  vault  of  which  he  had  a  drawer  in 
which  he  kept  his  private  papers.  He 
placed  them  in  the  drawer,  which  he 
locked,  and  the  key  to  which  he  retained. 
During  his  absence  bis  father  bad  access 
to  the  drawer,  and  as  the  interest  on  the 
bonds  matured,  he  detached  the  coupons, 
and  delivered  them  to  the  bank  for  collec- 
tion, and  as  the  money  was  collected  it 
was  paid  to  Mrs.  Schlapp.  When  George 
returned  from  his  journey,  he  assuniM 
control  of  the  drawer,  and  as  the  interest 
fell  due  on  the  bonds  he  would  detach  the 
coupons,  and  deliver  them  to  the  bank  for 
collection,  and  when  the  money  vpas  re- 
ceived by  the  bank  it  was  passed  to  his 
credit.  The  business  wastransactedin  this 
manner  for  about  two  years;  after  which 
the  bank,  by  George's  direction,  opened 
an  account  in  the  name  of  Mrs.  Schlapp, 
in  which  it  credited  the  interest  as  it  was 
collected.  He,  however,  continued  to 
draw  out  money  as  he  needed  it,  on  checks 
drawn  on  the  bank  hy  himself  in  his  wife's 
name.  She  has  never  had  the  bonds  in 
her  possession,  nor  has  she  ever  seen  them 
since  they  were  first  locked  uf)  in  the 
drawer  in  the  bank  vault.  It  is  very  clear 
that  she  is  not  vested  with  the  title  to 
them.  To  constitute  a  valid  gift  of  per- 
sonal property,  there  must  be  an  actual 
delivery  of  the  property,  or  some  act  must 
be  done  which  in  law  is  the  equivalent  of 
such  delivery.  Willey  v.  Backus,  52  Iowa, 
401,  3  N.  W.  Rep.  431.  Nothing  of  the  kind 
was  done  in  the  preseni  case.  The  title 
to  the  property  remains  in  the  husband. 
At  his  death  it  would  descend  to  his  per- 
sonal representatives  as  assets  of  his  es- 
tate, and  during  his  life  it  may  be  subject- 
ed by  his  creditors  to  the  payment  of  his 
debts.  He  claims  to  be  insolvent,  and 
said  bonds  are  the  only  property  within 
the  reach  of  his  creditors.  * 

The  judgment  will  be  reversed,  and  judg- 
ment in  harmony  with  this  opinion  will 
be  entered  in  this  court,  or  the  cause  will 
be  remanded  for  the  entry  of  such  judg- 
ment in  the  court  below,  as  the  parties 
may  elect.     Reversed. 
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PETERS  BOX  &  LUMBER  CO.  V.  LESH  et  al. 
.      (20  N.  E.  Rep.  291,  119  Ind.  98.) 
Supreme  Court  of  Indiana.    Feb.  21,  1889. 

Appeal  from  circuit  court,  Huntington 
connty ;  Henry  B.  Sayles,  Judge. 

Action  of  replevin  against  the  Peters 
Box  and  Lumber  Company  by  W.  H.  and 
J.  A.  Lesb,  to  recover  certain  lumber. 
Judgment  for  plaintiffs,  and  defendant 
appeals. 

A.  Zollnrs,  H.Colerick,  and  W.S.  Oppen- 
heim,  for  appellant.  F.  W.  Eawles  and  T. 
E.  Ellison,  for  appellees. 

COFFEY,  J.  This  action  was  brought 
by  the  appellees  against  the  appellant  in 
the  Allen  circuit  court,  to  recover  certain 
lumber  and  logs  described  in  the  com- 
plaint. The  cause  was  put  at  issue  by 
a  general  denial,  and  the  venue  was 
changed  to  the  Huntington  circuit  court. 
The  cause  was  tried  by  a  jury,  who  re- 
turned n  verdict  tor  the  appellees,  assess- 
ing the  value  of  the  property  at  $270. 
Motion  for  a  new  trial  overruled  and  ex- 
cepted to,  and  judgment  on  the  verdict. 

The  errors  assigned  In  this  court  are: 
(1)  That  the  Huntington  circuit  courthad 
nojurisdiction  over thecause;  (2)  that  the 
court  erred  in  overruling  the  motion  for  a 
new  trial.  No  point  is  made  in  the  brief 
of  counsel  for  the  appellant  on  the  first 
assignment  of  error,  and,  therefore,  the 
same  is  waived.  The  evidence  on  the  part 
of  the  appellees  tends  to  prove  that  theap- 
pellant  is  a  corporation  carrying  on  a 
large  saw-mill  and  lumber  business  at  the 
city  of  p-ort  Wayne,  Ind. ;  that  the  appel- 
lees, in  November,  I8S3,  had  been  and  were 
operating  a  saw-mill  at  Sidney,  Kosciusko 
county,  Ind.;  that  a  man  calling  himself 
Milliard  came  to  Sidney,  and  represented 
to  the  appellees  that  he  was  the  agent  of 
the  appellant,  to  buy  lumber  and  logs  for 
it.  The  appellant  bad,  before  that,  to  the 
knowledge  of  the  appellees,  bought  such 
property  in  that  vicinity,  and  they  sup- 
posed he  was  such  agent.  One  of  the  ap- 
pellees went  with  the  said  Mdllard  to 
several  places,  where  he  bought  lugs  for 
the  appellant,  and  they  finally  sold  him, 
as  the  agent  of  appellant,  the  property  in 
question,  for  $2t)3.  By  their  agreement, 
it  was  to  be  measured,  put  on  the  cars, 
the  measurement  to  be  sent  to  the  appel- 
lant and  it  to  immediately  pay  the  bill  by 
a  draft  on  New  York.  The  property  was 
measured,  sold,  and  shipped  on  Monday, 
and  Milliard  left  Fort  Wayne  on  Tuesday. 
The  draft  not  coming,  one  of  the  appel- 
lees went  to  Fort  Wayne  on  Tuesday, 
where  he  met  Mr.  Papa,  the  appellant's 
president,  and  asked  him  to  pgy  for  said 
property.  Papa  denied  the  authority  of 
Milliard  to  act  for  the  appellant,  and,  after 
demand,  refused  to  deliver  the  property, 
and  also  refused  to  say  much  about  the 
contract  of  appellant  with  Milliard,  or  to 
say  how  much  he  had  been  paid  for  the 
property.  The  appellant  did  in  fact  pay 
Milliard  $125  for  the  property  in  contro- 
versy. Immediately  after  the  delivery  of 
the  'property  to  it  by  Milliard,  the  appel- 
lant commenced  to  saw  up  the  logs  and 


mix  the  lumber  with  its  own.  up  to  this 
point  there  seems  to  be  no  disagreement 
about  the  facts.  It  is  claimed  by  the  ap- 
pellant that  bills  of  lading  were  made  out 
for  the  property  in  the  name  of  Milliard, 
with  the  consent  of  one  of  the  appellees, 
but  this  fact  Is  disputed  by  the  appellees, 
who  claim  that  there  was  ncithng  made 
out  at  the  freiefht  office  from  which  thfr 
property  was  shipped  except  a  receipt  for 
the  property. 

The  court  gave  to  the  jury  the  following 
instruction:  "Should  you  find  from  the 
evidence  that  the  title  and  right  to  pos- 
session of  the  property  in  controversy  is 
in  the  plaintiffs,  and  if  you  further  find 
that  the  defendant,  in  the  purchase  of  said 
property,  was  In  no  fault,  then  you  should 
find  the  value  of  said  property  at  what 
you  believe  was  Its  fair  market  value  in 
the  condition  and  place  it  was  situated 
when  the  plaintiffs  demanded  the  same  of 
the  defendant,  if  such  demand  were  made, 
exclusive  of  any  expenses  or  labor  the  de- 
fendant may  have  invested  in  manufactur- 
ing the  same  Into  lumber  up  to  the  tim& 
said  demand  was  made.  But  if  the  evi- 
dence shows  defendant  knew  or  ought  to 
have  known  that  Milliard  was  not  the 
real  owner,  then  you  siiould  not  take  into 
consideration  any  expense  or  labor  tht? 
defendant  put  upon  said  logs  and  lumber, 
but  give  the  plaintiffs  a  verdict  for  the 
full  value  at  the  time  and  place  it  was  de- 
manded, and  In  its  condition  then."  To 
the  giving  of  this  instruction  the  appel- 
lant excepted. 

The  court  had  previously  instructed  the 
jury,  substantially,' that  if  Milliard  had 
represented  himself  to  the  appellees  as 
the  agent  of  the  appellant,  and  they,  rely- 
ing on  such  representation,  sold  him  the 
property  in  controversy  as  such  agent, 
without  any  intention  of  vesting  the  title 
in  him,  but  intending  to  vest  it  in  the  ap- 
pellant, when  he  was  in  fact  not  the  agent 
of  the  appellant,  such  sale  was  void  and' 
vested  no  title  In  Milliard,  and  he  could 
not  by  a  subsequent  sale  vest  title  to  the 
property  in  the  appellant. 

This  case  comes  clearly  within  the  law 
as  enunciated  in  the  case  of  Alexander  v. 
Swackhamer,  105  Ind.  81,  4  N.  E.  Rep.  433,. 
and  5  N.  E.  Rep.  908.  It  is  there  distinctly 
decided  that  in  a  case  like  this  no  title- 
passes  to  the  fraudulent  purchaser,  and 
that  such  purchaser  cannot  by  any  subse- 
quent sale  transfer  title  to  another,  for 
the  reason  that  he  has  none  to  transfer. 
It  must  be  true,  then,  that  at  the  time  the 
appellees  demanded  possession  of  the 
property  of  the  appellant,  at  Fort  Wayne, 
the  title  was  in  them,  as  well  as  the  right 
to  the  possession.  It  was  the  duty  of  the 
appellant  to  surrender  to  them  such  pos- 
session, and  upon  its  failure  or  refusal  to 
do  so,  what  were  they  entitled  torecover'f 
It  is  earnestly  contended  by  the  learned 
counsel  for  the  appellant  that,  as  the- 
freight  from  .Sidney  to  Fort  Wayne  was' 
paid  by  the  appellant,  the  measure  of  the 
appellee's  damages  was  the  value  of  the 
property  at  Sidney.  But  it  must  be  re- 
membered that  the  appellant  did  not  pur- 
chase the  property  at  Sidney.  It  was 
purchased  at  Fort   Wayne;    and   the  ap- 
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pellant  must  be  presumed  to  have  taken 
into  consideration  the  amount  he  would 
be  compelled  to  pay  to  obtain  possession 
of  the  property,  in  Hxlng  its  value  at  the 
time  of  thepurchase.  Itcertainly  will  not 
be  contended  that  the  appellant  could 
refuse  to  deliver  the  possession,  upon  de- 
mand, because  it  had  paid  the  freisl't. 
Korean  it  be  successfully  claimed  that 
Milliard,  the  fraudulent  purchaser,  could 
claim  to  have  the  freight  refunded  to  hira 
if  he  had  been  caught  at  Fort  Wnyne,  be- 
fore he  had  disposed  of  the  property.  Sec- 
tion 572,  Rev.  St.  1S81,  provides  that  in  ac- 
tions to  recover  the  possession  of  personal 
property  judgment  for  the  plaintiff  may 
be  for  the  delivery  of  the  property,  or  the 
value  thereof  in  case  a  delivery  cannot  he 
had,  and  for  damages  for  the  detention 
thereof.  It  is  not  denied  that  at  the  time 
of  the  demand  the  appellant  had  theprop- 
erty  in  controverwy,  and  that  it  could 
have  delivered  it  to  the  appellees.  Bj'  re- 
fusing to  do  so,  we  think  it  became  liable 
to  the  appellees  for  the  value  of  such  prop- 
erty at  the  time  and  place  of  such  demand 
and  refusal,  less  any  additional  value  it 
may  have  had  by  reason  of  labor  be- 
stowed upon  it,  in  good  faith,  before  such 
demand  was  made.  Mitchell  v.  Burch,  36 
Ind.  529;  Wells,  Rep.  §§  549,  51)3;  Cushing 
V.  Longfellow,  2(i  Me.  306.  It  is  claimed 
that  in  actions  for  trover  the  rule  is  differ- 
ent, but,  as  this  is  an  action  of  replevin, 
we  need  not,  and  in  fact  do  not,  decide 
that  question. 

It  is  earnestly  insisted  by  the  learned 
counsel  for  the  appellant  that  as  the  ap. 
pellees  permitted  Milliard  to  take  bills  of 
lading  in  his  name,  and  thus  enabled  him 
to  sell  the  property  to  an  innocent  pur- 
chaser for  full  value,  they  are  now  es- 
topped from  claiming  the  property  in  con- 
troversy in  the  bands  of  the  appellant. 
Instructions    were   given  by    the    court. 


and  others  asked  by  the  appellant,  and 
refused,  which  fairly  raise  this  question. 

The  court  instructed  the  jury  that  it 
Milliard  had  the  bills  of  lading  made  out 
in  his  own  name  as  the  consignor,  to  en- 
able hira  to  fraudulently  sell  the  same  to 
the  defendant,  and  the  plaintiffs  knew 
that  the  property  was  so  shipped,  and 
that  Milliard's  purpose  in  so  shipping  said 
property  was  that  he  might  fraudulently 
sell  the  same  to  the  defendant,  then  their 
verdict  should  be  for  the  defendant.  In 
the  case  of  Alexander  v.  Swackhamer, 
supra,  this  court,  by  Mitchell,  J.,  says: 
"The  appellee  was  not  estopped  on  the 
ground  of  negligence  in  delivering  the  cat- 
tle under  the  circumstances  disclosed.  To 
constitute  an  estoppel  the  party  sought 
to  be  estopped  must  have  designedly  done 
some  act  or  made  some  admission  incon- 
sistent with  the  claim  or  defense  which  he 
proposes  tti  set  up,  and  another  must 
have  acted  on  such  admission  with  his 
knowledge  and  consent."  If  the  appellees 
acted  under  the  belief  that  Milliard  was 
the  agent  of  the  appellant,  and  that  they 
were  selling  the  property  to  the  appel- 
lant, basing  such  belief  on  the  representa- 
tions made  to  them  by  Milliard,  we  do 
not  think  that  they  would  be  estopped 
from  claiming  their  property  by  reason  of 
permitting  the  bills  of  lading  to  be  made 
out  in  the  name  of  the  supposed  agent.  The 
instructions  asked  by  the  appellantignore 
this  phase  of  the  case,  and  we  think  the 
court  properly  refused  to  give  them.  We 
are  of  the  opinion  that  the  instruction 
given  by  the  court  properly  stated  the 
law  applicable  to  the  ease  as  made  by  the 
evidence. 

We  find  no  error  in  the  record  for  which 
the  judgment  should  be  reversed.  Judg- 
ment affirmed. 

Petition  for  rehearing  overruled. 


PHILADELPHIA  &  B.  R.  CO.  v.  WIKEMAN. 
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PHILADELPHIA  &  R.  R.  CO.  v.  WIREMAN. 

(88  Pa.  St.  264.) 
Supreme  Court  of  Pennsylvania.    Jan.  20,  1879. 

Action  by  the  Philadelphia  &  Reading 
Railroad  Company  against  Jacob  Wire- 
man  to  recover  the  value  of  property  njis- 
delivered  by  said  company  to  defendant. 
Verdict  for  defendant,  and  plaintiff  ap- 
peals.    Affirmed. 

Spaulding  &  Son,  of  Elinira,  sold  certain 
merchandise  to  one  Fisler,  payment  to 
be  made  in  defendant's  paper,  indorsed  by 
Fisler.  The  vendors  delivered  the  goods 
to  the  Lehigh  Valley  Railroad  Company 
to  be  forwarded  to  defendant  at  plaintiffs 
station  in  Philadelphia,  at  the  same  time 
sending  Fisler  their  bill,  the  receipt  of  the 
railroad  company,  and  a  draft  tor  defend- 
ant's acceptance  and  Fisler's indorsement. 
The  sellers  then  hearing  that  Fisler  and 
Wiremau  were  not  responsilDle,  and  fail- 
ing to  get  additional  security  from  them, 
left  orders  with  plaintiff's  railroad  not 
to  deliver  the  goods  to  defendant.  The 
goods  having  been  transshipped  to  plain- 
tiffs railroad,  the  latter  delivered  them  to 
defendant  on  his  presentation  of  the  mem- 
orandum of  shipment  and  the  Lehigh  Val- 
ley Railroad  Company's  receipt,  which 
Spaulding  &  Son  had  sent  to  Fisler,  and 
the  latter  had  turned  over  to  defendant. 
Spaulding  &  Son  returned  the  paper  of 
Wireman,  and  brought  suit  in  Elmira 
against  plaintiff  railroad  company  for  the 
value  of  the  goods,  and  obtained  judg- 
ment therein.  Plaintiff  paid  this  judg- 
ment, and  then  brought  this  suit. 

Before  SHARSWOOD,  C.  J.,  and  MER- 
CDR,  GORDON,  PAXSON.  WOODWARD, 
TRUNKEY,  and  STERRETT,  JJ. 

Thomas  Hart,  Jr.,  for  plaintiff  in  error. 
Rufus  E.  Shapley.for  defendant  in  error. 


STERRETT,  J.  The  plaintiff  sdaim, as 
appears  by  the  bill  of  particulars,  was 
based  on  the  unauthorized  delivery  of  the 
goods  consigned  to  the  defendant  Wire- 
man.  Hence,  the  main  question  was, 
whether  the  latter  had  a  right  to  receive 
them  at  the  time  they  were  delivered  to 
him  by  the  plaintiff's  agent.  To  show 
that  he  had  not,  the  plaintiff  mainly  relied 
on  the  qualification  and  direction  con- 
tained in  its  way-bill,  to  "deliver  only  on 
the  order  of  H.  C.  Spaulding  &  Son,  of  El- 
mira." Resting  upon  this  alone,  the  deliv- 
ery to  Wireman,  without  the  order  of 
Spaulding  &  Son,  would  have  been  unau- 
thorized; but  the  testimony  adduced  by 
the  defendant  tended  strongly  to  prove 
that  Fisler  had  purchased  the  goods  from 
Spaulding  &  Son,  to  be  delivered  at  Elmi- 
ra, consigned  to  Wireman,  and  to  be  paid 
for  in  the  negotiable  paper  of  the  con- 
signee, endorsed  by  Fisler;  that,  pursuant 
to  agreement,  the  goods  were  delivered 
at  Elmira  to  the  Lehigh  Valley  Railroad 
Company,  whose  receipt,  for  their  delivery 
to  Wireman  at  Philadelphia,  without  any 
(jualiflcation  or  restriction,  was  taken  by 
Spaulding  &  Son,   and  immediately  sent 


by  them  to  Fisler  in  a  letter,  advising  him 
of  the  shipment  and  enclosing  draft  for 
the  amount  to  be  accepted  by  Wireman, 
endorsed  by  Fisler  and  remitted  to  the 
consignors;  and  that  on  the  arrival  of  the 
goods  in  Philadelphia,  Wireman,  who  had 
agreed  to  purchase  them  from  Fisler,  pre- 
sented the  receipt  of  the  Lehigh  Valley 
Railroad  Company,  paid  the  freight  anil 
received  the  goods.  If  these  facts  \vere 
found  by  the  jury,  as  they  doubtless  were, 
from  the  testimony  submitted  to  them, 
they  constituted  a  complete  answer  to  the 
alleged  want  of  authority  in  Wireman  to 
demand  andreceivetheconsignraent.  The 
learned  judge  was  therefore  clearly  right 
in  receiving  the  testimony  and  submitting 
it,  a.s  he  did,  to  the  jury. 

The  testimony  fairly  justified  the  infer- 
ence that  after  Spaulding  &  Son  had  tak- 
en the  receipt  of  the  Lehigh  Valley  Rail- 
road Company,  and  mailed  it  to  Fisler, 
they  doubted  the  solvency  of  Wireman 
and  Fisler,  and  induced  the  company  to 
restrict  the  delivery  to  the  consignee,  by 
adding  to  the  bill  of  lading  the  word's 
above  quoted,  and  when  the  goods  were 
transferred  to  the  plaintiff  company,  at 
Allentown  Junction,  the  Butiie  direction 
was  inserted  in  its  way-bill.  But  neither 
Fisler  nor  Wireman  was  a  party  to  this 
change  in  the  terms  of  shipment,  and  were 
not  bound  by  it.  If  the  goods  were  pur- 
chased and  delivered  at  Elmira,  as  con- 
tended by  the  defendant,  the  title  had 
passed  from  Spaulding  &  Son  and  vested 
in  the  purchaser.  After  an  unqualified  de- 
livery to  the  carrier  at  Elmira  they  were 
no  longer  at  the  risk  or  under  the  control 
of  Spaulding  &  Son,  and  they  had  no  right 
to  say  that,  on  reaching  their  destination, 
they  should  not  be  delivered  to  the  con- 
signee without  their  order.  If  the  plain- 
tiff company  had  refused  to  deliver  the 
goods  on  presentation  of  the  receipt  and 
tender  of  the  freight  by  the  consignee,  he 
could  have  sustained  replevin  by  proving 
the  facts  which  the  jury  must  liave  found 
under  the  instructions  ol  the  court  In  this 
case. 

There  may  be  apparent  hardship  in  the 
failure  of  the  plaintiff  to  recover,  after 
having  been  sued  by  the  consignors, in  the 
state  of  New  York,  for  misdelivery  of  the 
goods,  and  compelled  tc  pay  the  value 
tliereof;  but  with  this  we  have  nothing 
to  do.  It  maybe  that  the  right  of  the 
consignee  to  receive  the  goods,  was  not 
urged  or  sustained  in  that  case  as  it  was 
in  this.  In  the  present  case,  as  we  have 
seen,  the  action  was  based  exclusively  on 
the  ground  that  the  consignee  had  no 
right  to  receive  the  goods  without  the  or- 
der of  the  consignors,  a  position  which  the 
plaintiff  failed  to  maintain.  Perhaps  the 
result  might  have  been  different  if  the  ac- 
tion had  been  in  the  name  of  the  consign- 
ors to  the  use  of  the  railroad  company. 
As  it  was,  however,  the  ease  hinged  on 
the  question  of  Wireman's  authority  to 
receive  the  goods.  The  facts  were  for  the 
jury,  and  the  testimony,  submitted  to 
them  with  appropriate  instructions,  fully 
justifled  the  verdict. 

Judgment  affirmed. 
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PHILLIPS  V.  REITZ. 

(16  Kan.  396.) 

Supreme  Court  of  Kansas.    January  Term,  1876. 

Error  from  Johnson  district  court. 

Replevin,  brought  by  Perry  Phillips,  for 
the  undivided  oue-lialf  interest  in  nine 
head  of  horses,  one  phaeton,  two  buggies, 
harnesses,  etc.  Phillips  claimed  to  be  the 
owner,  and  entitled  to  tlie  possession  of 
the  property,  and  alleged  that  it  had  been 
wrongfully  taken  and  was  wrongfully  re- 
tained byVickKeltz.  Reitzanswered,that 
the  property  in  question  was  the  property 
of  one  1.  N.  Phillips,  and  not  the  property 
of  plaintiff;  that  defendant  was  sheriff  of 
Johnson  county,  and  as  such  sheriff  be 
had  received  and  held  a  writ  of  execution 
to  him  duly  issued  and  delivered,  upou  a 
judgment  duly  recovered  in  the  Johnson 
county  district  court,  by  B.  A.  Feineman 
&  Co.  as  plaintiffs  against  said  I.  N.  Phil- 
lips as  defendant,  for  f  160.35  and  costs, 
April  15th  1S74;  that  by  virtue  of  said 
writ  of  execution  he  (Eeitz)  as  sheriff  had 
levied  upon  snid  property  as  the  property 
of  said  I.  N.  Phillips;  that  he  found  said 
property  in  the  possession  and  under  the 
control  of  said  1.  I\.  Phillips,  and  that  he 
(the  sheriff)  had  taken  the  same,  and  now 
held  and  retained  the  possession  thereof 
as  such  sheriff,  aud  by  virtue  of  said  writ 
of  execution.  Trial  at  the  August  term 
1874.  The  evidence  showed  that  I.N.Phil- 
lips and  one  Thomas  Muir  had  been  part- 
ners, carrying  on  the  livery  business  in  the 
city  of  Olathe  for  along  time;  that  the 
horses,  carriages,  etc.,  levied  on  by  Sheriff 
Reitz  had  been  owned  by  said  Phillips  & 
Muir, and  used  in  their  said  busine.ss;  that 
said  I.  N.  Phillips,  in  March  1874,  was 
largely  indebted,  and  suits  were  pending 
against  him  ;  that  his  homestead,  and  all 
his  real  property  except  the  undivided  half 
of  the  livery-stable  lot  was  mortgaged  ; 
that  Perry  Phillips,  the  plaintiff,  was  his 
brother;  that  Perry  resided  on  a  farm  ten 
miles  distant  from  Olathe;  that  on  the  4th 
of  April  1874  said  I.  N.  Phillips  and  one  Mc- 
Keever  went  to  the  residence  of  the  plain- 
tiff, and  there  said  I.  iN.  Phillips  sold  his 
interest  in  the  livery  stable  and  stock  to 
the  plaintiff  for  $1,200,  for  which  sum  the 
plaintiff  executed  his  promissory  note, 
which  was  immediately  indorsed  to  said 
McKeever  as  collateral  security  for  the 
payment  of  the  purchase-money  of  a  farm 
sold  by  said  McKeever  to  said  I.  N.  Phil- 
lips, upon  which  farm  McKeever  held  a 
mortgage  given  to  secure  said  purchase- 
money;  that  the  livery  stock  and  prop- 
erty was  all  at  Olathe  at  the  time,  and 
the  plaintiff  did  not  go  to  see  or  take  pos- 
session of  it;  that  1.  N.  Phillips  and  Muir 
continued  the  livery  business  as  partners, 
but  one  witness  for  plaintiff  had  testified 
that  plaintiff  had  employed  him  (the  wit- 
ness) to  take  charge  of  the  stock  and  at- 
tend to  the  plaintiff's  interests  in  the  liv- 
ery business.  It  also  appeared  that  Feine- 
man &  Co.  had  recovered  a  judgment 
against  I.  N.  Phillips,  April  10th  1874,  and 
an  execution  thereon  had  been  issued,  as 
alleged  in  Eeitz's  answer;  that  Reitz  had 
levied  said  execution  upon  the  property  in 
controversy   on   the  20th  of  April;    that 


thereupon  I.  N.  P.  dispatched  a  messenger 
for  the  plaintiff  who  immediately  came  to 
Olathe,  and  then  (after  said  lev.v)  said  I. 
N.  P.  went  with  the  plaintiff  to  the  livery 
stable,  and  undertook  to  make  formal  de- 
livery of  the  property  to  the  plaintiff,  but 
they  were  notified  by  Muir  that  the  sheriff 
had  levied  upon  the  property  and  had 
left  it  in  his  (Muir's)  care,  and  that  no  de- 
livery or  change  of  possession  could  be 
m.'ide;  that  after  said  levy  Muir  and  I.  N. 
Phillips  had  a  settlement  between  them- 
selves, which  included  partnership  ac- 
counts in  the  livery  business  down  to  the 
day  of  the  settlement.  It  also  appeared 
that  Perry  Phillips  had  obtained  posses- 
sion of  the  property,  at  thecommenceraent 
of  the  action,  and  that  at  the  time  of  the 
trial  a  part  of  the  stock,  and  two  of  the 
carriages  were  in  the  possession  of  I.  N. 
Phillips.  Thematerial  part  of  theinstruc- 
tions  is  copied  into  the  opinion,  infra. 
The  jury  found  for  the  defendant,  and  as- 
sessed the  value  of  the  property  at  $732.50. 
New  trial  refused,  and  judgment  on  the 
verdict  in  favor  of  defendant  Reitz  for  a 
return  of  the  property,  etc.  Phillips 
brings  the  case  here  on  error. 

John  T.  Burris  and  John  T.  Little,  for 
plaintiff. 

BREWER,  J.  This  was  an  action  of  re- 
plevin, and  the  question  was  as  to  the  va- 
lidity of  a  sale  claimed  to  have  been  made 
by  one  I.  N.  Phillips  to  plaintiff.  Defend- 
ant was  sheriff  of  Johnson  county,  and 
under  an  execution  against  I.  N.  Phillips 
levied  on  the  property.  The  propert.v 
consisted  of  livery  stock  in  the  city  of 
Olathe.  Plaintiff  was  a  farmer  living 
some  miles  off  in  the  country.  The  sale 
was  made  at  the  farm  of  plaintiff.  He 
was  not  from  the  time  of  the  sale  to  the 
time  of  the  levy  in  Olathe,  and  1.  N.  Phil- 
lips remained  in  theactual  charge,  though, 
as  was  claimed,  as  the  agent  of  plaintiff. 
The  errors  alleged  are  in  the  giving  of  in- 
structions. The  two  propositions  to 
which  specific  objections  are  made  are — 
1st,  "The  unexplained  possession  b.y  the 
vendor,  after  the  sale,  is  conclusive  evi- 
dence of  fraud." 

2d,  "The  actual  participation  by  the 
vendee  in  the  vendor's  fraudulent  intent, 
is  not  necessary  to  avoid  the  sale.  It  is 
enough  if  he  knew  of  such  intent,  or  of 
facts  sufficient  to  excite  the  suspicions  of 
a  prudent  man,  and  put  him  on  inquiry." 

That  good  faith  is  as  essential  to  sup- 
port a  sale  like  the  one  before  us,  as  a 
sutficient  consideration,  will  not  be  ques- 
tioned. Twyne's  Case,  3  Coke,  80,  1 
Smith's  Leading  Cases,  42;  Baldwin  v. 
Peet,  22  Texas,  708;  Chandler  v.  Van 
Boeder,  24  How.  (U.  S.)  224;  PuUiom  v. 
Newberry's  Adm'r,  41  Ala.  168.  And  that 
a  continuance  of  possesson  is  evidence  of  a 
want  of  good  faith,  as  well  as  a  want  of 
sufficient  consideration,  is  settled  by  the 
statute.  Gen.  Stat.,  p.  504,  §  3.  That 
possession  may  be  retained,  and  still  there 
be  a  valid  sale,  is  also  clear,  and  so  in  un- 
mistakable language  the  court  instructed 
the  jury.  And  this  instruction,  as  to  the 
effect  of  an  unexplained  possession,  must 
be  considered  in  reference  to  and  as  quali- 
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fled  by  the  other  instructions.  There  has 
been  a  vast  amount  of  controversy  as  to 
the  effect  of  a  retained  possession  upon  an 
alleged  sale,  when  challenged  by  a  cred- 
itor, or  subsequent  purchaser.  It  is  all 
based  upon  the  idea  that  possession  fol- 
lows title,  and  that  where  there  is  a  trans- 
fer of  title  there  should  be  a  change  of  pos- 
session. In  some  courts  it  has  been  held, 
that  a  failure  to  change  possession  is  so 
inconsistent  with  a  transfer  of  title  that 
it  creates  a  presumption  of  law  against 
the  alleged  sale.  This  presumption  of  law, 
no  evidence  of  thegood  faith  of  the  parties, 
and  of  the  payment  of  full  consideration, 
can  overthrow.  In  others,  such  failure  ro 
change  possession  is  merely  evidence 
against  a  sale,  which  may  be  explained. 
The  presumption  is  one  of  fact,  and  like 
all  presumptions  of  fact  open  to  explana- 
tion by  other  testimony.  It  is  like  the 
presumption  of  guilt  which  flows  from  the 
possession  of  rccentlj- -stolen  property.  It 
casts  upon  the  possessor  the  duty  of  ex- 
planation. (See  tor  a  full  discussion  of 
this  question  and  the  authorities  there- 
on, Twyne's  Case,  and  notes  thereon,  in  1 
Smith's  Leading  Cases,  Hare  &  Wallace's 
notes,  p.  47,  and  following.)  Our  stat- 
ute has  accepted  the  latter  construction, 
and  provides  in  the  section  cited,  that 
"Every  sale  *  *  *  unaccompanied  by 
an  actual  and  continued  change  of  pos- 
session, shall  be  deemed  to  be  void, 
*  *  *  until  it  is  sliown  that  such  sale 
was  made  in  good  faith,  and  upon  suffi- 
cient consideration."  In  other  words, 
proof  of  actual  good  faith,  and  payment 
of  sufficient  consideration,  does  away  with 
the   presumption    which   flows   fi'om  a  re- 


tained possession — shows  that  such  pos- 
session does  not  imply  a  retained  title,  or 
secret  trust — in  short,  explains  the  pos- 
session. Until  It  is  so  explained,  it  is  evi- 
dence against  the  sale;  and  unless  so  ex- 
plained, it  is  conclusive  evidence.  To  that 
extent,  and  only  to  that  extent,  do  we  un- 
derstand the  instructions  of  the  court, 
taken  as  a  whole,  to  have  gone;  and  in 
that  is  no  error.  See  upon  tliis,  Ayres  v. 
Moore,  2  Stewart  (Ala.)  336;  Peck  v. 
Land,  2  Kelly  (Georgia)  1;  Fleming  v. 
Townsend,  (i  Georgia,  104;  Beers  v.  Daw- 
son, 8  Georgia,  557;  Robinson's  Ex'rs  v. 
Robards,  15  Mo.  459. 

As  to  the  second  objection,  the  court 
distinctly  charges  that  the  vendee  must 
be  a  party  to  the  fraud  to  avoid  the  sale, 
and  then,  in  another  instruction,  appar- 
ently in  explanation  of  what  was  neces- 
sary to  make  him  a  part.v  to  the  fraud, 
charged  that  it  was  enough  if  he  knew  of 
the  vendor's  fraudulent  intent,  or  of  facts 
sufficient  to  put  him  upon  inquiry.  Is 
this  error?  We  think  not.  Knowledge 
of  facts  sufficient  to  excite  the  suspicions 
of  a  prudent  man,  and  put  him  upon  in- 
quiry, is,  as  a  general  proposition,  equiv- 
alent to  knowledge  of  the  ultimate  fact. 
Garahy  v.  Bayley,  25  Texas,  (Suppt.)  294; 
Pitney  v.  Leonard,  1  Paige  Ch.  4(51.  And 
if  the  vendee  knew  of  the  fraudulent  intent 
of  the  vendor,  and  bought  with  that 
knowledge,  he  can  scarcely  claim  to  be  a 
bona  fide  purchaser,  for  he  was  knowing- 
ly helping  the  vendor  to  accomplish  the 
fraud  and  do  the  wrong. 

There  appearing  no  error  in  these  rul- 
ings, the  judgment  must  be  affirmed. 

All  the  justices  concurring. 


PITKIN  V.  NOYES. 
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PITKIN  et  al.  v.  NOYES. 

(48  N.  H.  294.) 

Supreme  Judicial  Court  of  New  Hampshire. 
Coos.     Jan.,  1869. 

AssnmpBit  by  Samuel  P.  Pitkin  and  oth- 
ers against  Asa  No.vesfor  nonperformance 
of  a  contract  to  deliver  potatoes.  Case 
reversed.  Defendant,  in  I8(i3,  made  a  ver- 
bal agreement  with  plaintiffs'  testator  to 
raise  three  acres  of  potatoes,  and  deliver 
them  during  the  year  at  testator's  place 
of  business,  for  twenty  cents  a  bushel; 
nnd.accoruing  tosomeof  theevidence,this 
agreement  provided  that  he  should  do  the 
sameinI8G4.  Defendant  ralsetl  and  deliv- 
ered the  potatoes  in  18(13,  but  plaintiffs 
raised  some  question  as  to  the  price  to  be 
paid,  claiming  that  the  previous  agree- 
ment vs^as  not  binding  because  not  in  writ- 
ing. They  finally  agreed  in  January,  1S64, 
to  pay  twenty  cents  for  the  1863  potatoes 
if  defendant  would  raise  and  deliver  the 
same  quantity  in  1864.  This  action  was 
brought  for  failure  to  deliver  the  potatoes 
for  1864. 

Ladd,  for  plaintiffs.     kay,fordefendant. 

BELLOWS,  J.  If  the  bargain  in  the 
spring  of  ISOr  was  for  the  potatoes  of  that 
year,  and  also  for  the  year  18(14,  it  would 
be  within  the  statute  of  frauds,  as  to  the 
potatoes  of  the  last  year  at  least,  as  an 
agreement  not  to  be  performed  in  one 
year.  Bmery  v.  Smith,  46  .N.  H.  151.  The 
question  then  is,  whether  a  valid  agree- 
ment for  the  crop  of  1864  was  made  in 
January  of  that  year;  and  we  propose  to 
inquire  in  the  first  place  whether  such  a 
contract  as  is  stated  in  the  testimony  of 
the  plaintiff  is  to  be  reirarded  as  a  con- 
tract for  work,  labor  and  materials,  or  a 
contract  of  sale  of  the  crop  of  potatoes. 
If  the  fornier,  it  is  not  within  the  statute 
of  frauds,  but  If  the  latter  it  is. 

It  is  manifest  from  the  nature  of  thecase 
that  it  must  be  very  difficult  to  draw  a 
line  of  distinction  between  these  two 
classes  of  contracts.  In  some  instances 
the  distinctions  must  be  very  nice,  and  it 
is  to  be  expected  that  we  should  find  the 
authorities  not  altogether  harmonious. 

It  is  now  settled,  however,  that  aeon- 
tract  for  the  sale  of  goods  is  not  without 
the  statute  because  it  is  executory,  and  it 
is  well  settled  that  a  contract  for  work 
and  labor  and  materials  found  is  not  with- 
in the  statute. 

In  the  early  English  cases  it  was  held 
that  a  contract  for  the  sale  of  articles  to 
be  afterwards  manufactured  and  delivered 
was  not  within  the  statute;  as  in  Towers 
V.  Osbprne,  1  Str.  Rep.  506,  where  defend- 
ant bespoke  a  chariot;  and  so  of  a  con- 
tract to  deliver  wheat  n<rt  then  tlireshed, 
as  in  Clayton  v.  Andrews,  4  Burr.  2101. 
In  both  of  these  cases  the  decision  went 
upon  the  ground  that  the  contract  was 
executory.  But  these  cases  weresoon  aft- 
er qualified  by  decisions  holding  that  con- 
tracts of  sale  though  executory  were  with- 
in the  statute.  Rondeau  v.  Wyatt,  2  H. 
Blk.  63,  and  Cooper  v.  Elston,  7  T.  R.  14; 
and  yet  the  results  reached  in  Towers  v. 
Osborne  and  Clayton  v.  Andrews  have 
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been  in  some  cases  recognized  ae  correct, 
although  upon  a  different  ground;  name- 
ly, that  the  articles  were  not  existing  at 
the  time  of  the  bargain,  and  so  incapable- 
of  delivery  and  acceptance;  as  in  Grovea 
V.  Buck,  3  M.  &  S.  178;  2  Starkie  Evi.  608^ 
and  cases  cited  in  note  C. 

But  in  Garbutt  v.  Watson,  5  B.  &  Aid. 
613,  it  was  held  that  a  contract  to  sell  lOO 
sacks  of  flour,  at  a  price  fixed,  to  be  ready 
in  three  weeks,  was  within  the  statute^ 
though  the  flour  was  not  then  ground. 

Of  the  same  character  is  Smith  v.  Sur- 
man,  !)  B.  &  C.  .5(5],  where  it  was  decided 
that  a  bargain  for  certain  timber  tree.* 
growing  on  the  owner's  land  at  a  fixed 
price  per  foot,  was  a  contract  for  the  sale- 
of  goods,  and  within  thestatute,  although 
to  be  cut  afterwards  by  the  seller;  hold- 
ing that  when  cutting  thnm  he  was  doing 
work  for  himself  and  not  for  the  buyer. 
Littledale,  J.,  holds  that  where  the  con- 
tracting parties  contemplate  a  sale  of 
goods,  although  at  the  time  of  making 
the  contract  the  subject  matter  does  not 
exist  as  goods,  but  is  to  tie  converted  in- 
to that  state  by  the  seller's  bestowing 
work  and  labor  on  his  own  raw  materi- 
als, that  is  a  case  within  the  statute;  and; 
he  says  further  that  it  is  sufficient,  if  at 
the  completion  of  the  contract  the  subject 
matter  be  goods,  wares  and  merchandise; 
and  Parke,  J.,  says  the  true  question  in 
such  cases  is  whether  the  contract  be  sub- 
stantially acontract  for  the  sale  of  goods, 
or  for  work  and  labor  and  materials 
found. 

These  two  last  cases  modify  materially 
the  doctrine  of  Groves  v.  Buck,  and  the 
earlier  cases  of  Towers  v.  Osborne  and 
Clayton  v.  Andrews,  and  hold  that  it  is.- 
not  essential  that  tlie  goods  be  capable 
of  delivery  at  the  niaking  of  the  contract, 
to  bring  it  within  the  statute.  So  the 
fact  that  the  goods  are  to  be  transported 
to  another  place  and  there  delivered  does 
not  take  the  ca.se  out  of  the  statute. 
Kent  V.  Huskinson,  3  B.  &  P.  233,  and  As- 
tey  V.  Emery,  4  M.  &  S.  262. 

The  weight  of  American  authority  is 
in  accordance  with  the  doctrine  of  Gar- 
butt  V.  Watson,  5B.&  Aid. 613,  and  Smith 
V.  Surman,  9  B.  &  C.  561,  that  the  mere 
fact  that  the  gf>ods  are  not,  at  the  mak- 
ing of  the  contract,  in  the  condition  in 
which  they  are  to  be  when  delivered,  does 
not  take  a  case  out  of  the  statute. 

If,  however,  a  person  contract  to  man- 
ufacture and  deliver  at  a  future  time  cer- 
tain goods,  at  prices  then  fixed,  or  at  rea- 
sonable prices,  the  essence  of  the  agree- 
ment being  that  he  will  bestow  his  own 
labor  and  skill  upon  the  manufacture,  it 
is  held  not  to  be  within  the  statute.  If 
on  the  other  hand  the  bargain  be  to  de- 
liver goods  of  a  certain  description  at  a 
future  time,  and  they  are  not  existing  at 
the  time  of  the  contract,  but  the  seller 
does  not  stipulate  to  manufacture  them 
himself  or  procure  a  particular  person  to 
do  so,  the  contract  is  within  thestatute. 
The  distinction  Is  that  in  the  one  case 
tne  p.irty  stipulates  that  he  will  himself 
manufacture  the  article  and  the  buyer  has 
the  right  to  recjuife  him  to  do  it,  and  can- 
not be  compelled  to  take  one  as  good  or 
even   better  if  made  by  another,  while  in 
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the  other  case  the  seller  only  ajfiees  to 
sell  and  deliver  the  article,  and  in  under 
no  oblifjatioii  to  make  it  himself,  but  may 
inircliase  it  of  another. 

This  is  the  doctrine  laid  down  by  Shep- 
ley,  J.,  in  Hight  v.  I^ipley  et  al.,  I'J  Maine 
Kep.  1:37.  where  the  distinction  between 
the  cases  is  well  explained,  and  the  doc- 
trine has  been  since  followed  by  the  Maine 
courts,  Abbott  v.  (iilchrist  et  a!.,  MS!  Maine 
2«0;  Fickett  v. Swift, 41  Maine  (W;  and  Ed- 
wards V.  Grand  Trunk  Kailway  Co.,  4S 
Maine  879.  This  doctrine  of  Higlit  v. 
Ripley  is  recognized  as  scjnnd  by  Prof. 
Parsons  in  his  work  on  Contracts,  2(i  v(jl. 
XM,  where  in  a  note  the  authorities  are  col- 
lected. 

This  distinction  is  also  recoKnized  in 
Massachusetts.  In  Gardner  et  al.  v.  .loy, 
9  Met.  179,  Shaw,  C.  J.,  lays  it  down  thus: 
"If  it  is  a  contract  to  sell  and  deliver 
goods,  whether  they  are  then  completed 
or  not,  it  is  within  the  statute.  But  if  it 
is  a  contract  to  make  and  deliver  an  ar- 
ticle or  (juautity  of  floods  it  is  not  within 
thestatute."  Here  the  contract  wa.-^  for 
one  hundred  boxes  of  candles  by  a  manu- 
facturer, and  although  the  candles  were 
not  then  made  it  was  held  that  the  con- 
tract was  witliin  the  statute,  there  beini; 
no  stipulation  by  tlie  manufacturer  tu 
make  them. 

In  Mixer  v.  Howarth,  21  Pick.  'JO.j,  il 
was  held  that  an  agreement  by  defendant 
to  build  a  carriage  for  the  plaintiff,  or  to 
finish  (jne  fur  him  from  nuKerials  partly 
wrought,  was  not  within  thestatute;  ij 
being  held  by  Shaw,  C.  .!.,  that  a  contract 
to  sell  an  article  then  existing,  or  which 
the  vendor  usually  has  for  sale  in  the 
course  of  his  business,  is  within  the  stat- 
ute; but  it  is  i;therwise  if  the  agreement 
by  a  workman  be  to  put  materials  togeth- 
er and  construct  an  article  for  the  em- 
ployer, whether  at  an  agreed  price  or  not. 

The  same  general  doctrine  is  recognized 
in  Spencer  v.  Cone  et  al.,  1  Met  28:3,  hold- 
ing that  an  agreement  to  .iiake  cerlain 
machijics  for  another  at  a  specified  price  is 
not  within  thestatute,  but  an  agreement 
forlabur  and  materials.  The  distinction 
is  also  recognized  in  Waterman  v.  Meigs 
et  al.,  4  Cush.  499,  and  in  Lamb  v.  Crafts, 
12  Met.  :3.5(i. 

In  New  York  the  distinction  is  fully  rec- 
ognized between  an  agreementforthe  sale 
and  delivfry  at  a  fnturn  day  of  articles 
then  existing,  and  an  agreement  to  sell 
and  <leli  vera  nicies  not  thus  manufactured, 
but  to  be  made  afterwards,  holding  that 
the  latter  are  contracts  fur  work  and  la- 
bor and  materials  found,  and  not  within 
the  statute;  but  the  N"w  Yoi-k  cases  <]o 
not  appear  to  mark  the  difference  between 
the  contract  of  a  part^-  to  manufacture 
and  deliver  an  article,  and  his  contract  to 
deliver  it  merely,  whether  made  liy  himself 
or  another.  A  contract  of  sale  though  ex- 
ecutory is  held  to  be  within  the  statute. 
Bennett  v.  Hull,  10  .lohns.  BB4;  Jackson  v. 
Covert,  :■>  Wend.  141. 

The  cases  that  liold  that  a  contract  to 
make  an  article  is  not  within  the  statute 
are  Crookshank  v,  Burrell,  Is  .lohns,  ."is, 
which  was  an  agreement  to  make  the 
woodwork  of  a  wagon;  Si'wall  v.  Fitch, S 
Cow,  2I.T,  which  was  a  contract  for  nails  of 
a  particular  manufacture,  but    not   then 


made;  Robertson  v.  Vaughn,  5  Sandford, 
1,  which  was  a  contract  to  make  and  de- 
liver one  thousand  molasses  shooka  at  a 
fixed  price,  which  was  decided  not  to  be 
within  the  statute,  upon  the  authority  of 
Sewall  V.  Fitch.  Duer,  J.,  wliu  gave  the 
opinion,  thought  the  case  to  be  within  the 
mischiefs  of  the  statute  and  was  disposed 
to  question  the  earlier  cases. 

So  in  Bronson  v.  Wiman,  10  Barb.  406, 
where  it  was  held  that  a  contract  for 
flour  to  lie  griiund  from  wheat,  bargained 
for,  but  not  then  received,  is  not  within 
the  statute. 

So  in  Donovan  v.  Willson,  26  Barb.  138, 
there  was  a  conti-act  to  deliver  at  a  future 
day  an  article  to  he  manufactured  b,v  de- 
fendant, and  it  was  lield  not  to  be  within 
the  statute. 

So  is  I'arker  v.  Schenck,  2.s  Barb.  38,  and 
Mead  v.  Case,  38  Barb.  202,  where  the 
agreement  was  to  finish  a  monument, 
with  the  inscription,  and  deliver  it  to  the 
other  part,v. 

In  most  of  the  cases  the  party  himself 
agreed  to  manufacture  the  goods,  and 
that  would  bring  them  within  tliedoc- 
tiine  of  Hight  v.  Riple,y,  19  Maine,  1)37,  be- 
fore cited,  although  the  distinction  does 
not  seem  to  lie  adverted  to, 

in  Downs  V.  Ross,  l':3  Wend.  270,  a  con- 
tract for  the  sale  of  seven  hundred  bushels 
of  wheat,  part  of  which  was  yet  to  be 
threshed  and  the  rest  to  be  cleaned  more 
thoroughly,  and  all  to  be  delivered  in  six 
days  at  a  price  Hxed,  was  held  to  be  a 
contract  for  the  sale  of  goods,  and  witliin 
thestatute;  Cowen,  J.,  dissenting  upon 
the  ground  that  the  question  was  settled 
b.v  the  early  English  and  New  York  cases; 
lint  sa.ying  that  were  it  an  open  ques'ion 
lie  would  Jiot  deny  that  a  contract  to 
manufacture  and  sell  would  more  correct- 
ly be  considered  a  sale  within  the  statute. 
This  case  falls  within  the  principle  of 
(iarbutt  v.  Watson,  5  B.  &  Aid.  (il3,  and 
Smith  v.  Surman,  9  B.  &  C.  .561,  l)efore  cit- 
ed, where  something  was  to  lie  done  by 
the  sel'er  to  perfect  the  goods  before  deliv- 
ery 

InC^onnecticutit  was  held  that  an  agree- 
ment to  deliver  t(j  a  part.v  one  hundred 
sewing  machines  of  a  certain  description, 
at  a  time  and  place  (ksignated,  on  condi- 
tion that  a  iiart  of  them  not  then  cimi- 
pleted  were  hnished  in  season  by  a  third 
person  who  worked  in  sellers  shop  and 
with  his  materials,  was  a  contract  <itsale, 
and  not  for  the  manufacture  of  the  ma- 
chines, but  even  if  it  i\ere  otherwise  as  to 
the  part  not  comiilcted, sixt.v-four  in  num- 
ber, still  as  the  conlract  was  entire  and 
as  it  was  clear  tliat  in  res|iect  to  the 
thirty-six  it  was  a  sale,  the  whole  it  was 
said  must  br  regarded  as  within  the  stat- 
ute.    Atwalcr  v.  Hough,  -9  I'onn,  ."i(N 

In  Phipps  v,  McFarlane,;3  Minn.  ](l9,  ((ill. 
(il,)  there  was  an  agreement  tu  fur  lish 
niiiterials,  and  tit  them  fov  a  steam  miU, 
wiiich  was  portable;  and  it  w;is  held  that 
it  was  not  a  contract  of  sale;  but  it 
lilends  together  the  price  of  the  thing, 
and  compensation  for  wuikand  labor  and 
materials,  and    is   not  within   the  statute. 

In  our  own  courts  in(iilnian  et  al.  v. 
Hill,  36  N,  11,  :!11,  where  there  was  a  con- 
lract made  in  .\ugust  to  sell  to  the  plain- 
till    all   the   sheeii   pelts    taken    off  by  the 
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seller  who  was  a  butcher,  between  the 
tirst  of  Jul3-  and  the  first  of  October,  it 
was  held  that  In  respect  to  all,  as  well 
those  not  then  taken  off  an  those  that 
were  ready  for  delivery,  it  was  a  contract 
of  sale  of  goods,  and  not  for  work  and  la- 
bor, and  was  within  the  statute. 

In  2  Kent's  Cominentaries  504  and  511, 
note  b,  the  earlier  Euglish  doctrine  is  rec- 
ognized that  if  the  article  sold  existed  at 
the  time  in  solido,  and  was  capable  of 
delivery,  the  contract  was  within  the 
statute;  but  otherwise  if  it  was  to  be  aft- 
erwards manufactured  or  prepared  for  de- 
livery by  work  and  labor. 

And  much  the  same  is  Story  on  Con.  sec. 
787,  and  note.  In  Browne  on  Frauds,  this 
subject  is  well  considered,  and  the  conclu- 
sion reached  is  expressed  in  section  308, 
that  if  the  contract  be  essentially  a  con- 
tract for  the  article  manufactured  or  to 
be  manutac  tared,  the  statute  applies  toit ; 
but  if  it  is  for  the  manfacture,  for  the 
work,  labor  and  skill,  to  be  bestowed  in 
prodnciiig  the  article,  tiie  statute  does  not 
apply. 

Opou  the  whole  we  are  satisfied  that  if 
the  contract  be  substantially  for  the 
goods,  it  is  within  the  statute,  whether 
they  are  then  manufactured  or  not ;  but 
it  is  otherwise  if  the  contract  be  to  manu- 
facture and  deliver  the  goods,  that  is,  if 
the  labor  and  skill  of  the  seller  is  stipulat- 
ed for  and  makes  part  of  the  contract. 

It  is  quite  obvious  that  the  labor  and 
skill  of  a  workman  may  be  bargained  for 
in  this  way  as  well  as  in  any  other — his 
comitensation  being  in  the  price  of  the  ar- 
ticle he  makes;  and  the  only  question  in 
the  particular  case  is  whether  the  skill 
and  labor  of  that  workman  was  especial- 
ly contracted  for,  so  that  the  employer 
was  entitled  to  that,  and  could  be  obliged 
to  take  no  other. 

In  many  cases,  then,  there  could  be  no 
difficulty  in  determining  whether  the  la- 
bor and  skill  of  the  particular  person  was 
of  the  essence  of  the  contract,  or  whether 
it  was,  in  the  contemplation  of  the  par- 
ties, substantially  a  sale. 

If  an  artist  contract  to  paint  the  por- 
trait of  another,  although  he  is  to  find  the 
canvas  and  paints,  it  would  readily  be 
conceded  that  the  substance  of  the  con- 
tract was  for  the  skill  and  labor  of  the 
particular  artist.  So  if  a  printer  contract 
to  print  a  book  for  an  author,  though  he 
is  to  furnish  the  paper  and  ink,  as  held  in 
Clay  V.  Gates,  1  H.  &  N.  78.  So  if  a  car- 
penter agree  to  erect  a  building  for  anoth- 
er upon  his  land  and  find  all  the  materials, 
it  is  a  contract  for  work  and  labor  and 
materials.  Courtright  v.  Stewart,  19  Barb. 
455.  So  it  would  be  if  a  person  carry 
cloth  to  a  tailor  who  agrees  to  make 
a  coat  for  him,  even  if  the  tailor  is  to  find 
the  trimmings. 

The  contract  may  be  for  work  and  labor 
simply,  tor  work  and  labor  and  materials, 
or  for  the  sale  and  delivery  of  goods, 
wares  and  merchandise.  In  resp^cttothe 
two  last  the  line  of  separation  must  often 
be  indistinct  anJ  difficult  to  trace;  and 
we  are  not  able  to  discover  any  estab- 
lished rule  or  criterion  by  which  to  dis- 
tinguish them  readily. 

The  rule  established  in  New  York,  name- 
ly,  that,   if   the  goods  contracted  for  are 


not  then  in  existence  but  are  still  to  be 
manufactured,  it  is  to  be  considered  as  a 
contract  for  work  and  labor,  originated 
at  an  early  period  in  a  disposition  of  the 
English  courts  to  limit  the  operation  of 
the  statute  of  frauds,  and  must  obviously 
exclude  from  the  operation  of  that  statute 
a  large  class  of  cases  that  are  within  its 
mischiefs,  and  at  the  same  time  are,  in 
Bulistance,  contracts  of  sale. 

On  the  other  hand  the  doctrine  of  Lit- 
tledale,  J.,  in  Smith  v.  Surman,  9  B.  &  C. 
5fil,  is  that  if  the  jjarties  contemplate  a 
sale  of  goods,  although  the  subject  mat- 
ter at  the  time  of  making  thecontract  does 
not  exist  in  goods,  but  is  to  be  converted 
into  that  state  by  the  seller  bestowing 
work  and  labor  on  his  own  raw  materi- 
als, it  is  a  case  within  the  statute— -hold- 
ing that  it  is  suHicient,it  at  the  time  of  the 
completion  of  the  contract  the  subject 
matter  be  goods,  wares  and  merchandise; 
and  thix  general  doctrine  seems  to  he  rec- 
ognized in  Watts  v.  Friend,  10  B.  &  C.  446, 
per  Lord  Tenterden.  So  in  Lee  v.  Griffin,! 
Best  &  Smith,  Excheq.  Kep.,  272.  {2S  U.  S. 
Dig.  277,)  it  was  held  that  a  contract  to 
make  a  set  of  artificial  teeth,  and  fit  them 
to  the  mouth  of  the  other  party  who  died 
before  they  were  completed,  was  a  con- 
tract for  the  sale  of  goods  and  within  the 
statute. 

This  doctrine  of  Littledale,  J.,  brings  us 
round  to  the  question  whether  in  the  con- 
templation of  the  parties  the  contract  was 
substantially  a  contract  for  the  sale  of 
goods,  or  for  work  and  labor. 

In  Massachusetts  a  distinction  is  made 
between  a  contract  for  the  sale  and  deliv- 
ery of  articles  which  the  seller  is  habitual- 
ly making,  and  a  contract  to  make  an  ar- 
ticle pursuant  to  the  agreement,  the  for- 
mer being  regarded  as  a  contract  of  sale, 
but  the  latter  not.  Lamb  v.  Crafts,  12 
Met.  353.  This  must  be  because  it  was 
supposed  to  bear  on  the  question  whether 
the  stipulation  that  the  parly  himself 
should  make  the  goods  was  of  the  essence 
of  the  contract,  and  so  a  contract  for 
work  and  labor. 

As  a  rule  of  law,  however,  it  does  not 
strike  us  as  affording  a  very  satisfactory 
distinction  between  a  contract  of  sale, 
and  a  contract  for  work,  labor  and  mate- 
rials. If  it  be  of  the  substance  of  the  con- 
tract that  the  manufacturer  shall  himself 
apply  his  own  labor  and  skill  to  the  man- 
ufacture of  tlie  goods  for  the  buyer,  who 
is  not  bound  to  receive  any  other,  it  can 
make  no  difference  whether  the  goods  are 
habitually  made  by  such  manufacturer  or 
not.  If  he  does  habitually  make  such 
goods  for  sale,  he  may  nevertheless  con- 
tract to  bestow  his  own  labor  and  skill  in 
making  them  for  a  particular  person,  and 
the  real  inquiry  is  whether  in  a  given  in- 
stance he  has  done  so  or  not. 

In  the  absence  of  explicit  and  distinct 
terms,  the  circumstances  may  be  such  as 
to  indicate  clearly  that  the  labor  and  skill 
of  the  particular  artist  was  especially 
stipulated  for,  as  in  the  ease  of  an  agree- 
ment to  paint  a  portrait,  to  execute  a  mar- 
ble statue,  or  any  other  work  of  high 
art.  In  such  cases,  and  especially  where 
the  materials  used  in  the  work  are  of 
slight  importance  compared  with  the  la- 
bor and  skill  of  the   artist,   it    might   well 
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bo  supposec]  tliat  the  skill  and  labor  was 
of  the  essetice  of  the  contract,  and  such 
seems  to  have  been  the  opinion  ofPollock, 
C.  B.  in  Clay  v.  Yates,  1  H.  &  N.  73,  before 
cited. 

On  the  other  hand  if  the  contract  b3  for 
Kood.s  wliich  are  usually  in  the  market, 
and  there  is  nothing  in  the  terms  used  or 
in  the  nature  of  the  e.ise  to  indicate  that 
the  labor  and  skill  of  the  contractor  was 
stipulated  for  especially,  it  must  be 
deemed  a  contract  of  sale  and  within  the 
statute. 

If  the  article  to  be  manufactured  or  the 
crop  to  be  raised  is  not  a  marketable 
commodity,  but  of  value  chiefly  to  the  one 
who  contracts  for  it,  that  circumstance 
has  been  supposeti  to  indicate  that  the  la- 
bor and  skill  of  the  other  was  liarRainod 
for.  Browne  onStatute  of  Frauds, sec. 30S, 
citing  Cason  v.  Cheely,  G  Geo.  Kop.  554, 
which  is  based  upon  such  a  distinction. 
AVhether  such  a  distinction  asa  ruleoflaw 
is  well  founded  or  not,  it  certainly  pre- 
sents a  strong  equity  in  favor  of  holding 
such  cases  as  not  to  he  within  thestatute. 

In  the  case  before  us  the  question  is 
whether  the  essence  of  the  contract  was  a 
sale  of  the  expected  crop  of  potatoes  at 
twenty  cents  a  bushel,  or  a  stipulation  for 
defendant's  work  and  labor  and  mate- 
rials in  producing  them.  The  proof  i.s  of 
an  agreement  by  defendant  to  raise  three 
acres  of  potatoes  in  186-1,  and  deliver  them 
at  the  plaintiffs'  mill  at  twenty  cents  the 
busliel;  was  it,  then,  an  essential  part  of 
the  contract  that  the  defendant  should 
himself  raise  the  potatoes?  If  it  was,  it 
would  seem  from  the  principles  stated 
that  the  contract  cannot  be  regarded  as 
a  sale. 

In  the  case  of  Gardner  et  al.  v.  Joy,  9 
Met.  177,  the  plaintiffs  inquired  of  the  de- 
fendant what  lie  would  take  for  sperm 
candles,  and  upon  being  told,  said  they 
would  take  one  hundred  boxes,  which 
was  assented  to;  defendant  who  was  a 
manufacturer  then  said  thej'  were  not 
then  manufactured,  but  he  should  or 
would  manufacture  and  deliver  them  in 
the  course  of  the  summer.  The  court  held 
this  to  be  a  contract  for  the  sale  of  goods 
within  the  statute;  and  that  wh;it  was 
said  as  to  tlie  subsequent  manufacture 
had  reference  only  to  the  time  of  delivery, 
and  that  the  delivery  of  good  nierchanta- 
l)le  candles  of  another  person's  manufac- 
ture would  have  been  a  compliance  with 
the  contrnct. 

In  tlie  case  before  us  was  the  defendant 
l)ound  himself  to  raise  three  acres  of  pota- 
toes, or  only  to  deliver  good  merchanta- 
ble potatoes  in  quantity  eqiial  to  the  or- 
dinary product  of  three  acres?  Or  in  oth- 
er words  was  the  stipulation  in  respect 
to  the  three  acres  introduced  only  to  de- 
termine the  quantity  to  be  delivered,  and 
not  to  oblige  the  defendant  to  raise  them  ? 

It  is  obvious  that  the  plaintiffs  might 
have  an  interest  in  stipulating  that  de- 
fendant should  himself  raise  the  potatoes, 
and  as  the  terms  of  the  contract  arc  ex- 
plicit that  he  should  do  so,  we  cannot  be 
justified,  as  the  evidence  now  stands,  in 
holding  that  this  is  not  an  essential  part 
of  the  agreement. 


We  are  aware  of  the  case  of  Watts  v. 
Friend,  10  B.  &  C.  44G,  before  cited.  There 
A.  agreed  to  supply  B.  with  a  quantity  of 
turnip  seed,  and  B.  agreed  to  sow  it  upon 
his  own  land  and  sell  the  crop  to  A.  at 
£1,  Is.  per  bushel,  and  it  was  held  that  in 
good  common  sense  this  must  bo  consid- 
ered as  substantially  a  contract  for  goods 
and  chattels  for  the  thing  agreed  to  be  de- 
livered Would  at  the  time  of  delivery  be  a 
personal  chattel. 

The  reason  assigned  here  for  this  deci- 
sion would  apply  to  all  cases  where  the 
labor  and  materials  employed  were  to  re- 
sult in  goods  and  chattels,  the  price  oi" 
which  was  to  be  the  measure  of  compen- 
sation, and  without  regard  to  the  ques- 
tion whether  in  the  contemplation  of  the 
parties  labor  and  skill  were  especially  con- 
tracted for  or  not,  and  for  the  reasons  al- 
ready' suggested,  we  are  not  prepared  to 
assent  to  that  view. 

Upon  the  whole  our  conclusion  on  this 
point  is  that  as  the  question  is  a  mixed 
one  of  law  and  fact,  it  will  be  proper  to 
leave  it  to  the  jury,  in  view  of  all  the  cir- 
cumstances of  the  case,  to  find  whether 
the  contract  was  essentially  for  the  work 
and  labor  and  materials  of  the  defendant 
in  raising  the  potatoes,  so  that  he  was 
bound  himself  to  raise  them;  or  whether 
it  was  substantially  a  sale  of  potatoes, 
which  he  might  raise  himself,  or  procure 
by  purchase  or  otherwise.  If  it  was  the 
former  it  would  not  be  within  thestatute 
of  frauds;  but  if  the  latter  it  would  be. 

Another  question  raised  is  in  regard  to 
the  consideration  tor  defendant's  agree- 
ment. If  the  plaintiffs  agreed  to  take  and 
pay  for  the  crop  of  i)otatoes  at  the  price 
fixed,  that  of  course  would  be  a  sufficient 
consideration.  AVe  are  of  the  opinion  al- 
so, that  the  compromise  of  doubtful  and 
conflicting  claims  is  a'good  and  sufficient 
consideration  to  uphold  an  agreement.  1 
Parsons  on  (Jon.  364;  Chitty  on  Con.  sec. 
4'J,  and  note  1  and  cases;  Longridge  v. 
Dorville,  5  B.  &  Aid.  117;  Crowther  et  al. 
V.  Farrer,  15  A.  &  E.,  M.  S.,  Queen's  Bench 
Rep.  077;  Barlow  v.  Ocean  Ins.  Co.,  4  Met. 
270;  Tuttle  v.  Tuttle,  12  Met.  5.')1 ;  Crans 
V.  Hunter,  28  N.  Y.  389:  (iates  v.  Shutts,  7 
Mich.  127;  Union  Bank  of  Georgetown 
V.  (jeary,  5  Peters  99;  Fleming  v.  Rarirsev, 
4GPenn.  St.  Rep.,  2.-)2;  Parker  v.  Why,  15 
N.  H.  45;  Burnham  v.  Dunn,  35  N.  H.  .5G(). 

The  law  indeed  highly  favors  the  com- 
promise of  doubtful  (Claims;  but  the  sur- 
render or  discharge  of  a  claim  which  is 
utterly  without  foundation  and  known  to 
be  so,  is  not  a  good  consideration  for  a 
promise;  Kidder  v.  Blake,  45  N.  H.  330, 
am!  cases  cited:  but  it  is  otherwise  if  the 
claims  are  doubtful  and  so  understood  by 
the  parties,  and  in  such  a  case  the  consid- 
eration will  not  be  defeated  by  showing 
that  in  fact  no  valid  claim  really  existed. 

In  the  case  before  us  it  does  not  appear 
that  there  w;is  an\-  doubt  about  the  con- 
tract for  the  first  year,  and  if  not,  an 
agreement  to  perform  it  would  be  no  valid 
consideration  fvjr  a  new  promise.  What 
the  evidence  on  that  point  was,  however, 
we  do  not  know  and  the  only  question 
here  is  as  to  the  liw  in  su<'h  cases. 

Case  dischai-ged. 
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POPE  et  al.  T.  ALLIS. 

(6  Sup.  Ct.  Rep.  69,  115  U.  S.  363.) 

Supreme  Court  of  the  United  States.     Nov.  0, 
1885. 

In  error  to  the  circuit  court  of  the  United 
States  for  the  eastern  <listriut  of  Wiscou- 
sin. 

The  facts  fully  appear  in  the  following 
statement  by  WOODS,  J. : 

Edward  P.  Alli.K,  the  defendant  in  error, 
was  the  plaintiff  in  the  circuit  court.  He 
broufrlit  his  suit  to  recover  from  the  de- 
fendants Thomas  J.  Popii  and  James  E. 
Pope,  now  the  plaintiffs  in  error,  the  sum 
of  i;l7,S40,  the  price  of  500  tons  of  pig-iron, 
which  he  alleged  he  had  bought  from  them 
and  paid  for,  but  which  he  refused  to  ac- 
cept because  it  was  not  of  theijuality  which 
thedefendants  had  agreed  tofurnish.  The 
plaintiff  also  demanned  $l,7r)0  freight  on 
the  iron,  which  he  alleged  he  had  paid. 
The  facts  appeai-ing  upon  the  record  were 
as  follows:  The  plaintiff  carried  on  tlie 
bu.'siness  of  an  iron-founder  in  Milwaul<ee. 
Wisconsin,  and  the  defendants  were  bro- 
kers in  iron  in  the  city  of  New  York.  In 
the  month  of  January,  18!S0,  by  corre- 
spondence carrier!  on  bj'  mail  and  tele- 
graph, the  defendants  agreed  to  sell  and 
Ideliver  to  the  iJlaintiff  500  tons  of  No.  1 
'extra  American  and  300  tons  No.  1  extra 
Glengarnock  (Scotch)  pig-iron.  The 
Americari  iron  was  to  he  delivered  on  the 
cars  at  the  furnace  bank  at  Coplay,  Penn- 
sylvania, and  the  Scotch  at  the  yard  of 
the  defendants  in  New  York.  By  a  subse- 
quent correspondencebetvveen  the  plaintiff 
and  the  defendants  it  fairly  appeared  that 
the  latter  agreed  to  phip  the  iron  for  the 
plaintiff  at  Elizabethport.New  Jersey.  It 
was  to  be  shipped  is  early  in  the  spring 
as  cheap  freights  could  be  had,  consigned 
t.o  the  National  Exchange  Bank  at  Mil- 
waukee, which,  in  behalf  of  the  plaintiff, 
agreed  to  pay  for  the  iron  on  receipt  of 
the  bills  of  lading.  That  quantity  of 
American  iron  was  landed  at  Milwaukee 
and  delivered  to  the  [ilaintiff  about  July 
15th.  Before  its  arrival  at  Milwaukee  the 
plaintiff  had  not  only  paid  for  the  iron, 
but  also  the  freight  from  Coplay  to  Mil- 
waukee. Soon  after  the  arrival  in  Mil- 
waukee the  plaintiff  examim^d  tlie  M)0  tons 
American  iron,  to  which  solely  the  con- 
troversy in  this  case  referred,  and  refused 
to  accept  it,  on  the  ground  that  it  was 
not  of  the  grade  called  for  by  the  con- 
tract, and  at  once  gave  the  defendants  no- 
tice of  the  fact,  and  that  he  held  the  iron 
subject  to  their  order,  and  brought  this 
suit  to  recover  the  price  of  the  iron  and 
the  freight  thereon. 

The  defenses  relied  on  to  defeat  the  ac- 
tion were  (I)  that  the  iron  delivered  by 
the  defendants  to  the  plaintiff  was  No.  1 
extra  ."imerican  iron,  and  was  of  the  kind 
and  quality  required  by  the  contract ;  and 
(2)  that  the  title  having  passed  to  the 
plaintiff  when  the  iron  was  shipped  to 
him  at  Elizabethport,  he  could  not  after- 
wards rescind  the  contract  and  sue  for 
the  price  of  the  iron  and  the  freight  v\  hich 
he  had  paiil,  but  must  sue  for  a  breach  (jf 
the  warranty. 

It  was  conceded  upon   the  trial   that  if 


the  plaintiff  was  entitled  to  recover  at  all, 
his  recovery  should  be  for  $22,315.40.  The 
defendants  pleaded  a  counter-claim  for.1f5,- 
31],  which  was  admitted  by  the  plaintiff. 
The  jury  returned  a  verdict  for  the  plain- 
tiff for  $16,513.11,  for  which  sum  and  costs 
the  court  rendered  a  judgment  against 
the  defendants.  This  writ  of  error 
brought  that  judgment  under  review. 

W.  P.  Lynde  and  Geo.  P.  Miller,  for 
plaintiffs  in  error.  Eppa  Hunton,  Jeff. 
ChaniUer,  and  J.  G.  Jenkins,  for  dtfendant 
in  error. 

WOOns,  J.,  after  stating  the  facts  as 
above,  delivered  the  opinion  of   the  court. 

1.  The  tirst  assignment  of  error  relates 
to  nine  exceptions  to  the  admission  of  evi- 
dence by  the  court  agaitist  the  objection 
of  the  plaintiffs  in  error.  The  complaint 
having  alleged  that  the  contract  between 
the  parties  was  for  the  delivery  of  the  iron 
at  Milwaukee,  the  plaintiffs  in  error  ob- 
jected to  the  introduction  of  evidence  of- 
fered by  the  defendant  In  error  which  tend- 
ed to  show  a  contract  for  tlie  delivery  of 
the  iron  at  Coplay  or  Elizabethport,  be- 
cause the  proof  offered  did  not  support 
tlie  averments  of  the  complaint,  and  the 
court  having  overruled  tlitir  objections 
and  admitted  the  evidence,  they  now  con- 
tend that  the  judgment  sliouid  for  tliat 
reason  be  reversed.  But  it  is  clear  that, 
under  section  2()t;!)  of  the  Keviseil  Statutes 
of  Wisccjnsin,  which  constitutes  a  rule  for 
tile  guidance  of  the  federal  courts  in  that 
state,  this  assignment  of  error  is  not  well 
taken.  The  section  nientioned  provides: 
"  No  variance  between  the  allegations  in 
pleading  and  tlie  jjroof  shall  be  deemed 
material  unless  it  shall  actually  mislead 
the  adverse  party  to  his  prejudice  in  main- 
taining his  action  or  defense  on  its  merits. 
Whenever  it  shall  be  alleged  that  a  party 
has  been  so  misled,  the  fact  shall  be 
j)roved  to  the  satisfaction  of  the  cgurt  in 
wliat  respect  he  has  been  misled,  and 
thereupon  the  court  may  order  the  plead- 
ing to  be  amended  upon  such  terms  as 
may  be  just. "  The  answer  of  the  plain- 
tiffs in  error  denied  that  the  contract  pro- 
vided for  the  delivery  of  the  iron  in  Mil- 
waukee, and  averred  that  the  iron  was  to 
be  delivered  at  Coplay.  We  do  not  tliink 
that  evidence  offered  liy  the  defendant  in 
error,  which  tended  to  establish  the  aver- 
ments of  the  answer  rather  than  of  the 
complaint,  was  such  a  variance  as  could 
mislead  the  plaintiffs  in  error  to  their  prej- 
udice in  maintaining  tlieir  defense  upon 
the  merits;  but,  if  they  had  been  really 
misled,  they  should  liave  proved  the  fact 
to  the  satisfaction  of  the  court  upon  the 
trial.  Having  neglected  to  do  this,  they 
cannot  now  complain.  It  is  clear  that, 
under  the  statute  of  Wisconsin,  the  plain- 
tiffs in  error  had  no  just  ground  of  excep- 
tion to  the  admission  of  the  evidence  ob- 
jected to.  Bonner  v.  Home  Ins.  Co.,  13 
Wis.  677;  Leopold  v.  Van  Kirk,  29  Wis. 
ri.Vi;  Giffert  v.  West,  33  Wis.  617.  These 
cases  show  that  the  discrepancy  between 
the  pleading  and  the  proof  was  a  vari- 
ance within  the  meaning  of  the  statute  of 
Wisconsin,  and  that  the  section  cited  is 
applicable  to  the  question  in  liand. 
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2.  The  next  contention  of  the  plaintiffs 
in  error  is  that  evidence  was  improperly 
adinitted  tiy  the  circuit  court  to  show 
■tliat  the  iron  landed  fit  Milwaukee  was 
not  of  tlie  quality  required  toy  tlie  con- 
tract; the  derendant  in  error  not  having 
shown,  or  offered  to  show,  as  the  plain- 
tiffs in  error  insisted,  that  it  was  the 
same  iron  which  the  defendant  in  error 
iiad  purchased,  and  which  had  been 
shipped  at  Elizabethport.  And  on  the 
Kronnd  that  the  identity  of  the  iron  was 
not  shown,  the  plaintiffs  in  error  insist 
that  the  court  erred  in  refusing  to  charge 
tlie  jury,  as  requested  by  them,  to  return  a 
verdictin  theirfavor.  WethinU  theassign- 
meiit  of  error  is  not  supported  by  the  rec- 
ord. The  defendant  in  errordid  introduce 
evidence,  and,  as  it  seems  to  us,  persuasive 
evidence,  to  show  that  the  iron  shipped 
for  the  defendant  in  error  at  Elizabeth- 
port  was  the  iron  landed  and  delivered 
to  bira  at  Milwaukee.  The  testimony  in- 
troduced tended  to  prove  that  one  Haz- 
ard, on  whose  dock,  at  Elizabethport,  New 
Jersey,  iron  belonging  to  the  plaintiffs  in 
error  was  stacked,  shipped  between  April 
■2Sth  and  May  12th,  at  Elizabethport,  on 
five  canal-boats,  wliose  names  are  given, 
500  tons  of  American  iron,  consigned  to 
Thomas  J.  Pope  &  Brother,  care  National 
Exchange  BauU,  Milwaukee,  Wisconsin, 
and  to  be  transported  to  Milwaukee  by 
the  river,  canal,  and  lakes;  that  about 
the  same  time  there  was  shipped  to  the 
same  consignees,  and  to  the  care  oi  the 
same  bank,  the  300  tons  of  JScotch  iron 
which  had  been  sold  by  the  plaintiffs  in 
error  to  the  defendant  in  error. 

It  was  further  shown  that,  on  June  9th 
and  l."ith  following,  800  tons  of  iron,  500 
being  American  and  300  Scotch,  were  trans- 
ferred from  the  dock  at  Buffalo  to  two 
schooners,  and  the  bills  of  lading  given  by 
the  schooners  stated  tliat  the  .500  tons  of 
American  iron  were  the  cargo  of  canal- 
boats  of  the  same  name  as  those  on  which 
the  iron  had  been  shipped  at  Elizabeth- 
port,  and  it  appeared  that  both  the  Amer- 
ican and  Scotch  iron  transferred  to  the 
schooners  was  consigned  to  Thomas  .7. 
Pope  &  Brother,  care  National  Exchange 
Bank,  Milwaukee,  Wisconsin.  It  was  fur- 
ther shown  that,  about  .July  15th,  the 
two  schooners  above  mentioned  landed  at 
Milwaukee  500  tons  American  iron  and  300 
tons  of  Scotch  iron  for  the  consignees 
mentioned  in  the  bills  of  lading,  and  the 
iron  was  delivered  to  the  defendant  in 
error,  and  it  was  conceded  that  the  300 
tons  of  Scotch  iron  was  the  same  which 
had  been  sold  b.v  the  plaintiffs  in  error  to 
the  defendant  in  error  and  shipped  to  said 
consignees  for  liini. 

In  addition  to  this  evidence,  the  defend- 
ant in  error  introduced  the  deposition  of 
James  E.  Pope,  one  of  the  plaintiffs  in 
error,  in  which  he  testified  as  follows: 
"There  is  a  suit  pending  between  my  firm, 
as  plaintiff,  and  the  Coplay  Iron  Com- 
pany, as  defendant,  relating  to  the  Amer- 
ican iron  shipped  to  E.  P.  Allis  &  Co."  As 
an  exhibit  to  this  deposition  there  was  a 
■copy  of  the  complaint  in  the  suit,  sworn 
to  by  James  E.  Pope,  from  which  it  ap- 
peared that  the  action  was  brought  to  re- 
cover of   the  Coplay  Iron   Company  dam- 


ages for  ^he  breach  of  a  contract  by  which 
that  company  warranted  that  a  certain 
500  tons  of  iron,  sold  by  it  to  the  plaintiff 
in  said  suit  as  So.  1  extra  iron,  was  of 
that  quality;  and  It  clearly  appeared, 
from  tlie  complaint  referred  to,  that  one 
of  the  facts  on  which  the  cause  of  action 
was  based,  was  that  the  500  tons  of  iron 
sold  and  shipped  by  the  plaintiffs  in  error 
to  the  care  of  the  National  Exchange 
Bank,  for  the  defendant  in  error,  as  No.  1 
extra  American  iron,  was  the  identical 
iron  delivered  for  him  to  the  bank  at  Mil- 
waukee, and  which  he  had  purchased  and 
paid  for.  We  therefore  repeat  that  there 
was  persuasive  evidence  offered  to  show 
that  the  iron  shipped  at  Elizabethport, 
for  the  defendant  in  error  at  Milwaukee, 
was  the  identical  iron  landed  at  Milwau- 
kee and  received  by  him.  The  assign- 
ments of  error,  based  on  the  contention 
that  there  was  no  such  evidence,  must 
therefore  fall. 

3.  The  bill  of  exceptions  shows  that  the 
complaint  above  mentioned  in  the  suit  of 
the  plaintiffs  in  error  against  the  Coplay 
Iron  Company  was  sworn  to  by  James 
E.  Pope;  that  it  contained  an  averment 
on  information  and  belief  touching  the 
quality  of  the  iron  in  controversy  in  this 
suit;  and  that  the  plaintiffs  in  error  asked 
the  court  on  the  trial  of  this  case  to  charge 
the  jury  that  such  complaint  was  n^t  evi- 
dence of  an.v  facts  therein  stated  on  infor- 
mation and  belief.  The  court  refused  the 
charge,  but  instructed  the  jury  that,  in  de- 
termining what  weight  as  an  admission 
the  complaint  should  have,  they  might 
consider  the  fact  that  (he  allegation  in 
relation  to  the  quality  of  the  iron  in  ques- 
tion was  made  on  information  and  belief. 
The  plaintiffs  in  error,  having  excepted  at 
the  trial,  now  assign  as  error  the  refusal 
of  the  court  to  give  the  cliarge  request- 
ed. We  think  the  court  did  not  err  in  its 
refusal.  When  a  bill  or  answer  in  equity 
or  a  pleading  in  an  action  at  la  wis  sworn 
to  by  the  party,  it  is  comjjetent  evidence 
against  him  in  another  suit  as  a  solemn 
admission  by  him  of  tlie  truth  of  the  facts 
stated.  Studdy  v.  Sanders.  2  Dowl.  &  R. 
347;  De  Whelpdale  vMilburn,  5  Price,  485; 
Central  Bridge  Corp.  v.  Lowell,  15  Gray, 
106,  Bliss  v.  Nich'ds,  12  Allen,  443;  Rlliott 
v.  Hayden,  104  Mass.  ISO;  Cook  v.  Barr,  44 
N.  Y.  150;  Tayl.  Ev.  {7th  Ed.)  §  1753; 
Greenl.  Ev.  g§  552,  5.^.5.  When  the  aver- 
ment is  made  on  information  and  belief,  it 
is  nevertheless  aJmissible  as  evidence, 
though  not  conclusive.  Lord  Ellenbor- 
ough  in  Doe  V  Steel, 3  Camp.  115.  The  au- 
thority cited  sustains  the  proposition 
that  thefact  that  thea verraent  ismade  on 
information  and  belief  merely  detract.^ 
from  the  weight  of  the  testimony.  It  does 
not  render  It  inadmissible.  Tlje  cliarge 
given  by  the  ciri'uit  court  on  this  point, 
therefore,  deprived  the  plaintiffs  In  error 
of  no  advantage  to  which  they  were  en- 
titled. 

4.  The  assignment  of  error  mainly  relied 
on  by  the  plaintiffs  in  error  is  tliat  the 
court  refused   to   instruct   the   jury  to   re- 

'turn  a  verdict  for  the  defendants.  The 
legal  proposition  upon  which  their  coun- 
sel based  this  request  was  that  the  pur- 
chaser of  personal  property,  upon    breach 
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•of  warranty  of  qualitj-,  cannot,  in  the  ab- 
sence of  fraud,  rescind  the  contract  of  pur- 
chase and  sale,  and  sue  for  the  recovery  of 
the  price.  And  tbey  contended  that,  as 
the  iron  was  delivered  to  defendant  in 
«rror  either  at  Coplay  or  Eiizabethport, 
and  the  sale  was  completed  thereby,  the 
only  remedy  of  the  defendant  in  error  was 
by  a  suit  upon  the  warranty.  It  did  not 
appear  that  at  the  date  of  the  contract 
the  iron  had  been  manufactured,  and  it 
was  shown  by  the  record  that  no  partic- 
ular iron  was  segregated  and  apriropri- 
ated  to  the  contract  by  the  plaintiffs  in 
error  until  a  short  time  before  its  ship- 
ment, in  the  latter  part  of  April  and  the 
early  part  of  May.  The  defendant  in  error 
had  no  opportunity  to  inspect  it  until  it 
arrived  in  Milwaukee,  and  consequently 
never  accepted  the  particular  iron  appro- 
priated to  fill  the  contract.  It  was  estab- 
lished by  the  verdict  of  tlie  jury  that  the 
iron  shipped  was  not  of  the  quality  re- 
quired by  the  contract.  Under  these  cir- 
cumstances the  contention  of  the  plain- 
tiffs in  error  is  that  thedefendant  in  error, 
although  the  iron  shipiied  to  him  was  not 
what  he  bought,  and  could  not  be  used  in 
his  business,  was  bound  to  keep  it.  and 
could  onlj'  recover  the  difference  in  value 
between  the  iron  tor  which  he  contr;!Cted 
and  the  iron  which  was  delivered  to  liim. 
We  do  not  think  that  such  is  the  la  w. 
When  thesutiject-matter  of  a  sale  is  not  in 
existence,  or  not  ascertained  at  the  time 
of  the  contract,  an  undertaking  that  it 
shall,  when  existing  or  ascertained,  pos- 
sess certain  qualities,  is  not  a  mere  war- 
ranty, but  a  condition, the  performance  of 
which  is  precedent  to  any  obligation  upon 
the  vendee  under  the  contract;  because 
i  the  existence  of  those  qualities  being  part 
of  the  description  of  the  thing  sold  be- 
;  comesessential  toits  identity, and  theven- 
I  dee  cannot  be  obliged  to  receive  and  pay 
fora  thing  different  from  that  forwhich  he 
contracted.  Chanter  v.  Hopkins,  4  Mees. 
&  W.  404;  Barr  v.  Gibson,  3  Mees.  &  W. 
yyO;  Gompertz  v.  Bartlett,  2  El.  &  Bl.  849; 
Okell  V.Smith,  1  Stark,  N.  P.  107;  notes 
to  Cutter  V.  Powell,  2  Smith,  Lead.  ('as. 
(7th  Amer.  Ed.)  37;  Woodle  v.  Whitney, 
23  Wis.  55;  Boothbv  v.  Scales,  27  Wis.  62(i; 
Fairfield  v.  Madison  Manuf'g  Co.,  38  Wis. 
.346.  See,  also,  Nichol  v.  Godts,  10  Exch. 
191.  So,  in  a  recent  case  decided  by  this 
court,  it  was  said  by  Mr.  Justice  Gray: 
"A  statement"  in  a  mercantile  contract 
"descriptive  of  the  subject-matter  or  of 
some  material  incident,  such  as  the  time 
or  place  of  shipment,  is  ordinarily  to  be 
regarded  as  a  warranty  in  the  sense  in 
which  that  term  is  used  in  insurance  and 
maritime  law;  that  is  to  say,  a  condition 


precedent  upon  thefailure  or  non-perform- 
ance of  which  the  party  aggrieved  may 
repudiate  the  wlioH  contract."  Norring- 
ton  V.  Wright,  115  U.  S.  1S8,  6  Sup.Ct.  Kep. 
12.  See,  also,  Filley  v.  Pope,  115  U.  S.  213, 
0  Sup.  Ct.  Hep.  19.  And  so,  when  a  con- 
tract for  the  sale  of  goods  is  made  by  sam- 
ple, it  amounts  to  an  undertaking  on  the 
part  of  the  seller  with  the  buyer  that  all 
the  goods  are  similar,  both  in  nature  and 
quality,  to  those  exhibited,  and  if  they 
do  not  correspond  the  buyer  may  refuse 
to  receive  them  ;  or,  if  received,  he  may  re- 
turn them  in  a  reasonable  time  allowed 
for  examination,  and  thus  rescind  the 
contract.  Loryruer  v.  Smith,  1  Barn.  & 
C.  1 ;  Magee  v.  Billingsley,  3  Ala.  (579. 

'the  authorities  cited  sustain  this  prop- 
osition :  that  when  a  vendor  sells  goods  of 
a  specified  quality,  but  not  in  existence  or 
ascertained,  and  undertakes  to  ship  them 
to  a  distant  buyer,  when  made  or  ascer- 
tained, and  delivers  them  to  the  carrier 
for  the  purchaser,  the  latter  is  not  bonnd 
to^accept  them  withoutexamination.  The 
mere  delivery  of  the  goods  by  the  vendor 
to  the  carrier  does  not  necessarily  bind 
the  vendee  to  accept  them.  On  their  ar- 
rival he  has  the  right  to  inspect  them  to 
ascertain  whether  thej'  conform  to  the 
contract,  and  the  right  to  inspect  implies 
the  right  to  reject  them  if  they  are  not  of 
the  quality  required  by  the  contract.  The  , 
rulings  ot  the  circuit  court  were  in  accord  ■  i 
ance  with  these  views. 

We  have  been  referred  by  the  plaintiffs 
in  error  to  thecases  of  Thornton  v.  Wynn, 
12  Wheat.  184,  and  Eyon  v.  Bertram,  2() 
How.  149,  to  sustain  the  proposition  that 
the  defendant  in  error  in  tiiis  case  could 
not  rescind  the  contract  and  sue  to  re- 
cover back  the  price  of  the  iron.  But  the 
cases  are  not  in  point.  In  the  first,  there 
was  an  absolute  sale  with  warranty  and 
delivery  to  the  vendee  of  a  specific  chat- 
tel, namely,  a  race-horse;  in  the  second, 
the  sale  was  of  a  specified  and  designated 
lot  of  flour  which  the  vendee  had  accept- 
ed, and  part  of  which  he  had  used,  with 
ample  means  to  ascertain  whether  or  not 
it  conformed  to  the  contract. 

The  cases  we  have  cited  ore  conclusive 
against  the  contention  of  the  plaintiffs  in 
error.  The  jurj' has  found  that  the  iron 
was  not  of  the  qnality  which  the  contract 
required,  and  on  that  ground  the  defend- 
ant in  error,  at  the  first  opportunity,  re- 
jected it,  as  he  had  a  right  to  do.  His 
suit  to  recover  the  price  was,  therefore, 
well  brouffht. 

Other  errors  are  assigned,  but,  in  our 
opinion,  they  present  no  ground  for  the 
reversal  of  the  judgment,  and  do  not  re- 
quire discussion.    Judgment  affirmed. 
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Court  of  Appeal.     Jan.  23,  1877. 

Statement  of  rlaim,  that  plaintiff 
bought  of  defeudaut,  a  earrias;e  manufac- 
turer, a  phaeton  for  two  h(;i-ses,  the  pole 
made  and  supplied  for  which  was  bo  care- 
lessly and  ueglisently  made,  ar.d  of  such 
bad  and  improper  wood,  that  while  the 
plaintiff  was  driving  the  phaeton  the  pole 
broke  and  caused  Mie  horses  to  run  away, 
and  the  hctrges  were  damaged. 

Defence,  denying  that  the  pole  was  care- 
lessly or  negligently  made,  or  of  bad  or 
improper  wood;  ami  not  admitting  that 
the  pole  broke  by  reason  of  any  defect  in 
the  wood,  or  that  the  def?ndant  sold  the 
phaeton  under  such  circumstances  as  to 
render  him  liable  for  the  consequences  of 
a  latent  defect.     Issue  joined. 

At  the  trial  before  Archibald,  J.,  at  the 
Middlesex  Hilary  sittings,  IKT'i,  it  appeared 
that  the  plaintiff  bouglit  of  the  defen(iuut, 
who  was  a  cairiage  builder,  a  phaeton,  in 
August,  1874;  it  was  only  fitted  with  sliafts 
for  one  horse,  and  th<'  plaintiff  gave  or- 
ders to  the  defendant  for  a  pole  and  splin- 
ter-bar to  lie  made  and  fitted  to  it. 

The  phaeton  was  sent  home  with  the 
pole  anrl  splinter-bar,  and  while  the  plain- 
tiff was  driving  it  with  two  horses  )n  Oc- 
tober, 1N75,  the  horses  swerved  and  the 
pole  broke  short  off  at  the  carriage.  The 
horses  in  conseciuerice  became  restive  and 
were  much  damaged. 

There  was  much  coutradictor,y  evidence, 
as  to  the  causeof  the  breaking  of  the  pole, 
the  plaintiff's  witnesses  saying  it  was  of 
bad  wood,  while  the  defendant's  stated 
that  the  wood  was  perfectly  good.  The 
value  of  a  new  pole  was  agreed  at  £3,  and 
the  plaintiff  gave  evidence  that  his  horses 
were  damaged  to  between  £180  and  £140. 
'l"he  learned  judge  expressed  it  as  his  opin- 
ion, that  if  there  were  no  negligence  on 
the  part  of  the  defendant  in  making  the 
pole,  or  in  the  selection  of  the  materials, 
the  plaintiff  could  not  recover  more  than 
the  £3;  and  he  left  to  the  jury  two  ques- 
tions: 1.  Was  the  pole  reasonably  fit  and 
proper  for  the  carriage?  2.  Was  the  de- 
fendant guilty  of  any  negligence?  And  he 
asked  the  jury  also  to  assess  the  conse- 
quential damages,  in  case  they  should  be- 
come material.  The  learned  judge  was 
obliged  to  leave  the  court,  to  attend  a 
meeting  of  the  judges,  before  the  jur.v  had 
returned  their  verdict. 

The  jury  answered  both  questions  in 
the  negative,  and  as  to  the  damages,  said 
they  understood  from  the  judge  that  £3 
was  all  they  could  find. 

On  these  findings,  the  verdict  and  judg- 
ment were  entered  for  the  plaintiff  for  £3, 
with  leave  to  move  to  enter  judgment  for 
the  defendant. 

The  defendant  gave  notice  of  motion  ac- 
cordingly ;  and  the  plaintiff  obtained  an 
order  for  a  new  trial  on  the  ground  of 
misdirection  by  tlie  learned  judge  as  to 
the  measure  of  damages. 

1876.  Feb.  19.  Sills,  (Cave,  Q.  C,  with 
him,)  for  defendant. 

Gates,  Q.  C,  and  Edward  Pollock,  for 
plaintiff.  I 


THE  COURT  (BLACKBURN  and 
LUSH,  JJ.)  ordered  judgment  to  be  en- 
tered for  the  defendant,  on  the  ground 
that  the  answers  of  the  jury  amounted  to 
a  finding  of  a  latent  defect  in  the  wood 
of  the  pole,  which  no  care  nor  skill  could 
discover,  and  that  the  principle  of  the  de- 
cision in  Readhead  v.  Railway  Co.i  ex- 
tended to  the  sale  of  an  article  for  a  spe- 
cific purpose. 

The  plaintiff  appealed. 

Nov.  17.  Gates,  Q.  C,  and  R.  V.Wil- 
liams, (Edward  Pollock  with  him,)  for 
plaintiff. 

Nov.  18.  Cave,  Q.  C,  and  Sills,  for  de- 
fendant. 

The  judgment  of  the  court  (KELLY,  C. 
B.,  HELLISH,  L.  J.,  and  BRETT  and 
AMPHLETT,  J  J.  A.)  was  delivered  by 

BRKTT,  J.  A.  This  case  was  tried  upon 
the  footing  that  it  was  an  action 
brought  against  the  defendant,  a  coach- 
builder,  to  recover  damages  in  respect  of 
injuries  to  the  plaintiff's  horses  and  car- 
riage, liy  reason  of  the  defendant  having 
supplied  to  the  plaintiff  a  defective  car- 
riage pole.  The  jury  found  that  the  pole 
was  not  reasonably  fit  and  proper  for 
the  use  of  the  carriage;  but  that  there 
was  no  negligence  on  the  part  of  the  de- 
fendant (includiug,  of  course,  his  servants 
or  agents)  in  supplying  the  pole.  The 
price  of  a  nuw  pole  was  £3.  The  damage 
done  to  the  horses  and  carriage  was 
much  more.  But  the  only  damages  found 
by  the  jury  were  £3.  Upon  these  findings 
the  court  of  queen's  bench,  applying  tO' 
this  contract  the  principle  laid  down  in 
Readhead  v.  Railway  Co.,2gavo  judgment 
for  the  defendant.  No  dispute  was  iiiade 
at  the  trial,  or  in  argument,  as  to  the 
nature  of  the  order  given  and  accepted; 
the  questions  argued  werewliether  the  de- 
fendant was  lialde  at  all,  and  what  was 
the  extent  of  damages  to  which  he  might 
be  subjected,  if  he  was  liable  at  all.  Now 
as  to  these  questions,  it  is  to  be  taken,  al- 
though nothing  specific  seems  to  have 
been  said,  that  the  order  given  and  accept- 
ed was  not  merely  for  a  pole  in  general, 
but  for  the  supply  of  a  pole  for  the  plain- 
tiff's carriage;  and  that  the  contract 
therefore  was  for  the  purchase  and  sale, 
or  supply,  of  an  article  for  a  specific  pur- 
pose. In  other  words,  the  sul)ject-matter 
of  the  contract  was  not  merely  a  pole,  but 
a  pole  for  the  purchaser's  carriage;  or,  to 
state  the  proposition  in  an  equivalent 
form,  the  thing,  which  would,  if  the  con- 
tract were  formally  drawn  up,bedescribed 
in  it  as  the  subject-mattei'  of  It,  would 
not  be  merely)  a  pole  generally,  but  a  pole 
to  be  puri-hased  for  a  specific  purpose, 
namely  to  be  used  In  the  plaintiff's  car- 
riage. The  question  is,  what,  in  such  a 
contract,  is  the  implied  undertaking  of 
the  seller  as  to  the  efficiency  of  the  pole? 
Is  it  an  absolute  warranty  that  the  pole 
shall  lie  reasonably  fit  for  the  purpose,  or 
is  it  only  partially  to  that  effect,  limited 
to  defects  which  might  be  discovered  by 
care  and  skill? 


iL.  E.  4Q.  B.  .379. 

=  L.  R.  2Q.  B.  412;  in  error  L.  R.  4  Q.  B.  379. 


■652 


RANDALL  v.  XEWSON. 


In  order  to  decide  this  question  it  seems 
advisable  to  ascertain  tlie  primary  or  gov- 
erning i)iincii)le  on  which  the  earlier  cases 
were  decided,  and  to  see  whether  the  prin- 
ciple on  wl)ich  tliey  were  decided  onglit  to 
be  moditied  by  tlie  decision  in  Readhead 
V.  Railway  Co.  The  earliest  case  seems  to 
l)e  Parkinson  v.  Lee,^  in  180L'.  It  is  suffi- 
cient to  say  cf  it  that,  either  it  does  not 
determine  the  extent  of  a  seller's  liability 
on  the  contract,  or  it  has  been  overrnled. 
Neither  can  the  case  uf  Fisher  v.  Samu- 
da,*  in  1808,  be  said  to  decide  anything. 
The  first  cases  of  importance  ai-e  iiardiiier 
V.  Gray, 5  and  Laing  v.  Fidgeon,"  in  181.5. 
In  Gardiner  v.  Gray  the  contract  was  for 
the  purchase  and  sale  of  "  wnste  silk." 
The  silk  was  imported,  and  the  bulk  had 
not  been  seen  either  by  the  defendant, 
the  seller,  or  the  plaintiff,  the  buyer. 
Lord  EUenliorough,  said  :  "I  am  of  opin- 
ion that,  under  such  circumstances"  (i.  e. 
a  sale  of  silk  as  waste  siik)"the  purchaser 
has  a  right  to  expect  a  saleable  article, 
answering  the  description  in  the  contract. 
Without  any  particular  warranty,  this  is 
an  implied  ceim  in  everj'  such  contract.  " 
The  contract  was  for  the  purchase  and 
sale  of  a  commodity  described  generally, 
not  described  to  be  ordered  or  supplied  for 
a  particular  purpose.  The  description  of 
it  was  that  it  was  waste  .silk.  From  that 
it  is  implied  that  It  is,  or  in  other  words 
it  is  assumed  that  it  might  be,  speciHcally 
described  as  saleable  waste  silk.  The  de- 
cision, therefore,  is  that  the  commodity 
offered  and  delivered  must  answer  the  de- 
scription of  it  and  be  saleable  waste  silk. 
The  principle  is  that  the  commodity  offered 
must  answer  tlie  description  of  it  in  the 
contract.  Laing  v.  Fiilgeon  is  to  tliesamo 
effect.  In  Gray  v.  Cox,'?  in  lfi'2'\  the  case 
was  dtci<led  on  a  variance;  but  Abbott, 
C.  J.,  stated  that  he  was  of  opinion,  "that 
if  a  person  sold  a  commodity  for  a  partic- 
ular purpose,  he  must  be  understood  to 
wanant  it  reasonably  fit  and  proper  for 
such  [)urpose."  The  comraodit.v  offered 
was  copper  for  sheathing  the  ship  Coven- 
try. It  was  proved  that  no  defect  could 
be  discovered  by  inspection  of  the  article, 
and  it  was  admitted  that  the  defendants 
were  ignorant  of  the  defective  (quality  of 
the  copper.  It  is  olivious  that  Lord  Teu- 
terden  did  not  consider  the  seller  relieved 
by  reason  of  the  defect  being  latent. 

This  ruling  of  Lord  Tenterden  was 
adopted  in  thedecision  of  Jones  v.  Bright, 8 
in  1S2'.I.  The  contract  was  for  copper 
sheathing  for  a  ship.  The  question  pro- 
posed by  Ludlow,  Serjt.,  1ti  argument 
was,  "  wliether  the  law  will,  according  to 
the  dictum  of  Lord  Tenterden,  in  Gray  v. 
Cox^  lay  upon  the  seller  or  manufacturer 
an  obligation  to  warrant  in  all  cases  that 
tlie  article  which  he  sells  shall  be  reason- 
ably fit  and  proper  for  the  purpose  for 
-which  it   is   intended,  and    render   him  re- 
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sponsible  for  all  the  consequences  which 
may  result,  if  it  shall  he  found  not  to  an- 
swer the  pui'pose  for  which  it  was  rle- 
nigned,  and  tliat,  on  account  of  some  la- 
tent defect  of  which  he  was  ignorant,  and 
which  shall  not  be  proved  to  have  arisen 
from  any  want  of  skill  on  his  part,  or  the 
use  of  improper  materials,  or  any  accident 
against  which  human  prudence  might 
have  been  capable  of  guarding  him." 
Here,  therefore,  the  whole  proposition, 
with  and  without  limitations,  was  plainly 
laid  before  the  judges  for  their  coiLsidera- 
tion. 

The  answer  given  by  Best,  C.  J.,  was: 
■' I  wish  to  put  the  case  on  a  broad  princi- 
ple. If  a  man  sells  an  article  he  thereby 
warrants  that  it  is  merchantable,  — that 
it  is  fit  for  some  purpose.  If  he  sells  it  for 
that  particular  purpose,  he  thereby  war- 
rants it  fit  for  that  purpose. 
Whether  or  not  an  article  has  been  sold 
for  a  particular  purpose  is,  indeed,  a  ques- 
tion of  fact;  but  if  sold  for  such  purpose, 
the  sale  Is  an  undertaking  that  it  is  fit. 
.  .  .  The  lasv  then  lesolves  itself  into 
this, — that  if  a  man  sells  generally,  he  un- 
dci-takes  that  the  article  sold  is  fit  for 
some  p'.irpose;  if  he  sells  it  for  a  particu- 
lar purpose,  he  undertakes  that  it  shall  he 
fit  for  that  [)articular  purpose."  Nothing 
can  be  more  clear  than  that  the  rule  is  ad- 
visedly enunciated  as  a  warranty  without 
limitation.  Brown  v,  Edgingtonio  is  to 
the  same  effecc. 

In  Wieler  v.  Schilizzi.n  the  contract 
was  for  "Calcutta  linseed."  .lervis,  C.  J., 
told  the  jury  that  the  (luestion  for  them 
to  consider  was,  "whether  there  was 
such  an  admixture  of  foreigii  substances 
in  it  as  to  alter  the  distinctive  character 
of  the  article,  and  prevent  it  from  answer- 
ing the  description  of  it  in  the  contract. " 
Cresswell,  J.,  said,  "They  wei'e  to  say 
whether  the  article  delivered  leasonably 
answered  the  description  of  Calcutta  lin- 
seed." Crowder,  J.,  said,  "Tlie  jury  in 
effect  found  that  the  article  delivered  did 
not  reasonably  answer  the  description  in 
the  contract.  "  Willes,  .J.,  said,  "The  pur- 
chaser liad  a  right  to  exjiect,  not  a  perfect 
article,  but  an  article  which  would  be 
saleable  in  the  market  as  Calcutta  linseed. 
If  he  got  an  article  so  adulterated  as  not 
reasonably  to  answer  that  description, 
hedid  not  get  what  he  bargained  for."  In 
this  ca.se  it  is  to  be  observed  that  all  the 
judges  adopted  the  form  of  stating  the 
principle  which  was  used  by  Lord  Ellen- 
borough  in  Gardiner  v.  Gray.i-  In  Nichol 
V.  Godtsis  the  contract  was  for  "foreign 
refined  rape  oil,  warranted  only  equal  to 
samples."  The  oil  offered  was  equal  to 
samples,  but  both  samples  and  oil  were 
adulterated.  Parke,  B.,  told  the  jury 
"that  the  statement  in  the  sold-ncne  as 
to  the  samples  related  to  the  quality 
only  of  the  article,  and  that  according 
to  the  contract  the  defendant  was  en- 
titled to  have  rape  oil  delivered  to 
him."  Piatt,  B.,  in  banc,  said  :  "lunder- 
stand  that  the  oil   to  be  delivered  was   to 
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be  equal  to  the  samples  in  quality.  But 
the  defendant  did  not  refuse  to  accept  the 
oil  tendered  to  him  on  the  st'ound  that  it 
did  not  equal  the  samples,  but  on  account 
of  its  not  being  foreign  refined  rape  oil  at 
all.  And  the  learned  judge  told'thejury 
that  if  they  should  think  that  was  so,  the 
defendant  was  not  bound  to  accept  it. 
That  direction  was  perfectly  correct.  If 
the  jury  had  found  that  the  artii:le  which 
the  plaintiff  tendered  was  known  in  the 
market  under  the  name  and  desciiption 
of  foreign  refined  rape  oil,  the  plaintiff 
would  have  been  entitled  to  succeed;  but 
the  question  wnn  put  to  the  jury,  and 
they  were  of  opinion  that  it  was  not 
known  as  such."  And  Parke,  B.,  said 
"  the  evidence  went  to  show  that  the  oil 
offered  did  not  auHwer  the  description  of 
the  article  sold." 

This  form  of  stating  the  rule  was  dis- 
tinctly adopted  in  Josling  v.  Kingsford.i* 
by  E.le,  C.  J.,  and  Willes,  J.  Erie,  C.  J. 
told  the  jury  "that  the  defendant  could 
only  perform  his  part  of  the  contract  by 
delivering  that  which  in  commercial  lan- 
guage might  properly  be  said  to  come  un- 
der the  denomination  of  oxalic  acid;  and 
that  if  they  should  be  of  opinion  that  the 
article  delivered  by  the  defendant  as  ox- 
alic acid  dill  not  properly  fulfil  that  de- 
scription they  should  find  for  the  plaintiff. " 

I  have  cited  these  cases,  and  the  princi- 
ples laid  down  in  them,  in  order  clearly  to 
ascertain  what  is  the  primary  or  ultimate 
rule  from  which  the  rules  which  have  been 
applied  to  contracts  of  purchase  and  sale 
of  somewhat  different  kinds  have  been  de- 
duced. Those  different  rules,  as  applied  to 
such  different  contracts,  are  carefully  enu- 
merated and  recognized  in  Jones  v.Just.^5 
r.i  some  contracts  the  undertaking  of  the 
seller  is  said  to  be  only  that  the  article 
shall  be  merchantable;  in  others,  that  it 
shall  be  reasonably  fit  for  the  purpose  to 
which  it  is  to  be  applied.  In  all,  it  seems 
to  ua,  it  is  either  assumed  or  expresoly 
stated,  that  the  fundamental  undertaking 
is, that  the  articleoffered  ordelivered  shall 
answer  the  description  of  it  contained  in 
the  contract.  That  rule  comprises  all  the 
others;  they  are  adaptations  of  it  to  par- 
ticular kinds  of  contracts  of  purchase  and 
sale.  You  must,  therefore,  first  determine 
from  the  words  used,  or  theclrcumstances, 
what,  in  or  according  to  the  contract,  is 
the  real  mercantile  or  business  descrip- 
tion of  the  thing  which  is  the  subject- 
matter  of  the  bargain  of  purchase  or  sale, 
or,  in  other  words,  the  contract.  If  that 
subject-matter  be  merely  the  commercial 
article  or  commodity,  the  undertaking  is. 
that  the  thing  offered  or  delivered  shall 
answer  that  description,  that  is  to  say, 
shall  be  that  article  or  commodity,  salea- 
ble or  merchantable.  If  the  subject-mat- 
ter be  an  article  or  commodity  to  be  used 
for  a  particular  purpose,  the  thing  oft'eied 
or  delivered  must  answer  that  descrip- 
tion, that  is  to  say,  it  must  be  that  arti- 
cle or  commodity,  and  reasonably  fit  for 
the  particular  purpose.  The  governing 
principle,  therefore,  is  that  the  thing 
offered  and  delivered  under   a  contract   of 


purchase  and  sale  must  answer  the  de- 
scription of  it  which  is  contained  in  words 
in  the  contract,  or  which  would  be  so  con- 
tained if  the  contract  were  accurately 
drawn  out.  And  if  that  be  the  governing 
principle,  there  is  no  place  in  it  for  the 
suggested  limitation.  If  the  article  or 
commodity  offered  or  delivered  does  not 
in  fact  answer  the  description  of  it  in  the 
contract,  it  does  iiot  do  so  more  or  less 
because  the  defect  in  it  is  patent,  or  la- 
tent, or  discoverable.  And  accordingly 
there  is  no  suggestion  of  any  such  limita- 
*^ion  in  any  of  the  judgments  in  cases  re- 
lating to  contracts  of  purchase  and  sale. 
Unless,  therefore,  there  is  some  binding 
authority  to  the  contrai'y,  we  ought  not 
now  to  introduce  by  implication  a  limita- 
tion into  contracts  of  purchase  and  sale 
which  has  never  been  introduced  before. 

It  is  said  that  the  case  of  Keadhead  v. 
Enilway  Co. is  in  error  is  such  a  binding 
authority.  But  in  answer  to  the  cases 
cited  of  the  implied  undertaking  in  con- 
tracts of  purchase  and  sale,  Montague 
Smith,  J.,  says:  "The  counsel  for  the 
plaintiff  referred  to  some  of  the  cases  in 
which  it  had  been  held  that  in  contracts 
for  the  supply  of  goods  for  a  particular 
purpose,  there  is  an  implied  warranty  that 
the  goods  supplied  shall  be  reasonably  fit 
for  that  purpose.  .     .     But   tlie   agree- 

ment to  sell  and  supply  for  a  price  which 
may  be  assumed  to  represent  their  value 
is  a  contract  of  a  different  nature  from  a 
contract  to  carry,  and  has  essentially  dif- 
ferent incidents  attaching  to  it."  It  is 
true  that  the  learned  judge  afterwards 
says:  "Even  in  the  cases  of  contracts  to 
supply  goods  it  m<jy  be  a  question,  on 
which  it  is  not  now  necessary  to  exjiress 
an  opinion,  how  far  and  to  what  extent  the 
vendor  would  be  liable  to  the  vendee  in  the 
case  of  a  latent  detect  of  the  kind  existing 
in  the  present  case  which  no  skill  or  care 
could  prevent  or  detect."  But  it  seems 
impassible  logically  to  hold  that  a  case,— 
in  which  the  court  declined  to  follow  the 
decisions  on  contracts  of  purchase  and 
sale,  on  the  ground  that  those  contracts 
are  of  a  different  nature  and  have  essen- 
tially different  incidents  from  the  contract 
to  carry,  which  was  in  discussion  in  that 
case,— can  be  fairly  binding  on  this  court, 
so  as  to  oblige  it  to  intru<luce  a  particu- 
lar limitation  into  a  contr{.ct  of  purchase 
and  sale,  because,  in  that  case,  it  was  in- 
troduced into  a  contract  to  carry  passen- 
gers. 

Thecase  of  Francis  v.  CockrelU'?  is  based 
upon  lieadhead  v.  Railway  Co.  and  is 
therefore  of  itself  no  more  a  liinding  au- 
thority on  us  in  this  case  than  the  other. 
It  is  true,  however,  that  the  lord  chief 
haron,  going  further  than  the  doubt  ex- 
pressed by  Montague  Smith,  J.,  does  rec- 
ognize the  limitation  as  applicable  to  con- 
tracts of  purchase  and  sale. is  Hut  the 
statement  of  the  learned  judge  was  not 
necessary,  and  therefore  is  not  binding, 
though  of  course  inviting  a  careful  con- 
sideration of  the  older  cases.  After  such 
c(msideration,     for     the     reasons    before 
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given,  we  are  of  opinion  that  the  under- 
taking of  the  iiresent  defendant  was  not 
restricted  by  the  limitationB  applied  to 
the  contract  of  carriage  in  Readhe.ul  v. 
Railway  Co.,  and  that  so  long  hh  tiie  ver- 
dict in  this  case  stands  it  inipi^ses  a  liabil- 
ity on  the  defendant.  We  are,  therefore, 
of  opinion  tliat  tl)e  judgment  of  the  court 
of  queen's  bencli  directing  tlie  judguien't 
to  l)eentered  for  thedefeudant  was  wrong. 
In  theconrt  of  queen'.s  bench  across  rule 
had  been  obtMined  on  bcl-alt  of  tlie  plain- 
tiff for  a  new  trial,  on  the  ground  of  niisdi- 
rection  as  to  the  measure  of  damages.  In 
consequence  of  tlie  decision  tliat  tiie  de- 
fendant was  not  liable  at  all,  it  became 
useless  to  argue  the  point.  But  Mr.  Gates 
has  renewed  it  before  us,  and  lias  aslied 
for  a  new  trial  on  tlie  ground  of  such  mis- 
direction, desiring  to  have  such  new  trial 
confined  to  the  question  of  damage  only. 
We  think  that  a  question  should  have 
been  left  to  the  jury  similar  to  that  which 
was  left  in  Smith  v.  ("ireeu.ii  namely, 
whetlier  the  injury  to  the  horses  was  or 
was  not  a  natural  consequence  of  tlie  de- 
fect in  the  pole.  There  has  been  a  miscar- 
riage in  this  respect  «t  all  events.  We 
are  asked  to  contine  the  new  trial  to  the 
question  of  damages,  but  considering  that 


"  1  C.  p.  D.  92. 


the  real  question  is  not  whether  tlie  pole 
was  perfect,  but  only  wlietlier  it  svas  rea- 
sonably fit,  we  cannot  think  that  the  find- 
ings of  the  jury  as  to  the  questions  left  to 
them  in  order  to  determine  the  liability  of 
the  defendant  are  so  satisfactory  as  to 
authorize  us  to  confine  the  question  to  be 
raised  on  a  newtrial  to  thedamages  only. 
AVethinU  that  the  judgraentof  thecourt  of 
queen's  bench  should  be  reversed,  and 
tliat  the  order  should  be  for  a  new  trial 
generally,  if  the  plaintiff  elects  to  have  a 
newtrial  at  all.  If  lie  does  not,  the  ver- 
dict and  judtiment  for  the  plaintiff  for  t:; 
will  sta:id. 

The  plaintiff  has  succeeded  on  the  ap- 
peal, and  should  therefore  have  the  costs 
of  the  appeal. 

KEIjLY,  C.  B.,  in  assenting  to  the  judg- 
ment of  the  court,  observed,  that,  if  the 
language  imputed  to  him  in  Francis  v. 
(XickrelP"  be  correctly  reported,  he  must 
have  expressed  himself  inaccurately,  and 
he  had  no  intention  to  apply  the  doctrine 
in  Headhead's  C'ase^i  to  a  contract  for  the 
sale  and  purchase  of  an  article  to  be  ap- 
plied to  a  specific  purpose. 

.Judgment  reversed. 


™  L.  R.  5  Q.  B.  at  page  503. 
2>L.  R.  4Q.  B.  379. 


BODLIFF  V.  DALLINGER. 


657 


RODLIFF  et  al.  v.  DALLINGER. 

(4  N.  E.  Rep.  805,  141  Mass.  1.) 

Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.   Jan.  11,  1886. 

Exceptions  from  superior  court,  Suffollj 
couuty;  Knowlton,  Judge. 

This  was  an  action  of  replevin  to  recov- 
er possession  of  20  bags  of  California  wool. 
The  plaintiffs  were  wooltlealers in  Boston, 
and  on  or  about  November  15,  1882,  deliv- 
ered said  wool  to  one  Henry  Clementson, 
a  wool  dealer  and  broker  in  Boston.  The 
defendant  was  a  public  warehouseman  in 
Boston,  and  received  the  wool  on  storage 
from  Clementson  about  November  15,1882, 
not  knowing  where  he  obtained  it,  and 
issued  a  warehouse  receipt  for  the  same  on 
the  day  after  the  delivery  of  the  wool. 
Clementson  applied  to  the  Massachusetts 
Loan  &  Trust  Company,  of  Boston,  for  a 
loan  of  12,000  on  the  wool  in  the  ware- 
bouse,  and,  after  an  examination  of  the 
article,  the  loan  was  made;  thetrustcom- 
pany  taking  the  warehouse  receipt  from 
Clementson,  having  no  knowledge  where 
Clementson  obtained  the  wool,  his  state- 
ment being  that  he  purchased  the  wool 
to  sell;  and  the  trust  company,  being  the 
real  party  in  interest,  defended  the  suit. 

Upon  the  foregoing  facts  the  court  in- 
structed the  jury  that  there  were  three 
possible  views  of  the  transaction:  (1) 
That  they  might  find  it  was  an  ordinary 
sale  to  Clementson;  or  (2)  that  it  wasno't 
a  sale  to  Clementson,  but  was  a  delivery 
to  Clementson  as  a  broker,  with  a  view 
to  his  selling  it  to  some  customer,  whom 
he  expected  afterwards  to  negotiate  with, 
and  with  whom  to  consummate  a  sale; 
and  if  they  found  this,  then  there  was  a 
special  provision  of  the  statute  which 
protects  parties  dealing  in  good  faith  with 
a  broker  having  property  in  that  way,  so 
far  as  they  make  advances  or  loans  upon 
property  in  pledge,  in  good  faith,  to  per- 
sons who  have  custody  of  property  as 
brokers,  with  authority  to  sell  or  dispose 
of  it;  or  (3)  that  it  was  not  a  sale  to 
Clementson,  or  a  delivery  to  him  as  broker 
with  authority  to  sell,  but  that  it  wai  a 
delivery  to  Clementson  upon  his  represen- 
tation that  he  came  from  a  purchaser  rep- 
resenting him,  with  an  offer  tor  it, — a  pur- 
chaser he  did  not  disclose,— and  that  these 
goods  were  delivered  to  hiin  as  the  agent 
of  that  purchaser, — as  a  sale  to  that  pur- 
chaser; and  if  that  was  the  tact,  that 
the  plaintiffs  wore  entitled  to  the  proper- 
ty, notwithstanding  it  was  subsequently 
pledged  to  the  Massachusetts  Loan  & 
Trust  Company. 

The  court  also  further  instructed  the 
jury  upon  the  third  view  "that  If  this  was 
a  transfer  upon  a  false  representation 
made  by  Clementson, — a  representation 
that  he  came  with  an  offer  from  a  third 
person  whose  name  he  did  not  wish  to 
disclose, — and  the  goods  weredelivered  to 
Clementson  as  a  sale  to  him  as  the  agent 
of  this  third  person,  whose  offei"  he  was 
bearing,  with  the  view  that  the  property 
should  pass  at  the  time  to  that  third 
person,  and  thus  constitute  a  sale  to  that 
third   person,  from    whom   payment   was 
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to  be  made  subsequently,  and  the  pay- 
ment to  be  brought  back  by  Clementson 
as  the  agent  of  that  third  person,  that 
Clementson  had  no  right  afterwards  to 
deal  with  that  property  at  all.  He  got 
it  into  his  possession  by  fraud,  and  he  got 
it  into  his  possession  without  any  au- 
thority to  make  any  subsequent  sale  or 
to  do  anything  with  it.  It  was  wrongly 
in  his  possession  from  the  start,  and  any 
person  who  saw  lit  to  advance  money 
upon  it  or  to  buy  it,  however  honestly, 
and  In  perfect  good  faith,  would  be  the 
loser,  and  plaintiffs  could  pursue  the  prop- 
erty, and  get  it  wherever  chey  could  find 
it,  whenever  the  fraud  practiced  ujion 
them  should  come  to  their  knowledge." 

Upon  the  foregoing  facts  and  rulings, 
the  jury  found  for  the  plaintiffs,  and  the 
defendant,  having  duly  excepted  to  the 
thii'd  instruction  of  the  court,  being  so 
much  of  the  judge's  rulings  as  authorized 
the  jury  to  find  for  the  plaintiffs,  prays 
that  these  his  exceptions  to  said  rulings 
may  be  allowed. 


Alfred  Hemenway,for  plaintiffs. 
D.  Hyde,  for  defendant.' 


Henry 


HOLMES,  J.  The  plaintiffs'  evidence 
warranted  the  conclusion  that  they  re- 
fused to  sell  to  Clementson,  the  broker, 
but  delivered  the  wool  to  him  on  the  un- 
derstanding that  it  was  sold  to  an  undis- 
closed manufacturer  In  good  credit  with 
plaintiffs.  This  evidence  was  not  objected 
to,  and  was  admissible,  notwithstanding 
the  fact  that  the  sale  was  entered  on  the 
plaintiffs'  books  as  a  sale  to  Clementson, 
and  that  a  bill  was  made  to  him.  Com.  v. 
Jeffries,  7  Allen,  548,  564.  It  was  admitted 
that  Clementson  in  fact  was  not  acting 
for  such  an  undisclosed  principal,  and  it 
follows  that,  if  the  plaintiffs' evidence  was 
Delieved,  there  was  no  sale.  There  could 
not  be  one  to  the  supposed  principal,  be- 
cause there  was  no  such  person  ;  and  there 
was  not  one  to  Cleoientson,  because 
none  purported  to  be  made  to  him  ;  but, 
on  the  contrary,  such  a  sale  was  expressly 
refused,  and  excluded.  Edmunds  v.  Mer- 
chants' Despatch  Transp.  Co.,  135  Mass. 
283;  Aborn  v.  Same,  Id. 

It  was  suggested  that  this  case  differed 
from  the  one  cited,  because  there  the  prin- 
cipal was  disclosed,  whereas  here  he  was 
not,  and  that  credit  could  not  besupposed 
to  have  been  given  to  an  unknown  person. 
We  have  nothing  to  say  as  to  the  weight 
which  this  argument  ought  to  have  with 
a  jury,  beyond  observing  that  the  plain- 
tiffs had  reason,  in  Clementson's  repre- 
sentations, for  giving  credit  to  the  sup- 
posed  manufacturer.  But  there  is  no  rule 
of  law  that  makes  it  impossible  to  con- 
tract with  or  sell  to  an  unknown  but  exist- 
ing party,  and  if  the  jury  find  that  such  a 
sale  was  the  only  one  that  purported  to 
have  been  made,  the  fact  that  it  failed 
does  not  turn  it  into  a  sale  to  the  party 
conducting  the  transaction. 

Schmaltz  v.  Avery,  16  Q.  B.  655,  only  de- 
cided that  a  man's  describing  himhelf  in 
''a charter-party  as  "agent  of  thetreighter" 
is  not  sufficient  to  preclude  him  from  al- 
leging that  he  is  the  freighter.  It  does 
not  hint  that  the  agent  could  not  be  ex- 
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cluijfid  by  express  terms,  or  by  the  de- 
scription of  the  principal,  although  insuffi- 
cient to  identify  the  individual  dealt  with, 
as  happened  hi-re;  still  less,  that,  in  favor 
of  third  persons,  the  agent  would  be  pre- 
sumed, without  evidence,  to  be  the  undis- 
closed principal,  although  expressly  ex- 
cluded. 

The  invalidity  of  the  transaction  in  the 
case  at  bar  does  not  depend  upon  fraud, 
but  upon  the  fact  that  one  of  the  sup- 
posed parties  is  wanting,  it  does  not  mat- 
ter how.  Fraud  only  becomes  important, 
as  such,  when  a  sale  or  contract  is  com- 
plete in  its  formal  elements,  and  therefore 
valid  unless  repudiated,  but  the  right  is 
claimed  to  rescind  it.  It  goes  to  the  mo- 
tives for  making  the  contract,  not  to  its 
existence;  as,  when  a  vendee  expressly  or 
impliedly  represents  that  he  is  solvent, 
and  intends  to  pay  forgoods,  when  in  fact 
he  is  insolvent,  and  has  no  reasonable  ex- 
pectation of  paying  for  them;  or,  being 
identified   by   the  senses,  and   dealt    with 


as  the  person  so  Identified,  says  that  he  Is 
A.  when  in  fact  he  is  B.  But  when  one  of 
the  formal  constituents  of  illegal  transac- 
tions JH  wanting,  there  is  no  question  of 
rescission, — the  transaction  is  void  ab  ini- 
tio,—and  fraud  does  not  impart  to  it, 
against  the  will  of  the  defrauded  party, 
a  validity  that  it  would  not  have  if  the 
want  were  due  to  innocent  mistake.  The 
sale  being  void,  and  not  merely  voidable, 
or,  in  simpler  words,  there  having  been 
no  sale,  the  delivery  to  Clementson  gave 
him  no  power  to  convey  a  good  title  to  a 
bona  fide  purchaser.  He  had  not  even  a 
defective  title,  and  his  mere  possession  did 
not  enable  him  to  pledge  or  mortgage. 
The  considerations  in  favor  of  protecting 
bona  15de  dealers  with  persons  in  posses- 
sion, in  cases  like  the  present,  were  much 
urged  in  Thacher  v.  Moors,  134  Mass.  156, 
but  did  not  prevail.  Much  less  can  it  be 
allowed  to  prevail  against  a  legal  title 
without  the  intervention  of  statute.  Ex- 
ceptions overruled. 
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ROSS  et  al.  v.  DRAPER, 

(55  Vt.  404.) 

Supreme  Court  of  Vermont.    Franklin.    Jan. 
Term,  1883. 

Replevin.  Heard  by  the  court  on  the 
report  of  a  referee,  September  term,  1882, 
Eoyce,  C.  J.,  presiding.  Judgment  for  the 
defendant. 

Farrington  &  Poet,  for  plaintiffs.  John 
I.  Gleed,  for  defendant. 

ROSS,  J.  I.  This  is  an  action  of  re- 
plevin for  a  piano.  The  case  was  referred 
and  came  to  the  county  court  on  the  ref- 
eree's report.  Such  a  judgment  was  then 
to  be  rendered  upon  the  facts  reported  as 
any  legitimate  amendment  of  tlie  declara- 
tion would  admit  of.  An  amendment  al- 
leging that  the  plaintiffs  were  husband 
and  wife,  and  that  the  piano  was  the 
property  of  the  wife,  would  neither  add  a 
new  cause  of  action  nor  a  new  party  to 
the  Buit,  and  would  be  permissible.  The 
<:ause  of  action  would  be  the  piano  both 
before  and  after  the  amendment,  and  the 
right  in  controversy  would  be  that  of  the 
two  plaintiffs  to  recover  it.  If  the  piano 
is  the  sole  property  of  the  wife,  in  an  ac- 
tion at  law  tlie  joinder  of  the  husband  as 
a  co-plaintiff  would  be  necessary.  The 
bond  was  conditioned  upon  the  right  of 
the  plaintiffs  to  have  the  piano  delivered 
to  them  as  against  the  defendant  who 
bad  attached  it  as  the  property  of  a  third 
person.  Under  the  decisions  of  this  court 
in  regard  to  judgments  on  referees'  re- 
ports, holding  that  the  cause  of  action 
or  subject-matter  in  controversy  is  the 
foundation  of  the  judgment,  if  the  plead- 
ings can  he  so  amended  legally  as  to  con- 
form to  the  facts  reported,  we  entertain 
no  doubt  of  the  right  of  the  plaintiffs  to 
maintain  the  action,  if  the  facts  reported 
€utitle  the  wife  to  the  possession  of  the 
piano. 

il.  The  controlling  facts  found  by  the 
referee  are  that  in  1864  the  wife's  father 
bought  the  piano  for  her,  and,  in  two  or 
thr.ee  months  after,  on  the  occasion  of 
her  attaining  her  majority,  gave  her  a 
birthday  party,  and  in  the  presence  of 
the  assembled  guests,  took  her  to  the 
piano,  told  her  that  was  her  birthday 
present  from  him  and  that  he  gave  it  to 
her;  that  thereafter  the  family  always 
spoite  of  it  as  her  property  and  that  she 
used  and  treated  it  as  such ;  that  she  re- 
mained at  home  until  her  marriage  in  1867; 
that  she  then  went  away  from  home  to 
live,  and  left  the  piano  in  her  father's 
house,  and  never  removed  it  therefrom,  as 
she  never  had  a  suitable  place  to  put  it; 
that  she  visited  her  father's  house  from 
time  to  time,  stopping  three  or  four 
months  seven  or  eight  years  ago,  and  had 
been  living  in  her  father's  family  for  the 
last  three  years  and  more,  and  on  all  these 
occasions  used  and  treated  the  piano  as 
her  own  ;  that  the  piano  remained  all  this 
time  in  the  house  of  her  father;  that  her 
husband  always  treated  it  as  her  sepa- 
rate property;  that  in  1877  it  was  at- 
tached and  sold  by  tlie  consent  ot  her  father 
as  his  property  unbeknown  to  her,  but 
was  not   removed  from  his  house.    There 


la  no  fact  found,  save  his  cousent  to  its 
sale,  that  after  the  gift  the  father  ever 
exercised  dominion  over  the  piano  further 
than  to  store  it  in  his  house.  The  only 
question  submitted  by  the  referee  to  the 
court  is  whether  these  facts  constitute  a 
valid  gift  of  the  piano  from  the  father  to 
the  plaintiff  wife.  We  entertain  no  doubt 
on  this  question.  The  language  used,  as 
well  as  the  occasion,  indicate  a  clear  in- 
tention of  the  father  to  pass  the  title  of 
the  piano  to  the  daughter,  and  as  clearly 
her  intention  to  accept  the  gift.  There 
was,  therefore,  the  making  and  accept- 
ance of  the  gift.  He  spoke  of  it,  as  did  the 
family  thereafter,  as  her  property.  She 
used  and  treated  it  as  her  property.  This 
must  mean  that  she  assumed  and  exercised 
the  dominion  of  an  owner,  took  and  re- 
tained such  possession  as  the  nature  of 
the  property  admitted  of,  if  capable  of  be- 
ing locked,  took  possession  of  the  key, 
locked  and  unlocked  it,  used  it  herself, 
and  dictated  in  regard  to  its  use  by 
others.  It  matters  not  that  the  property 
was  of  such  a  uature  that  she  could  not 
take  it  info  manual  poase,s8iou,  as  she 
could  have  a  watch,  ring,  or  set  of  jewelry. 
If  the  gift  had  been  of  either  ot  the  last- 
named  articles,  and  the  referee  had  found 
that  thereafter  the  daughterever  used  and 
treated  it  as  her  property;  that  the 
father  and  family  so  treated  and  spoke  of 
it,  although  it  had  been  kept  in  her  father's 
house,  and  on  lier  marriage  and  leaving 
the  home  of  her  childhood,  because  she 
had  no  suitable  place  to  keep  it  she  still 
left  it  there,  could  there  be  the  least 
doubt  it  would  be  a  perfected  gift,  that 
the  owner  would  be  the  daughter  both  as 
against  the  father  and  his  creditors? 
\Ve  think  not.  The  law  recognizes  the 
fact  that  all  species  of  personal  property 
are  not  capable  of  the  same  kind  of  pos- 
session, and  it  only  requires  the  purchaser 
or  donee  to  take  such  possession  as  the 
character  and  nature  of  the  property  ad- 
mit of,  in  order  to  protect  it  against  at- 
tachment by  the  creditors  of  the  vendor 
or  donor.  Sanborn  v.  Kittredge,  20  Vt. 
632;  Hutchins  v.  Gilchrist,  23  Vt.  82;  Birge 
V.  Edgerton,  28  Vt.  291 ;  Fitch  v.  Burk,  .38 
Vt.  683;  Sterling  v.  Baldwin,  42  Vt.  311. 

The  property  in  contention  was  of  that 
bulky  character  that  forbids  manual  pos- 
session. The  only  possession  its  nature 
admitted  of  consisted  in  its  use  and  treat- 
ment The  treatment  of  ail  owner  in- 
cludes acts  of  dominion  and  control.  The 
property  itself  was  such  as  is  much  more 
generally  used  by  females  than  males  and 
for  that  reason  more  likely  to  be  owned 
by  the  former.  The  occasion  when  the 
gift  was  made,  especially  in  a  country 
town,  would  give  notoriety  to  the  trans- 
action equal  to  a  sale  in  market  overt.  It 
is  to  be  remembered  that  in  these  days 
it  is  not  an  uncommon  thing  for  the  wife 
and  the  children,  while  living  at  home, 
each  to  have  and  keep  separate  property 
in  the  common  home  of  them  all.  It  is 
not  a  matter  of  course,  and  no  creditor 
has  the  right  to  assume,  that  all  the  per- 
sonal property  in  the  house  belongs  to 
the  husband  and  father.  It  is  not  uncom- 
mon for  the  daughters  to  have  rooms  set 
apart  for  their  special  use,  furnished  with 


662 


ROSS  V.  DBAPER. 


furniture  purchased  by,  or  given  to  them, 
nor  for  them  to  own  sewing  macliines  or 
musical  instruments.  The  facts  rei)ortecl 
do  not  show  a  joint  possession  of  the 
piano  by  the  father  and  daughter  during 
the  two  or  three  years  she  was  at  home 
after  the  gift  ai'd  before  her  marriage,  nor 
after  her  marriage.  Ho  allowed  it  to  be 
iiept  upon  premises  owned  by  him.  This 
was  the  extent  of  his  use,  control  and 
acts  of  ownership,  save  alone  his  consent- 
ing to  its  sale  on  liis  debt  some  twelve  or 
thirteen  years  after  lie  had  given  it  away, 
and  this  act  was  not  known  by  the  daugli- 
ter  until  long  after  it  transpired.  The 
attaching  creditor,  who  was  the  pur- 
chaser at  the  sale,  never  tools  possession 
of  it.  The  defendant  attached  it  as  the 
property  of  such  purchaser.  He  found  it 
not  in  his  possession  but  on  the  premises 
of  the  father,  and  in  the  possession  of  the 
daughter.  He  was  hound  to  take  notice 
of  the  fart  that  the  property  he  was  at- 
taching was  not  in  the  possession  of  the 
debtor,  and  was  bound  to  inquire  of  those 


on  whose  premises  and  in  whose  posses- 
sion he  found  it,  for  whom  they  had  the 
piano  in  store  and  in  possession.  Hild- 
reth  V.  Fitts,  53  Vt.  6S4.  Being  bound  to 
inquire,  he  and  the  creditor  for  whom  he 
was  acting  were  affected  by  all  the  knowl- 
edge that  would  be  gained  by  such  in- 
quiry. He  would  have  learned  of  the  gift, 
of  the  notoriety  that  accompanied  the 
making  of  it,  that  thereafter  the  father 
i  and  family  spoke  of  and  treated  it  as  the 
property  of  the  daughter;  that  she  al- 
ways so  used  and  treated  it,  and  for  over 
two  years  before  her  marriage  had  it  in 
j  her  personal  possession,  so  far  as  the  na- 
;  ture  of  the  propert3'  Was  capable  of  per- 
sonal possession.  The  transaction  was 
natural,  honest,  notorious,  and  of  long 
standing.  There  was  no  fraud  in  fact  in- 
tended or  attempted.  The  property  was 
not  in  the  possession  of  the  debtor,  hence 
no  fi'aud  in  law. 

Judgment  reversed,  and  judgment  ren- 
dered for  the  plaintiff  to  recover  nominal 
damages  and  costs. 
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ROWLEY  et  al.  v.  BIGELOW  et  al. 

(12  ii-iok.  307.) 

Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk and  Nantucket.    March  19,  1833. 

Trover  tor  627  bushels  of  yellow  ecru, 
valued  at  55  cents  a  bushel. 

At  the  trial,  before  Wilde,  J.,  it  was 
proved  by  the  plaintiffs,  that  on  the  24th 
of  May,  1S30,  the  corn  belonged  to  them 
and  was  in  their  possession,  in  the  city  of 
New  York,  on  board  the  sloop  Milan,  of 
which  S.  Dunning,  one  of  the  plaintiffs, 
was  master,  and  that  it  was  measured 
and  delivered  onboard  the  schooner  Lion. 
They  alleged  that  one  William  N.  Martin, 
a  merchant  there,  fraudulently  obtained 
possession  of  It  by  pretending  to  purchase 
it  for  cash  ;  and  it  was  proved  that  on  the 
25th  of  May  he  shipped  it  on  board  the 
Lion,  consigned  to  the  defendants  at  Bos- 
ton, and  that  thevessel  sailed  in  the  after- 
noon of  tliat  da.v  for  Boston.  On  the 
26th,  Dunning,  having  ineffectually  de- 
manded payment  for  the  corn,  at  Martin's 
counting-house,  proceeded  to  Boston  to 
reclaim  it.  He  reached  Boston  before  the 
arrival  of  the  Lion,  and  on  the  29th  gave 
notice  to  the  defendants,  to  whom  by 
Martin's  orders  the  corn  was  to  be  deliv- 
ered, that  Martin  had  fraudulently  ob- 
tained it  from  the  plaintiffs,  and  that  they 
intended  to  repossess  themselves  of  it.  On 
the  30th,  when  the  Lion  had  arrived  in 
Boston  liarbour.  Dunning  boarded  her 
and  demanded  of  the  master  possession  of 
the  corn,  giving  him  notice  that  Martin 
had  obtained  it  fraudulently  from  the 
plaintiffs.  The  master  notwithstanding 
delivered  it  to  the  defendants;  after  which 
Dunning  demanded  it  of  them  and  ten- 
dered them  any  freight  or  charges  which 
they  had  paid.  They  refused  to  deliver 
the  corn,  and  thereupon  the  suit  was  com- 
menced. 

In  order  to  establish  the  fraud  on  the 
part  of  Martin,  the  plaintiffs  railed  on  the 
depositions  of  C.  A.  Jack&on  and  others, 
merchants  in  New  York,  who  testified  that 
Martin  had  made  similar  purchases  of 
them  about  the  same  time,  and  under  cir- 
cumstances tending  to  show  that  he  was 
insolvent,  and  that  he  knew  it  and  had 
no  reasonable  expectation  of  paying  lor 
the  merchandise  according  to  his  contract. 
The  defendants  objected  to  the  admission 
of  these  depositions,  but  the  judge  permit- 
ted them  to  be  read  to  the  jury. 

The  defendants,  to  establish  their  right 
to  hold  the  corn  against  the  plaintiffs,  of- 
fered in  evidence  a  hill  of  lading,  dated 
May  17th,  1830,  signed  by  the  master  of  the 
Lion,  purporting  to  he  for  2000  bushels  of 
yellow  corn  shipped  by  Martin  and  con- 
signed to  the  defendants;  also  an  invoice 
corresponding  to  the  bill  of  lading  and 
purporting  to  be  for  2000  bushels  of  corn 
consigned  to  the  defendants  for  sale  on 
the  shipper's  account,  and  signed  by  Mar- 
tin; also  a  letter  from  Martin  to  the  de- 
fendants, dated  May  17th  (to  which  the 
bill  of  lading  and  invoice  were  annexed) 
advising  that  he  valued  on  them  in  favor 
of  Henry  Bennett  for  .flOim,  at  ten  days' 
sight,  and  directing  them. if  he  had  valued 
too  much  on  this  shipment,  to  charge  it  to 


some  previous  one.  there  being  an  exist- 
ing account  between  Martin  and  the  de- 
fendants. And  it  was  proved  that  a  bill 
drawn  accordingly  b3'  Martin,  was  ac- 
cepted by  the  defendants  on  the  20th  of 
May  and  paid  by  (hem  at  maturity. 

There  was  no  evidence  that  the  defend- 
ants had  any  knowledge  of  the  fraudulent 
conduct  of  Martin,  but  it  appeared  that 
they  received  the  bill  of  lading  and  invoice 
and  accepted  the  draft  in  the  usual  course 
of  business. 

Upon  this  evidence  the  judge  ruled,  that 
the  defendants  had  a  good  title  to  the 
property  notwithstanding  the  fraudulent 
conduct  of  Martin,  and  notwithstanding 
the  bill  of  lading  had  been  signed  befoqe 
the  corn  was  shipped  ;  to  which  the  plain- 
tiffs excepted. 

A  verdict  was  taken  for  the  defendants 
by  consent;  and  if  the  whole  court  should 
be  of  opinion  that  they  had  a  valid  title 
to  the  corn,  under  the  invoice  and  bill  of 
lading,  judgment  was  to  be  i-endered  upon 
the  verdict;  but  if  the  court  should  be  of 
opinion  that  the  ruling  was  wrong,  the 
verdict  was  to  be  set  aside  and  the  defend- 
ants defaulted,  unless  the  court  should 
also  be  of  opinion  that  the  depositions 
above  mentioned  were  improperly  admit- 
ted ;  in  which  case  a  new  trial  was  to  be 
granted. 

Fletcher  and  W.  J.  Hubbard,  for  plain- 
tiffs.    Curtis,  for  defendants. 

SHAW,  C.  J.  The  first  question  arising 
in  this  cause  is,  whether  the  depositions 
of  Jackson  and  others,  under  the  circum- 
stances, ought  to  have  been  admitted  as 
competent.  These  were  generally  persons, 
of  whom  Martin  had  made  similar  pur- 
chases, of  like  articles,  about  the  same 
time,  and  under  circumstances  tending  to 
show  that  he  was  insolvent  and  had  no 
reasonable  expectation  of  paying  tor  the 
merchandise  according  to  liis  contract. 

The  objection  to  this  evidence  is  placed 
on  two  grounds,  first,  that  these  persons 
having  similar  claims  of  their  own,  some 
of  which  are  pending  here,  they  have  an 
interest  in  establishing  the  fraud  which 
they  are  called  to  prove;  and  secondly, 
that  the  transactions  being  res  inter  alios, 
have  no  tendency  to  prove  the  fact  in  is- 
sue in  this  particular  case. 

But  in  our  opinion,  the  objection  cannot 
be  sustained  upon  either  ground.  As  to 
the  first,  it  is  quite  clear,  that  the  verdict 
and  judgment  in  this  case  would  not  be 
evidence  in  either  of  theirs;  that  their  in- 
terest is  in  the  question  and  subject  mat- 
ter and  not  in  the  event  of  the  suit,  and 
therefore  that  the  objection,  such  as  it  is, 
goes  to  the  credit  and  not  to  the  compe- 
tency of  the  witnesses.  As  to  the  other 
ol)jection,  we  tliink  this  evidence  has  a 
direct  and  material  bearing  upon  the  fact 
in  issue.  It  tends  to  show,  that  at  the 
time  this  ostensible  purchase  was  made, 
Martin  was  insolvent,  that  he  knew  he 
was  insolvent,  that  he  had  no  reasonable 
ground  to  believe  that  he  could  pay  the 
cash  and  did  not  expect  or  intend  to  pay 
the  cash  for  the  merchandise  wliich  he  pur- 
chased, and  so  that  he  obtained  the  goods 
b.y  false  pretences.     The  fact  of  insolvency, 
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of  his  knowledge  of  his  insolvency,  and 
that  he  had  no  expectation  or  Intention  of 
paying  for  the  corn  in  question,  is  a  mute- 
rial  fact  and  the  princii)al  fact  in  contro- 
versy on  which  this  case  rests,  and  is  ma- 
terial to  the  issue.  The  evidence  bears 
upon  tlie  question  quo  aniuio,  the  intent, 
tlie  fraudulent  purpose. i 

2.  It  i.s  next  contended  on  the  part  of 
the  plaintiffs,  that  no  property  passed  by 
the  fraudulent  purcliase  of  .Niartin,  from 
the  plaintiffs  to  him,  so  as  to  enalile  him 
to  make  a  title  to  the  defendants. 

The   evidence  clearly  shows   that    there 
was  a   contract  of  sale   and  an  actual  de- 
livery of  the  goods,  by  their   being   placed 
on  board  a  vessel,  pursuant  to  liis   order; 
and  this   deliver}-  was   unconditional,  un- 
less there  was  an   implied   condition   aris- 
ing from    the   usage  of  the  trade  that  the 
delivery  was  to  be  considered    revocable, 
unless  tlie  corn  should  be  paid   for,  pursu- 
ant   to   the  contract   and  to  such  usage. 
This  contract  tsnd  delivery  were   sufficient 
in   law   to  vest    the  profierty   in    Martin, 
and  make  a  good  title,  if  not   tainted    by! 
fraud.      But  being   tainted   by   fraud,   as  j 
between   tlie   immediate   parties,  the   sale] 
was    voidable,   and     the   vendors     might  | 
avoid  it  and  reclaim  their   property.     But  | 
it  depended  upon  them  to  avoid  it  or  not,  ] 
at  their  election.     They    might    treat   the] 
sale  as  a  nullity  and  reclaim    their  goods ;  | 
or    atflrm   it   and   claim    the   price.      Andj 
cases  may  be  imagined,  where  the  vendor,  ; 
notwithstanding  such  fraud,  practised  on  ' 
him,  might,  in   conseiiuence   of  olitainiiig  ' 
security,    by     attachii.ent    or    otherwise,! 
prefer  toaftirm  the  sale.     The  consequence 
therefore  is,  that  such  sale  is  voidable,  but 
not  absolutely  void.     The  consent  of   the 
vendor  is   given   to  the  transfer,  but   that 
consent  being  induced  by  false  and  fraud- 
ulent  representations,   it  is    contrary    to 
justice  and   right,  that  the  vendor  should 
suffer   by   it,  or  that   the   fraudulent  pur- 
chaser   should     avail   himself    of    it:  "and 
upon  this   ground,  and   for   the  benefit  of 
the  vendor  alone,  the  law  allows  him  to 
avoid  it. 

The  difference  between  the  case  of  prop- 
erty thus  obtained,  and  propertj'  ob- 
tained by  felony,  is  obvious.  In  the  lat- 
ter case,  no  right  either  of  property  or 
possession  is  acquired  and  the  felon  can 
convey  none. 

We  take  the  rule  to  be  well  settled,  that 
where  tliere  is  a  contract  of  sale,  and  an 
actual  delivery  pursuant  to  it,  a  title  to 
the  property  passes,  but  voidable  and  de- 
feasible as  between  the  vendor  and  ven- 
dee, if  obtained  by  false  and  fraudulent 
representations.  The  vendor  therefore 
can  reclaim  his  property  as  against  the 
vendee,  or  any  other  person  claiming 
under  him  and  standing  uijon  his  title, 
but  not  against  a  bona  fide  purchaser 
without  notice  of  tlie  fraud.  The  ground 
of  exception  in  favor  of  the  latter  is, 
that  he  purchased  of  one  having  a  pos- 
session   under    a    contract    of     sale,    and 


iSee  Bottomley  v.  United  States,  I  Story  R.  i:',r>- 
Bradford  v.  IJoylston  F.  &  M  Ins.  Co.  11  Pick.  KliJ 
Rex  V.  Hough,  1  Russ.  &  Ry.  120;  Kcx  v.  B;ill,  ibid! 
1,S2;  Rex  v.  Dunn,  1  Mood.  Cr.  Cas.  14(i;  Rex  v. 
Hunt,  3  Barn.  &  Aid.  566;  Phillips  &  Amos  on  Evi 
(8th  Lond.  ed.)  404. 


with  a  title  to  the  property,  though  de- 
feasible and  voidable  on  the  ground  of 
fraud;  but  as  the  second  purchaser  takes 
withcjut  fraud  and  without  notice  of  the 
fi-and  of  the  first  purchaser,  he  takes  a 
title  freed  from  the  taint  of  fraud.  Parker 
V.  Patrick,  5  T.  R.  175.  The  same  rule 
holds  in  regard  to  real  estate.  Somes  v. 
Brewer,  2  Pick.  184. 

3.  Another  ground  is,  that  the  plaintiffs 
had  «  right  to  stop  in  transitu,  and  exer- 
cised that  right,  in  sufficient  season,  by 
demanding  the  goods  of  tlie  master  on  his 
arrival  at  Boston,  and  before  the  goods 
reached  the  hands  of  the  defendants. 

The  right  of  stoppage  in  transitu  is 
nothing  more  than  an  extension  of  the 
right  of  lien,  which  by  the  commcjn  law 
the  vendor  has  upon  the  goods  for  the 
price,  originally  allowed  in  equity  and 
subsequently  adopted  as  a  rule  of  law. 
By  a  bargain  and  sale  without  delivery, 
the  property  vests  in  the  vendee;  but 
where,  bj'  the  terms  of  sale,  the  price  is 
to  be  paid  on  delivery,  the  vendor  has  a 
right  to  retain  the  goods  till  payment  is 
made,  and  this  right  is  strictly  a  lien,  a 
right  to  detain  and  hold  the  goods  of  an- 
other as  security  for  the  payment  of  some 
debt,  or  performance  of  some  duty.  But 
when  the  vendor  and  vendee  are  at  some 
distance  from  each  other,  and  the  goods 
are  on  their  way  from  the  vendor  to  the 
vendee,  or  to  the  place  by  him  appointed 
for  their  delivery,  if  the  vendee  become  in- 
solvent and  the  vendor  can  repossess  him- 
self of  the  goods  before  they  have  reached 
the  hands  of  the  vendee  or  tlie  place  of 
destination,  he  has  a  right  so  to  do,  and 
thereby  regain  his  lien.  This  however 
does  not  rescind  the  contract,  but  only  re- 
stores tlie  vendor's  lien;  and  it  can  only 
take  place  when  the  property  has  vested 
in  the  vendee. 2 

Without  considering  what  would  have 
been  the  effect  of  the  bill  of  lading  in  de- 
feating the  vendor's  right  tostop  in  tran- 
situ, liad  the  place  of  <]?stination  been 
Boston,  we  are  of  opinion  that  upon  an- 
other ground,  the  right  did  not  exist  ia 
tlie  present  case. 

What  does  or  does  not  constitute  a 
journey's  end,  and  the  termination  of  the 
transit,  may,  in  many  cases,  be  a  question 
of  difficulty  and  has  often  lieen  a  subject  of 
discussion.  But  here  we  think  it  very 
clear,  that  a  delivery  of  the  corn  on  board 
of  a  vessel  apiiointed  by  the  vendee  to  re- 
ceive it,  not  for  the  purpose  of  transporta- 
tion to  him,  or  to  a  place  appointed  by 
him  to  be  delivered  there  for  his  use,  but 
to  be  shipped  by  such  vessel,  in  his  name, 
from  his  own  place  of  residence  and  busi- 
ness to  a  third  person,  was  a  termination 
of  the  transit,  and  the  right  of  the  vendor 
to  stop  in  transitu  was  at  an  end.  Noble 
V.  Adams,  7  Taunt.  59.3 
4.  It  is  contended    that   the   defendants 

=  See  Clay  v.  Harrison,  10  Barn.  &  Cressw.  99; 
James  v.  GrilHn,  2  Mees.  &  Welsby,  633;  Edwards 
v.  Brewer,  ibid.  379;  People  v.  Haynes,  14  Wend. 
560. 

*See  Bolin  v.  Huffnagle.  1  Rawle,  9;  Allan  v. 
G ripper,  3  Crompt.  &  Jervis,  218 ;  Foster  v.  Pramp- 
ton,  6  Barn.  &  Cressw.  lOV;  Townley  v.  Crump,  5 
Kev.  &  Mann.  606;  Buckley  v.  P'urniss,  15  Wend. 
137;  Ncwhall  v.  Vargas,  1  Shepl.  9S. 
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were  not  purchasers  tor  a  valuable  consid- 
eration and  bona  fide,  so  as  to  be  entitled 
to  the  benefit  of  the  exception  in  their  fa- 
vor. But  we  are  of  oi)inion  that  the.v  do 
stand  in  that  relation,  anil  are  entitled  to 
the  benefit  of  it.  It  appears  that  they  ad- 
vanced, either  in  cash  or  by  the  accept- 
ance of  Martin's  drafts  in  favor  of  third 
persons,  to  an  amount  equal  to  the  value 
of  the  goods,  and  that  after  having  been 
furnished  with  bill  of  lading  and  invoice 
and  in  the  ordinary  course  of  business. 
The  ground  upon  which  tlie  plaintiffs  rely 
is,  that  at  the  time  the  bill  of  lading  was 
signed,  the  corn  was  not  on  hoard,  and 
in  fact,  as  appears  by  a  comparison  of 
dates,  had  not  been  purchased  of  the 
plaintiffs.  This  was  undoubtedly  irreg- 
ular; and  if  done  by  collusion  between 
Martin  and  the  master  to  enable  the  for- 
mer to  get  money  or  credit  on  the  bill  of 
lading,  was  a  gross  fraud  upon  any  per- 
son deceived  by  it.  But  it  is  not  perceived 
how  the  plaintiffs  can  avail  themselves  of 
this,  supposing  it  to  be  a  fraud.  A  bill  of 
lading  is  a  contract  of  carriage  for  hire, 
by  which  the  master  engages  to  deliver 
the  goods  to  the  shipper  or  his  order,  and 
so  is  quasi  negotiable.  It  operates  l)i' 
way  of  estoppel  against  the  master  and 
also  against  the  shipper  and  indorser. 

The  bill  of  lading  acknowledges  the 
goods  to  be  on  board,  and  regularly  the 
goods  ought  to  be  on  board  before  the  bill 
of  lading  is  signed.  But  if,  through  inad- 
vertence or  otherwise,  the  bill  of  lading  is 
pigned  before  the  goods  are  on  board,  upon 
the  faith  and  assurance  that  they  are  at 
hand,  as  if  they  are  received  on  the  wharf 
ready  to  be  shipped,  or  in  the  shipowner's 
warehouse,  or  in  the  shipper's  own  ware- 
iiouse,  at  hand  and  ready,  and  afterwards 


they  are  placed  on  board,  as  and  tor  the 
goods  embraced  in  the  bill  of  lading,  we 
think,  as  against  the  shipper  and  master, 
the  bill  of  lading  will  operate  on  these 
goods  by  way  of  relation  und  by  estoppel. 

It  is  asked,  how  long  after  the  signa- 
ture of  the  bill  of  lading  property  may  be 
delivered  on  board,  so  as  to  be  bonnd  by 
it  and  become  the  subject  on  which  it 
shall  operate.  We  think,  at  any  time 
whilst  the  vessel  is  taking  in  her  cargo  for 
that  voyage,  as  desci'ibtd  in  the  bill  of 
lading,  and  before  she  sails  upon  it.  Here 
tlieie  was  a  time,  when  the  bill  of  lading 
might  have  been  properly  signed  by  the 
master,  namely,  after  the  corn  was  deliv- 
ered and  before  the  vessel  sailed  ;  and  it  is 
admitted  that  this  was  received  as  and  for 
the  corn  mentioned  in  the  bill  of  lading.  And 
it  can  make  no  difference  to  the  plaintiffs, 
whether  the  bill  of  lading  was  signed  after 
this  shipuipnt,  or  a  few  days  before,  in  an- 
ticipation of  such  shipment.  Supposing,^ 
then,  that  when  the  goods  were  shipped, 
as  against  the  shipper  and  master  the  bill 
of  lading  operated  upon  this  property  and 
would  have  bound  the  master  to  deliver  it 
to  theconsignee,  as  we  think  it  would,  then 
by  the  uniform  course  and  practice  of  mer- 
chants, the  bill  of  lading  rer)resents  the 
property,  and  any  bona  fide  title  for  valu- 
able consideration  obtained  by  a  trans- 
mission or  negotiation  of  the  bill  of  lad- 
ing, gives  as  valid  and  effectual  a  title  to 
the  goods,  as  could  be  obtained  by  an  ac- 
tual delivery  of  the  goods  themselves.* 
The  defendants  have  shown  such  a  title, 
and  therefore  the  order  of  the  court  must 
be 

Judgment  on  the  verdict. 

*See  Allen  v.  ■Williams,  12  Pick.  297. 
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RUHL  et  al.  v.  CORNER  et  al. 

(63  Md.  179.) 

Court  of  Appeals  of  Maryland.     Feb.  13,  1S85. 

Before  ALVEY,  C.  J.,  and  YELLOTT, 
STONE,  MILLER,  ROBINSON,  IRVING, 
and  BRYAN,  J. I. 

W.  Irvine  Cross  and  John  K.  Cowen,  for 
appellants.  Joseph  C.  France  and  John 
Prentiss  Poe,  for  appellee. 

IRVING,  J.  The  appellee  being  a  com- 
mission merchant  in  Baltimore,  between 
the  month  of  August,  1881,  and  the  month 
of  January,  18S2,  received  consignmenta 
of  flour  from  Oliver  Merion,  of  Minneapo- 
lis, Minnesota,  for  sale  upon  commission. 
Upon  the  21st  of  January,  1882,  Merion 
sliipped  to  Corner  &  Co.,  without  order, 
a  car-load  of  "Champion"  flour,  being  one 
hundred  and  tweuty-five  barrels,  by  Mil- 
waukee and  8t.  Paul  Railroad  and  Balti- 
more and  Ohio  Railroad  via  Chicago.  On 
the  same  day  he  wrote  Corner  &  Co.  ad- 
vising of  this  shipment,  and  naming  a 
price  at  which  Corner,  his  factor,  should 
sell  the  same.  No  bill  of  lading  was  sent 
to  Corner  &  Co.;  but  at  the  time  of  tlie 
shipment  a  shipping  receipt  was  taken 
from  the  railroad  for  the  flour,  and  that 
with  a  draft  on  Corner  &  Co.  for  five  hun- 
dred dollars  was  placed  in  bank  for  trans- 
mission to  Baltimore,  but  was  subse- 
quentlj'  witirdrawn,  and  was  never  sent. 
Subsequent  to  the  shipment  to  Corner  & 
Co.,  Merion  received  an  order  for  flour 
Irom  Conrad  Ruhl  &  Son  of  Baltimort-, 
and  decided  to  change  the  shipment  and 
to  send  to  Ruhl  &  Son  this  car  of  flour 
on  their  order.  Accordingly,  on  the  24th 
of  January,  1882,  the  railroad  having  been 
notified,  its  agent  at  Minneapolis  tele- 
graphed the  Chicago  agent  to  hold  the  car 
of  flour,  as  Merion  wished  to  change  the 
consignment  to  Ruhl  &  Son.  On  the  30th 
of  January,  the  original  receipt  was  sur- 
rendered to  the  railroad  agent  at  Minne- 
apolis, and  a  bill  of  lading  for  the  flour 
was  taken  out  to  Ruhl  &  Son.  Tne  agent 
on  the  24th  had  taken  steps  to  have  the 
address  of  Corner  &  Co.  removed  from  the 
car,  and  to  have  that  of  Ruhl  &  Son  sub- 
stituted. He  telegraphed  to  Chlcag'h  di- 
recting this  change  to  be  made,  but  it  was 
neglected,  and  the  flour  came  through  to 
Baltimore  labeled  for  Corner  &  Co.,  and 
was  delivered  to  them;  the  Baltimore 
agents  of  the  railroad  not  being  advised 
of  the  change  of  destination,  and  Corner 
&  Co.  as  yet,  having  received  no  informa- 
tion of  Merion'8  change  of  purpose,  and 
the  actual  consignment,  by  bill  of  lading, 
to  Ruhl  &  Son.  The  proof  shows,  that 
on  the  24th  of  January,  three  days  after 
the  shipment  spoken  of,  but  before  Corner 
knew  of  it,  he  wrote  to  Merion  advising 
against  further  shipments  unless  Merion 
chose  to  ship  a  car  of  "Clematis"  flour, 
without  draft,  as  the  margins  on  the  flour 
still  on  hand  were  exhausted.  On  the 
26th  of  January,  Corner  acknowledged 
the  receipt  of  the  letter  telling  him  of  the 
shipment  of  "Champion,"  promising  it 
should  be  sold  for  the  best  prices,  and  say- 
ing, "  we  note  you  havenot  made  draft  on 
this  car,  as  if  in    anticipation    of   our  re.- 


quest  of  the  24th  to  send  us  a  car  without 
draft  to  cover  the  margins  on  shipments 
now  on  hand. " 

Corner  says  in  the  testimony  he  sold  the 
flour  on  the  9th  of  February,  although 
on  the  27th  of  February  he  wrote  Merion 
he  had  received  no  offers,  and  does  not 
apprise  him  of  a  sale  until  the  4th  of 
March. 

The  bill  of  lading,  though  issued  on  the 
30th  of  January,  was  dated  back  to  the 
21st  of  January  to  correspond  with  the 
actual  shipment.  This  bill  of  lading  in  fa- 
vor of  Ruhl  &  Son,  with  draft  on  them  for 
f615,  was  presented  by  Merion  to  the  Se- 
curity Bank  of  Minnesota,  and  the  draft 
was  cashed  by  the  bank,  which  sent  both 
bill  of  lading  and  draft  to  the  Bank  of 
Commerce  in  Baltimore,  at  which  bank 
Ruhl  &  Son  paid  the  draft  and  received  in 
consideration  of  such  payment,  viz.,  the 
bill  of  lading  for  the  flour.  Ascertaining 
the  flour  had  been  received  by  Corner,  ap- 
pellants in  the  latter  part  of  February,  or 
early  in  March,  demanded  payment  for 
the  same;  and  the  Baltimore  and  uhio 
Railroad  also  in  March  demanded  the 
flour. 

Upon  this  state  of  facts  the  question 
arises,  who  was  entitled  to  this  flour— the 
appellants,  or  the  appellee?  It  is  conced- 
ed that  no  bill  of  lading  orinvioeewas 
ever  sent  to  or  received  by  Corner;  where- 
as it  is  equally  well  established  and  not 
denied,  that  Ruhl  &  Son  did  receive  a  bill 
of  lading,  and  did  pay  a  draft  on  them  for 
f(il5  on  it. 

The  appellants  insist,  that  although  the 
flour  was  originally  shipped  to  Corner  & 
Co.,  it  was  so  shipped  without  their  order, 
and  that  afterwards,  and  while  it  was  in 
the  power  of  the  shipper  to  do  so,  the  con- 
signment was  changed,  and  the  llour  was 
St  Id  to  Ruhl  &  Sons,  to  whom  a  bill  of 
lading  and  draft  were  sent,  and  who  paid 
therefor.  They  claim  that  title  never 
passed  from  Merion  to  Corner  &  Co.,  but 
that  it  did  pass  to  Ruhl  &  Son.  The  ap- 
pellants further  and  strongly  relied  on  the 
act  of  1876,  chap.  202,  in  respect  to  bills  of 
lading,  and  the  effect  of  the  possession 
of  such  bills  of  lading  upon  title.  But  the 
decision  of  this  case  does  not  involve  any 
consideration  by  the  court  of  the  effect  of 
the  act  of  1876  or  what  construction  shall 
be  given  it;  for  there  are  well  settled  prin- 
ciples established  and  acted  upon  in  very 
many  cases,  which  will  control  the  deci- 
sion of  this  case  irrespective  of^any  act  of 
assembly. 

It  is  the  well-settled  law,  that  the  deliv- 
ery of  goods  to  a  common  carrier  for  one 
who  has  purchased  and  who  has  ordered 
theni,  is  a  delivery  to  the  purchaser, 
though  it  does  not  amount  to  an  accept- 
ance of -them.  1  Benjamin  on  Sales,  pp. 
182  and  195.  But  it  is  equally  well  settled, 
that  where  goods  have  been  shipped  to 
one  who  has  not  ordered  them,  title  does 
not  pass  to  the  consignee  by  delivery  to 
the  carrier,  and  the  r'ght  to  change  the 
consignment  and  destination  during  the 
transportation  remains  in  the  shipper; 
and  this  is  so  far  the  manifest  reason  that 
there  is  a  want  of  the  essential  element 
of  mutual  assent  to  constitute  a  contract 
of  sale.     So  that  in  all   cases  where  goods 
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are  shipped  upon  the  account  of,  and  at 
the  risk  of,  the  shipper,  this  right  remains 
in  him.  The  Francis.  (Boyer,  Master.) 
8  Cranch,  41S;  Mitchel  vs.  Ede,  et  al.,  11 
Adolphus  &  Ellis,  SSM;  Scotliorn  vs.  The 
Soil  til  Staffordshire  Railway  Co.,  8  Exch., 
;'.-IO;  :!  Condensed  Rep.  C.  S.,  LMf),  and 
notes;  Elliot  vs.  Bradley,  et  al.,  L':!  Ver- 
mont, 217;  Hodges  &  Co.  vs.  Kinihall  & 
Eariisworth,  4!)  Iowa,  577;  Hutchinson 
on  Carriers  sees.  131  and  337;  Bianchard, 
et  al.  vs.  Page,  et  al.,  S  Gray,  '2X7);  and 
Walter  vs.  Ross,  2  Wash.  Cir.  Ct.  Rep.  'JS(i. 
In  this  last  case  of  Walter  vs.  Ross,  tlie 
subject  was  fully  considered,  and  Judse 
Washing'ton  says,  "the  factor  has  no  in- 
terest or  property  in  the  goods  beyond  his 
commissions,  and,  of  covirse,  cannot  con- 
trovert the  right  of  his  principal.  IE,  in- 
dteU,he  be  a  creditor  of  the  shipper,  he  has 
a  contingent  interest  in  virtue  of  his  right 
of  lien  which  the  possession  would  give; 
but  for  tlie  perfection  of  his  right  lie  must 
acquire  and  retain  an  actual  possession  of 
thi,s  property — constructive  possession 
will  not  do." 

The  same  principlesare  declared  in  Gros- 
venor  &  Starr  vs.  Phillips,  2  Hill,  (N.  Y.,) 
147,  and  in  Bank  of  Rochester  vs.  Jones,  4 
('omstock,500.  In  Bonner,  et  al.vs.  Marsh 
et  al.,  10  Sm.  &  Mar.,  370;  Chaffe  vs.  Miss. 
&  T.  R.  R.  Co.,  59  Miss.,  185;  Woodruff  vs. 
Nashville  and  Chattanooga  R.  R.  Co.,  2 
Head,  S7,  ami  several  other  Tennessee 
cases,  the  law  is  laid  down  more  strin- 
gently, as  against  the  factor,  than  the 
weight  of  authority  justifies.  There  can 
be  no  doubt,  upon  the  weitrht  of  authority, 
that  if  the  factor  have  claims  foradvances 
against  his  principal,  and  it  be  expressly 
agreed,  that  goods  shall  be  shipped  to  the 
factor  to  pay  tho.-,e  advances,  then,  in  such 
cases,  the  law  makes  the  delivery  to  tlie 
carrier  a  delivery  to  the  consignee,  though 
a  factor;  and  the  appellee's  counsel  en- 
deavor to  bring  the  appellee  within  the 
operation  of  this  rule  as  laid  down  in  Bai- 
ley and  others  vs.  Hudson  River  Railroad, 
49  N.  v.,  70,  and  Straus  vs.  Wcssel,  :!(! 
Ohio  State  Rep.,  211.  But  those  cases  are 
not  analogous  to  the  piosent  one.  In 
Bailey's  Case  it  was  decidnj  that  title  had 
passed.  The  court  said  th;i  t  the  plaintiffs 
in  that  case  "occupied  the  legal  position 
of  vendees  after  having  paid  the  purchase 
njonoy  and  received  delivery  of  the 
goods."  It  is  true,  the  court  says,  in  ad- 
dition, that  it  is  not  necessary  to  holi)  in 
that  case  that  the  plaintiffs  occupied  the 
position  x)f  vendees  strictly;  but  still  the 
decision  is  wholly  based  on  the  ground 
that  "the  actual  agreement  and  transac- 
tion proved  by  two  members  of  the  firm, 
and  uncontradicted,  i)revailed."  It  was 
because  ol  tin'  agreement  ex|)ressly  [irovcil 
that  title  was  held  to  have  pjissed  to  tlie 
consignee  on  delivery  to  the  carrier,  and 
in  that  way  the  shiiipiM-'s  riglit  to  change 
consignment  and  destination  was  lost. 
The  court  say  in  that  case,  the  goods 
were  not  sold  outright  to  the  consignee  at 
specified  price,  but  they  ^\ere  by  agree- 
ment sent  to  him  for  sale,  and  that  the 
proceeds  shoiilil  be  applied  to  the  payment 
of  the  debt;  creating  thereby  the  quasi  n^ 
lation  of  trustee,  to  whom,  for  the  pur- 
poses  of    the   trust,  the   title   passed.     In 


Straus  vs.  Wessel,  30  Ohio  State,  211, 
the  ad  vanc':?s  had  been  made  on  the  partic- 
ular lot  of  pork  to  he  shipped,  which,  hy 
express  contract,  was  shipped  to  pay  the 
indebtedness;  and  it  was  held,  that  under 
these  circumstances,  the  deliv-^ry  to  the 
carrier  was  a  delivery  to  the  consignee, 
who,  the  court  say,  in  such  case,  is  in  the 
position  of  purchaser,  having  paid  for  the 
goods. 

If  the  present  case  hy  the  proof,  meas- 
ured up  in  its  facts  to  these  last  con.fid- 
ered  cases  vre  should  think  the  delivery 
complete  so  as  to  pass  title  unless  the 
act  of  l87ti  interposes  an    insuperable  bar- 

iriertosuch   a  view,  which  the  necessities 

j  of  this  case   do  not  require  us  to  consider. 

:  According  to  the  facts  of  the  case,  which 
are  undisputed,  we  think  it  very  clear 
that  there  was  no  intention  in  the  orig- 
inal shipment  to  pass  the  title  out  of  the 
shipper  ,  which,  Judge  Church  says,  in 
Bailey's  Case,  already  considered,  is  the 
true  test  to  be  applied.  There  was  cer- 
tainly no  contract  that  the  flour  should  be 
shipped   to   pay  the   margins  or  advances 

'  on    account   of   the  goods  still  in  Corner's 

!  hands  and  unsold.    The  Hour  was  shipped 

'  without  order  from  Corner  it  Co.  The  let- 
ter advising  Corner  of  the  shipment  and 
naming  the  price  at  which  he  was  to  sell, 
bears  evidence  of  its  being  an  unsuggested 
shipment,  and  that  Corner  had  been  writ- 
ing despondingly  of  tiour  prospects.  Not 
a  word  was  said  in  the  letter  about  de- 
signing that  shipment  to  pay  former  ad- 
vances; and  we  are  warranted  in  suppos- 
ing he  did  not  know  that  the  margins  on 
the  flour  still  in  his  factor's  hands  were  ex- 
hausted; for  it  does   not  appear  that  Cor- 

,  ner  &  Co.  ever   informed    him,  until  he  did 

'  so  by  the  letter  of  the  24th  of  January,  at 
which  time  the  flour  was  on  its  way  to 
Baltimore,  and  could  not  be  received  until 
some  days  afterwards.  In  fact,  the  proof 
shows  that  Merion  thought  a  considera- 
ble   balance  was   due   him    from  Corner  tt 

I  Co.  on  the  previous  shipments.  ,\«  al- 
ready stated,  when  the  flour  was  shipped 
to  Corner  &  Co.,  a  draft  for  .'jf.jOO  w:is 
drawn  and  put  in  bank  for  transmission 
to   Baltimore  for   prestntation  to   Corner 

!&  Co.,  but  it  also  appears  it  was  subse- 
quently withdrawn  and  was  never  sent, 
because  Merion  had  received  an  order 
from  C.  Rnhl&Son  for  flour,  and  detei- 
mined  to  change  the  consignment,  and 
send  this  flour  to  lUihl  &  Son  instead  of 
to   Corner   &  ( o.     The    Cliicago   railroad 

;  agent  was  telegrapht  d  by  the  .Miiinciiiio- 
lis  agent  to  liold  the  flour  for  this  change 
to  be  made  before  Coiner  t*c  Co.  sent  their 
letter  of  the  24tli  of  January,  suggesting 
there  was  an  exhaustion  of  margins,  and 
if  any  flour  should  be  shipped,  that  it  be 
shipped  without  draft.  It  is  clear,  tlipre 
fore,  th^re  was  no  mutual  assent  between 
.Merion  and  Corner  i^  Co.  to  the  flour  be- 
in^-  sent  by  Merion  to  Corner  &  Co.  to  pay 
for  previous  advances  on  former  orders. 
Without  such  assent,  of  course  there 
was  no  contract.  Unfortunatelj',  the 
carding   of   the   car,  by  the  neglect  of    the 

i  railroad  or  of  Merion,  was  not  changed, 
and  the  tiour  came  through  to  Baltimore, 
and    was    deliverer!    to   Corner  &  Co.,  and 

I  this   complication    has   produced    all    the 
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trouble.  If  the  flour  was  Merion's  when 
Corner  received  it,  ot  course  Comer's  liens 
for  previous  advances  would  at  once  at- 
tach, and  Merion  would  have  to  pay 
them  to  release  the  flour;  but  if,  on  the 
other  hand,  Merion  had,  while  the  flour 
wasin  transitu  and  at  his  risk,  parted  with 
the  title,  and  the  flour  was  no  longer  his, 
the  Hens  of  Corner  &  Co.  would  not  and 
could  not  attach.  We  have  seen  that 
when  the  flour  was  shipped  it  was  sent  to 
Corner  without  order,  and  the  cari-ierwas 
Merion's  agent  and  not  Corner's;  and 
that  nothing  afterwards  occurred  to 
change  the  relation  of  the  carrier  and 
make  it  the  agent  of  Corner  &  Co.  is  clear; 
for  the  sale  to  Ruhl  &  Son  was  made  be- 
fore Corner  &  Co.  liad  ever  made  their 
proijosition  of  the  24tl)  of  January.  Sup- 
pose, instead  of  the  flour  being  received 
by  Corner  &  Co.,  it  had  been  received  by 
Ruhl  &  Son,  could  Corner  &  Co.  have 
intiintained  replevin  or  trover  for  the 
tiour'?  It  certainly  could  not  be  contend- 
ed, upon  the  proof thatthoy could.  Tfnot, 
then  Corner  &  Co.  had  no  title,  and  Rnhl 
&  Son  had  acquired  title  and  the  right  to 
sue  Corner  &  Co.  If  Corner  &  Co.  have 
been  misled  to  their  injury,  they  must 
look  elsewhere  for  redress.  What  the  law 
or  equity  would  do,  if  the  controversy 
was  between  Merion  and  Corner  &  Co., 
must  not  be  considered  to  divert  the  mind 
from  the  rights  of  Ruhl  &  Son. 

The  court  below  erred  in  granting  the 
defendant's  prayer.  It  is  entirely  at  vari- 
ance with  the  law  of  the  case,  as  we  have 
declared  it.  The  first  prayer  of  the  plain- 
tiff wascorrect  in  principle,  but  it  omitted 
some  of  the  facts  necessary  for  the  jury 
to  find.  It  ought  to  have  submitted  to 
the  jury  to  find  the  fact,  that  the  original 
sliipment  to  the  defendant  was  without 
his  order,  and  was  sent  without  bill  of 
lading  and  actual  draft  on  Corner  &  Co., 
and  that  before  Corner  &  Co.  received  the 
flour  from  the  carrier,  the  sale  was  made 
to  Ruhl  &  Son.  When  these  elements  are 
incorporated  in  the  prayer,  it  will  be  right. 
The  second  prayer  was  correctly  refused, 
for  it   submits   a   question    which,    under] 


our  view,  the  jury  Jiad  nothingtodo  with, 
inasmuch  as  the  factor's  authority  was 
revoked  by  the  sale  to  Ruhl  &  Son.  It 
was  unnecessary.  The  third  prayer  vf as 
correctly  refused, forit  claims  as  the  meas- 
ure of  damages  that  which  belongs  to  the 
action  of  trover,  and  not  to  the  form  of 
action  adopted  by  the  plaintiffs.  In  the 
action  of  assumpsit,  in  the  absence  of 
proof  of  actual  sale  of  the  goods  to  the 
defendant  the  plaintiff  can  only  recover 
for  the  money  had  and  received  from  the 
sale  of  the  flour  to  the  use  of  the  plaintiff. 
The  prayer  was  therefore  inconsistent 
with  the  form  of  action. 

The  question  raised  by  the  first  bill  of 
exception  needs  no  discussion.  The  proof 
tendere*!  was  wholly  immaterial,  and 
without  bearing  upon  the  issue.  The  pre- 
vious admission  of  irrelevant  testimony, 
without  objection,  did  not  render  its  re- 
buttal competent.  There  was,  therefore, 
no  error  in  its  rejection. 

The  objection  which  has  been  raised  by 
the  appellee's  counsel,  that  the  first  and 
second  bills  of  exception  a  re  not  sufficiently 
connected,  by  apt  language,  to  entitle  the 
court  to  look  at  the  evidence  in  the  first 
bill  of  exception,  for  the  purpose  of  deter- 
mining upon  the  correctness  of  the  court's 
rulings  upon  the  instructions,  cannot  be 
maintained.  All  the  evidence  was  in,  and 
the  prayers  were  not  intended  to  be  mere 
abstractions.  They  were  offered  with  ref- 
erence to  the  proof,  as  their  form  shows. 
The  most  appropriate  language  is  not 
used  for  connecting  the  two  hills  of  excep- 
tion, but  we  regard  it  as  entirely  sufiicient. 
The  case  is  similar  to  and  covered  by  I5al- 
timore  and  Ohio  Railroad  Company  vs. 
State,  use  of  Fryer,  30  Md.,  47.  The  lan- 
guage used  is,  "all  the  testimonj-  being  in, 
the  plaintiffs  offered  the  following 
prayers."  Reference  to  the  testimony  re- 
cited is  manifestly  made.  It  is  equivalent 
to  saying  "there  being  no  other  testimo- 
ny," or  "this  being  all  the  testimony." 
The  intention  is  too  plain  to  be  disre- 
garded. 

Judgment  reversed,  and  new  trial 
awarded. 


RUPLEY  V.  DAGGETT. 
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RUPLEY  et  al.  v.  DAGGETT. 

(74  111.  351.) 

Supreme  Court  of  Illinois.    Sept.  Term,  1874. 

Replevin  brought  by  John  F.  Daggett 
against  Abram  Kupley  and  Jacob  Kupley 
to  recover  a  mai-e  wliich  the  defendants 
claimed  they  had  bought  of  the  plaintiff. 
At  the  first  conversation  about  the  mare, 
Rupley  asked  the  price,  the  plain  titf  swear- 
ing that  he  replied  $\Gr>,  while  the  defend- 
ant testified  that  lie  said  3f65.  In  the  sec- 
ond conversation  Rupley  says  he  told 
Daggett  that,  if  the  mare  was  as  repre- 
sented, they  would  give  $05,  and  Daggett 
said  he  would  take  him  down  next  morn- 
ing to  see  her.  Daggett  testified  that 
Rupley  said  to  him,  "Did  I  understand  you 
sixty-five?"  and  that  he  supposed  Rupley 
referred  to  the  fraction  of  the  flOO,  and 
meant  $165  as  named  at  the  previous  in- 
terview. He  answered,  "Yes,  sixty-five." 
Both  parties  then  supposed  the  price  was 
fixed,  Rupley  supposing  it  was  .1665,  and 
Daggett  supposing  it  was  $165.  The  next 
day  Rupley  saw  the  mare,  and  took  her 
home.  Judgment  tor  plaintiff,  and  de- 
fendants appealed. 


Fellows  &  Leonard,  for  appellants. 
&  Dibell,  for  appellee. 


Hill 


SCOTT,  J.  It  is  very  clear,  from  the  evi- 
dence in  this  case,  there  was  no  sale  of  the 
property  understandingly  made.  Appel- 
lee supposed  he  was  selling  for  $165,  and  it 
may  be  appellant  was  equally  honest  in 
the  belief  that  he  was  buying  at  the  price 
of  Sfi5.  There  is,  however,  some  evidence 
tending  to  show  that  appellant  Rupley 
did  not  act  with  entire  good  faith.  He 
was  told,  before  he  removed  the  mare 
from  appellee's  farm,  there  must  be  some 
mistake  as  to  the  price  he  was  to  pay  for 
her.  There  is  no  dispute  this  information 
was  given  to  him.  He  insisted,  however, 
the  price  was  $6o,  and  expressed  his  belief 
he  would  keep  her  if  there  was  a  mistake. 
On  his  way  home   with  the  mare   in    his 
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possession,  he  met  appellant,  but  never 
intimated  to  him  he  had  been  told  there 
might  be  a  misundeistanding  as  to  the 
price  he  was  to  pay  for  her.  This  he 
ought  to  ha ve  done,  so  that,  if  there  had 
been  a  misunderstanding  between  them, 
it  could  be  corrected  at  once.  If  the  price 
was  to  be  $165,  he  had  never  agreed  to 
pay  that  sum,  and  was  under  no  sort  of 
obligation  to  keep  the  property  at  that 
price.  It  was  his  privilege  to  return  it. 
On  the  contrary,  appellee  had  never 
agreed  to  sell  for  $65,  and  could  not  be 
compelled  to  part  with  his  property  for  a 
less  sum  than  he  chose  to  ask.  It  is  ac- 
cording to  natural  justice,  where  there  is 
a  mutual  mistake  in  regard  to  the  price  of 
an  article  of  property,  there  is  no  sale, 
and  neither  party  Is  bound.  There  has 
been  no  meeting  of  the  minds  of  the  con- 
tracting parties,  and  hence  there  can  be 
no  sale.  This  principle  is  so  elementary 
it  needs  no  citation  of  authorities  in  its 
support.  Any  other  rule  would  work  in- 
justice and  might  compel  a  person  to  part 
with  his  property  without  his  consent,  or 
to  take  and  pay  for  property  at  a  price  he 
had  never  contracted  to  pay. 

There  was  no  error  in  refusing  instruc- 
tions asked  by  appellants.  The  court  was 
asked  to  tell  the  jury  if  they  believed, from 
the  evidence,  appellee  had  "sworn  will- 
fully and  corruptly  false  in  any  material 
portion  of  his  testimony,  then  they  are  at 
liberty  to  disregard  his  entire  testimony, 
except  so  far  as  it  may  he  corroborated 
by  other  evidence  in  the  case."  Conced- 
ing this  instruction  states  a  correct  ab- 
stract t)rinciple  of  law,  there  was  no  ne- 
cessity for  giving  it  underthe  facts  proven 
in  this  case.  The  verdict  was  right,  and 
appellants  were  not  prejudiced  by  the 
refusal  of  the  court  to  give  it. 

All  that  was  pertinent  to  the  issues  in 
the  other  refused  instructions  was  con- 
tained in  others  that  were  given,  and 
there  was  no  necessity  for  repeating  it. 

No  material  error  appearing  in  the  rec- 
ord, the  judgment  must  be  affirmed. 

Judgment  afiirmed. 


SAFFORD  V.  Mcdonough. 
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SAFFORD  et  al.  v.  MoDONOUGH. 

{130  Mass.  290.) 

Supreme  Judicial  Court  of  Massacliusetts.     Suf- 
folk.    May  6,  1876. 

T.  H.  Sweetser  and  B.  F.  Hayes,  for 
plaintiffs.     S.  A.  B.  Abboct,  for  defendant. 

MORTON,  J.  This  is  an  action  of  con- 
tract to  recover  tlie  price  of  a  quantity  of 
leatlier,  exceeUinf;  fifty  dollars  in  value, 
alleged  to  ha\e  been  sold  by  the  plaintiffs' 
to  the  defendant.  There  whb  no  memo- 
randum in  writing  of  thecontract,  and  the 
purchaserdid  uotgive  anything  ia  earnest 
to   bind    the  bargain  or  in  part  payment. 

It  appeared  on  the  trial  that  the  "defend- 
ant on  May  17,  1872,  went  to  the  plain- 
tiffs' store  and  agreed  to  purchase  the 
leather  at  the  price  named,  to  be  paid 
for  by  a  satisfactory  note. 

On  the  thirty-first  day  of  the  same 
month,  he  again  went  to  the  plaintiffs' 
store,  examined  the  leather,  had  it 
weighed,  marked  with  the  initials  of  his 
name,  and  piled  up  by  itself,  to  be  taken 
away  by  him  upon  giving  a  satisfactory 
note  for  the  price,  or  the  payment  of  the 
price  in  money,  but  not  otherwise.  He 
never  complied  with  the  terms  of  the 
agreement.  The  plaintiffs  refused  to  al- 
low him  to  take  the  leather  from  their 
store  without  such  compliance,  claiming  a 
lien  upon  it  for  tlie  price  due.  It  remained 
in  their  store  till  November  9,  1872,  when 
it  was  burnt  with  the  store.  Upon  this 
evidence  the  presiding  justice  of  the  supe- 
rior court  ruled  that  the  leather  had  not 
been  so  accepted  and  received  by  the  de- 
fendant as  to  take  the  contract  out  of 
the  statute  of  frauds,  and  the  plaintiff  ex- 
cepted to  such  ruling. 

It  should  be  kept  in  mind  that  the  ques- 
tion is  not  whether,  if  a  valid  contract  of 
sale  upon  the  terms  above  named  had 
been  proved,  the  title  in  the  property 
would  have  passed  to  the  defendant  so 
that  it  would  be  at  his  risk.  In  such  a 
ease,  the  title  would  pass  to  the  pur- 
chaser unles.s  there  was  some  agreement 
to  the  contrary,  but  the  vendor  would 
have  a  lien  for  the  price,  and  could  retain 
possession  until  its  payment.  Haskins  v. 
Warren,  115  Mass. 514.  Morse  v.  Sherman, 
106  Mass.  430.  Townsend  v.  Hargraves, 
118  Mass.  325.    But  the  question  is  whether 


the  defendant  had  accepted  and  received 
the  goods,  so  as  to  take  the  case  out  of 
the  statute  of  frauds,  and  thus  complete 
andmake  valid  theorai  contract  relied  on. 
Unless  there  was  such  acceptance  and 
receipt,  there  was  no  valid  contract  by 
virtue  of  which  the  title  to  the  goods 
would  pass  to  the  defendant.  To  consti- 
tute this,  there  must  be  a  delivery  by  the 
seller,  and  some  unequivocal  acts  of  own- 
ership or  control  of  the  goods  on  the 
part  of  the  purchaser.  Knight  v.  Mann, 
US  Mass.  143,  and  cases  cited. 

In  the  case  at  bar,  there  was  no  actual 
acceptance  and  receipt  of  the  goods  by  the 
defendant.  They  were  never  in  his  pos- 
session or  control,  but  remained  in  the 
possession  and  control  of  the  plaintiffs, 
who  refused  to  allow  him  to  take  them, 
claiming  a  lien  for  the  price.  It  they  had 
and  asserted  a  lien  as  vendors,  this  is  in- 
consistent with  the  delivery  of  possession 
and  control,  necessar.y  to  constitute  an 
acceptance  and  receipt  by  the  vendee.  In 
Baldey  v.Parker,2  B.&  C.  37,  44,  Holroyd, 
J.,  says:  "Upon  a  sale  of  specific  goods 
for  a  specific  price,  by  parting  with  the 
possession  the  seller  parts  with  his  lien. 
The  statute  contemplates  such  a  parting 
with  the  possession,  and  therefore,  as 
long  as  the  seller  preserves  his  control 
over  the  goods,  so  as  to  retain  his  lien, 
he  prevents  the  vendee  from  accepting 
and  receiving  them  as  his  own  within  the 
meaning  of  the  statute."  Benjamin  on 
Sales,  (Am.  ed.)  151,  and  cases  cited. 
Browne  on  St.  of  Frauds,  §  317. 

It  is  true  there  may  be  cases  in  which 
the  goods  remain  in  the  possession  of  the 
vendor,  and  yet  may  have  been  accepted 
and  received  by  the  vendee.  But  in  such 
cases  the  vendor  holds  possession  of  the 
goods,  not  by  virtue  of  his  lien  as  vendor, 
but  under  some  new  contract  by  which 
the  relations  of  the  parties  are  changed. 
Cusack  V.  Robinson,  1  B.  &  S.  299,  308. 
Castle  V.  Sworder,  6  H.  &  N.  828.  Dodsley 
V.  Varley,  12  A.  &  E.  632. 

In  the  case  at  bar,  the  vendors  refused 
to  permit  the  vendee  to  take  possession  or 
control  of  the  goods,  but  claimed  and  as- 
serted their  lien  as  vendors  for  the  price. 
We  are  therefore  of  opinion  that  the  rul- 
ing of  the  superior  court  was  correct. 

Exceptions  overruled. 

ENDICOTT  and  LORD,  JJ.,  absent. 


SALTUS  V.  EVERETT. 
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SALTUS  et  al.  v.  EVERETT.  -. 
(20  Wend.  267.^ 
Court  of  Errors  of  New  York.    Dec.  1838. 

Error  from  the  supreme  court. 

Everett  brought  aii  action  of  trover  in 
the  superior  court  of  law  of  the  city  of 
New-York  against  Messrs.  Saltus,  for  a 
quantity  of  lead.  In  August,  182ii,  Britlge 
&  Vose,  merchants  at  New-Orleans, 
shipped  179  pigs  of  lead  on  board  the  brig 
Dove,  of  which  Williara  Collins  was  mas- 
ter, consigned  to  Messrs.  Tufts,  Eveleth,  & 
Burrell,  of  New-York,  on  account  and  risk 
of  Otis  Everett,  the  plaintift,  to  whom 
they  were  referred  for  instructions.  The 
Dove  put  into  Norfolk  in  distress,  and 
part  of  the  lead  was  sold  to  pay  expenses, 
and  the  residue  was  transferred  in  Decem- 
ber, 1825,  by  an  agent  of  Capt.  Collins,  to 
the  schooner  Dustj'  Miller,  Captain  John- 
son, who  signed  a  bill  of  lading,  acknowl- 
edging the  lead  to  have  been  shipped  by 
F.  M.,  agent  for  William  Collins,  and 
promising  to  deliver  the  same  in  New- 
York,  to  order,  on  payment  of  freight. 
The  Dusty  Miller  met  with  a  disaster  on 
her  voyage  to  New-York,  and  on  her  ar- 
rival there,  the  lead,  by  the  order  of  Cnpt. 
Collins,  was  delivered  to  the  firm  of  Coffin 
&  Cartwright,  who  paid  the  freight,  and 
$72.87,  the  average  contribution,  charged 
upon  the  lead,  for  the  loss  occasioned  by 
the  disaster  to  the  Dusty  Miller.  On  the 
9th  March,  1826,  Coffin  &  Cartwright  sold 
the  lead  to  the  Messrs.  Saltus,  the  defend- 
ants, for  36542.74,  and  received  payment. 
The  freight  of  the  lead  from  .New-Orleans 
to  New-York,  amounted  to  f  14. 72.  Everett 
brought  an  action  against  Coffin  &  Cart- 
wright, to  recover  the  value  of  the  lead, 
but  was  nonsuited,  in  failing  to  prove 
that  before  suit  brought,  he  offere<l  to  pay 
the  freight,  average  and  charges  to  which 
the  lead  was  liable,  and  which  had  been 
advanced  by  Messrs.  Coffin  &  Cartwright, 
and  this  court,  on  application,  refused  to 
set  aside  the  nonsuit.  (See  »}  Wendell, 003.) 
In  October,  1831,  the  plaintiff  deii-anded 
the  lead  of  the  Messrs.  Saltus,  and  offered 
topay  any  lawful  demands  they  had  on  the 
same;  to  which  they  answered,  they 
would  have  no  further  communication  on 
the  subject.  It  was  proved  that  in  March, 
182C>,  one  of  the  firm  of  Tufts,  Eveleth,  & 
Burrell  demanded  of  the  Messrs.  Saltus, 
the  lead,  or  its  value,  and  received  for  an- 
swer, that  they  had  bought  the  lead,  and 
paid  for  it,  and  would  not  do  anything 
about  it.  Upon  this  evidence  the  plain- 
tiff was  again  nonsuited.  Whereupon  he 
sued  out  a  writ  of  error,  removing  the 
record  into  the  supreme  court,  where  the 
judgment  of  the  superior  court  was  re- 
versed. See  opinion  delivered  in  the  su- 
preme court.  (15  Wendell,  475,  et  seq.) 
The  defendants  then  removed  the  record 
into  this  court,  where  the  cause  was  ar- 
gued by 

T.  T.  Payne,  for  plaintiffs  in  error.  T. 
Sedgwick,  Jr.,  and  S.  P.  Staples,  for  de- 
fendant in  error. 

By  the  CHANCELLOR.  The  plaintiffs 
in  error  wei-e  not  entitled  to  the  goods  in 
question  on  the  ground,  tha  t  they  were  the 


purchasers  thereof  without  notice  ol  the 
rights  of  the  real  owner;  they  were  in  the 
same  situation  in  this  respect  as  every 
other  purchaser  of  goods  from  a  person 
who  had  no  authority  to  sell.  If  the 
owner  of  the  goods  had  caused  the  bill  of 
lading  to  be  made  out  in  the  name  of  Col- 
lins, so  as  give  him  a  prima  facie  right  to  the 
goods  as  owner,  or  consignee  for  his  own 
benefit,  a  bona  fide  purchaser  might  have 
been  entitled  to  protection.  The  principle 
adopted  in  the  case  of  Mowrey  v.  Walsh, 
(8  Cowen,  238),  might  be  applicaDle  to  such 
a  case;  but  here  the  change  of  the  bill  of 
lading  itself  was  a  fraudulent  act  on  the 
pcirt  of  the  master  of  the  vessel,  or  his 
agent,  and  could  not  defeat  the  right  of 
the  owner  of  the  goods  who  had  not  au- 
thorized any  such  change.  The  bill  of  lad- 
ing is,  by  the  custom  of  merchants,  trans- 
fei-able,  so  as  to  vest  in  the  assignee  the 
title  to  the  goods  which  the  assignor  had 
in  them  ;  but  if  a  person  without  author- 
ity from  me  ships  my  goods  and  takes  a 
bill  of  lading  in  his  own  name,  he  cannot, 
by  assignng  that  bill  of  lading  to  another, 
divest  my  title  to  the  property.  If  by  the 
perils  of  the  sea,  or  otherwise,  the  master 
of  the  Dove  was  unable  to  continue  the 
voyage,  and  he  was  obliged  to  send  on  the 
cargo  by  another  vessel,  he  had  no  right 
to  change  the  consignee  of  the  aroods;  and 
if  he  wished  to  retain  a  lien  upon  the 
goods  for  the  freight  pro  rata  itineris,  he 
should  have  done  so  by  a  special  clause 
in  the  new  bill  of  lading.  In  this  case  the 
unauthorized  sale  of  the  goods  in  the  port 
of  New-York,  by  the  master  of  the  Dove, 
was  probably  such  an  act  as  would  now 
be  a  felony,  under  the  provisions  of  the 
Revised  Statutes  prohibiting  carriers  of 
goods,  delivered  to  them  to  be  transported 
for  hire, from  embezzling  the  goods  orcon- 
verting  the  same  to  their  own  use;  and 
even  at  the  time  when  this  transaction 
took  place,  no  rights  could  be  acquired  by 
third  parties,  as  against  the  owner  of  the 
goods,  bysuch  a  fraudulent  act  of  the  car- 
rier to  whom  they  were  entrusted  for 
carriage  or  transportation  merely. 

The  question  does  not  arise  on  this  writ 
of  error  whether  the  Messrs.  Saltus  by  the 
purchase  were  substituted  in  the  place  of 
Coffin  &  Cartwright  as  to  the  lien  upon 
the  goods  for  the  freight  paid  by  them 
to  the  master  of  the  Dusty  Miller.  If  there 
had  nor,  been  an  actual  conversion  of  the 
goods  before  the  commencement  of  the 
suit,  the  question  would  arise  whether 
there  ever  was  a  lien  which  the  pur- 
chasers from  Coffin  &  Cartwright  could 
claim  the  benefit  of;  and,  if  such  lien  ex- 
isted, whether  it  had  not  been  waived  by 
puttinc  their  claim  to  retain  the  goods 
upon  other  grounds.  It  appears,  how- 
ever, by  the  evidence,  that  the  plaintiffs  in 
error  had  actually  converted  the  goods, 
by  selling  them  on  the  day  of  their  pur- 
chase; and  if  they  once  had  a  lien  which 
would  have  rebutted  the  presumption  of  a 
conversion,  from  the  mere  fact  of  refusing 
to  deliver  on  demand,  when  the  amount 
of  the  lien  was  not  tendered  or  offered  to 
be  paid,  a  tender  after  they  had  put  it  out 
of  their  power  to  receive  the  money  and 
deliver  the  goods,  by  an  actual  sale,  would 
have   been   a   useless   ceremony,  and    was 
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not  necessary  tn  enable  the  owner  of  the 
froods  to  recover  in  an  action  of  trover. 
In  such  a  case,  if  there  was  a  valid  lien  in 
favor  of  the  defendants  l)efore  the  conver- 
sion, they  would  be  entitled  to  lie  re- 
couped in  the  damage,  to  the  extent  of 
sucli  lien  :  hut  they  could  not  defeat  the 
plaintiffs'  action  altogether. 

The  bill  of  lading  signed  by  Collins  at 
New-Orleans  was  only  primafaoieevidence 
that  the  consignees  were  the  owners  of 
the  property,  anil  the  letter  of  Bridge  & 
Vose,  the  shippers,  which  was  sent  to  the 
consignees  with  the  bill  of  lading,  was 
sutHcient  to  rebut  the  presumption  and  to 
show  thattlie  property  really  belonged 
to  Otis  Everett  of  Boston,  in  whose  name 
the  suit  was  brought.  Besides,  one  of  tlie 
consignees  was  examined  as  a  witness, 
and  proved  that  Everett  and  not  the  con- 
signees at  New-York,  was  the  real  owner 
of  the  goods.  I  have  no  doubt,  therefore, 
that;  the  judgment  of  the  supreme  court 
was  I'orrect,  and  that  it  ought  to  be 
affirmed. 

By  Senator  VERPLANCK.  This  cause, 
though  of  small  magnitude  as  to  the 
amount  of  property  in  question,  has  been 
contested  in  various  forms  through  all  the 
courts  to  this  tribunal  of  last  resort. 

The  spirit  of  contentious  litigation 
ought  to  find  little  favor  here;  yet  in  this 
instance,  I  think,  the  parties  have  de- 
served well  of  the  iiublic,  because  the  main 
question  in  the  case  is  of  great  importance, 
and  must  frequentl.v  arise  in  a  commercial 
community.  It  ought,  therefore,  to  be 
distinctly  settled  on  principles  of  general 
application.  That  those  princiijles  are 
not  very  clearly  settled  in  our  state,  we 
need  no  higher  evidence  than  the  manner 
in  which  the  cause  now  comes  before  us. 
Thetupremecourt  havereversed  the  unan- 
imous decision  of  the  superior  court  of 
law  of  the  city  of  New-York,  and  on  the 
broad  principles  governing  the  questions 
wliich  we  are  now  to  decide,  there  is  a 
direct  contrariety  between  the  oiiinions  of 
our  highest  court  of  common  law  and 
those  of  our  most  eminent  commercial 
tribunal,  as  delivered  by  their  chief  jus- 
tice, who  was  formerly  chancellor  of  this 
stale. 

The  main  question  depends  upon  and 
involves  the  general  rule  that  ought  to 
govern,  between  the  conflicting  rights  of 
tiona  lidepurcliasers  of  personal  property, 
bought  without  notice  of  any  opposing 
claim,  and  those  of  the  original  owner, 
divested  of  the  possession  or  control  of  bis 
property  by  accident,  mistake,  fraud,  or 
misiilaced  confidence.  The  original  owner 
now  claims  his  lead  against  purchasers 
who  bought  for  a  fair  price,  in  the  usual 
course  of  trade,  from  persons  holding  the 
usual  evidence  of  such  property,  (a  bill  of 
lading  endorsed  to  them,)  and  in  actual 
possession  of  the  goods.  Of  these  two  in- 
nocent parties,  which  of  the  two  is  to 
bear  the  loss  arising  from  the  wiong  do- 
ing of  the  third? 

The  universal  and  fundamental  princi- 
ple of  our  law  of  pcsonal  jiroiierty,  is, 
that  no  man  can  be  divested  of  his  prop- 
erty without  his  own  consent;  and,  con- 
sequently, that  even  the  honest  purchaser 


under  a  defective  title  cannot  hold  against 
the  true  proprietor.  That  "no  one  can 
transfer  to  another  a  better  title  than  he 
has  himself;"  is  a  maxim,  says  Chancellor 
Kent,  "alike  of  the  common  and  the  civil 
law,  and  a  sale,  ex  vi  termini,  imports 
nothing  more  than  that  the  bona  fide  pur- 
chaser succeeds  to  the  rights  of  the  ven- 
<lor."  The  only  exception  to  this  rule  in 
the  ancient  English  jurisprudence  was, 
tliat  of  sales  in  markets  overt,  a  custom 
whicli  has  not  been  introduced  among  us. 
"it  has  been  frequently  held  in  this  coun- 
try that  the  English  law  of  markets  overt 
had  not  been  adopted,  and  consequently 
as  a  general  rule,  the  title  of  the  true 
owner  cannot  be  lost  without  his  con- 
sent. "  1 1!  Kent's  Comm.  324,  and  cases 
there  cited.) 

To  whateverand  however  numerous  ex- 
ceptions this  rule  of  our  law  may  be  sub- 
ject, it  is  unquestionaby  the  general  and 
regulating  principle,  modified  only  by  the 
absolute  necessity  (jr  the  obvious  pohcy 
of  human  affairs.  The  chief  justice  of  the 
superior  court  has  said,  in  his  o[)inion  on 
this  case,  that  "it  must  be  conceded  that 
a  purchaser  for  a  fair  and  valuable  con- 
sideration, in  the  usual  course  of  trade, 
without  notice  of  any  conflicting  claim 
or  any  suspicious  circumstances  to  a  \\  aken 
inquiry,  or  to  put  him  on  his  guard,  will, 
as  a  general  rule,  be  protected  in  his  pur- 
chase, and  unaffected  by  any  latent  claim. 
But  there  are  exceptions  to  this  rule." 
Now,  I  cannot  agree  with  thelearned  chief 
justice  that  this  is  the  general  rule.  On 
the  contrary,  I  think  it  obvious  that  it  is 
but  the  broad  statement  of  a  large  class 
of  exceptions  to  the  operation  of  a  much 
moregeneral  principle,  and  that  statement 
of  exceptions  is  subject  again  to  many 
limitations.  I  havestated  thegeneral  and 
governing  law;  let  us  now  see  what  are 
precisely  the  exceptions  to  it. 

The  first  and  most  remarkable  class  of 
these  exceptions  relates  to  money,  cash, 
(lank  I/ills,  checks,  and  notes  payable  to 
the  bearer  or  transferable  by  delivei'y, 
and  in  short  whatever  comes  under  the 
general  notion  of  currency.  It  was  decid- 
ed by  Lord  Chief  Justice  Holt,  at  an  early 
period  of  our  commercial  law,  that  money 
and  bills  payable  to  bearer,  though  stolen, 
could  not  be  recovered  after  they  had 
passed  into  currency;  and  this  "by  rea- 
son of  the  course  of  trade  which  creates  a 
property  in  the  holder."  "They  jiass  by 
delivery  only,  and  are  considered  as  cash, 
and  the  possession  always  carries  with  it 
the  "proi)ei'ty. "  (Anon.,  1  Salk.  126.)  A 
long  series  of  decisions,  beginning  with 
Aliller  V.  Race,  (1  Burr.  452,)  has  now  set- 
tled the  law,  that  possession  of  such 
paper  is  presumptive  jMoof  of  property, 
and  that  he  who  receiN  ed  it  in  the  course 
of  tra<le  lor  a  fair  consideration,  without 
anv  reason  for  just  suspicion,  can  hold  it 
against  tli"  true  owner,  and  recover  on  it 
against  the  drawer,  maker,  and  other  par- 
ties, even  if  the  paper  had  been  stolen  from 
or  lost  by  the  former  holder;  such  lormer 
holder  retaining  all  his  original  rights  only 
against  the  thief  or  the  liiider,  or  whoever 
received  the  i.'aper  from  them  under  sus- 
picious circumstances.  These  decisions 
have  been  argued  upon  as    authorities  (at 


SALTUS  V.  EVERETT. 


679 


least  in  the  way  of  analogy)  both   at  bar 
and  in  opinions  of  the  courts,  in  cases  in- 
volving the  some  question  as  to   goods  or 
other   movable   property.     Hence,   it  was 
inferred  that  goods  bouglit  or  received  "in 
tlis  course   of   trade,   stand    on  tlie   same 
footing  vyith  banls  notes   or  checks  so   re- 
celve<]."     But  an  examination  of  the  cases 
will  show  that  this  part  of  the  law  of   ne- 
gotiable paper  rests  on  grounds  quite  pe- 
culiar to  itself,  for  the  following   reasons: 
1.  The  protection  of  the  bona   fide  holder 
of  paper,  transferable  by  delivery,  extends 
even  to   cases  where   the   paper  lias  been 
lost  or  stolen.     But  it  has   been   often   de- 
cided that  loss   by  accident,  theft,  or  rob- 
bery, does  not  divest  the  title  of  the  owner 
of  goods,  nor  give  a  title  in  them  to  a  fair 
after  purcbasef.     2.  The  rule  is  put   by  all 
the  authorities  on  the  express   and   sepa- 
rate ground  of  the  necessity  of  sustaining 
the  credit  and  circulation  of  the  currency. 
Thus  Lord  Chief  Justice  Hardwicke:    "No 
dispute  ought  to  be  made  with  the  holder 
of  a  cash  note,  who   came  fairly  bj'  it,  for 
the  sake  of  currency,  to  which  discrediting 
such  notes  would  be  a  great  disturbance.  " 
See,  too,  the  reasoning  of  Lord  Mansfield, 
in   all  cases   on    this   head  decided    before 
him.    Thus,  says  he, in  the  case  of  a  stolen 
note.    Peacock'  V.  Khodes,  (L'    Doug.   63li:) 
"An  assignee  musttakethe  thing  assigned, 
subject  to  all  the  equity  fo  which  the  orig- 
inal party  was   subject.     11  this   rule  was 
applied  to    bills,  it  would   stop   their  cur- 
rency."   ciimilar  reasons  are   assigned  for 
the  same  decision  by  American  judges.    .3. 
The  analogy  between  notes  and  m.ovables 
or  goods,  is  expressly  denied   in   the  lead- 
ing cases  on  this  head.     Thus,  in   reply  to 
an  argument  founded  on    that   similarity, 
Lord    Manslield    answers,  (Miller  v.  Race, 
1  Burr.  457:)    "The  whole  fallacy  of  the  ar- 
gument rests  upon  comparing  bank  notes 
to  what  they  do   not   resemble,  and  what 
they   ought   not   to   be  compared  to,  viz., 
goods,   or    securities,   or    documents    for 
debts.     Now,  they  are   not   goods,  nur  se- 
curities,  nor  similar   to   them;    they   are 
treated  as  cash  to  all  purposes,"  &c."--- 

Setting  wholly  aside,  then,  this  part  of 
the  law  as  to  cash,  bank  notes,  and  bills 
to  hearer,  as  founded  on  the  peculiar  ne- 
cessities of  currency  and  trade,  and  re.gu- 
lated  by  decisions  and  usages  peculiar  to 
itself,  what  rnles  do  we  tind  to  obtain  in 
other  instances  of  conflict  between  the 
rights  of  original  owners  and  those  of  fair 
purchasers?  After  a  careful  examination 
of  all  the  English  cases  and  those  of  this 
state,  that  have  been  cited  or  referred  to, 
I  come  to  this  geneial  conclusion,  that 
the  title  of  property  in  things  movable 
can  pass  from  the  owner  only  by  his  own 
consent  and  voluntary  act,  or  by  opera- 
tion of  law;  but  that  thehonestpurchaser 
wno  buys  for  a  valuable  coiisideiation,  in 
the  course  of  trade,  without  notice  of  any 
adverse  claim,  or  any  circumstances  which 
might  lead  a  prudent  man  to  suspect  such 
adversie  claim,  will  be  protected  in  his  title 
against  the  original  owner  in  those  cases, 
and  In  those  only,  where  such  owner  has 
bv  his  own  direct  voluntary  act  conferred 
upon  the  person  from  whom  the  bona 
tide  vendee  derives  title,  the  apparent 
right  of  property  as  owner,  or  of  disposal 


as  an  agent.  I  find  two  distinct  classes 
of  cases  under  this  head,  and  no  more. 

I.  The  first  is,  when  the  owner,  with  the 
intention  of  sale,  has  in  any  way  parted 
with  Cheactual  property  of  hisgoods,  with 
his  own  consent,  though  under  such  cir- 
cumstances of  fraud  or  eiTor,  as  would 
make  that  consent  revocable,  rescind  the 
sale,  and  authorize  the  recovery  of  the 
goods  as  against  such  vendee.  But  it  the 
property  passes  into  the  hands  of  honest 
purchasers,  the  first  owner  must  bear  the 
loss.  Tlius,  to  take  an  instance  from  our 
own  reports,  where  goods  were  obtained 
by  a  sale  on  credit,  under  a  forged  recom- 
mendation and  guaranty,  and  then  sold 
to  a  bona  fide  purchaser  in  the  customary 
course  of  trade,  the  second  buyer  was  pro- 
tected in  his  possession  against  the  de- 
frauded originalowner.  ( Mowrey  v. Walsh, 
8  Cowen,  24:5.)  So,  again,  where  the 
owner  gave  possession  and  the  apparent 
title  of  property  to  a  purchaser,  who  gave 
his  worthless  note,  in  fraudulent  contem- 
plation of  immediate  bankruptcy,  a  fair 
])urchnse  from  the  fraudulent  vendee  was 
held  to  be  gor)d  against  the  first  owner. 
(Root  V.  French, "l3  Wendell,  'u-2.  .See, 
also.McCarty  v.  Vickery,  12  Johns.  R.,:i48.) 
In  all  such  cases,  to  protect  the  new  pur- 
chaser, there  must  be  a  full  consent  of  the 
owner  to  the  transfer  of  property,  though 
such  consent  might  be  temporary  only 
obtained  t)y  fraud  or  mistake,  and  there- 
fore revocable  against  such  unfair  pur- 
chaser. 

11.  The  other  class  of  cases  in  which  the 
owner  loses  the  right  of  following  and 
reclaiming  his  property  is,  where  he  has, 
b.v  his  own  voluntary  act  or  consent, 
given  to  another  such  evidenceof  the  right 
of  selling  his  goods  as,  according  to  the 
custom  of  trade,  or  the  common  under- 
standing of  the  world,  usuall.v  accompa- 
nies the  authority  of  disposal;  or,  to  use 
the  language  of  Lord  Ellenborough,  when 
the  ownei'  "has  given  the  external  indicia 
of  the  right  of  disposing  of  his  property." 
Here  it  is  well  settled  that,  however  the 
po.'-sessor  of  such  external  indicia  may 
iMhuse  the  eonfidenceof  his  principal, a  sale 
to  a  fair  purchaser  divests  the  first  title, 
and  the  authority  to  sell  so  conferred, 
whether  real  or  apparent, is  good  against 
him  who  gave  it. 

Thus,  the  consignee,  in  a  bill  of  lading, 
is  furnished  by  his  consignor  with  such 
evidence  of  right  of  disposal,  according  to 
the  custom  and  law  of  trade,  so  that  the 
bona  fide  holder  of  the  bill  endorsed  by  the 
consignee  is  entitled  to  all  the  rights  of 
property  of  the  consignor  in  those  goods, 
if  bought  fairly  in  the  course  of  business, 
although  the  actual  consignee,  under 
whose  endorsement  he  holds,  has  no  right 
to  the  goods  as  against  the  formerowner. 
11  such  goods  were  not  paid  for,  they 
might  be  stopped  in  transitu  b,y  the  owner, 
unless  his  consignee  has  already  assigned 
his  bill  of  lading;  but  that  assignment 
divests  the  owner  of  his  right  of  fetoppaae 
against  such  assignee. 

The  famous  series  of  decisions  in  the 
various  courts  in  the  case  of  Lickbarrow 
V.  Mason,  (2  T.  R.  63;  2  H.  Black,  R.  211; 
5  T.  R.3fi7,l  which  led  to  tlie  establish- 
ment of  the  doctrine  of  this  qualified  nego- 
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tiability  of  bills  of  lading,  memorable  alike 
in  le^al  and  commercial  liistory,  stronglj' 
illustrates  the  whole  question  before  us. 
There,  Buller  and  his  associate  judges, 
trained  up  at  the  feet  of  the  great  lather 
of  I{)riglish  commercial  jurisprudence,  main- 
tained and  established  the  law  as  we  now 
hol<l  it,  under  the  intlu'^nce  of  Mansfield's 
genius  u[)on  his  reasoning  and  on  his  au- 
thority, against  those  of  Lord  Loughbor- 
ough and  others,  the  most  Icnrned  law- 
yers of  their  times.  All  the  arguments 
and  admissions  of  both  sides  show  how 
deeply  the  genei'al  principle  is  rooted  in 
the  law  of  England,  that  (to  use  Lcjrd 
Loughii(irough"s  words)  "mere  posses- 
sion, witliout  a  just  title,  gives  no  proft- 
erty,  and  the  person  to  whom  such  pos- 
session is  transferred  by  deliveiy  must 
take  tlu'  haziird  of  the  title  of  its  author." 
It  is  only  as  an  e.^jiress  exception  to  this 
rule  that  it  was  maintained,  and  finally 
estahlif-hed,  that  the  custom  of  merchants, 
evidenced  and  sanctioned  by  legal  deci- 
sions, and  founded  on  those  con veniences 
of  trade,  so  admirably  stated  by  Buller, 
had  compelled  the  courts  to  consider  the 
owner  as  giving  his  consignee  evidence  of 
the  power  of  dispnsal,  which  it  was  not 
for  him  to  dispute  when  the  goods  liad 
fairly  jiassed  into  other  hands,  on  the 
faith  of  tliat  eviilence.  But  there  is  no 
case  to  be  found,  or  any  reason  or  anal- 
ogy anywhere  suggested  in  the  books, 
wliich  would  go  to  .show  that  the  real 
owner  could  be  concluded  by  a  bill  of  lad- 
ing not  given  by  liimself,  iiut  by  some  thir<] 
person,  erroneously  or  fraudulently,  as  in 
this  present  case.  The  assignment  of  the 
bill  of  lading  ciuiveys.  not  an  absulute 
right  to  goods,  but  the  right  and  title 
merely  of  the  actual  consignor,  who  alone 
is  bound  by  it. 

Again:  the  owner  may  lose  the  right 
of  recovering  his  goods  against  purchas- 
ers, by  exhibiting  to  the  world  a  third 
person  as  having  power  to  sell  and  dis- 
pose of  them  ;  and  this,  not  only  by  giv- 
ing a  direct  authority  to  him,  but  by  con- 
ferring an  implied  authority.  Such  an 
authority  may  be  implied  by  the  assent  to 
and  ratification  of  prior  similar  dealings, 
so  as  to  hold  such  person  out  to  those 
with  whom  he  is  in  the  habit  of  trading, 
as  authorized  to  buy  or  sell.  It  may  be 
inferred  from  the  nature  of  the  businiss  of 
the  agent,  with  fit  accompanying  circum- 
stances, "If  .-1  man,"  says  B;iyley,  J.,  in 
Pickering  v.  Busk,  (1.'")  East,  44, j  "puts 
goods  into  another's  custody,  whose  com- 
mon business  it  is  to  sell,  he  confers  an  im- 
plied authority  to  sell,"  anil  the  cause 
was  decided  on  that  ground.  But  this 
implied  authority  must  arise  Si-om  the 
natural  and  obvious  interpretation  of 
facts,  according  to  the  habits  and  usages 
of  business;  and  it  never  applies  where 
the  character  and  business  of  the  person 
in  possession,  do  not  warrant  the  reason- 
able presumption  of  his  bi'ing  empowered 
to  sell  |)roperty  oj  that  kind.  If,  there- 
fore, to  use  an  illustration  of  Lord  Chief 
Justice  Ellenborongh,  in  the  case  just  cit- 
ed, a  person  entrusts  his  watch  to  a 
watchmaker  to  tie  re|)aired,  the  watch- 
maker is  not  exhibited  to  the  world  as  an 
owner  or  ag''nt,  and  credit  is  not  given  as 


such,  because  he  has  possession  of  the 
watch,  the  owner,  therefore,  would  not 
he  bound  by  his  sale.  When  these  excep- 
tions cease,  the  general  rule  resumes  its 
sway  ;  and  the  law  is  therefore  clear,  that 
an  agent,  for  a  particular  purpose,  and 
under  a  liniited  ])ower,  cannot  bind  hia 
principal  if  he  exceed  his  power.  "  Who- 
ever deals  with  an  agent  con.>-tituted  for 
a  sjjecial  purpose,  deals  at  his  peril,  when 
the  agent  passes  the  precise  limits  of  hia 
power."  (2  Kent's  Coram.  C21,  and  the 
authorities  there  cited.) 

Beyond   the    precise  exceptions   I   have 
above  stated  I  think  our  law  has  not  car- 
ried   the    protection    of    the    fair    vendee 
against     the    defrauded    or    unfortunate 
owner.    It  protects  him  when  the  owner's 
niisjilaced  confidence  has  voluntarily  given 
to  another  the  apparent  right  of  property 
or  of  sale.    But  if  the  owner  loses  his  prop- 
ei'ty,  or  is   robbed   of  it,    or  it   is  sold  or 
pledged  without  his  consent   by  one  who 
lias  only  a  temporary  right    to   its  use  by 
hiring,  or   otherwise,  or   a   qualified    pos- 
session of  it  for   a   specific   purpose,  as  for 
transportation,   or  for   work    to   be   per- 
formed on  it,  the  owner  can  follow  and  re- 
;  claim  it  in  the  hands  of  any  person,  how- 
;  ever     innocent.       Among    the     numerous 
'  cases  to  this  effect,  1  will  cite   only  tiiat  of 
H(jare   v.  Parker,    (_'   T.  K.    ;i7(;,)  wliich    I 
select  not  only  on  account   of   the  strong 
I  and  unhesitating  manner  of   the   decision, 
but  l)ecause  it  was  prontjunced  by  the  very 
judges  who,  in  tlie  case   of   Lickbarrow  v 
Mason,   had    carrieil    the   protection    of   a 
l)ona  (ide  purchaser  undei-  a  bill  of   lading 
f.ir   beyond    tde   rigor  (jf    the  ancient  la  w. 
There,  plate  had  liein  pawned  by  a  widow 
who  had  only  a  life  interest  in  it  under  her 
husband's  will,  of  whiidi  fact    the  pawnee 
had  no  notice.     It  was  not   doulited   that 
the  lien  for  the  moneys  advanced    on  such 
I  pledge    was  void    against   the   remainder- 
man,   after    the     widow's     death.     "Per 
curiam:    This  point  is  clearly  settled,  and 
1  the  law  must    remain    as   it   is,    until   the 
I  legi.slature  think  it  lit  to  provide  that  the 
;  possession    of  such    chattels    is    proof    of 
j  ownershij). "     In  order   to   decide  in   such 
contiicts    between    the  claims   of    equally 
meritorious   sufferers  by   the  wrong   of  a 
:  third  party,  public    policy  must   draw  an 
arbitrary'  line  somewhere,  and  thegi'eatest 
merit  of  such  a  rule  must  be  its   certainty 
and  uniformity. 

The  rule  of  our  law,  as  I  understand  it, 
is  perfectly  consistent  with  the  equity  be- 
tween the  parties,  as  far  as  such  equity 
canafiply:  and  it  serves  the  great  inter- 
ests of  cornnierce,  in  a  state  of  such  exten- 
sive fiireign  and  dome.itic  trade  as  ours, 
by  protecting  the  property  of  thestranger, 
as  well  as  of  our  own  citizens,  against  the 
possible  frauds  of  carriers  l)y  sea,  or  by 
internal  transportation,  whilst  it  throws 
upon  the  resident  merchant  the  responsi- 
bility of  taking  eare  with  whom  he  deals, 
and  teaches  him  a  lesscjn  of  wholesome 
caution.  It  is  no  mean  [iroof  of  the  wis- 
dom of  the  rule,  that  it  agree.s  in  substance 
with  the  provisions  of  the  Napoleon  Code. 
Tile  Code,  like  our  law,  holds  as  a  general 
rule,  that  the  sale  of  goods  by  any  but  the 
true  holder,  is  a  nullity;  "La  vente  de  la 
chose  d'autrui  est  nulle."     (Code  Civil  III. 
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art.  1599.)  It  contiues  the  authority  of 
the  special  agent  oi*  mandataire  to  the 
strict  limits  of  his  power;  and  in  sales, 
the  power  must  always  be  special  and  ex- 
press. (Code  Civil,  art.  1989.)  It  allows 
the  right  of  revendication  or  stoppage  in 
transitu  against  the  insolvent  or  fraudu- 
lent purchaser  or  consignee;  but  that 
right  ceases,  as  with  us,  against  the  con- 
signee, when  the  goods  have  been  fairly 
sold  according  to  the  bills  of  lading ;  "  ven- 
dues sans  fraude  sur  factures  et  connaisse- 
ments."  (Code  de  Commerce,  Liv.  III., 
art.  576,  577,  578.)  The  Scotch  law,  as  I 
gather  from  Bell's  Commentaries,  lays 
down  a  different  rule,  that  "a  purchaser, 
in  the  course  of  trade,  should  be  protected 
in  the  purchase  of  goods  from  any  ont) 
who  lias  them  in  lawful  pussession." 
This  agrees  with  the  dcjctrine  of  our  supe- 
rior court,  and  might  be  a  safe  enough 
rule  if  generally  adopted  and  understood. 
But  it  is  not  the  rule  of  our  own  law, 
which  is  perhaps  quite  aS  wise,  as  well  as 
eertainly  founded  on  a  much  larger  and 
wider  commercial  experience. 

Let  us  apply  these  conclusions  to  the 
present  case.  Collins,  the  person  whose 
sale  it  is  asserted  must  divest  the  original 
owner  of  his  rights  in  favor  of  the  bona 
tide  purchaser,  stands,  it  is  said  by  the  su- 
perior court,  in  a  double  relation  ol  "a  mas- 
ter, who  is  at  the  same  time  the  consignee 
of  the  goods,  and  who  himself  filled  the 
character  of  shipper,  and  has  therefriro  an 
undoubted  power  to  sell,  and  his  bona  fide 
transfer  will  be  effectual  to  purchasers 
against  any  secret  trust  for  others  with 
which  his  apparent  title  might  be  affect- 
ed." Had  the  lead  been  consigned  to  Col- 
lins from  the  intermediate  port,  by  the 
owner  or  his  agent,  this  would  be  true. 
But  it  is  shipped  by  Myers,  of  whom  neither 
the  owner,  nor  any  one  with  full  power  to 
represent  him  in  this  matter,  had  any 
knowledge  as  an  agent,  and  under  whose 
care  the  vessel  and  cargo  were  placed  by 
Collins,  so  that  he  appeared  only  as  his 
representative,  and  thus  he  styles  himself 
in  the  bill  of  lading.  The  plaintiff  below 
comes  in  no  wise  within  the  rule  I  have 
stated.  He  has  neither  given  to  Collins 
documentary  and  mercantile  evidence  of 
property  in  a  bill  of  lading  from  himself  or 
his  own  agent  with  competent  power, nor 
the  evidence  customary  in  business,  such 
as  to  hold  him  out  as  an  agent  authorized 
to  change  the  title  of  his  property  in  his 
goods.  The  assumed  authority  of  ship- 
ping goods  in  his  own  name  and  to  his 
own  order,  at  Norfolk,  and  the  documen- 
tary evidence  of  it  in  the  bill  of  lading,  can 
have  no  more  effect  as  to  the  title  of  the 
property,  than  if  he  had  forged  such  a  bill 
of  lading  at  New  Orleans. 

Neither  does  the  selection  of  a  ship  and 
its  master  vest  in  the  master  any  Implied 
authority  to  sell  the  ship,  or  any  part  of 
her  cargo.  His  business  is  to  carry  the 
goods,  and  no  more,  with  some  other 
clearly  defined  and  very  limited  powers,  to 
be  exercised  only  in  cases  of  absolute  ne- 
cessity. He  stands  in  the  same  legal  rela- 
tion to  his  cargo  with  the  watchmaker,  in 
the  case  supposed  by  Lord  Ellenborough, 
who  has  in  his  hands  a  watch  to  be  re- 
paired.    He  is  not  exhibited   to  the  world 


as  the  owner,  or  agent  for  selling:  and  if 
he  does  sell  it,  the  sale  is  void  against  the 
true  proprietor.  The  law  of  shipping  is 
well  known  to  the  commercial  world,  to 
declare  that  the  master  has  no  authority 
to  sell  the  cargo,  or  any  part  of  it,  unless 
under  circumstances  of  pressing  necessity 
abroad;  and  of  that  absolute  necessity, 
the  burden  of  proof  rests  on  the  pur- 
chaser, and  the  presumption  is  against  it. 
As  Judge  Bayley  states  the  law,  (Morris 
V.  Robinson,  3  Barn.  &  Cress.  196,1  "The 
captain  has  no  right  to  act  as  agent  for 
the  owner  of  the  goods,  unless  in  absolute 
necessity.  The  purchaser  obtains  no  prop- 
erty by  the  act  of  his  professing  to  sell." 
And  this  was  held  where  the  master  acted 
in  perfect  good  faith.  How  much 
stronger  is  the  case  of  a  probable  fraud! 
Thus  again,  in  Freema'n  v. East  India  Co., 
(5  Barn.  &  Aid.  619,)  Abbott,  Ch.  J.,  says, 
"a  sale  of  a  cargo,  or  any  part  of  it,  by 
the  master,  can  oonferno  title,  unless  there 
was  an  absolute  necessity ;"  and  the  rea- 
son of  the  rule  is  thus  assigned  by  Judge 
Best  in  the  same  case:  "A  carrier  by  sea 
and  by  land  stands  in  the  same  relation 
to  the  owner  of  goods  to  be  carried. 
Their  duty  Is  to  carry  the  goods,  and  the 
authority  only  such  as  is  necessary.  The 
purchaser,  knowing  that  necessity  alone 
can  justifv-  the  sale,  and  give  him  a  title  to 
what  he  buys,  will  assure  himself  that 
there  is  a  real  necessity  for  the  sale  before 
he  makes  the  purchase;  and  caution  on 
his  part  will  prevent  what  has  frequently 
happened,  the  fraduluent  sale  of  ships  and 
cargoes  in  foreign  ports."  Such,  (hen,  be- 
ing the  well-settled  and  generally  known 
law,  the  selection  of  a  master  or  any 
other  carrier,  by  sea  or  land,  does  noth- 
ing to  exhibit  such  carrier  to  the  ^vorld  as 
having  thepowerof  disposingof  thegoods 
he  carries.  The  owner  does  nothing  to 
enable  him  to  comuiit  a  fraud  on  third 
persons.  He  gives  merely  a  qualitied  pos- 
session, and  if  that  is  turned  into  an  as- 
sumed right  of  ownership,  it  is  tortious 
conversion,  and  will  not  divest  the  own- 
er's title. 

It  is  true  that  the  rule  will  sometimes, 
as  was  urged  by  Chief  Justice  Jones,  "in- 
volve purchasers  in  great  perils;"  but 
that  peril  can  scarcely  be  called  "unrea- 
sonable," since  there  is  a  reason  of  public 
policy  of  at  least  equal  weight  to  counter- 
balance this  inconvenience.  It  is  the  same 
which  is  the  ground  of  the  absolute  pro- 
hibition to  a  master  or  carrier  to  sell  the 
goods  he  transports  except  under  insur- 
mountable necessity ;  it  is  to  prevent,  in 
the  language  of  the  court  in.the  case  just 
quoted,  (5  Barn.  &  Aid.  623,)  "fraudulent 
sales  of  ships  and  cargoes  in  foreign 
ports."  Now  the  fraudulent  consign- 
ments or  change  of  the  apparent  evidence 
of  property  for  the  purpose  of  selling  else- 
where, is  but  another  form  of  the  same 
evil.  I  may  add  that  this  same  rule,  how- 
ever rigid  and  occasionally  hard  in  its  op- 
eration, is  no  small  safeguard  to  the  pro- 
tection of  the  owner's  rignts  in  goods  and 
otlier  property,  in  active  commerce  neces- 
sarily placed  under  the  temporary  control, 
and  in  the  legal  though  qualified  posses- 
sion of  agents,  sailors,  carriers,  boatmen, 
servants,  and   clerks,   as  well  as   of  those 


(j82 


SALTUS  V.  EVERETT. 


who  may  have  them  stored  lor  safe  keep- 
ing, and  their  clerks,  porters,  and  serv- 
ants. 

On  the  other  question,  as  to  tlie  right 
of  the  defendants  below  to  stand  in  the 
place  of  their  vendor,  and  to  be  i)rot:ected 
to  the  extent  of  the  charges  on  the  lead 
for  freinlit,  as  claimed  by  Collins,  I  need 
Kay  but  little.  The  right  of  lien  in  such 
cirruir.stances,  (if  an.v  right  oxiKt.s  here,) 
depends  upon  actual  pcjssessioii  ijy  the 
factor  or  carrier,  or  his  Immediate  agent. 
When  the  goods  are  sold  and  delivered  to 
a  third  person,  the  lien,  as  such,  expires 
with  the  possession.  This  is  the  distinc- 
tion between  the  present  case  and  the  for- 
mer suit  against  Coffin  &  Cartwright, 
who  were  immediate  agents  or  bailees  of 
Collins. 

The  two  courts  li'elow  have  agreed  in 
deciding  against  the  validity  of  the  objec- 
tions to  the  evidence  raised  on  the  trial  of 


the  cause,  and  I  have  nothing  to  add  to 
the  reasons  they  assign;  to  all  which  I 
fully  assent. 

The  importance  of  the  principles  and 
rules  not  only  of  decision  but  of  active 
business  in  volved  in  this  cause,  especially 
in  relation  to  that  vast  and  busy  com- 
munity which  I  immediately  represent  in 
this  body,  has  lead  me  to  examine  this 
whole  head  of  law  vvith  an  interest  and 
at  a  length  wholly  disproportioned  to  the 
amount  of  value  in  controversy.  If  the 
views  I  have  been  able  to  present  shall  in 
any  way,  directly  or  indirectly,  tend  to 
settle  the  law  on  this  head,  or  make  it 
more  clearly  and  correctly  understood, 
the  study  1  have  given  the  eubject  will 
have  been  well  bestowed. 

I  am  of  opinion  that  thejudgment  of  the 
supreme  court,  reversing  that  of  the  supe- 
rior court  of  New-York,  be  affirmed. 

Judgment  unanimously  affirmed. 
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SANBORN  et  al.  v.  FLAGLER. 

(9  Allen,  474.) 

Supreme  Judicial   Court  of  Massachusetts. 
Nov.,   1864. 

Contract  brought  by  plaintiffs,  who 
were  partners  under  the  firm  of  Sanborn, 
Richardson  &  Co.,  against  John  H.  Flagler 

and Holdane,  as  partners  under  the 

firm  of  Holdane  &  Co.  The  writ  was 
served  only  upon  Flagler.  The  plaintiffs 
alleged  that  the  defendants  had  refused  to 
deliver  to  them  fifty  tons  of  best  refined 
iron,  in  accordance  with  a  written  agree- 
ment entered  into  between  them.  The  de- 
fendant set  up  among  other  defenses  the 
statute  of  frauds.  One  of  the  plaintiffs 
was  called  to  the  stand,  and  produced  to 
be  offered  in  evidence  a  paper,  of  which  the 
following  is  a  copy  as  nearascan  bpra.-Kie: 

"  Will  deliver  S.  R.  &  Co.  best  refined  iron 
50  tons  within  90  days— at  n  ct  p  lb  4  of 
cash.  Plates  to  be  10  to  16  Inches  wide 
and  9  ft  to  11  long.  This  offer  good  till  2 
o'clock  Sept.  11,  1862.    J.  H.  F.    J.  B.  R." 

The  defendant  objected  that  the  paper 
wasnot  a  sufficient  memorandum  in  writ- 
ing of  the  alleged  bargain  signed  by  the 
party  to  be  charged,  and  that  parol  evi- 
dence was  not  admissibleso  as  to  make  it 
such  a  memorandum  a.s  could  be  admitted. 
The  judge  ruled  ihatthe  paper  was  a  suffi- 
cient memorandum,  and  would  bind  the 
defendant  if  he  was  a  member  of  the  firm 
of  Holdane  &  Co.  The  witness  then  tesri- 
fied  that  the  agreement  was  written  by 
him,  and  that  he  and  the  detendantsigned 
their  initials,  the  defendant  writing  the 
initials  "J.  H.  F.,"  and  he  the  initiHis  "J. 
B.  R. ;"  and  that  before  the  defendant  left 
the  plaintiff's  office,  and  before  2  o'clock, 
he  accepted  the  proposition,  and  so  stated 
to  the  defendant  verbally.  The  witness 
testified  that  he  signed  his  initials  on  be- 
half of  the  plaintiffs,  and  that  he  under- 
stood the  defendant  to  sign  for  the  firm 
of  Holdane  &  Co.  This  evidence  was  not 
denied  by  the  defendant.  The  judge  ruled 
that  said  paper,  with  the  explanation 
given,  if  Richardson  was  believed,  was  a 
sufficient  note  or  memorandum,  and  was 
binding  on  the  defendant  if  the  jury  found 
him  to  be  a  partner  as  alleged.  The  jury 
found  a  verdict  for  the  plaintiffs,  and  the 
defendant  alleged  CAceptions. 

A.  A.  Ranney,  for  plaintiffs.  C.  T.  Rub- 
sell,  for  defendant. 

BIGELOW.C.  J.  The  note  or  memoran- 
dum on  which  the  plaintiffs  rely  to  main- 
tain their  action  contains  all  the  requisites 
essential  to  constitute  a  binding  contract 
within  the  statute  of  frauds.  It  is  not  de- 
nied by  the  defendant  that  a  verbal  ac- 
ceptance of  a  written  offer  to  sell  mer- 
chandise is  sufficient  to  constitute  a  com- 
plete and  obligatory  agreement,  on  which 
to  charge  the  person  by  whom  it  is  signed. 
In  such  case,  if  the  memorandum  is  other- 
wise sufficient  when  it  is  assented  to  by 
him  to  whom  the  proposal  has  been  made, 
the  contract  is  consummated  by  the  meet- 
ing of  the  minds  of  the  two  parties,  and 
the  evidence  necessary  to  render  it  valid 
and  capable  of  enforcement  is  supplied  by 
thesignature   of  the  party  sought    to   be 


charged  to  the  offer  to  sell.  Indeed,  the 
rule  being  well  settled  that  the  signature 
of  the  defendant  only  Is  necessary  to 
make  a  binding  contract  within  the  pro- 
visions of  the  statute  relating  to  sales  of 
merchandise,  it  necessarily  follows  that 
an  offer  to  sell  and  an  express  agreement 
to  sell  stand  on  the  same  footing,  inas- 
much as  the  latter,  until  it  is  accepted  by 
the  other  party,  is  in  effect  nothing  more 
than  a  proposition  to  sell  on  the  terms 
indicated.  The  acceptance  of  the  contract 
by  the  party  seeking  to  enforce  it  may  al- 
ways be  proved  by  evidence  aliunde. 

The  objections  on  which  the  defendants 
rely  are  twofold.    The  first  is  that   the 
note  or  memorandum   does  not  set  forth 
upon  its  face,  in  such  manner  as  to  be  un- 
derstood  by  the  court,  the  essential  ele- 
ments of  a  contract.     But  this  position  is 
not  tenable.     The   nature  and  description 
of  the    merchandise,    the  quantity     sold, 
the   price  to  be  paid  therefor,  the  terms  of 
payment,  and  the   time  within  which  the 
article  was  to   be  delivered,  are  all  clearly 
set  forth.    But  it  is  urged   that  the  paper 
does  not  disclose  which  of  the  parties  is  the 
purchaser  and  which    the  seller,  and  that 
no   purchaser  is  in  fact  named  in  tlio  pa- 
per.    This  would    be   a  fatal   objection  if 
well  founded.     There  can    be  no  contract 
or  valid  memorandum  of  a  contract  which 
does  not  shew    who  are   the  contracting 
parties.     But   there  is   no   such    defect   in 
the   note   or    memorandum    held    by    the 
plaintiffs.     The  stipulatiim   is   explicit  to 
deliver  merchandise  to  S.  R.  &  Co.     It  cer- 
tainly needs  no  argument  to  demonstrate 
that   an   agreement   to  deliver  goods  at  a 
fixed  price  and  on   SBecified  terms   of  pay- 
ment is  an  agreement   to  sell.     Delivery  of 
goods  at  a   stipulated  price  constitutes  a 
sale;  an    agreement  for  such  delivery  is  a 
contract  of  sale.     Nor  can   there  be  any 
doubt  raised  as  to  thfe  intrinsic  import   of 
the  memorandum   concerning   the  charac- 
ter  or  capacity  in  which  the  parties   are 
intended  to  be   named.     A   stipulation   to 
deliver  merchandise  to  a  person  clearly  in- 
dicates that  he  is   tha   purchaser,  because 
in  every  valid  sale  of  goods  delivery  must 
be  made  by  the  vendor  to  the  vendee.     We 
can   therefore  see   no  ambiguity  in  the  in- 
sertion  of  the  name  of   the  purchaser  or 
seller.     The  case  is  much  stronger  in  favor 
of  the  validity  of  the  memorandum  in  this 
respect  than  that  of  Salmon  Falls   Manuf. 
Co.  v.  Goddard,  14  How.  446.    There  only 
the  names   of  the  parties  were  inserted, 
without  any  word  to  indicate  which  was 
the  buyer  and    which  was   the  seller.     It 
was  this  uncertainty  in  the  memorandum 
which  formed  the  main  ground  of  the  very 
able    dissenting    opinion    of    Mr.    Justice 
Curtis  in  that  case.    So  in  the  leading  case 
of    Bailey   v.  Ogden,   3  Johns.   399,  there 
was  nothing  in  the  memorandum  to  shew 
which  of  the  two  parties  named  agreed  to 
sell   the   merchandise.     But  in  the  case  at 
bar,  giving  to  the  paper  a   reasonable  in- 
terpretation, as   a  brief   document  drawn 
up  in  the   haste   of  business  and  intended 
to  express  in  a  few  words  the  terms   of  a 
bargain,    we    cannot    entertain   a    doubt 
that  it   indicates  with  sufficient  clearness 
that   t'le   plaintiffs    were   the  purchasers, 
and    the  defendant   the  seller   of   the  mer- 
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clianclise,  on  the  terms  therein  expressed. 
Indeed  we  can  see  no  reason  why  a  writ- 
ten agreement  by  one  party  to  deliver 
goods  to  another  party  does  not  as  clear- 
ly shew  that  the  latter  is  the  pnrchaser 
and  the  former  the  seller  as  if  the  agree- 
ment had  been  in  express  terms  by  one  to 
sell  goods  to  the  other. 

The  other  objection  to  the  nieraoran- 
dura  is  that  the  name  of  the  party  sought 
to  be  charged  does  not  appear  on  the  face 
of  the  paper.  If  by  tliis  is  meant  that  the 
signatures  of  all  the  person.^  who  are 
named  as  defendants  are  not  affixed  to  the 
memorandum,  or  that  it  is  not  signed 
with  the  copartnership  name  under  which 
it  is  alleged  that  the  persons  named  as  de- 
fendants do  business,  the  fact  is  certainly 
so.  But  it  is  not  essential  to  the  validity 
of  the  memorandum  that  it  should  be  so 
signed.  An  agent  may  write  his  own 
name,  and  thereby  bind  his  principal; 
and  parol  evidence  is  competent  to  prove 
that  he  signed   the  memorandum  in  his 


cai)acity  as  agent.  On  the  same  principle, 
a  partner  may  by  his  individual  signature 
bind  tlie  firm,  if  the  contract  is  within  the 
scope  of  the  business  of  the  firm,  which 
may  be  shewn  by  extrinsic  evidence. 
Soaraes  v.  Spencer,  1  D.  &  R.  32;  Long  on 
Sales,  38;  Browne  on  Statute  of  Frauds, 
S  .'!()7 ;  Higgins  v.  Senior,  S  M.  &  W.  S;W; 
Williams  v.  Bacon,  2  Gray,  387,  393.  Be- 
sides, in  the  case  at  bar,  the  action  is  in 
effect  against  Flagler  alone.  He  only  has 
been  served  with  process  and  appears  to 
defend  the  action.  Whether  he  signed  as 
agent  for  the  firm  or  in  his  indiyidual  ca- 
pacity is  immaterial.  In  either  aspect  he 
is  liable  on  the  contract. 

It  is  hardly  necessar.v  to  add  that  the 
signature  is  valid  and  binding,  though 
made  with  the  initials  of  the  party  only, 
and  that  parol  evidence  is  admissible  to 
explain  and  apply  them.  Phillimore  v. 
Barr.v,  1  Camp.  513;  Salmon  Falls  Manuf. 
Co.  V.  Goddard,  ubi  supra;  Barry  v. 
Combe,  1  Pet.  640.     Exceptions  overruled. 
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SANGER  et  al.  v.  WATERBURY  et  al. 

(22  N.  E.  Rep.  404,  116  N.  Y.  871.) 

Court  of  Appeals  of  New  York,  Second  Divis- 
ion.    Oct.  23,  18S9. 

Appeal  from  judgment  of  the  general  term 
of  the  supreme  court,  in  the  second  judicial 
department,  entered  upon  an  order  made  De- 
cember 14,  1886,  wliich  affirmed  a  judgment 
in  favor  of  the  defendants,  entered  upon  a 
verdict  directed  by  the  court.  This  was 
an  action  of  replevin  brought  to  recover  the 
possession  of  238  bags  of  coffee  identified 
and  described  in  the  complaint  as  follows: 
"89  bags,  marked  No.  6,  H.  L.  B,  &  Co., 

D.  B.  &  Co.;  32  bags,  marked  No.  8,  H. 
I..  B.  &  Co.,  D.  B.  &  Co.;  14  bags,  marked 
No.  10,  H.  L.  B.  &  Co.,  D.  B.  &  Co. ;  29  bags, 
marked  No.  12,  H.  L.  B.  &  Co.,  D.  B.  &  Co.; 
68  bags,  marked  No.  14,  H.  L.  B.  &  Co.,  D. 
B.  &  Co.;  6  bags,  marked  No.  16,  H.  L.  B.  & 
Co.,  D.  B.  &  Co."  The  complaint  alleged, 
and  the  answer  admitted,  "that  on  or  about 
the  22d  day  of  July,  1885,  the  said  goods 
*  *  *  were  sold  by  the  plaintiffs  to  the 
defendants  John  K.  Huston  and  James  E. 
Huston,  *  *  *  on  the  credit  of  sixty 
days  for  one-half  thereof,  and  of  ninety  days 
tor  the  balance  thereof."  It  appeared  that  the 
plaintiffs,  on  the  6th  day  of  July,  1885,  pur- 
chased of  Boulton,  Bliss  &  Dallett  605  bags 
of  coffee,  then  stored  with  E.  B.  Bartlett  & 
Co.  On  the  22dday  of  July  the  plaintiffs  sold 
the  238  bags  of  coffee  hereinbefore  referred 
to  to  J.  K.  Huston  &  Co.,  of  Philadelphia. 
That  firm,  on  tlie  24th  day  of  July,  up- 
on the  security  of  the  coffee  thus  purchased, 
borrowed  from  the  defendants  Waterbury  & 
Force  $2,300,  and  then  transferred  the  coffee 
to  them.  On  July  27th  following,  said  firm 
failed,  making  a  general  assignment.  On 
the  next  day,  the  plaintiffs  commenced  this 
action,  by  means  of  which  the  coffee  was 
taken  from  the  possession  of  Waterbury  & 
Force.  The  coffee  then  was,  as  it  had  been 
from  the  time  of  the  purchase  by  the  plain- 
tiffs, actually  deposited  in  the  warehouse  of 

E.  B.  Bartlett  &  Co.,  and  had  not  as  yet  been 
weighed. 

William  W.  (Goodrich,  for  appellants.  Ed- 
ward iV.  Shepard,  for  respondents. 

Parkee,  J.,  {after  statv.^g  the  facts  as 
abooe.)  The  appellant  contends  that  the  title 
to  the  coffee  in  ^controversy  did  not  pass  to  J. 
K.  Huston  &  Co.,  and  that  therefore  the  trans- 
fer to  Waterbury  &  Force  dil  not  vest  in 
them  the  title  or  the  possession.  The  sale 
is  admitted;  but  as  the  coffee  had  to  be 
weighed,  in  order  to  ascertain  the  amount  to 
be  paid  to  plaintiffs,  it  is  insisted  that  the 
titleremained  in  the  plaintiffs.    In  aid  of  this 
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contention  is  invoked  the  rule  that  where 
something  remains  to  be  done  by  the  seller  to 
ascertain  the  identity,  quantity,  or  quality  of 
the  article  sold,  or  to  put  it  in  the  condition 
which  the  contract  requires,  the  title  remains 
in  the  vendor  until  the  condition  be  complied 
with.  The  appellant  cites  a  number  of  au- 
thorities which,  he  urges,  so  apply  this  rule 
as  to  make  it  applicable  to  the  case  here  pre- 
sented. It  is  said  in  Groat  v.  Gile,  51  N.  Y. 
431,  that  this  "rule  has  reference  to  a  sale, 
not  of  specific  property  clearly  ascertained, 
but  of  such  as  is  to  be  separated  from  a  larger 
quantity,  and  is  necessary  to  be  identified  be- 
fore it  is  susceptible  of  delivery.  The  rule  or 
principle  does  not  apply  where  the  number 
of  the  particular  articles  sold  is  to  be  ascer- 
tained for  the  sole  purpose  of  determining  the 
total  value  thereof  at  certain  specified  rates, 
or  a  designated  fixed  price."  This  distinc- 
tion is  recognized  and  enforced  in  Crofoot  v. 
Bennett,  2  N.  Y.  258;  Kimberlv  v.  Patchin, 
19  N.  Y.  330;  Bradley  v.  Whee'ler,  44  N.  Y. 
495.  In  Crofoot  v.  Bennett,  supra,  the  court 
say:  "If  the  goods  sold  are  clearly  identified, 
then,  although  it  may  be  necessary  to  num- 
ber, weigh,  or  measure  them,  in  order  to  as- 
certain what  would  be  the  price  of  the  whole 
at  a  rate  agreed  upon  between  the  parties,  the 
title  will  pass."  This  expression  of  thecourt 
is  cited  with  aoproval  in  Burrows  v.  Whita- 
ker,  71  N.  Y.  291,  in  which  case,  after  a  full 
discussion  of  the  authorities,  the  court  ap- 
proved the  rule  as  laid  down  in  Groat  v. 
Gile,  supra.  Now  applying  that  rule  to  the 
facts  in  this  case,  nothing  remained  to  be 
done  in  order  to  identify  tlie  goods  sold;  be- 
cause while,  out  of  a  larger  lot,  238  bags  of 
coffee  were  disposed  of,  nevertheless,  as  ap- 
pears from  the  complaint  and  the  testimony 
adduced,  the  bags  were  so  marked  that  there 
was  no  diSicuIty  about  identifying  the  par- 
ticular bags  sold.  There  remained,  there- 
fore, nothing  to  be  done  except  to  weigh  the 
coffee  for  the  purpose  of  ascertaining  the  pur- 
chase price;  for  whether  the  238  bags  of  cof- 
fee should  prove  to  weigh  more  or  less  than 
the  parties  anticipated  was  not  of  any  con- 
sequence. Whatever  should  prove  to  be, 
for  that  number  of  pounds  J.  K.  Hus- 
ton &  Co.  had  agreed  to  pay.  This  case, 
therefore,  does  not  come  within  the  rule  con- 
tended for  by  the  appellants,  but,  instead,  is 
governed  by  the  principle  en  undated  in  Groat 
v.  Gile.  Having  reached  the  conclusion  that 
the  title  and  the  possession  passed  to  J.  K. 
Huston  &  Co.,  it  becomes  unnecessary  to 
consider  any  of  the  other  questions  discussed, - 
for  the  plaintiffs  are  without  title  upon  which 
to  found  the  right  to  maintain  an  action. 
The  judgment  appealed  from  should  be  af- 
firmed.    All  concur. 
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SAWYER  V.  DEAN. 

(21  N.  E.  Rep.  1012,  114  N.  Y.  469.) 

Court  of  Appeals  of  New  York,  Second  Division. 
June  4,  1889. 

Chas.  A.  Clark,  for  appellant.     Wm.  P. 
Cantwell,  for  respondent. 

Potter,  J.  This  is  an  appeal  by  the  de- 
fendant from  a  judgment  of  the  general 
term  of  the  Fourth  department,  affirming  a 
judgment  against  him  on  a  trial  before  the 
court  at  special  term.  The  action  is  brought 
to  recover  damages  alleged  to  have  been  sus- 
tained by  Franklin  Sawyer,  assignor  of  the 
plaintiff,  in  consequence  of  the  neglect  and 
refusal  of  the  defendant  to  accept  and  pay 
for  a  car-load  of  5U0  hides  that  he  had  or- 
dered and  purchased  of  said  assignor,  and  di- 
rected to  be  shipped  from  Chicago,  where 
said  Franklin  Sawyer  resided  and  where  the 
hides  were,  to  Owego  in  the  state  of  New 
York,  where  the  defendant  had  a  tannery  in 
which  he  was  conducting,  on  a  more  or  less 
extensive  scale,  the  business  of  tanning  hides 
into  leather.  The  bargain  for  the  hides  was 
made  through  correspondence  by  letter  and 
by  telegraph  communications  between  the 
parties.  After  the  arrival  of  the  hides  at 
Owego,  and  some  correspondence  by  tele- 
grams and  by  letter,  and  the  sending  an 
agent  by  the  plaintiff  to  Owego  to  see  tlie 
defendant,  and  after  an  interview  with  the 
gentleman  so  sent  by  the  plaintiff  with  de- 
fendant's agent  at  Owego,  the  defendant 
finally  refused  to  receive  the  hides  unless  he 
had  an  opportunity  of  taking  them  from  the 
depot  to  his  factory,  and  there  opening  and 
examining,  it  not  testing  and  proving,  tliem. 
This  the  plaintiff  refuses  to  allow  the  de- 
fendant to  do,  and  gave  him  notice,  at  the 
proper  time  and  manner,  that  unless  he  ac- 
cepted the  hides  in  accordance  with  the  con- 
tract, and  especially  if  he  refused,  after  the 
offer  which  had  been  made,  to  examine  the 
hides  at  the  railroad  station,  upon  a  platform 
or  in  a  car,  the  hides  would  be  returned  to 
the  seller  in  Chicago  on  account  of  the  re- 
fusal to  receive  and  pay  for  the  same,  and 
would  there  be  sold  for  the  best  price  that 
could  be  obtained  for  them,  and  defendant 
would  be  charged  with  the  difference  be- 
tween the  price  brought  on  the  sale  at  Chica- 
go and  the  price  agreed  upon,  together  with 
the  necessary  expenses  growing  out  of  send- 
ing the  hides  to  and  return  from  Owego,  and 
other  incidental  expenses  occasioned  by  the 
refusal  of  the  defendant  to  receive  and  pay 
for  in  accordance  with  the  contract.  This 
action  is  brought  to  recover  that  difference 
and  those  expenses, — tliat  is,  the  difference 
between  the  contract  price  and  the  price  at 
which  they  were  sold  at  Chicago, — and  tliis  re- 
covery IS  based  upon  that  difference  in  the 
price  and  these  expenses. 

.This  correspondence  by  telegram  and  by 
letter  commenced  on  or  about  the  20th  day 
of  October,  1882,  and  was  carried  on  for  a 


few  days,  and  culminated,  as  the  trial  court 
found,  in  an  agreement  to  purcliase,  on  the 
part  of  the  defendant,  the  500  hides,  specify- 
ing the  price  per  pound  and  quality  of  the 
hides;  and  that,  in  pursuance  of  such  con- 
tract and  purcliase,  the  plaintiff's  assignor 
shipped  the  hides  on  the  4th  of  November  to 
his  own  order,  accompanied  by  a  draft  on  the 
defendant,  sent  through  a  bank  at  Owego; 
the  hides  to  be  delivered  to  the  defendant 
upon*  payment  of  the  draft,  and  the  carrier 
of  the  railroad  company  was  directed  to  de- 
liver them  accordingly.  When  the  hides  ar- 
rived at  Owego  on  or  about  the  Ilth  of  No- 
vember, 188l!,  notice  was  given  to  the  agent 
or  person  in  charge  of  the  defendant's  tan- 
nery that  they  liad  arrived.  And  at  this  point 
the  question  in  controversy  arises  whether 
the  defendant  was  liound,  under  the  contract 
made  between  him  and  plaintiff's  assignor,  to 
take  the  hides,  and  pay  the  draft,  without  any 
examination  or  inspection  of  them,  or  wheth- 
er under  the  contract  he  was  entitled  to  an 
inspection  of  the  hides  before  accepting  the 
draft,  or  paying  the  draft,  or  acceptance  of 
the  hides.  There  had  been  nothing  said  in 
these  negotiations  or  correspondence  between 
the  parties  until  after  the  hides  were  shipped 
on  tlie  4lh  of  November,  as  before  stated,  in 
respect  to  the  time  or  manner  of  payment 
for  the  hides.  The  trial  court  found  that 
tliis  contract  was  consummated,  and  found 
the  contract,  l)y  a  modification  or  waiver,  re- 
sulted in  giving  to  the  defendant  the  right 
that  he  claimed,  namely,  to  an  examination  of 
the  hides  before  an  acceptance  of  them,  or 
accepting  the  draft  and  paying  it.  The  court 
should,  I  think,  from  tlie  evidence  have  found 
the  conespondeuce  between  the  i  lainiitt's 
assignor  and  the  defendant,  commencing 
with  the  letter  of  inquiry  on  the  20th  of 
October  and  the  actual  shipment  on  Novem- 
ber 4th,  that  tlie  defendant  ordered  of  plain- 
tiff's assignor  500  hides,  the  quality  of  which 
was  specified  in  the  correspondence,  at  prices 
named  per  pound  for  the  hides,  and  tlie  same 
were  to  be  selected  by  plaintiff's  assignor  for 
the  defendant,  and  the  plaintiff's  assignor 
did  ship  the  hides  accordiufily  in  his  own 
name;  and  the  same  were  received  at  the 
railroad  station  near  defendant's  tannery 
in  good  order  and  in  due  time.  The  law 
arising  upon  such  finding  is  that  the  defend- 
ant had  no  right  to  test  or  prove  the  hides, 
and  was  not  entitled  to  the  possession  of 
them  for  that  or  any  other  purpose  until 
they  were  paid  for. 

Upon  the  ordinary  agreement  to  sell  and 
to  purchase  personal  property,  in  the  absence 
of  any  agreement  or  provision  in  the  agree- 
ment as  to  the  time  or  manner  of  payment, 
delivery  and  payment  are  simultaneous  acts; 
and,  as  a  tender  is  equivalent  in  law  to  per- 
formance, a  tender  of  delivery  or  payment 
by  one  person  to  the  other  gives  the  person 
making  the  tender  the  right  to  enforce  the 
performance  of  the  contract  against  the  other. 
Hayden  v.  Deraets,  53  N.  Y.  426,  428,  429. 
In  the  case  under  consideration,  defendant 
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mnde  no  objection  that  tlie  hides  were  not 
of  good  quality  or  of  the  qualit\'  siiecified  in 
tlie  terms  of  purcliase,  or  in  tlie  number  of 
hides.  He  simply  insisted  that  he  had  a 
right,  under  the  contract,  to  an  examination 
of  the  hides  before  acceptance  and  payment. 
Under  such  a  ccmtract,  as  I  think  the  trial 
juilge  might  have  well  found  from  the  evi- 
dence in  tins  case,  it  results,  as  in  the  ease 
of  lliggins  V.  Murray,  4  Hun,  565,  and  as 
was  in  the  opinion  in  that  case  expressed 
by  Judge  Daniels,  tlie  plaintiff  by  ship- 
ping in  liis  own  name,  was  simply  keep- 
ing the  possession  of  the  property,  as  he 
liad  the  right  to  do,  until  it  had  been  accepted 
and  paid  for  by  the  defendant.  By  shipping 
in  that  manner  he  retained  and  kept  the  lien 
of  possession  as  his  security  for  the  payment 
of  the  property.  The  effect  of  the  contract 
■was  to  transfer  the  title  of  the  properly  from 
plaintiff's  assignor  to  tlie  defendant,  subject 
only  to  the  right  of  the  assignor  to  retain 
possession  until  payment  should  be  made, 
as  long  as  no  credit  was  to  be  given,  or 
had  been  provided  for,  by  the  terms  of  the 
agreement.  After  the  making  of  the  con- 
tract he  became  the  agent  of  tlie  defendant, 
save  in  retaining  possession  of  the  property 
as  security  for  the  payment  of  the  purchase 
money,  while  title  to  the  property  was  vested 
in  the  defendant.  To  the  same  effect  is  tlie 
case  of  Bank  v.  Pfeiffer,  22  Hun,  327.  Also 
the  case  of  Morey  v.  iledbury,  10  Ilun,  540. 
If  the  law  in  this  case  is  not  as  above  stated, 
the  effect  would  be  tliat  a  person  wiio  under 
a  valid  contract  has  sold  his  property,  sent  it 
to  a  distant  place  to  the  manufacturing  es- 
tablishment of  the  purchaser,  has  received 
no  payment,  and  has  parted  with  the  pos- 
session of  the  property  and  that  means  of 
securing  payment,  must  rely  upon  the  re- 
sponsibility of  the  purchaser,  and  his  dis- 
position to  pay  for  tlie  property.  If  this  is 
not  satisfactory  to  the  purchaser,  he  should 
have  made  a  differt-nt  bargain.  He  could 
liave  done  as  he  was  advised  by  the  plaintiff's 
assignor,  viz.,  have  appointed  a  hide  broker 
or  expert  to  have  made  the  selection.  Then 
both  the  buyer  and  the  seller  would  have 
been  bound  by  the  selection  made, — the  Ijiiyer 
to  accept  and  pay  for,  and  the  seller  to  de- 
liver. Jiut  the  defendant  chose  to  make  the 
seller  his  agent  to  select,  and  he  must  abide 
by  the  selection  made  for  him,  especially  in 
the  absence  of  any  evidence  that  tlie  hides 
were  not  just  what  he  ordered.  Indeed,  the 
defendant  did  not  base  his  refusal  to  pay  up- 
on any  allegation,  much  less  upon  any  proof 
that  the  hides  were  not  in  accordance  with 
his  specification  and  order,  but  upon  the  sim- 
ple pretext  that  he  wanted  to  examine  them, 
and  that,  too,  after  he  had  authorized  the 
plaintiff's  assignor  to  select  the  hides  for  him. 
While  the  trial  court  might,  and  I  think 
.should,  have  found  as  above  indicated,  it  has 
found  substantially  in  tliat  way,  but  with  the 
qualihcation  that  the  plaintiff's  assignor 
gave  the  defendant  the  right  to  examine  the 
hides  before  accepting  them.     This  right  the 


learned  trial  court  bases  upon  expressions  in 
the  letters  of  October  27th  and  November  4th, 
and  which,  I  think,  were  subsequent  to  the 
correspondence  which  constitutes  the  con- 
tract between  the  parties.  The  examination 
referred  to  in  those  letters  is  not  to  be  an  ex- 
amination which  should  determine  wliether 
the  defendant  should  receive  these  500  hides, 
but  the  examination  of  this  lot  was  to  deter- 
mine whether  he  was  so  well  suited  with  this 
lot  that  he  would  make  further  and  larger  or- 
ders; besides,  it  seems  very  plain  that  the 
plaintiif's  assignor  did  not  mean  to  change 
the  terms  of  the  contract  for  this  shipment, 
but  at  all  times,  and  upon  the  stand  as  a  wit- 
ness upon  the  trial,  he  insisted  that  the  de- 
fendant was  not  entitled  as  a  matter  of  right 
to  an  examination  before  an  acceptance  of  the 
hides.  There  was  no  consideration  for  such 
change  of  contract,  or  "  waiver"  as  it  ia  called 
by  the  trial  court,  and  it  therefore  imposed  no 
new  or  different  obligation  upon  the  plaintiff 
than  existed  under  the  former  contract.  But 
the  trial  court  made  a  finding  that  the  contract 
was  so  modilied  as  to  allow  the  defendant  an 
examination  before  acceptance.  The  trial 
court  also  found  that  plaintiff's  assignor  had 
offered  to  defendant  an  opportunity  to  exam- 
ine the  hides,  outside  of  the  car  in  which  they 
were  contained,  upon  the  platform  or  in  the 
store-house;  that  such  op|iortunity  was  a  just 
and  reasonable  one;  and  that  defendant  re- 
fused, and  thus  defendant  broke  the  contract;, 
and  that  the  plaintiff's  assignor  was  justified 
in  the  course  he  pursued  thereafter.  I  can 
s^e  no  error  in  this  hnding  or  conclusion.  It 
would  afford  a  fair  and  reasonable  opportu- 
nity for  the  defendant  to  determine  the  quality 
of  the  hides.  Xmie  could  be  .better  for  the- 
purpose  of  an  examination,  unless  they  should 
be  taken  to  defendant's  tannery  and  there  be 
worked  as  well  as  examined.  Of  course  bus- 
iness of  this  kind  could  not  be  practically  oi 
successfully  carried  on  in  this  way;  certainly 
not  to  the  vendor  of  hides  living  hundreds,  if 
not  thousands,  of  miles  awa}',  and  receiving 
many,  if  not  the  most,  of  tlie  liides  he  sells 
from  dealers  and  butchersliving  and  carrying 
on  business  as  many  more  miles  from  the 
plaintiff's  assignor. 

We  come  now  to  notice  the  exceptions  taken 
by  the  defendant.  These  were  first  as  to  the 
proof  of  a  custom  existing  in  Chicago  for  the 
seller  of  hides  to  ship  and  consign  to  himself 
at  the  place  of  destination,  with  directions  to 
the  carrier  to  deliver  to  the  vendee  upon  his 
acee[(ting  a  draft  for  the  purchase  price.  We 
do  not  think  that  the  jiroof  of  such  custom 
could  have  harmed  or  prejudiced  the  defend- 
ant in  any  way.  Whether  the  contract  was 
to  accept  the  hides,  and  sign  a  draft  for  pay- 
ment upon  notice  of  their  arrival  by  the  car- 
rier, or  to  do  so  after  reasonable  opportunity 
to  examine  the  hides  and  ref  usivl  by  the  vendor 
to  avail  himself  of  such  opportunity,  can  make 
no  difference  with  the  legal  rights  and  obli- 
gations of  the  parties  to  the  contract.  It  was 
the  clear  right  of  the  seller,  when  no  other 
mode  or  time  for  payment  is  provided  in  the 
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contract,  to  retain  possession  of  his  property 
until  he  was  paid  for  it.  The  defendant  has 
no  right  or  ground  for  complaint  that  the 
phiintilf  insists  upon  such  right.  The  defend- 
ant in  this  case  ordered  hides  to  be  sent  to 
Owego.  Hides  such  as  he  wanted  and  had 
ordered  were  lirousht  and  tendered  to  liim 
at  the  railroad  station  at  Owego,  one  of  the 
usual  routes  and  points  of  shipment.  No 
other  route  or  point  had  been  indicated  by  the 
defendant  when  the  hides  were  shipped.  We 
do  not  perceive  that  the  defendant's  rights 
have  been  interfered  with,  or  what  just 
ground  of  complaint  or  of  refusal  to  accept 
the  goods  the  defendant  would  have  had  if  the 
goods  had  arrived  in  the  personal  care  or  pos- 
session of  the  seller,  and  without  any  bill  of 
lading  or  shipping  bill  whatsoever.  The  sell- 
er has  the  right  to  retain  his  possession  until 
he  has  received,  or  is  tendered,  payment  of  the 
price.  This  mode  of  doing  business  is  entire 
ly  legitimate,  and  in  many  cases  it  is  the  onlj 
way  of  securing  payment.  Bank  v.  Pfeiffer, 
22  Hun,  434.  It  certainly  would  not  seem  to 
be  any  j  ust  ground  of  complaint,  upon  the  part 
of  the  defendant  that  the  plaintiff,  instead  of 
delivering  the  goods  to  the  vendee  at  Chicago 
by  an  absolute  consignment  to  him,  as  he  was 
authorized  to  have  done  under  the  contract 
m  question,  took  the  risk  upon  himself  of  the 
payment  of  the  transportation,  and  of  their  ar- 
rival in  good  order  and  condition  at  the  place 
where  the  defendant  desired  to  use  and  man- 
ufacture them  into  leather.  Bliggins  v.  Mur- 
ray, supra.  Our  conclusion  is  that  this  proof 
of  custom  did  not  change  or  affect  the  legal 
relations  of  the  parties  to  the  contract  in  ques- 
tion, and  was  not  at  all  necessary  or  service- 
able in  the  decision  of  the  question  in  this 
case.  Whether  this  proof  of  custom  was  in 
or  out  of  the  case,  the  decision  must  have  been 
the  same,  and  so  the  defendant  has  no  just 
ground  of  complaint,  or  for  another  trial  with- 
out such  proof. 

We  do  not  think  there  was  any  error  in  al- 
lowing proof  of  the  acts  of  Bond,  plaintiff's 
agent,  and  Upton,  defendant's  agent.  There 
can  be  no  doubt  of  their  agencies  upon  the 
evidence  in  the  case,  outside  of  any  state- 
ments made  by  the  alleged  agent  that  he 
was  agent.  Being  the  agents  of  the  parties, 
their  acts  and  statements,  while  performing 
acts  for  their  principals,  in  the  offers  and  ef- 
forts for  an  opportunity  to  examine  the  hides, 
and  to  obviate  objections  and  reconcile  differ- 
ences between  the  parties,  were  competent 
evidence. 

The  defendant,  upon  the  argument,  dis- 
cusses another  kind  of  evidence  received  up- 
on the  trial,  viz.,  the  letters  and  telegrams 
sent  by  the  seller  to  the  purchaser,  and  the 
flndings  which  may  in  a  measure  be  based 
upon  such  evidence.  An  effectual  answer 
to  that  argument  is  that  this  evidence  was 


received  without  objection;  and  the  defend- 
ant, when  examined  as  a  witness  after  this 
evidence  was  thus  received,  does  not  deny 
that  he  received  them;  and  I  think,  when  a 
response  does  come  from  the  defendant  touch- 
ing the  points  in  the  letters  and  telegrams,  it 
is  pretty  plain  that  they  were  received  by  the 
defendant. 

Nor  do  I  think  that  the  letters  introducing 
Bond,  agent  for  plaintiff's  assignor,  to,  and 
informing,  defendant's  agent,  Upton,  and  Mr. 
Piatt,  cashier,  and  to  the  railroad  agent,  ob- 
jectionable. They  proved  but  the  authority 
of  Bond  to  act,  and  could  not  until  he  had 
acted  affect  the  rights  of  the  parties;  and  the 
effect  of  his  action  would  depend  upon  Ijis  au- 
thority, and  hence  the  necessity  for  proving 
his  authority. 

I  think  we  have  examined,  closely  and 
carefully,  the  lengthy  and  exhaustive  points 
furnished  by  the  defendant's  counsel  upon 
the  argument;  and  I  do  not  perceive  any 
substantial  error  on  account  of  which  there 
should  be  a  new  trial  granted  in  this  case. 
The  case  seems  to  have  been  thoroughly  tried 
by  the  court  without  a  jury,  the  jury  having 
been  waived  at  the  close  of  the  evidence,  and 
a  consent  given  that  the  case  be  decided  by 
the  court.  There  were  numerous  incidental 
and  unimportant  questions  raised  and  ruled 
upon  during  the  trial,  and  exceptions  taken 
in  some  instances,  and  in  others  not  taken. 
I  refer  to  the  depositions  of  witnesses  taken 
under  commission,  and  the  rejection  of  an- 
swers or  portions  of  answers,  and  the  ques- 
tion of  variance  and  amendment;  but  they 
do  not  seem  to  me  to  be  important,  and  many 
of  them  are  clearly  within  the  discretion  of 
the  court.  Such  were  the  statements  made 
to  witnesses  in  identifying  the  hides  sold  in 
Chicago.  I  do  not  understand  from  the  de- 
fendant's points  that  any  serious  contention 
is  made  as  to  the  right  of  tlie  plaintiff  to  re- 
call the  hides,  and  to  sell  them  at  Cliitago, 
the  great  hide  market  of  the  country,  after 
notice  to  the  defendants  that  that  course 
would  be  pursued  if  the  defendant  refused  to 
accept  and  pay  for  the  hides  in  accordance 
witli  the  terms  of  the  contract.  The  plaintiff, 
in  the  contingency  just  stated,  had  the  right 
to  pursue  this  course. 

1  think  the  sale  was  properly  made  by  the 
plaintiff  at  Chicago,  and  that  he  adopted  the 
best  means  to  get  the  highest  price  and  occa- 
sion defendant  the  least  loss,  and  that  the 
sale,  etc.,  was  conducted  in  entire  good  faith 
by  the  plaintiff's  assignor,  and  that  the 
amount  of  the  recovery  did  not  exceed  the 
plaintiff's  right  or  the  defendant's  obligation 
after  he  had  broken  the  contract.  Dustan  v. 
McAndrew,  44  N.  Y.  72,  74,  79. 

We  think  judgment  should  be  affirmed, 
with  costs.  All  concur,  except  Follktt, 
C.  J.,  not  sitting. 
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(104  Pa.  St.  593.) 


Supreme  Court  of  Pennsylvania.    Jan.  7,  1884. 

Feigned  issue  between  George  R.  Lau- 
man,  administrator  of  William  Scott,  de- 
ceased, as  plaintiff,  and  Andrew  Scott,  as 
defendant,  to  determine  the  right  to  a 
certain  fund.  Judgment  for  plaintiff,  and 
defendant  brings  error.     .Affirmed. 

Deceased,  William  Scott,  had  a  certifi- 
cate of  deposit  in  a  bank,  on  which  certifi- 
cate in  his  last  sickness  he  wrote  an  as- 
signment to  defendant  of  part  of  the  de- 
posit. He  delivered  the  certificate  so  en- 
dorsed to  his  attorney,  telling  him  to 
"take  it  with  him,  and  put  it  in  his  safe; 
that  it  was  for  Andrew  Scott ;"  and  the 
attorney  retained  the  certificate  in  his 
office  till  the  death  of  deceased,  when  he 
banded  it  to  defendant. 

Before  MERCDR,  0.  J.,  and  GORDON, 
PAXSON,  TRUNKEY,  STERRETT  and 
CLARK,  JJ.     GREEN,  J.,  absent. 

A.   M.    Brown   and   John   S.    Ferguson, 


for  plaintiff  in  error.    J.  M.  Stoner,  for  de- 
fendant in  error. 

PER  CURIAM.— To  constitute  a  valid 
gift,  there  must  be  a  delivery  of  the  prop- 
erty to  the  donee,  or  to  some  person  for 
his  use.  A  gift  is  acontractexecuted.  The 
act  of  execution  is  the  delivery  of  posses- 
sion. Without  delivery,  it  is  only  a  con- 
tract to  give,  not  binding  for  want  of 
consideration:  (^ampbell's  Estate,  7  Barr 
100;  Withers  v.  Weaver,  10  Id.  391;  Kidder 
v.  Kidder,  9  Casey  268;  Trough's  Estate, 
25  P.  F.  S.  115;  Zimmerman  v.  Streeper, 
Id.  147. 

In  the  present  case  there  was  no  deliv- 
ery to  the  donee,  nor  to  any  person  for 
his  use.  The  donee  placed  in  the  hands  of 
his  own  attorney  the  certificate  of  de- 
posit, and  the  order  to  pay  a  part  of  the 
sura  therein  specified  to  the  donee.  He  did 
not  instruct  his  attorney  to  deliver  it  to 
the  donee.  The  latter  had  no  knowledge 
of  any  act  of  the  donor  relating  to  the  in- 
tended gift.  Without  delivery  the  whole 
evidence  was  insufficient  to  support  the 
paper  as  an  executed  contract. 

Judgment  affirmed. 
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(6  Watts  &  S.  357.) 

Supreme  Court  of  Pennsylvania.    Dec,  1843. 

Assumpsit  by  Daniel  Wells  against  Hush 
Scott  for  the  value  of  a  raft  of  boards 
sold  and  delivered  to  defendant.  Judg- 
ment tor  plaintiff,  and  defendant  appeals. 
Affirmed. 

L.  A.  Scott,  for  plaintiff  in  error.  J.  M. 
Read,  contra. 

GIBSON,  C.  J.— The  material  question 
is,  whether  the  property  passed  by  the 
sale  and  delivery  in  the  first  instance. 
The  facts  were  not  contested.  Eldred,  the 
vendor's  agent,  sold  a  raft  of  boards  to 
Tuetin,  the  purchaser's  agent,  at  a  cer- 
tain rate  the  thousand  feet,  and  delivered 
it  to  a  person  eni ployed  by  the  latter  to 
take  it,  at  the  purchaser's  expense  and 
risk,  from  Eichniond  on  the  Delaware  to 
a  place  on  the  Schuylkill,  where  it  was 
afterwards  moored.  The  delivery  was  un- 
conditional, pursuant  to  the  contract  and 
complete:  why  then  did  it  not  pass  the 
property  and  put  it  at  the  purchaser's 
risk?  Because,  say  the  purchaser's  coun- 
sel, the  number  of  feet  contained,  or  the 
sum  total  of  the  price,  was  not  settled  by 
the  terms  of  the  contract ;  and  the  conse- 
quence attempted  is,  that  the  sale  was  im- 
perfect in  its  members.  Had  there  been 
no  delivery,  or  a  conditional  one,  the  pur- 
chaser would  not  perhaps  have  been 
bound  till  the  number  of  feet  and  entire 
price  had  been  ascertained;  but  the  par. 
ties  evinced,  by  taking  the  last  step,  that 
nothing  remained  to  be  done  in  order  to 
perfect  the  contract.  If  I  deliver  a  chattel 
in  execution  of  an  agreement  to  sell  it  in 
terms  to  be  fixed  subsequently,  the  own- 
ership and  risk  of  the  property  doubtless 
remain  with  me  in  the  mean  time;  but 
such  delivery  is  conditional,  and  after  an 
ineffectual  effort  to  perfect  the  sale,  no  de- 
livery at  all.  On  the  other  hand,  it  Is  a 
rule,  perhaps  without  an  exception,  that 
whenever  there  has  been  an  absolute  de- 
livery pursuant  to  a  bargain  perfect  in  its 
members,  or  capable  of  being  made  so  by 
reference  to  something-  else  than  supple- 
mental conditions  by  the  parties  or  an 
arbiter  appointed  by  them,  the  owner- 
ship of  the  pr<»perty  is  vested  by  it.  I 
grant  that  a  sale  may  be  fatally  defective 
in  its  members;  and  that,  by  the  civil  as 
well  as  the  common  law,  the  specifica- 
tion of  a  price  is  necessary  to  constitute  it. 
But  there  is  abundant  authority  to  show 
thnt  it  may  be  supplied  by  arbitrament, 
where  there  is  a  provision  in  the  contract 
for  it;  and  why  not  by  calculation  wheie 
the  contract  furnishes  a  basis  for  it? 
Surely  the  price  is  certain  enough  when 
the  sum  of  it  can  be  obtained  by  computa- 
tion. For  instance,  I  sell  my  fat  bullocks 
grazing  in  a  particular  field,  at  so  much 
the  head;  there  are  five  of  them,  but  the 
number  is  not  specified  in  the  contract; 
they  are  delivered  and  driven  away,  but 
rush  over  a  precipice  and  break  their 
necks:  surely  it  will  not  be  said  that  I  am 
to  lose  the  price  of  them,  because  the  ag- 
gregate amount  of  it  or  the  number  was 
not  specified  by  the  terms  of  the  bargain. 


Yet  the  principle  is  necessarily  the  same, 
whether  the  number  be  five  or  five  hun- 
dred. But  I  would  be  bound  to  bear  the 
loss,  were  the  number,  however  inconsid- 
erable, determinable  by  a  process  pro- 
vided in  the  contract.  But  where  no  such 
process  is  provided,  may  not  a  farmer  sell 
his  growing  crop  by  the  bushel,  so  as  to 
change  the  ownership  of  it  in  the  mean 
time,  without  fixing  the  Quantity  by  an 
estimate  before  it  is  threshed  ?  To  sell  by 
the  bushel  and  fix  the  quantity  would,  in 
effect,  be  to  sell  for  a  round  sum.  Had,  in- 
deed the  agents  of  the  parties  before  us 
made  it  a  condition  that  the  number  of 
feet  in  the  raft  should  be  counted  or  esti- 
mate;' by  a  particular  person,  the  sale 
would  have  been  incomplete,  and  the 
property  at  the  vendor's  risk  till  that  was 
done,  insomuch  that  hemight  havepassed 
the  title  to  another,  leaving  the  prior 
vendee  to  his  action  for  a  breach  of  the 
contract;  but  by  the  bargain  actually 
made,  the  vendor  sold  just  so  many  feet 
as  the  rate  actually  contained.  There  is 
no  process  pointed  out  to  ascertain  the 
number;  and  why  may  he  not  recover  in 
proportion  to  the  number  ascertained  by 
the  evidence?  A  sale  is  imperfect  only 
where  it  is  left  open  for  the  addition  of 
terms  necessary  to  complete  it,  or  where 
it  is  deficient  in  some  indispensable  ingre- 
dient which  cannot  be  supplied  from  an 
extrinsic  source.  But  when  possession  is 
delivered  pursuant  to  a  contract  which 
contains  no  provision  for  additional  terras, 
the  parties  evince,  in  a  way  not  to  be  mis- 
taken, that  they  suppose  the  bargain  to 
be  consummated.  Kven  where  actual 
possession  has  not  been  taken,  the  owner- 
ship and  risk  pass  by  the  contract,  if  noth- 
ing remains  to  be  done  to  the  property 
by  the  vendor,  snch  as  counting,  measur- 
ing, weighing  or  filling  up,  to  ascertain 
the  number,  quantity  or  weight.  Thus 
in  Rugg  V.  Minett,  11  East,  210,  turpen- 
tine had  been  sold  at  so  much  the  hundred 
weight  in  casks,  to  betaken  at  the  marked 
quantity,  except  two  out  of  which  the 
others  were  to  he  filled  up  before  delivery; 
and  those  two  were  sold  as  containing  in- 
definite quantities.  The  buyer  eujployed 
a  person  to  do  the  tilling,  but  before  he 
completed  it,  the  warehouse,  with  its  con- 
tents, was  destroyed  by  fire;  and  it  was 
held  that  the  property  in  those  filled  up 
had  passed  to  the  buyers,  because  noth- 
ing remained  to  be  done  to  them  by  the 
vendors.  Now  the  number  of  them,  like 
the  number  of  feet  in  this  raft,  could  be 
ascertained  only  by  extrinsic  proof;  and 
the  case,  therefore,  IS  in  point.  In  perfect 
consistence  with  it  is  Zagury  v.  Purnell,  2 
Camp.  240,  in  which  a  sale  of  goat  skins 
by  the  bale,  containing  a  specified  num- 
ber, was  held  not  to  pass  the  property, 
because  the  usage  of  the  trade,  which  was 
consequently  a  part  of  the  contract,  made 
it  the  duty  of  the  seller  to  count  the  skins 
in  each  bale  before  they  were  delivered. 
So  in  Hanson  v.  Meyer,  G  East  G14,  an 
agreement  to  sell  all  the  vendor's  starch 
in  a  particular  warehouse,  at  so  much 
the  hundred  weight,  the  number  of  hun- 
dreds to  be  ascertained  before  delivery, 
did  not  presently  pass  the  ownership. 
There  is  no  lack  of  authority  for   the  prin- 
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ci|)le,  that  while  anything  remains  to  be 
done  by  the  terms  of  the  contract,  to  as- 
certain the  entire  price,  the  property  re- 
mains at  the  risk  of  thfi  vendor;  and  in 
Withers  v.  Lyss,  4  Camp.  237,  the  sale  of 
an  unascertained  quantity  of  rosin  in  a 
particular  warehouse,  not  taken  away, 
but  requested  to  be  kept  in  the  names  and 
at  the  disDosal  of  the  purchasers,  was 
held  not  to  have  been  completely  deliv- 
ered ;  but  it  certainly  would  have  been 
otherwise  had  the  actual  custody  of  it 
been  chanjj;ed.  In  that  event  the  sale 
would  have  been  perfect,  provided  the 
quantity  could  have  been  ascertained  by 
proof.  In  the  case  before  us,  the  raft  was 
actually  delivered;  and,  in  the  absence  of 
stipulation  to  the  contrary,  the  deliv- 
ery evinced  that  no  more  was  to  be  done 
by  the  seller.  Had  he  been  unable  to 
prove  the  number  of  feet  which  were  con- 
tained in  it,  the  sale  would  have  been 
incomplete,  and  he  could  not  have  recov- 
ered. As  he  was  able  to  sati.sfy  the  jury 
on  that  head,  we  must  take  it  that  the 
title  passed  to  the  vendee.  Did  the  subse- 
quent transactions  revest  it? 

The  jury  were  left  to  judge  of  the  au- 
thority given  to  the  agents  as  a  question 
<if  fact;  and  as  there  was  evidence  to 
found  a  conclusion  that  their  powers  were 
general,  we  must  treat  the  case  as  if  the 
fact  were  so;  and  we  must  say  that 
Kldred  was  competent,  with  the  assent  of 
the  other  party,  to  rescind  the  sale,  re- 
vest the  title,  and  make  a  conditional  sale 
to  the  same  vendee  on  terms  which  would 
leave  the  property  at  his  principal's  risk 
till  the  conditions  were  performed.  Was 
that  done?  It  certainly  was  not  intend- 
ed. When  he  first  met  Scott,  the  pur- 
chaser, there  was  no  proposal  on  either 
side  to  recede  from  the  bargain  or  alter 
its  terms.  On  the  contrary,  Scott  ex- 
pressly ratified  what  had  been  done,  and 
in  addition,  proposed  to  fix  the  number  of 
feet  by  an  estimate,  to  which  Eldred  ac- 
ceded, and  a  day  was  appointed  to  meet 
at  the  raft  and  make  it.  This  new  agree- 
ment, it  will  be  remarked,  was  not  only 
an  independent  but  a  conditional  one,  and 
being  itself  imperfect,  was  of  no  force  be- 
ing unexecuted.  At  the  day  appointed, 
Eldred,  and  Tustin  came  and  met,  not 
Scott,  but  a  person  on  his  part,  who  said 
that  Scott  would  attend;  but  he  came 
not,  and  nothing  was  done.    Eldred  then 


sought  him.  found  hlra,  and  agreed  with 
hira  to  have  the  raft  taken  out  of  the  wa- 
ter and  counted  at  a  day  named.  Eldred 
again  attended  and  Scott  did  not,  so  that 
the  second  agreement  turned  out  to  be 
as  abortive  as  the  first,  and  both  became 
as  inoperative  as  if  they  had  not  been 
made.  Moreover,  it  is  obvious  that 
neither  of  them  was  intended  to  impair  or 
alter  the  sale.  The  object,  a  distinct  and 
indo])endent  one,  was  to  relieve  the  pur- 
chaser from  the  alternative  of  taking  the 
agent's  word  for  the  number  of  the  feet, 
or  taking  the  trouble  to  ascertain  it  fur 
himself.  To  hold  that  this  turned  the 
previous  absolute  sale  into  a  conditional 
one,  out  of  which  the  buyer  could  creep 
by  refusing  to  co-operate  in  what  was 
further  to  be  done,  and  thus  leave  the 
property  on  the  vendor's  hands  at  a  place 
remote  "from  the  market,  would  be  not 
only  unreasonable  but  inconsistent  with 
the  evident  purpose  of  the  parties. 

As  to  the  declarations  of  Scott,  on  the 
one  hand,  that  he  had  once  considered 
himself  the  owner  of  the  raft,  and  the  con- 
sent of  Eldred  to  remove  it  to  Harding's 
landing,  on  the  other,  it  is  enough  to  say 
that  these,  though  indicative  of  the  un- 
derstanding of  the  contract  by  the  par- 
ties, were  not  conclusive  of  the  title,  and 
that  they  were  properly  left  to  the  jury.. 
What  is  conclusive  of  it,  however,  is  that 
the  terms  of  the  sale  were  unconditional 
and  sufficiently  certain  to  pass  the  prop- 
erty in  the  first  instance;  that  there  was 
no  evidence  of  an  act  done  to  rescind  or 
alter  it,  and  that  when  the  subsequent 
negotiations  failed,  they  left  the  contract 
where  they  found  it. 

It  is  impossible  to  imagine  an  objection 
to  the  competency  of  Eldred  as  a  witness. 
The  suggestion  is  that  he  may  have  in- 
curred liability  to  his  principal  for  negli- 
gence or  misfeasance,  from  which  he 
would  be  exonerated  by  a  recovery  in 
this  action;  the  answer  to  which  is,  that 
there  was  no  evidence  of  negligence  or 
misfeasance,  and  that,  in  the  absence  of 
proof  of  it,  the  law  presumes  against  it. 
Besides,  exposure  to  the  possibility  of  an 
action  is  one  of  those  contingent  interests 
which  go  only  to  credibility.  Such  were 
the  principles  that  ruled  a  similar  point 
in  M'Credy  v.  Navigation  Co.,  3  Wbart. 
424,  and  which  rule  the  point  before  us. 
Judgment  affirmed. 
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BCRANTON  v.  CLARK. 

(39  N.  Y.  230.) 

Court  of  Appeals  of  New  York,  March  Term, 

Appual  from  order  reversing  a  judgment 
lor  defendant  and  orderinj?  a  new  trial. 
Action  on  a  promissory  note. 

L.  S.  Cliattield,  for  appellant.  Jarne.*! 
Emott,  for  respondents. 

BACON,  J  .  If  the  charge  of  tlie  learned 
judge  upon  the  trial  had  stopped  at  the 
first  proposition  enunciated  by  him,  it  is 
possible  the  verdict  might  be  upheld,  be- 
cause it  may  perhaps  be  said  that  tiiere  is 
some  evidence  from  which  the  jury  might 
possibly  have  found  that  Jerome  was  the 
owner  of  the  note  in  1858,  when  it  is 
claimed  that  he  sold  it  to  Leland.  The 
uncontradicted  and  indeed  overwhelming 
evidence  is  that  in  December,  1857,  the 
note  in  controversy  was  sold  and  deliv- 
ered to  Edwin  C.  Litchfield,  who  held  it 
as  owner  from  that  time  until  August  or 
September,  1860,  when  he  sold  and  trans- 
ferred it  to  Jerome,  who  soon  after  dis- 
posed of  it  to  Elisha  B.  Litchfield,  from 
whom  the  plaintiffs  derive  their  title.  It 
is  quite  likely  that  in  the  transaction  be- 
tween Jerome  and  Leland,  which  occurred 
in  the  fall  of  1858,  both  parties  supposed 
that  this  note  was  among  the  bundle  of 
securities  that  were  traded  off  for  the  wild 
laud,  but  it  is  as  nearly  certain,  as  it  can 
well  be  rendered  by  testimony,  that 
Jerome  had  not  then  either  the  possession 
or  ownership  of  the  note,  and  it  can  hard- 
ly be  claimed  that  the  jury,  if  that  naked 
proposition  had  been  left  to  them  upon 
the  testimony,  could  have  found  any  such 
fact.  The  utmost  that  can  be  insisted  the 
testimony  conduces  to  prove  is,  it  seems 
to  me,  that  Jerome  agreed  to  sell  this 
note,  with  others,  in  exchange  for  the 
lands;  that  the  other  notes  were  handed 
to  the  clerk  of  Jerome,  or  to  Jerome  him- 
self, who  held  them  as  the  depository  of 
Leland,  but  that  this  note  was  not  among 
the  number  and  was  never  in  the  posses- 
sion of  Leland  or  that  of  his  agent. 

Ass'jming  this  to  be  the  state  of  the 
case,  the  jury  were  instructed,  that  if  they 
believed  that  Jerome  sold,  that  is, in  effect 
agreed  to  sell,  this  note  to  Leland,  al- 
though he  was  not  the  owner  at  the  time 
of  this  agreement,  yet  as  he  afterward  be- 
came the  owner,  his  agreement  implied  a 
warranty  of  title,  and  this  subsequently- 
acquired  title  inured  to  the  benefit  of  Le- 
land, his  vendee,  and  payment  to  him  ex- 
tinguishes the  note.  Upon  thi9  proposi- 
tion the  jury  were  authorized  to  find,  as 
they  did,  a  verdict  for  the  defendant;  and 
the  question  is,  whether  the  proposition 
is  sound  in  law;  in  other  words,  is  there 
an  implied  warranty  of  title  in  the  sale  of 
a  chattel  where  the  owner  is  not  in  pos- 
session ? 

It  is  to  b«  assumed  that  there  was  no 
express  affirmation  of  title  by  Jerome  to 
Leland.  There  was,  on  the  one  hand,  a 
sale  of  wild  lands,  and  on  the  other,  a  sale 
and  transfer  by  delivering  of  certain  notes, 
and  an  agreement  to  sell  another  note, 
but   of   which   no   assignment  or  delivery 


was  made,  and  no  written  transfer  exe- 
cuted purporting  to  convey  a  present  in- 
terest, or  one  in  futuro. 

On  this  precise  question,  as  to  the  impli- 
cation of  a  warranty  on  the  sale  of  a 
chattel  not  in  possession  of  the  vendor  at 
the  time.  Chancellor  Kent,  in  his  Com- 
mentaries, states  the  doctrine,  without 
qualification,  to  be,  that  the  ruleofcaveat 
emptor  applies,  and  the  party  buys  at  his 
peril.  2  Com.  478.  He  adds,  that  if  the 
seller  has  possession  of  the  article,  and 
sells  it  as  his  own,  and  not  as  agent  for 
another,  and  for  a  fair  price,  he  is  under- 
stood to  warrant  the  title.  In  support  of 
the  rule  as  thus  stated  he  cites  two  or 
three  old  cases  in  the  English  books.  The 
first  is  the  remark  of  Tanfield,  Chief  Bar- 
on (in  Cro.  Jac.  197i),  to  the  effect  that  if 
one  sells  lands,  whereof  another  is  in  pos- 
se88i<m,  or  a  horse,  whereof  another  is 
possessed,  without  covenant  or  warranty 
for  the  enjoyment,  it  is  at  the  peril  of  him 
who  buys,  and  it  is  not  reason  that  he 
should  have  an  action  at  the  law,  where 
he  did  not  provide  for  himself.  In  Medina 
V.  Stoughton,  1  Salk.  210,  Holt,  Ch.  J.,  de- 
cided that  where  one  having  possession  of 
a  chattel  sells  it,  the  affirmation  that  it  is 
his  amounts  to  a  warranty,  but  aliter 
where  the  seller  is  out  of  possession,  for 
there  may  be  room  to  question  the  seller's 
title,  and  caveat  emptor,  in  such  case,  to 
have  either  an  express  warranty,  or  a 
good  title.  These  cases  seem  to  have  set- 
tled the  law  in  England,  in  conformity 
with  The  XJrinciple  laid  down  by  Kent, 
and  we  have  been  cited  to  no  authority 
doubtingor  questioning  them,  unless  such 
an  inference  may  arise  from  the  remark 
of  Bnller,  in  Pasley  v.  Freeman,  H  T.  R. 
5S,  which  however  is  merely  to  the  effect 
that  if  the  seller  affirms  the  chattel  not  in 
his  possession  to  be  liis,  he  is  bound  to 
answer  for  the  title;  for  in  such  case  the 
vendee  has  nothing  else  to  rely  upon. 
This  places  the  liability  upon  the  ground 
of  an  affirmation,  amounting  to  a  war- 
ranty, and  is  not  at  all  inconsistent  with 
the  principle  enunciated  In  the  two  cases 
on  which  the  rule  as  stated  by  Kent  is 
founded. 

In  this  state  the  same  question  was 
presented,  and  is  very  fully  discussed  both 
on  principle  and  authority  in  the  case  of 
McCoy  V.  Artcher,  3Barb.  32:i.  The  effect 
upon  the  question  of  warranty  of  title  up- 
on a  sale  where  the  property  is  in  or  out 
of  the  possession  of  the  vendor  is  there 
considered,  and  the  propositions  are  es- 
tablished that  possession  by  a  vendor  of 
chattels  is  equivalent  to  an  affirmation 
of  title,  and  in  such  case  the  vendoris  held 
to  an  implied  warranty  of  title,  even 
although  nothing  be  said  on  the  subject 
between  the  parties.  But  if  the  property 
sold  be  at  the  time  of  the  sale  In  the  pos- 
session of  a  third  party,  and  there  be  no 
affirmation  or  assertion  of  ownership,  no 
warranty  of  title  will  he  implied.  In 
those  circumstances,  in  order  to  attach 
any  liability  to  the  vendor  upon  a  sale, 
there  must  be  an  affirmation  which  will 
amount  to  a  warranty  of  the  title. 

The  principle  established   by  this  case  is 
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followed  and  approved  in  Edick  v.  Crini, 
10  Barb.  445,  where  the  court  cite  the  case 
in  Cro.  Jac.197,  and  say  the  general  rule 
is  that  the  vendor  of  a  chattel  impliedly 
warrants  the  title,  yet  when  the  chattel  is 
not  In  the  vendor's  possocsion,  bat  in  that 
of  another,  this  rule  does  not  prevail.  In 
Hopkins  v.  Grinnell,  28  Barb.  53o,  where 
the  sam?  point  arose,  the  decision  was  to 
the  same  effect,  and  tlie  proposition  in  the 
terras  laid  down  by  Kent,  was  reiterated 
and  approved. 

It  i.-i  not  important  to  cite  authorities 
from  other  states,  several  of  which  are 
Quoted  in  the  opinion  of  the  court  in  the 
case  of  McCoy  v.  Artcher,  and  are  to  the 
same  effect.  These  cases  in  our  own 
courts  settle  the  doctrine  witli  us,  from 
whicli  there  ha.s  been  no  dissent  from  the 
earliest  ca.fc  to  the  present  time.  The 
effect  of  tliewe  decisions  is  so>ight  to  be 
evaded  l)y  the  assertion  of  the  defendant's 
counsel,  that  in  these  cases  the  vendor 
never  liad  possession  of  the  thing  sold, 
either  before  or  after  the  sale,  while  here 
Jerome  not  only  had  possession  before  he 
sold,  but  afterward.  It  is  not  perceived 
how  this  fact,  conceding  it  to  exist,  can 
vary  the  principle.  The  counsel,  in  this 
part  of  liis  argument,  also  insists  that 
Jerome  was  the  owner,  and  had  posses- 
sion of  the  note  wlieu  he  sold.  If  tliis 
were  conceded,  the  argument  would  be  at 
an  end,  and  the  proposition  of  law  we 
liave  been  discussing  would  be  immaterial, 
but  it  is  to  be  remarked  that  the  weight 
of  evidence  is  entirely  otherwise,  and  in 
the  proposition  laid  down  by  the  court 
in  this  case,  the  judge  assumes  that  Jer- 
ome was  not  the  owner  of  the  note  at  the 
time  of  the  alleged  sale  (as  he  undoubted- 


ly was  not  in  fact),  but  that  it  was  hi.s 
subsequent  acquisition  of  the  title  that 
inured  to  the  benefit  or  the  vendee  so  that 
he  could  hold  the  vendor  upon  an  implied 
warranty,  which  as  we  have  seen, the  law 
does  not  create,  but  expressly  repudiates. 
In  the  case  of  McCoy  v.  Artcher,  supra, 
the  note,  which  was  the  subject  of  thesale, 
was  potentially  in  the  possession  of  the 
defendants,  being  lield  by  an  agent,  for 
their  benefit,  some  time  prior  to  the  trans- 
action, by  which  they  were  sought  to  be 
charged. 

It  is  said  by  the  defendants'  counsel, 
that  the  certificate  of  Jerome  to  Clark  es- 
tops him  from  maijing  any  claim  on  the 
note  against  Clark,  and  this  estoppel  fol- 
lows the  note  into  the  hands  of  those  de- 
riving title  from  or  through  Jerome.  It 
is  quite  questionable  whether  this  certifi- 
cate was  properly  admitted  in  evidence, 
tlie  effect  being,  if  it  had  any,  to  impeach 
the  title  to  a  chose  in  action  in  the  liands 
of  another  party,  after  Jerome  had  part- 
ed with  it.  But  it  could  not  operate  as  an 
estoppel,  for  the  simple  and  obvious  rea- 
son that  it  was  given  long  after  the  time 
tliat  Clark  had  dealt  with  .Jerome,  and 
liad  professedly  bought  the  note,  and  he 
was  induced  to  no  action  whatever  upon 
the  strength  of  that  certificate,  or  of  any 
representation  made  in  it.  It  lacks  all  the 
elements  of  a  legal  or  equitable  estoppel, 
and  sliould  properly  have  had  no  influence 
in  the  case. 

I  think  the  judgment  of  the  general  term 
should  be  affirmed,  and  judgment  in  ac- 
cordance with  the  stipulation  rendered  for 
the  plaintiffs  for  the  amount  of  the  note 
and  interest,  with  costs. 

AU  concur  except  MASON,  J. 
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SCUDDER  T.  WORSTER  et  al. 

(11  Oush.  573.) 

■Supreme  Judicial   Court  of  Massachusetts. 
Suffolk.    Nov.  Term,  1853. 

This  was  an  action  of  replevin,  for  150 
tjarrela  of  porli,  to  which  the  defendants 
pleaded  only  the  general  issue.  It  was 
submitted  to  this  court  on  an  agreed 
statement  of  facts. 

H.  A.  Scudder,  for  plaintiff.  W.  G.  Rus- 
•eell,  for  defendants. 

DEWEY,  J.  This  case  is  subinitted  up- 
on an  agreed  statement  of  facts,  upon 
which  the  court  are  to  enter  judgment. 
The  first  question  presented,  that  of 
proper  pleadings  and  specification  of  de- 
fence, would  hare  been  more  properly 
raised,  had  the  case  taken  the  ordinary 
course  of  a  trial  by  jury.  By  making  a 
statement  of  facts,  and  asking  the  judg- 
ment of  this  court  thereon,  the  parties  are 
understood  to  have  waived  all  questions 
as  to  the  formal  pleadings,  unless  those 
<]uestlon8  are  in  direct  terms  reserved. 
For  obvious  reasons,  this  ought  to  be  so, 
«s  the  opportunities  for  amendments  of 
the  pleadings  would  be  much  greater,  and 
they  could  be  more  conveniently  allowed 
in  the  earli<)r  stages  of  the  case.  The  pre- 
<'ise  oi)jection  taken  by  the  plaintiff  as  to 
this  matter  is,  that  the  dtfendants  by 
pleading  the  general  issue  witliout  a  speci- 
fication, alleging  the  property  in  them- 
selves in  the  articles  replevied,  admit  the 
property  in  these  articles  to  be  in  the 
plaintiff,  and  deny  only  the  taking  of  the 
same. 

If  this  were  so,  yet  in  a  case  when  the 
Tight  of  property  was  In  (act  the  real  mat- 
ter in  controversy,  and  the  defendant  had 
through  some  misapprehension  omitted 
to  set  forth  his  claim  of  right  of  property, 
an  amendment  ought  to  be  allowed  to 
that  effect,  upon  proper  terms,  if  on  trial 
before  a  jury,  or  the  (ac's  discharged  and 
the  case  sent  to  trial,  if  the  case  were  sub- 
mitted to  the  court  upon  an  agreed  state- 
ment of  facts,  if  it  were  necessary  to  se- 
cure the  defendant  a  hearing  upon  the 
merits  of  the  ease.  But  in  the  present 
case  we  think  the  right  of  the  defendants 
to  assert  their  property  in  the  articles  re- 
plevied, is  not  concluded  hy  the  form  of 
the  pleadings;  first, tor  the  reason  already 
assigned,  that  the  parties  have  ma<le  a 
case  upon  a  statement  of  facts,  and  thus 
waived  the  objeciif)n  as  to  the  form  of  the 
pleadings;  and  secondly,  because  under 
our  statute  of  lSi36,  c.  273,  abolishing  spe- 
^■ial  pleading,  and  allowing  no  other  plea 
than  the  general  issue,  that  was  properly 
pleaded,  and  no  call  having  been  made  for 
an.v  specification  of  defence,  and  no  oiijec- 
tion  taken  to  its  omission,  until  the  argu- 
ment was  heard  here  upon  the  statement 
•of  facts,  it  was  too  late  to  raise  the  point. 
Miller  v.  Sleeper,  4  Cush.  369.  .Nor  can  the 
plaintiff  aid  his  case  by  reference  to  his 
writ  commanding  the  officer  to  replevy 
luO  barrels  of  pork,  "the  property  of  the 
plaintiff, "and  the  return  indorsed  thereon 
toy  the  officer  that  "he  had  replevied  the 
within  mentioned  property."  An  officer's 
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return,  however  conclusive  as  to  the  serv- 
ice of  process,  settles  nothing  of  the  right 
of  property  of  the  parties.  This  case  must 
be  decided  upon  the  result  we  shall  come 
to  upon  the  principal  question  so  fully  ar- 
gued, whether  the  property  in  the  l.'iO  bar- 
rels of  pork  ever  passed  from  the  vendors 
by  a  sale  so  far  complete  as  to  authorize 
the  plaintiff  to  maintain  his  action  of  re- 
plevin for  the  same.  It  appears  from  the 
facts  stated,  that  on  February  10,  Is.jO,  a 
contract  was  made  by  the  defendants 
with  Secomb,  Taylor,  &  Company,  to  sell 
them  2i5()  barrels  of  pork  branded  "  Wor- 
cester &  Hart;"  that  a  hill  of  sale  of  the 
pork  was  made  and  delivered  to  them, 
and  they  gave  the  defendants  their  nego- 
tiable promissory  notes  of  hand  therefor, 
payable  in  six  months;  that  it  was  fur- 
ther agreed  that  the  pork  should  remain 
in  defendants'  cellar  on  storage,  at  the 
1  risk  and  expense  of  the  purchasers;  that 
iSecomb,  Taylor,  &  Company,  on  the  13th 
I  of  May,  1^.50,  sold  100  barrels  of  the  pork 
j  to  one  Lang,  who  received  the  sameof  the 
1  defendants  upon  the  orderof  Secomb.Tay- 
I  lor,  &  Company  ;  that  on  the  2Tth  of  May, 
ilS50,  Secomb,  Taylor,  &  Company  sold 
!  the  plaintiff  150  barrels,  with  an  order  on 
the  defendants  therefor.  The  next  day 
the  plaintiff  gave  notice  to  the  defendants 
of  the  purchase,  and  requested  them  to  liuld 
the  same  on  storage  for  him,  to  whicli  ihe 
defendants  assented.  On  the  2.'ith  of  June, 
Secomb,  Taylor,  &  Company  liecarae  in- 
solvent, and  on  the  same  day  the  plaintiff 
called  upon  the  defendants  for  the  pur- 
pose of  receiving  the  150  barrels  of  pork, 
hut  the  defendants  refused  to  allow  him 
to  do  so.  On  the  next  day  a  more  formal 
demand,  accompanied  by  an  offer  to  pay 
storage,  was  made,  which  being  refusi'd 
by  the  defendants,  an  action  of  replevin 
was  instituted,  and  150  barrels  of  poi'k, 
the  same  now  in  controversy,  were  taken 
and  removed  from  said  cel'ar,  and  deliv- 
ered to  the  plaintiff. 

The  furtherfact  is  stated  in  theca?e,  and 
it  is  this  which  raises  theqiiestion  of  prop- 
erty in  the  plaintiff,  that  tlie  pork  bar- 
gained and  sold  in  the  manner  above 
stated  was  in  the  cellar  of  the  defendants, 
and  a  parcel  of  a  larger  quantity  of  the 
same  brand,  and  also  with  some  of  a  dif- 
ferent brand,  and  so  continued  parcel  t)f 
a  larger  quantity  of  similar  brand,  u])  to 
the  time  of  the  suing  out  of  the  plaintiff's 
writ  of  replevin:  though  this  fact  was 
not  at  the  time  of  the  sale  stated  to  the 
purchasers,  or  to  the  plaintiff  \\  hen  he 
purchased  of  Seccjmb,  Taylor,  &  Com- 
pany. Had  these  2.i()  barrels  of  pcjrk  been 
a  separate  parcel,  or  had  the  parties  des- 
ignated them  hy  any  visible  mark,  distin- 
guishing them  from  the  residue  of  the  ven- 
dors' stock  <jf  pork,  the  sale  would  clearly 
have  been  an  absolute  one,  and  the  prop- 
erty would  at  once  have  passed  to  the 
purchaser.  There  was  nothing  required 
to  have  been  done  but  this  separation 
from  the  general  mass  of  like  kind,  to  have 
placed  the  sale  beyond  all  question  or 
doubt  as  to  its  validity. 

The  oases  cited  by  the  plaintiff's  coimsel 
fully  establish  the  position,  that  what 
was  done  in  this  case  would  have  trans- 
ferred the  property  in  the  pork,  if  the  sale 


706 


SCUDDER  V.  WORSTER. 


had  been  of  all  the  pork  in  the  cellar,  or  of 
any  entire  parcel  neparated  froiu  the  resi- 
dne,  or  if  the  25()  barrels  had  some  descrip- 
tive mark  distiniiiiisliing'  then]  from  the 
other  barrels  not  sold.  The  difficulty  in 
the  case  is,  in  maintaining  that  in  the  ab- 
sence of  each  and  all  these  circumstances, 
distinnuishinj^'  the  articles  sold,  the  partic- 
ular barrels  of  pork  selected  by  the  officer 
from  the  larger  mass  when  he  served  this 
process,  were  the  property  of  tlie  plaintiff, 
or  had  ever  passed  to  him.  In  addition, 
however,  to  the  numerous  cases  cited  to 
establish  the  general  principles  contended 
for  on  the  part  of  the  plaintiff,  and  which 
would  have  been  decisive,  if  it  had  been  a 
sale  of  all  the  pork  in  the  cellar,  or  a  par- 
ticular parcel, orcertain  barrels  havingde- 
scriptive  niarks  which  would  enable  the 
vendee  to  separate  his  own  from  the  resi- 
due, were  cited  several  more  immediately 
bearing  upon  the  present  case,  and  where 
property  not  separable  has  been  held  to 
pass  to  the  vendee.  The  leading  case  re- 
lied upon  is  that  of  Pleasants  v.  Pendle- 
ton, (i  Hand.  t7."j.  This  was  an  action  by 
the  vendor  to  recover  the  price  of  119  bar- 
rels of  flour  sold  to  the  defendant.  No 
other  objection  existed  to  the  validit.v  of 
the  sale,  except  that  the  119  barrels  were 
a  parcel  of  123  barrels,  all  of  similar  kind, 
in  the  same  warehinise.  There  wei'e  cer- 
tain brands  or  marks  on  the  entire  128 
barrels.  The  flour  was  destroyed  by  fire 
while  on  storage,  and  the  vendee  refused 
to  pay  for  the  119,  upon  the  ground  that 
the  sale  was  not  perfected  for  want  of  sep- 
aration from  the  I'S-i  barrels.  The  court 
refused  to  sustain  the  defence,  and  ga>'e 
judgment  for  the  plaintiff.  In  reference  to 
this  case,  Grinike,  J.,  in  Woods  v.  McGee, 
7  Ohio,  IL'T,  says:  "It  is  ini|)ossible  to  di- 
vest our.selves  of  the  impression  that  the 
small  difference  between  the  aggregate 
mass  and  the  quantity  sold,  the  former 
being  123  barrels,  and  the  latter  119,  may 
have  influenced  the  decis^in.  It  was  a 
hard  case,  and  hard  cases  make  shipwreck 
of  principles. " 

Jackson  v.  Anderson,  4  Taunt.  21,  was 
an  action  of  trover  to  recover  for  the  con- 
version of  1969  Spanish  dollars.  It  ap- 
peared that  the  amount  had  been  trans- 
milted  to  a  consignee  for  the  use  of  the 
plaintiff,  but  they  were  in  a  paixcl  of  itpiyis, 
all  of  which  caiiie  into  the  hands  of  the 
defendant.  Among  other  points  raised  at 
the  argument,  was  this,  that  there  was 
aothinir  to  distinguish  the  $19(19  from  the 
entire  mass;  that  there  had  been  no  sepa- 
ration, and  of  course  the  plaintiff  had  no 
property  in  any  particular  portion  of  the 
money.  The  point,  it  seems,  was  not 
made  at  the  trial  before  the  jury,  but  sug- 
gested by  the  court  during  the  argument 
before  the  full  court,  and  this  is  sta  ted  by 
the  reporter;  the  court  interrupted  the 
counsel,  and  intimated  a  strong  doubt,  as 
there  was  nothing  to  distinguish  the 
.f liifi!)  from  the  remaining  contents  of  the 
barrel,  whether  the  action  could  lie.  At  a 
future  day  the  court  gave  judgment  for 
the  plaintiff.  The  objection  was  over- 
ruled upon  the  ground  that  the  defend- 
ant had  disposeil  of  all  the  dollars,  conwe- 
qnently  he  had  disposed  of  those  belong- 
ing to  the  plaintiff. 


The  case  of  Gardner  v.  Dutch,  9  Mass. 
427,  is  apparently  the  strongest  ease  in  fa- 
vor of  the  plaintiff.  The  case  was  re[)levin 
against  an  officer  who  had  attaclied 
goods  as  the  property  of  Wellman  & 
Ropes.  The  plaintiff  hadseventy  six  bags 
of  coffee,  to  which  he  became  entitled  as 
owner,  upon  an  adjustment  of  accounts 
of  a  voyage  he  had  performed  for  Well- 
man  &  Ropes,  but  the  bags  belonging  to 
the  plaintiff  were  in  no  way  distinguished 
by  marks,  or  separated  from  the  other 
coffee  of  Wellman  &  Ropes.  The  plaintiff 
on  his  arrival  at  Salem,  from  his  voyage, 
deli vering  the  entire  coffee  to  Wellman  ik 
Ropes,  taking  their  receipt  "for  seventy- 
six  bags  of  coffee,  being  his  adventure  on 
board  schooner  Liberty,  and  which  we 
hold  subject  to  his  order  at  an.v  time  he 
may  jdease  to  call  for  the  same."  The 
point  taken  in  thecase  was  that  the  plain- 
tiff had  not  the  sole  property,  but  only  an 
undivided  interest,  and  so  could  not  main- 
tain reiilevin.  The  court  ruled  that  the 
plaintiff  was  not  a  tenant  in  common, 
but  might  have  taken  the  number  of  bags 
to  which  he  was'entitled,  at  his  own  selec- 
tion, and  might  maintain  his  action. 

This  case,  on  the  face  of  it,  seems  to  go 
far  to  recognize  the  right  of  one  having  a 
definite  number  of  barrels  of  any  given 
articles  mingled  in  a  common  mass,  to  se- 
lect and  take,  to  the  number  he  is  entitled, 
although  no  previous  separation  had 
taken  place.  It  is,  however,  to  be  borne 
in  mind  in  reference  to  this  case,  that  it 
(lid  not  arise  between  vendor  and  vendee. 
The  interest  in  the  .seventy-six  bags  of 
coffee  did  not  originate  by  purchase  from 
Wellman  &  Ro])es.  They  becanie  the  spe- 
cific jiroperty  (jf  the  plaintiff  in  that  ac- 
tion on  an  adjustment  of  an  adventure, 
the  whol3  proceeds  of  which  were  in  his 
hands;  and  separated  with  the  possession, 
only  when  he  took  their  accountable  re- 
ceipts for  seventy-six  bags,  held  by  them 
on  his  account.  It  did  not  raise  the  ques- 
tion, here  so  fully  discussed,  as  to  what  is 
necessary  to  constitute  a  delivery,  and 
how  far  it  was  necessary  to  have  a  sepa- 
ration from  a  massof  articles,  toconstitute 
a  transfer  of  title.  Perhaps  the  circum- 
stances may  well  have  warranted  that 
decision,  liut  we  are  not  satisfied  that  (he 
doctrine  of  it  can  be  properly  applied  to  a 
case  where  the  party  asserts  his  title, 
clainiing  only  as  a  purchaser  of  a  specific 
number  of  barrels.  There  having  been  no 
possession  on  his  part,  and  no  separation 
of  the  same  from  a  larger  mass  of  articles 
similar  in  kind,  and  no  descriptive  marks 
to  designate  them. 

On  the  other  hand,  in  support  of  the 
position  that  this  sale  was  never  perfected 
for  want  of  sucl.  separation  of  the  pai'tic- 
ular  barrels  on  account  of  the  plaintiff,  or 
some  designation  of  them  from  others  of 
like  kind,  there  will  be  found  a  strong 
weight  of  authority  ;  and  to  some  of  the 
most  prominent  cases  i  will  briefly  refer. 
Thus,  in  the  case  of  Hutchinson  v.  Hunter, 
7  riarr,  140,  which  «as  an  action  of  as- 
sun.psit  to  recover  payment  for  100  bar- 
rels of  molasses  sold  to  the  defendant,  the 
sanje  Ixing  parcel  of  IL'.t  barrels,  and  the 
v.'hole  destroyed  by  fire  while  on  storage, 
and  before  separation   or  designation   of 
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any  particular  barrels,  It  was  held  that 
the  plaintiff  could  not  recover,  the  sale 
never  having  beenconsniiimateil.  Rofjern, 
J.,  says:  "The  lundn mental  rule  which 
applies  to  this  case  is,  that  the  parties 
must  be  agreed  as  to  the  specific  goods 
on  which  the  contract  is  to  attach  before 
there  can  be  a  bargain  and  sale.  The 
goods  must  be  ascertained,  designated, 
and  separated  from  tlie  stock  or  quantity 
vAith  which  they  are  mixed,  before  the 
property  can  pass."  He  considers  the 
case  of  Pleasants  v.  Pendleton,  6  Band. 
475,  as  decided  on  erroneous  principles. 
The  case  of  Hutchinson  v.  Hunter  pre- 
sented a  case  of  a  sub-contract  or  sale  liiie 
the  present,  and  it  was  urged  that  this 
differed  the  case  from  what  it  might  other- 
wise liave  been,  as  respects  the  original 
vendor.  But  the  court  held  that  this  did 
not  vary  the  case  in  the  inatter  of  the  ne- 
cessily  of  a  separation  of  the  article  sold 
from  the  greater  mass.  So  in  Golder  v. 
Ogden.  15  Penn.  St.  (3  Karris,)  528,  where 
a  contract  was  made  tor  the  sale  of  2000 
pieces  of  wall  paper,  the  purchaser  giTiog 
his  notes  therefor  to  the  vendor,  and  tak- 
ing away  with  him  1000  pieces,  and  it  w&s 
agreed  that  the  other  1000  pieces  should 
remain  until  called  for  by  tlie  purchaser, 
upon  a  question  of  property  in  the  re- 
maining 1000  pieces  between  the  assignees 
of  the  vendor  and  the  purchaser,  it  was 
held  that  these  1000 pieces  not  having  been 
selected  by  the  buyer,  or  separated,  or  set 
apart  for  him,  but  remaining  mingled 
with  other  paper  of  same  description,  did 
not  become  the  property  of  the  alleged 
buyer,  as  against  as  assignment  for  the 
benefit  of  the  creditors  of  the  vendor.  The 
principle  advanced  in  thai  case  seems  to 
be  the  sound  one:  "That  the  property 
cannot  pass  until  there  be  a  specific  iden- 
tification in  some  way  of  the  particular 
goods  which  the  party  bargains  for.  The 
law  knows  no  such  thing  as  a  fioating 
right  of  property,  which  may  attach  itself 
either  to  one  parcel  or  the  other,  as  may 
be  found  convenient  afterwards."  The 
case  of  Waldo  v.  Belcher,  11  Iredell,  609, 
was  the  case  of  a  sale  of  corn  b^i  a  vendor, 
having  in  hie  store  3100  bushels  of  corn, 
and  selling  2S00  bushels  of  the  Haine,  but 
the  2S0obuHliels  were  never  separated  from 
the  3100,  and  the  whole  was,  after  the  sale, 
destroyed  by  fire;  and  it  was  held  that 
the  property  in  the  2800  bushels  did  not 
pass  to  the  vendee,  though  it  would  have 
been  otherwise  had  it  been  a  saleof  all  the 
corn  in  the  crib.  The  ground  of  the  deci- 
sion was,  that  there  had  been  no  separa- 
tion, that  it  could  not  be  ascertained 
which  corn  was  the  property  of  the  ven- 
dee until  it  was  separated.  The  purchaser 
could  not  briEg  detinue,  because  he  could 
not  describe  the  particular  thing.  This 
would  be  equally  so  as  to  replevin.  The 
case  of  Merrill  v.  HunnewsU,  13  Pick.  213, 
bears  strongly  upon  the  question  before 
us.  It  was  a  sale  of  nine  arches  of  bricks 
in  a  kiln  containing  a  larger  number,  but 
not  separated  from  the  residue,  or  specif- 
ically designated.     After  the  vendor  had, 


by  other  sales,  reduced  the  quantity  on 
hand  to  less  than  nine  arches,  uixin  a 
question  of  property  l)etween  the  vendte 
and  an  attaching  creditor  of  the  vendor, 
it  was  held  the  purchaser  took  no  proii- 
erty  in  the  bricks,  the  sale  being  of  part  of 
a  large  mass, not  delivered  nor  specifically 
designated. 

Blackburn,  ill  his  Treatise  on  Sales,  p. 
20,  presents  the  law  on  this  subject  thus: 
"Until  the  parties  are  agreed  as  to  the 
specific  identical  goods,  the  contract  can 
be  no  more  than  a  contract  to  supply 
goods  answering  a  particular  description, 
and  since  the  vendor  would  fulfil  his  part 
of  the  contract  by  furnishing  any  parcel 
of  goods  answering  that  description,  it  is 
clear  there  can  be  no  intention  to  transfer 
the  property  in  any  particular  lot  of  goods 
more  than  another,  until  it  is  ascertained 
which  are  the  very  goods  sold." 

Examining  the  facts  in  the  case  before 
us,  and  applying  the  principles  of  thecases 
last  cited,  and  the  approved  elementary 
doctrine  as  to  what  is  necessary  to  consti- 
tute a  sale  of  property  not  separated  from 
the  mass  of  like  kind,  or  designated  by  any 
descriptive  marks,  the  court  are  clearly  of 
opinion  that  the  property  in  the  specified 
150  barrels  of  pork  taken  by  the  i)laintiff, 
under  his  writ  of  replevin,  had  never 
passed  from  the  vendors,  and  therefore 
this  action  cannot  be  maintained. 

In  the  argument  of  this  case  on  the  part 
of  the  plaintiff,  the  case  was  put  as  a  case 
of  intermixture  of  goods,  and  it  was  ar- 
gued that  such  intermixture  having  taken 
place,  the  plaintiff  might,  for  that  cause, 
hold  the  property  as  his.  But,  in  fact, 
there  was  no  such  case  of  intei-mixture. 
The  entire  property  was  always  in  the  de- 
fendants. 

It  was  also  urged  that  the  defendants 
were  estopped  to  deny  that  the  150  barrels 
of  pork  were  the  property  of  the  plaintiff, 
having  given  a  bill  of  sale  of  thf  same, 
and  under  the  circumstances  stated  in  the 
statement  of  facte.  Had  this  been  an  ac- 
tion to  recover  damages  for  the  value  of 
150  barrels  of  pork,  this  position  might  be 
tenable,  and  the  defendants  estopped  to 
deny  the  property  of  the  plaintiff  in  such 
150  barrels.  This  would  be  so  if  an  ac- 
tion had  been  brought  against  the  defend- 
ants as  bailees  of  150  barrels  of  pork,  and 
for  not  delivering  the  same. 

But  the  distinction  between  the  case  of 
an  action  for  damages  for  not  delivering 
15U  barrels,  and  that  of  replevin,  com- 
manding the  officer  to  take  from  the  pos- 
session of  the  defendants  150  barrels,  and 
deliver  the  same  to  plaintiff  as  his  pro[)- 
erty,  is  an  obvious  one.  I'o  sustain  the 
former,  it  is  only  necessary  to  show  a  right 
to  150  barrels  generally,  and  not  any  spe- 
cific 150  barrels;  but  to  maintain  replevin, 
the  plaintiff  must  be  the  owner  of  some 
speciflc  ino  barrels.  If  bought,  they  must 
be  specifically  set  apart,  or  designated  in 
some  way  as  his,  and  not  intermingled 
with  a  larger  mass  of  like  kind  owned  by 
the  vendor. 

Judgment  for  the  defendants. 
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SEITZ  v.  BREWERS'  REFRIGERATING 
MACH.  CO. 

(la  Sup.  Ct.  Eep.  46,  141  U.  S.  510.) 

Supreme  Court  of  the  United  States.    Nov.  9, 1891. 

In  error  to  the  circuit  court  of  the  Unit- 
ed States  for  the  eastern  district  of  New 
Yorls. 

Action  by  the  Brewers'  Refrigerating 
Machine  Coropanj-  against  Michael  Seitz. 
There  was  judgment  for  plaintiff  on  a  ver- 
dict directed  by  the  court,  and  defendant 
brings  error.     Judgment  affirmed. 

Statement  l)y  Fuller,  C.  J.  This  was 
an  action  brought  by  the  Brewers'  Re- 
frigerating Machine  Company  against 
Michael  Seitz  upon  the  following  con- 
tract: "This  agreement,  made  this  11th 
day  of  January,  A.  D.  1879,  between  the 
Brewers'  Refrigerating  Machine  Company 
of  Alexandria,  Va.,  party  of  the  first  part, 
and  Michael  Seitz,  of  Brooklyn,  N.  Y.,  par- 
ty of  the  second  part,  witnesseth  :  That 
the  partj-  of  the  first  part  hereby  agrees 
and  contracts  to  supply  the  party  of  the 
second  part  with  a  No.  2  size  refrigerating 
machine,  as  constr'ucted  by  the  said  party 
of  the  first  part,  by  the  15th  day  of  March 
next,  or  as  soon  thereafter  as  possible,  the 
machine  to  be  delivered  at  the  depot  or 
wharf  in  Philadelphia,  Penn.,  and  to  be  put 
up  and  put  in  operation  in  the  brewery  of 
the  said  party  of  the  second  part  at  258-264 
Maujer  street,  at  Brooklyn,  E.  D.,  N.  Y., 
under  the  superintendence  of  a  competent 
man  furnished  by  the  said  party  of  the 
first  part.  The  party  of  the  second  part 
hereby  agrees  and  contracts  to  pay  to  the 
^aid  party  of  the  first  part  for  said  ma- 
chine the  sum  of  nine  thousand  four  hun- 
dred and  fifty  dollars  ($9,450.0U)  in  manner 
as  follows,  namely  :  Four  thousandseven 
hundred  and  twenty-five  dollars  (f4,- 
725.00)  on  the  day  when  the  machine  is 
put  in  operation  at  the  brewery  of  the  said 
party  of  the  second  part,  and  the  balance 
of  four  thousand  seven  hundred  and  twen- 
ty-five dollars  (.^4,725)  in  three  equal  in- 
stallments; that  is  to  say,  one  thousand 
five  hundred  and  seventy-five  dollars  (.f  1,- 
575.00)  for  each  installment,  payable,  re- 
spectively, in  one,  (1,)  two,  (2,)  and  three 
(3)  months  after  the  day  when  the  machine 
is  put  in  operation  at  the  brewery  of  the 
said  party  of  the  second  part,  for  which 
inKtallments  the  said  party  of  the  second 
part  agrees  and  contracts  to  give  his 
notes  on  the  day  last  mentioned." 

The  complaint,  after  setting  forth  the 
execution  of  the  contract  on  the  11th  of 
January,  A.  D.  1879,  alleged  compliance 
therewith  in  every  respect  by  the  jjlaintiff, 
and  breach  of  the  promise  to  pay  the  pur- 
chase price.  The  defendant  stated  in  his 
answer,  among  other  things,  "that  the 
machine  placed  in  defendant's  brewery 
was  worthless,  and  incapable  of  operat- 
ing to  produce  the  results  represented  by 
plaintiff  to  this  defendant  as  au  induce- 
ment to  enter  into  the  aforesaid  agree- 
ment; that  said  machine  has  not  been  ac- 
cepted by  this  defendant,  nor  operated, 
orattempted  to  beoperated, by  defendant, 
his  agents,  employes,  nor  any  other  per 
son  acting  by  or  under  his  authority,  and 
did  not  pass  outof  thecontrolof  theplain- 
tiif;  nor  has  the  said  machine  been  used 
by  him  in  his  said  brewery,  because  said 


machine  was  worthless,  and  incapable  of 
serving  any  useful  purpose  therein.  "  And 
defendant  also  averred,  by  way  of  coun- 
ter-claim, that  he  had  sustained  damages 
by  reason  of  false  and  fraudulent  repre- 
sentations by  plaintiff  as  to  what  the  ma- 
chine would  accomplish,  in  reliance  upon 
which  he  had  permitted  his  brewery  to  be 
subjected  to  the  action  of  said  machine, 
and  sntfered  loss  accordingly.  Upon  the 
trial  before  the  circuit  judge  and  a  jury, 
plaintiff  proved  tha  t  a  No.  2  size  ref rigera  t- 
ing  machine,  as  constructed  by  the  Brew- 
ers' Refrigerating  Machine  Company,  was 
supplied  defendant,  and  put  up  and  put  in 
operati(m  in  his  brewery  by  it  in  accord- 
ance with  the  terms  of  the  contract.  De- 
fendant thereupon  asked  to  amend  his  an- 
swer, "to  set  up  that  defendant  entered 
into  that  contract  by  reason  of  fraudulent 
representations  on  the  part  of  this  com- 
pany." The  amendment  was  allowed, 
and  was  in  substance  that  plaintiff  repre- 
sented that  the  machine  was  capable  of 
cooling  certain  rooms  in  the  brewery 
which  had  been  examined  by  plaintiff; 
but  the  machine,  when  set  up  and  operat- 
ed, was  not  so  capable,  and  failed  to  per- 
form the  work  for  which,  upon  the  repre- 
sentations of  the  plain  tiff,  the  machine  had 
been  contracted  for  by  defendant;  that 
defendant  contracted  to  purchase  the 
machine  upon  the  guaranty  by  plaintiff  to 
defendant  that  it  would  cool  certain 
rooms,  and  it  was  upon  that  guarant3' 
alone  that  defendant  entered  into  the  con- 
tract; that  defendant  entered  into  the 
contract  upon  the  representations  of  the 
plaintiff  to  the  effect  that  the  No.  2  ma- 
chine referred  to  in  the  contract  set  forth 
in  the  complaint  would  cool  and  was  cap- 
able of  cooling  a  space  of  150,000  cubic  feet 
of  air  continuously  to  a  temperature  suffi- 
ciently low  for  the  purpose  of  brewing  or 
manufacturing  beer  in  the  defendant's 
brewery  or  premises,  that  is  to  say,  to  a 
temperature  in  the  neighborhood  of  40° 
Fahrenheit;  and  that  the  plaintiff  knew, 
at  and  before  the  time  when  the  con- 
tract was  made,  that  the  representa- 
tions made  to  the  defendant  werefalse  and 
unfounded,  and  knew  that  the  said  No. 
2  machine  was  not  capable  of  performing 
the  work  which  plaintiff  represented  it  as 
being  capable  of  performing,  and  knew 
that  the  machine  would  be  worthless  to 
the  defendant  for  the  purposes  for  which 
defendant  contracted  for  it  and  intended 
to  use  it. 

Evidence  on  defendant's  behalf  was  then 
admitted,  tending  to  show  that,  prior  to 
the  execution  of  the  contract,  plaintiff's 
agents  had  represented  that  the  ma- 
chine would  cool  150,000  cubic  feet  to  40° 
Fahrenheit;  that  defendant  had  been 
cooling  his  larewery  with  ice,  and  wished 
the  machine  to  cool  the  rooms  to  about 
the  same  extent;  and  that  the  machine 
did  not  cool  the  rooms  as  desired.  On 
cross-examination  of  the  defendant's 
agent,  it  appeared  that  on  January  13, 
1879,  he  wrote  to  the  secretary  of  the  re- 
frigerating company:  "In  speaking  to 
Mr.  M.  Seitz  to-day  he  said  that  your 
agreement  was  very  unsatisfactory  t-o 
him  ;  in  fact,  that  before  he  would  get  the 
machine  that  he  wanted  a  written  guar- 
anty from  you  that  you  would  cool  hie 
buifding,  which  you  have  seen,  to  3)i  R., 


no 


SEITZ  V.  BREWERS'  REFRIGEBATING  MAOH.  CO. 


and  keep  it  at  that  all  the  time;  other- 
wise he  would  not  liave  the  machine,  as  he 
would  have  no  use  for  it,  as  lie  would 
have  to  put  himself  to  great  expense  and 
^reat  risk  at  the  same  time. "  To  which 
plaintiff  responded,  January  20th:  "I 
reg-ret  to  hear  that  Mr.  Seitz  fccCs  dissatis- 
faction with  the  contract  made  with  him. 
The  guaranty  he  now  asks  for  in  addition 
it  would  n(jt  he  proper  for  us  to  (rive,  as 
Mr.  Seitz  himself  will  see  on  further  reflec- 
tion, we  think.  The  maintenance  of  a 
certain  temperature  in  his  rooms  is  not 
solely  dependent  upon  our  machines;  in 
fact.  There  are  a  great  many  other  things 
entirely  beyond  the  control  of  the  machine 
which  influence  this  temperature.  The 
mode  of  working  the  rooms,  the  water 
used  for  washing,  the  fermentation,  and 
many  other  things  might  be  mentioned  in 
this  connection  as  matters  which  we  can- 
not control,  and  which  jievertheless  are 
most  important  considerations  in  the 
maintenance  of  a  given  teniperature.  We 
are  confident,  from  the  experience  with  the 
Portner  machine  during  last  summer  and 
fall,  that  the  machine  sold  to  Mr.  Seitz 
will  not  only  give  him  the  desired  low 
temperature,  but  will,  in  addition,  give 
him  what  he  never  before  had  in  the 
warmer  months,  namely,  pure  and  dry 
air.  The  machine  we  are  lauilding  for  him 
is  in  many  respects  far  superior  (aside 
rom  size)  to  the  Portner  machine,  and 
when  he  has  had  it  a  year  we  believe  he 
would  not  part  with  it  for  any  money,  if 
he  could  not  replace  it.  That  we  must  de- 
cline to  guaranty  what  Mr.  Seitz  asks  for 
is  simply  for  the  reasons  stated.  There 
are  too  many  side  considerations  entirely 
beyond  the  control  of  the  machines.  Wo 
would  add  that  we  have  not  in  any  in- 
stance been  asked  for  such  a  gimranty  as 
a  condition  of  sale,  but  that  all  the  par- 
ties to  whom  we  have  sold  bought  on  our 
representations,  and  what  they  have  seen 
and  heard  of  the  working  of  the  Portner 
machine."  On  January  lil,  ]S7!I,  defend- 
ant's agent  Telegraphed  plaintiff:  "Will 
you  defend  any  infringement  suits  against 
Mr.  Seitz  forusingyour  machine?"  and  on 
January  Uy,  187'J,  wrote:  "The  machine 
sold  to  Mr.  if.  Seitz  is  all  right,  and  can  be 
sent  at  anytime  that  it  is  ready."  On  the 
Kith  of  March  he  again  wrote  plaintiff: 
"  Mr.  Seitz  would  like  to  have  you  to  com- 
mence at  once  jjutting  up  his  machine." 
The  defendant  having  rested,  the  court, 
on  motion,  directed  a  verdict  for  the 
plaintiff  for  the  amount  claimed.  The 
circuit  judge  remarked  to  the  jury  that 
the  only  defense  worthy  of  consideration 
was  that  the  machine  was  sold  to  the  de- 
fendant under  fraudulent  representations 
by  the  plaintiff's  agents,  but  that  there 
was  no  evidence  of  fraud  whatever  in  the 
case;  that  there  was  evidence  to  show 
that  the  machine  did  not  work  satisfac- 
torily, and  the  jury  were  doubtless  au- 
thorized to  infer  that  it  did  not  have  the 
capacity  of  cooling  lau.UOO  cubic  feet  to 
the  degree  stated,  but  tliut  there  was  a 
written  contract  in  the  case,  which  con. 
tained  no  wari'anty,  and,  consequently,  if 
the  machine  did  not  fulfill  the  expectations 
of  the  defendant,  or  it  it  did  not  fulfill 
verbal  representations  made  at  the  tiuie  the 
contract   was  entered   into,   nevertheless 


defendant  had  no  defense;  that  there 
was  no  evidence  that  false  or  fraudu'ent 
representations  had  been  made;  that  the 
machine  had  been  built  and  put  up  pursu- 
ant to  The  written  contract;  and  that  the 
defendant  could  not  be  permitted,  upon 
the  general  theorj'  that  the  machine  was 
not  a  satisfactory  article,  to  defeat  the 
plaintiff  from  recovery.  The  verdict  hav- 
ing been  rendered  as  directed,  and  judg- 
ment entered  thereon,  the  cause  was 
brought  here  on  writ  of  error. 

Esek  Cun-en,  for  plaintiff  in  error.  John 
H.  V.  Arnold,  for  defendant  in  error. 

Fui.r.ER,  C.  J.  If  the  defense  were  solely 
that  the  defendant  was  induced  by  false 
and  fraudulent  representations  to  enter 
into  the  contract  in  question,  it  is  conced- 
ed that  the  circuit  court  did  not  err  in 
directing  a  verdict  for  the  plaintiff,  as 
there  was  no  evidence  of  fraud  in  the 
case.  It  is  earnestly  contended,  however, 
that,  under  the  answer  as  amended,  the 
defendant  was  entitled  to  avail  him'^elf  of 
the  breach  of  an  alleged  contract  of  war- 
ranty or  guaranty  collateral  to  the  con- 
tract of  purchase  and  sale;  or  of  an  im- 
plied warranty  that  the  machine  should 
be  reasonably  fit  to  accomplish  a  certain 
result.  Assuming  the  sufficiency  of  tht 
pleadings  to  enable  the  questions  indi- 
cated to  be  raised,  we  are  nevertheless  of 
opinion  that  the  direction  of  the  circuit 
court  was  correct.  The  position  of  plain- 
tiff in  error  is.  in  the  first  place,  that  the 
evidence  on  his  behalf  tended  to  show  an 
agreement  between  himself  and  defendant 
in  error,  entered  into  prior  to  or  contem- 
poraneously with  the  written  contract, 
independent  of  the  latter  and  collateral  to 
it,  that  the  machine  purchased  should 
have  a  certain  capacity,  and  should  be 
capable  of  doing  certain  work ;  that  the 
machine  failed  to  come  up  to  the  recjuire- 
ments  of  such  independent  parol  contract; 
that  this  evidence  was  couipetent;  and 
that  tl.e  case  should  therefore  have  been 
left  to  the  jury.  Undoubtedly,  the  exist- 
ence of  a  separate  oral  agreement  as  to 
any  matter  on  which  a  written  contract  is 
silent,  and  which  is  not  inconsistent  with 
its  terms,  may  be  proven  by  parol,  if,  un- 
derthecircumstances  of  the  particularcase, 
it  may  properly  be  interred  that  the  jiar- 
ties  did  not  intend  the  written  pai)er  to  be 
a  complete  and  final  statement  of  the 
whole  of  the  transaction  between  them. 
But  such  an  agreement  must  not  only  he 
collateral,  but  must  relate  to  a  subject 
distinct  from  that  to  which  the  written  con- 
tract applies;  that  is,  it  must  not  be  so 
closel.v  connected  with  the  principal  trans- 
action as  to  form  part  and  parcel  of  it. 
And  when  the  writing  itself  upon  its  face 
is  couched  in  such  terms  as  import  a  com- 
plete legal  obligation,  without  any  un- 
certainty as  to  the  object  or  extent  of  the 
engagement,  it  is  conclusively  presumed 
that  the  whole  engagement  of  the  par- 
ties, and  the  extent  and  manner  of  their 
undertaking,  were  reduced  lo  writing. 
1  Greenl.  Ev.  §  '-'7.5. 

There  is  no  pretense  here  of  any  fraud, 
accident,  or  mistake.  The  written  con- 
tract was  in  all  respects  unambiguous  and 
definite.     The  machine  which  llie  compa- 
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ny  sold,  and  which  Seitz  bought,  was  a 
No.  2  size  refrigerating  machine,  as  con- 
stnicted  by  tlie  company,  and  such  was 
the  machine  which  was  delivered,  put  up, 
and  operated  in  thebrewery.  A  warranty 
or  guaranty  that  that  machine  should  re- 
duce the  temperature  of  the  brewery  to 
40°  Fahrenheit,  while  in  itself  collateral  to 
the  sale,  which  would  be  complete  with- 
out It,  would  be  part  of  the  description, 
and  essential  to  the  identity  of  the  thing 
sold;  and  to  admit  proof  of  such  an  en- 
gagement by  parol  would  be  to  add  an- 
other term  to  the  written  contract,  con- 
trary to  the  settled  and  salutary  rule 
upon  that  subject.  AVhether  the  written 
contract  fully  expressed  the  terms  of  the 
agreement  was  a  question  for  the  court, 
and  since  it  was  in  this  instance  complete 
and  perfect  on  its  face,  without  ambiguity, 
and  embracing  the  whole  subject-matter, 
it  obviously  could  not  be  determined  to 
be  less  comprehensive  than  it  was.  And 
this  conclusion  is  unaffected  by  the  fact 
that  it  did  not  allude  to  the  capacity  of 
the  particular  machine.  To  hold  that 
mere  silence  opened  the  door  to  parol  evi- 
dence in  that  regard  would  be  to  beg  the 
whole  question.  We  are  clear  that  evi- 
dence tending  to  show  the  alleged  inde- 
pendent collateral  contract  was  inadmis- 
sible. Martin  v.  Cole,  104  U.  S.  30;  Gilbert 
V.  Plough  Co., 119  D.  S.  491,  7  Sup.  Ct.  Rep. 
SOS;  The  Delaware,  14  Wall.  579;  Naura- 
berg V.Young, 44  N.. J  Law,  331 ;  Conantv. 
Bank, 121  Ind.323.  22  N.  E.  Rep.250;  Mastv. 
Pearce,  58  Iowa,  579.  8  N.  W.  Rep.  632,  and 
12  N.  W.  Rep.  ."597;  Thompson  v.  Libby,  34 
Minn.  374,  26  N.  W.Rep.  1;  Wilson  v.Deen, 
74N.Y.531;  Robinson  v. McNeill,. 51  111.22.^. 
Failing  in  respect  of  the  alleged  express 
warranty,  plaintiff  in  error  contends,  sec- 
ondly, that  there  was  an  implied  war- 
ranty, arising  from  the  nature  of  the  trans- 
action.  that  the  machine  should  be  rea- 
sonably fit  to  accomplish  certain  results, 
to  effect  which  he  insists  the  purchase  was 
made.  It  is  argued  that  the  evidence  tend- 
ed to  establish  that  theplaintiftknew  that 
the  defendant  had  been  cooling  his  brew- 
ery with  ice,  and  that  the  object  of  obtain- 
ing the  machine  was  to  render  unneces- 
sary the  expense  of  purchasing  ice  for  that 
purpose,  and  that  unless  the  machine 
would  cool  it  to  the  same  extent,  or  about 
the  same,  as  the  ice  did,  it  would  be 
worthless,  so  far  as  he  was  concerned.  *It 
is  not  denied  that  the  machine  was  con- 
structed for  refrigerating  purposes,  and 
that  it  worked  and  operated  as  a  refriger- 
ating machine  should;  but  it  is  said  that 
it  did  not  so  refrigerate  as  to  reduce  the 
temperature  of  the  brewery  to  40° Fahren- 
heit, or  to  a  temperature  which  would 
enable  defendant  to  dispense  with  the  pur- 
chase of  ice.  The  rule  invoked  is  that 
where  a  manufacturercontracts  to  supply 
an  article  which  he  manufactures,  to  be 
applied  to  a  particular  purpose,  so  that 
the  buyer  necessarily  trusts  to  the  judg- 
ment of  the  manufacturer,  the  law  implies 
a  promise  orundertaking  on  his  part  that 
the  article  so  manufactured  and  sold  b.v 
him  for  a  specific  purpose,  and  to  bo  used 
in  a  particular  way,  is  reasonably  fit  and 
I)roper  for  the  purpose  for  which  he  pro- 
fesses to  make  it,  and  for  which  it  is 
known  to  be  required;  but  it  is  also  the 


rule,  as  expressed  in  the  tex'^-booksand  sus- 
tained by  authority,  that  where  a  known, 
described,  and  definite  article  is  ordered 
of  a  manufacturer,  although  it  is  stated 
by  the  purchaser  to  be  required  for  a  par- 
ticular purpose,  still,  if  the  known,  de- 
scribed, and  definite  thing  bo  actually  sup- 
plied, there  is  no  warranty  that  it  shall 
answer  the  particular  purpose  intended 
by  the  buyer.  Benj.  Sales,  §  (iijT;  Add.Cont. 
bk.  2,  c.  7,  p.  *977;  Chanter  v.  Hopkins,  4 
Meos.  &  U''.399;  OUivaiit  v.  Bayley,  5  Q. 
B.  2SS;  District  of  Columbia  v.  Clephane, 
110  U.  S  212,3  Sup.  Ct.  Jtep.  .5(!«;  Bridge 
Co.  V.  Hamilton,  110  U.  S.  los,  3  Snp.  Ct. 
Rep.  537;  Hoe  v.  Sanborn,  21  N.  Y.  .552; 
Deming  v.  Foster,  42  N.  H.  1(15. 

In  thecaseat  bar  the  machine  purchased 
was  specifically  designated  in  thecontract, 
and  the  machine  so  designated  was  deliv- 
ered, put  up,  and  put  in  operation  in  the 
brewery.  The  only  implication  in  regard 
to  it  was  that  it  would  perform  the  work 
the  described  machine  was  made  to  do, 
and  it  is  notcontendedthat  there  was  any 
failure  in  such  performance.  This  is  not 
the  case  of  an  alleged  defect  in  the  process 
of  manufacture  known  to  the  vendor,  but 
not  to  the  purchaser,  nor  of  presumptive 
and  justifiable  reliance  by  the  buyer  on 
the  judgment  of  the  vendor  rather  than 
his  own,  but  of  a  purchase  of  a  specific  ar- 
ticle, manufactured  for  a  particular  use, 
and  fit,  proper,  and  efficacious  for  that 
use,  but  in  respect  to  the  operation  of 
which,  in  producing  a  desired  result  under 
particular  circumstances,  the  buj-er  found 
himself  disappointed.  In  short,  there  was 
no  express  warranty  that  the  machine 
would  cool  ISO.OOOcubic  feet  of  atraost)here 
to  40°  Fahrenheit,  or  any  other  temjier- 
ature,  without  reference  to  the  construc- 
tion of  the  particular  brewery  or  other 
surrounding  circumstances,  and,  if  there 
were  no  actual  warranty,  none  could  be 
imputed.  We  may  add  that,  in  the  light 
of  all  the  evidence  in  the  record,  treated  as 
competent,  we  think  no  verdict  could  be 
permitted  to  stand  which  proceeded  upon 
the  ground  of  the  existence  of  such  a  war- 
ranty as  is  contended  for.  The  alleged  an- 
tecedent representations  as  to  whether 
the  machine  possessed  .sufficient  refrigerat- 
ing power  to  cool  this  brewery  were  no 
more  than  expressions  of  opinion,  confess- 
edly honestly  entertained,  and  dependent 
upon  other  elements  than  the  machine  it- 
self, concerning  which  plaintiff  in  error 
could  form  an  opinion  as  well  as  defend- 
ant; and  the  conduct  of  plaintiff  in  error 
in  demanding,  two  days  after  the  contract 
was  executed,  a  written  guaranty  that 
the  machine  company  would  cool  his  build- 
ing to  3)^°  Reaumur,  (or  40°  Fahrenheit,) 
and  keep  it  at  that  all  the  time,  and  in  ac- 
quiescing in  the  company's  refusal  to  give 
the  guaranty  for  reasons  stated,  and  in 
thereupon  afterwards  ordering  the  com- 
pany to  go  on  with  the  work,  as  exhibit- 
ed in  the  correspondence  between  t'he  par- 
ties, seems  to  us  to  justify  no  other  con- 
clusion than  that  reached  by  the  ver- 
dict. The  judgment  of  the  circuit  court  is 
affirmed. 

Braijley  and  Gray,  JJ.,  were  not  pres- 
ent at  the  argument,  and  took  no  part  in 
the  decision  of  this  case. 
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SEWELL  et  al.  v.  BURDICK  et  al. 

(10  App.  Cas.  74.) 

English  House  of  Lords.    Deo.  5,  1884. 

Appeal  liy  the  flefenclants  From  an  order 
of  the  court  of  apneali  reversing  a  (led- 
Bion  of  Field  J.  The  frtots  are  fully  set  out 
iu  the  in<l};ii'-ent  of  Field  J. 2  Briefly  they 
were  as  foUowK  ■ — 

In  Septeml)er  ISSO  Nercessiantz  shipper] 
machinery  on  the  respondent's  ship  to  be 
carried  from  London  to  Poti  in  the  Black 
sea,  under  bills  of  lading  whereby  tlie 
goods  were  ninde  deliverable  to  the  ship- 
per or  assigns,  freight,  primage,  and  dis- 
bursements to  be  paid  at  destination,  in 
default  the  owners  or  agents  to  have  an 
absolute  lien  on  the  goods  and  liberty  to 
sell  by  auction  and  retain  freight  and  all 
ch  irges.  The  bills  of  lading  indorsed  in 
blank  were  in  November  1880  deposited  by 
Nercessiantz  with  the  appellants,  bank- 
er.-i  in  Manchester,  as  security  for  a  loan 
of  £300  advanced  by  them  to  Nercessiantz. 
The  ship  meanwhile  had  arrived  at  Poti 
in  September,  and  the  goods  were  landed 
and  warehoused  at  the  Russian  custom- 
liouse  in  October.  Nercessiantz  disap- 
peared, and  after  a  year  the  goods  in  ac- 
cordance with  Russian  law  were  sold  to 
pay  custom-house  duty  and  charges,  and 
realized  no  more  than  enough  for  that 
purpose.  Meanwhile  the  appellants  had 
indorsed  tlie  bills  of  lading  to  their 
agents  at  Tiflis  with  isatructions  to  pro- 
tect their  interests,  and  had  informed  the 
shipowners  that  if  the  goods  were  sold 
to  pay  freight,  ets.,  the  appellants  claimed 
all  the  proceeds  over  and  above  the 
amount  due  to  the  shipowners  for  freight 
etc.,  but  the  appellants  never  claimed  de- 
livery of  the  goods.  The  respondent  hav- 
ing brought  an  action  for  £174  8s.  9d.  for 
freight  and  charges,  against  the  appel- 
lants as  indorsees  of  the  bills  of  lading. 
Field  J.  who  tried  the  case  without  a  jury 
gave  judgment  for  the  defendants. s  The 
court  of  appeal  (Brett,  M.  R..  and  Bag- 
gallay,  L.  J.,  Bowen  L.  J.  dissenting)  set 
aside  this  Judgment  and  gave  judgment 
for  the  plaintiff  for  the  amount  claimed.4 
The  defendants  appealed. 

Sir  F.  Herschell,  S.  G.,  (Danckwerts, 
with  him,)  for  appellants.  C.  Hall,  Q.  C, 
and  Edwyn  Jones,  for  respondent. 

Earl  of  SELBORNE,  L.  C.:— My  lords, 
this  appeal  raises  the  question  whether 
under  the  bills  of  lading  act  of  18.55  (1S&  19 
Vict.  c.  Ill)  every  holder  of  a  bill  of  lad- 
ing, indorsed  in  blank,  who  has  taken  it 
by  way  of  security  for  an  advanceof  mon- 
ey (and  has  not  afterwards  parted  with 
it)  is  liable,  by  reason  of  such  indorsement 
only,  to  an  action  for  freight  by  the  ship- 
owner; although  he  may  not  have  ob- 
tained delivery  of  the  goods  or  derived  any 
other  benefit  from  his  security. 

The  goods  in  this  case  were,  by  the 
terms  of  the  bill  of  lading,  deliverable  at 
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Poti,  a  Russian  port  on  the  Blacksea.and 
had  been  landed  and  warehoused  tliere  in 
a  public  warehouse  (no  one  appearing  to 
claim  or  take  charge  of  them)  before  the 
date  of  the  indorsement.  This  was  their 
position  when  the  present  action  was 
brought  by  the  respondent,  the  shipown- 
er, against  the  appellants,  who  were 
bankers  at  Manchester,  and  who  had  ad- 
vanced £300  to  the  shipper  upon  the  secu- 
rity of  the  bill  of  lading.  In  hisstateraent 
of  claim  the  plaintiff  alleged  that  the 
goods  still  remained  at  Poti  under  the 
care  of  the  Russian  authorities;  that  the 
plaintiff  had  under  Russian  law  no  power 
of  selling  them  for  the  purpose  of  paying 
himself  the  amount  claimed  in  the  action 
(£174  8h.  9d.  and  interest);  and  that  the 
Itussian  authorities  were  about  to  sell  the 
same  for  a  sum  barely  sutticient  to  cover 
the  customs  duties  and  government 
charges  thereon.  They  were,  in  fact,  sold 
by  the  Russian  authorities,  and  did  not 
realise  more  than  the  amount  of  those  du- 
ties and  charges. 

Under  these  circumstances,  Field  J  (who 
tried  the  case  without  a  jury)  gave  judg- 
ment for  the  defendants  (the  appellants 
here.)  That  judgment  was  reversed  by  a 
majority  (Brett  M.  R.  and  Baggallay  L. 
J.)  of  the  judges  in  the  court  of  appeal, 
Bowen  L.  J.  dissenting. 
I  The  difference  between  those  learned 
i  judges  mainly  (if  not  altogether)  turned 
;  upon  the  question,  whether,  according  to 
!  the  authorities  from  Lickbarrow  v.  Ma- 
sons downwards,  the  effect  of  an  indorse- 
ment and  deposit  of  a  bill  of  lading,  while 
the  goods  are  in  transitu,  by  way  of  secu- 
rity for  a  loan,  is  to  pass  the  whole  legal 
title  to  the  goods,  or  only  to  pledge  them, 
passing  at  law  a  "special  property "  and 
leaviner  the"general  property"in  the  ship- 
per. That  question  was  much  debated  in 
Glyn  Mills  &  Vo.  v  Efist  and  West  India 
Dock  Company, 8  where  I'rett  L.  J.  ex- 
pressed the  same  opinion  on  which  he 
acted  in  the  present  case,  Bramwell  Ij. 
,T.  taking  the  opposite  view.  My  noble 
friend  Lord  Blackburn,  in  his  opinion  on 
that  case,  when  it  reached  this  house  ad- 
verted to  the  point  but  thought  it  unnec- 
essary to  express  any  opinion  upon  it."? 

In  the  present  case  the  true  question  is 
whether  "the  property"  in  the  goods 
"passed  to  the  Indorsee  upon  or  by  reason 
of  the  indorsement,"  within  the  meaning 
of  those  words,  as  used  in  the  bills  of  lad- 
ing act  of  1855?  It  was  considered  by 
Brett  M.  R.  and  Baggallay  L.  J.  that  if  the 
effect  of  the  indorsement  and  deposit  was 
(as  they  thought)  to  pass  the  whole  legal 
title  tothe  goods  to  the  appellants  ns  in- 
dorsees, leaving  an  equitable  interest  on- 
ly in  the  shipper,  it  was  a  necessary  conse- 
quence that  "the  property  passed"  to 
them  within  the  meaning  of  the  statute, 
and  that  the  respondent,  the  shipowner, 
was  entitled  to  recover  under  the  statute 
in  this  action.  They  clearly  used  the 
words  "legal"  and  "equitable"  in  that 
technical  sense  which  they  have  acquired, 
in  English  law. 
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I  am  DOt  niysplf  -^iitisfied  that  tliis  con- 
sequence is  nece-iHary  ;  but  I  ailinit  that 
there  are  difficulties  in  the  way  of  the  con- 
trary view;  as  there  are  also  difficulties 
(arising  from  the  strong  and  uniiualihed 
language  used  hj-  judges  of  great  authori- 
ty, from  the  time  when  Liekharrow  v. 
Mason**  was  decided  downwards)  in  the 
way  of  the  o|)iuion  that  an  indorsement 
and  deposit  of  a  bill  of  lading  in  a  caselike 
the  present  operates  by  way  of  ple<]ge, 
and  not  as  an  assignment  of  the  whole 
legal  title  to  the  goods.  The  tacts  hen^ 
are  simply  an  indorsement  in  lilank  and 
deposit  of  the  bills  of  lading,  so  indorsed, 
by  way  of  security  for  money  advanced. 
There  are  no  special  circumstances,  ex- 
cept that  the  indorsee  never  did  obtain, 
and  that  it  was  never  xiossible  for  him  (in 
fact)  to  obtain,  delivery  of  the  goods. 

I  should  not  feel  greatly  embarrassed  (if 
there  were  no  other  authority)  by  the  mere 
terras  in  which  the  custom  of  merchants 
was  found  in  Lickbarrow  v.  Mason  ;S 
namely,  that  " bills  of  lading  are  after  the 
shipment,  and  before  the  voyage  perforin- 
e(J,  negotiableand  transferatile  by  theship- 
per's  indorsement  and  delivery,  *  *  * 
and  that  by  such  indorsement  and  deliv- 
ery the  property  in  such  goods  is  trans- 
ferred." This,  it  maybe  said,  is  the  lan- 
guage of  the  bills  of  lading  act.  But  I  do 
not  understand  it  as  necessarily  meaning 
more  than  that  "the  property  "  which  it 
might  be  the  intent  of  the  transaction  to 
transfer,  whetiierspecial  orgeneral,  passes 
by  such  an  indorsement,  according  to  the 
custom  of  merchants.  The  finding  must 
l)e  reasonably  understood;  it  cannot  (ior 
instance)  mean  that  the  property  will  be 
transferred  when  thereisnoconsiileration. 

But,  although  the  custom  as  found 
seems  to  me  to  beconsistent  with  tlie  view 
taken  by  Field  J.  and  Bo  wen  L.  .1.  in  the 
jiresunt  case,  I  have  more  difficulty  in  say- 
ing that  the  language  of  Buller  J.  in  tiie 
earlier  stages  of  Lickbarrow  v.  MasonS* 
is  so.  And,  in  some  later  cases,  other 
great  judges  have  not  only  followed,  but 
have  even  gone  beyond  that  language. 
The  court  of  queen's  bench,  in  Re  VVest- 
zinthus.io  held  that  a  right  of  stoppage  in 
transitu  might  be  exercised  against  the 
interest  remaining  In  the  shipper  subject 
to  the  security  created  by  an  indorsement 
and  deposit  of  the  1)111  of  lading,  but  they 
did  so  on  the  ground,  not  that  the  ship- 
per retained  any  legal  title  or  interest,  but 
that  he  had  an  equity  of  redemption,  of 
which  theformin  which  the  question  then 
arose  enabled  the  court  to  take  notice. 
And,  although  it  is  true  that  in  Harris 
V.  Bircbii  the  court  of  exchequer,  then 
conii)()sed  of  Barons  Parke,  Alderson,  Gur- 
ney,  and  I^olfe,  decided  a  question  of 
stamp  duty  upon  the  ground  that  an  in- 
dorsement and  deposit  of  a  bill  of  lading 
by  way  of  security  operated  as  a  pledge, 
and  Coleridge  J.  in  Jonkyns  v.  Brovcni^ 
considered  it  to  pass  a  special  property 
only   to   the   indorsee,  leaving  the  general 
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property  in  the  shipper,  and  in  Meyerstein 
V.  Barbaras  all  the  judges  of  the  common 
pleas  and  in  the  e.xchequer  chamber  con- 
curred in  that  view,— yet,  on  the  other 
hand,  when  Meyerstein  v.  Barber  came  to 
the  house  of  lords  (where  the  judgments 
of  those  courts  were  affirmed).  Lord  Hath- 
erley  and  Lord  Westbury  used  strong  lan- 
guage of  an  opposite  kind.  Lord  Hather- 
ley  tsaid  :  "If  anything  could  be  supposed 
lo  be  settled  in  mercantile  la w,  I  apfire- 
hend  it  would  be  this,  that,  when  goods 
are  at  sea  the  parting  witli  the  bill  of 
lading  is  parting  with  the  ownership  of 
the  goods;"  and  afterwards,  "I  appre- 
hend that  it  would  shake  the  course  of 
proceeding  between  merchants,  as  sanc- 
tioned by  decided  cases,  if  we  were  to 
hold  that  the  assignment  of  the  bill  of 
lading,  the  goods  heing  at  the  time  at  sea, 
does  not  pass  the  whole  and  complete 
ownership  of  the  goods,  so  that  any  per- 
son taking  a  subsequent  bill  of  lading,  be 
it  the  second  or  be  it  the  third,  must  he 
content  to  submit  to  the  loss  which  would 
arise  from  the  state  of  facts."  These 
words  are  hardly,  if  at  all,  qualified  by 
the  context,  "so  that,"  etc.  although  in  a 
later  sentence  (as  to  which  see  the  re- 
marks of  T^ord  Blackburn  in  7  Appeal 
Cases  page  604),  the  proposition  is  less 
absolute:  "'When  the  vessel  is  at  sea.  and 
the  cargo  has  not  yet  arrived,  the  part- 
ing with  the  bill  of  lading  is  parting  with 
that  which  is  thp  symbol  of  property,  and 
whicli  for  the  purpose  of  conveying  a  right 
and  interest  in  the  property,  is  the  prop- 
erty itself.  "14 

Lord  Westbury's  language  is  similar, 
perhaps  stronger:  "No  doubt"  (he  said) 
"the  transfer  of  it"  (the  bill  of  lading) 
"for  value  passes  the  absolute  property  in 
the  goods."  Ke  quoted  some  words  of 
Erie  C.  J  to  which  I  shall  after  wards  refer, 
as  having  the  same  sense;  he  spoke  of  the 
first  holder  for  value  of  the  bill  of  lading 
as  having  "the  legal  ownership  of  the 
goods,"  "the  legal  right  in  the  property," 
"both  the  right  of  property  and  the  right 
of  possession  passing  by  a  symbol,  the  bill 
of  lading,  which  is  at  once  both  thesymbol 
of  the  propertjj  and  the  evidence'of  the 
right  of  possession.  "15 

To  reconcile  these  expressions  with 
those  used  in  the  same  case  by  the  judges 
of  the  common  pleas  and  in  the  exchequer 
chamber  is  scarcely  possible,  and  yet  no 
dissent  from  the  views  of  those  learned 
judges  was  expressed  in  this  house;  on 
the  contrary  their  reasoning,  and  espe- 
cially that  of  W'dles  J.,  was  referred  to  with 
apparent  approval,  particularly  by  Lord 
Hatherley  and  Lord  Chelmsford.  In  such 
a  conflict,  not  of  decisions  but  of  judicial 
phraseology,  it  not  doctrines,  it  becomes 
important  to  remember  that  it  is  often 
dangerous  to  infer,  even  from  very  strong 
words,  when  used  diverso  intuitu,  con- 
clusions on  other  subjects  which  It  they 
had  been  present  to  the  minds  of  the 
speakers,  might  perhaps  have  led  to  their 
being  more  guarded  or  qualified.  None  of 
the  cases  to  which    I   have  referred    arose 
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upon  the  statute  with  which  your  lord- 
ships have  now  to  deal,  they  related, 
pome  to  the  right  of  stoppage  in  transitu, 
some  to  competing  claims  between  hold- 
ers for  value  of  different  parts  of  the  same 
set  of  bills  of  lading.  It  may  well  be  that, 
as  against  ali  such  claims,  and  against 
parties  setting  up  intei-ests  adverse  to  the 
title  of  the  indorsee  for  value,  such  words 
as  "the  legal  ownership,"  "the  legal 
right,"  "the  right  of  proi)evty  in  the 
goods,"  might  be  used,  and  the  property 
which  passed  to  the  indoi'see  might  be  de- 
scribed as  "absolute"  in  a  sense  substan- 
tially true,  even  though  such  property 
Blight,  as  between  the  Indorsee  receiving 
and  the  shipper  depositing  the  bill  of  lad- 
ing by  way  of  security,  be  special  only  and 
not  general ;  and  though  the  most  apt 
term  for  a  scientific  definition  of  the  trans- 
action as  between  the  borrower  and  the 
lender,  may  be,  not  assignment  or  trans- 
fer, but  pledge. 

In  such  a  state  of  authority  it  is  impor- 
tant to  see  how  the  matter  standsin  prin- 
ciple. 

In  principle  the  custom  of  merchants  as 
found  in  Lickbarrow  v.  Mason  seems  to 
be  as  much  applicable  and  available  to 
pass  a  special  property  at  law  by  the  in- 
dorsement (when  that  is  the  intent  of  the 
transaction)  as  to  pass  the  general  prop- 
erty when  the  transaction  is,  e.  g.,  one  of 
sale.  In  principle  also  there  seems  to  be 
nothing  in  the  nature  of  a  contract  to 
give  security  by  the  delivery  of  a  bill  of 
lading  indorsed  In  blank,  which  requires 
■iiore  in  order  to  give  it  full  effect,  than  a 
pledge  accompanied  by  a  power  to  obtain 
delivery  of  the  goods  when  they  arrive, 
and  (if  necessary)  to  realize  them  for  the 
purpose  of  the  security.  Whether  the  in- 
dorsee when  he  takes  delivery  to  himself 
may  not  be  entitled  to  assume,  and  may 
not  be  held  to  assume  towards  the  ship- 
owner, the  position  of  full  proprietor,  is  a 
different  question.  But,  so  long  at  all 
events  as  the  goods  are  in  transitu,  tliere 
seems  to  be  no  reason  why  the  shipper's 
title  should  be  displaced  any  further  than 
the  nature  and  intent  of  the  transaction 
requires.  This  is  not  inconsistent  with 
what  was  said  by  Erie,  C.  J.  in  Meyerstein 
v.  Barber,'6  that  "the  indorsement  and 
delivery  of  the  bill  of  lading  while  the  ship 
is  at  sea,  operate  exactl.y  the  same  as  the 
delivery  of  the  goods  themselves  to  the 
assignee  after  the  ship's  arrival  would 
do."  The  learned  judge  cannot  have 
meant  that  possession  of  the  symbol  isfor 
every  purpose  the  same  thing  as  actual 
possession  of  the  goods;  what  he  did 
mean  was,  that  the  indorsement  and  de- 
livery of  the  bill  of  lading  by  way  of  pledge 
(which  he  considered  to  be  the  effect  of  the 
transaction  in  that  case)  was  equivalent, 
and  not  more  than  equivalent,  to  a  deliv- 
ery by  way  of  pledge  of  the  goods  them- 
selves. Lord  HardwickeiT  thought  that 
there  was  a  difference  between  an  indorse- 
ment of  a  bill  of  lading  in  blank  and  a  per- 
sonal indorsement,  and  (for  some  pur- 
poses) I  think  there  is  much  reason  for 
that  opinion.    If,  from  a  personal  indor^se- 
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ment,  the  inference  might  propeily  be 
drawn  that  a  title  by  assignment,  as  dis- 
tinguished from  pledge,  was  meant  to 
pass  to  the  indorsee,  it  would  not,  in  my 
opinion,  follow  that  the  same  inference 
ought  to  be  drawn  from  an  indorsement 
in  blank.  Part  of  the  custom  of  mer- 
chants, found  in  Lickbarrow  v.  Mason, is 
was  that  "indorsements  of  bills  of  lading 
in  blank  may  be  filled  np  by  the  person  to 
whom  they  are  delivered  or  transmitted, 
with  words  ordering  the  delivery  of  goods 
to  be  made  to  such  person  ;  and,  accord- 
ing to  the  practice  of  merchants,  the  same 
when  filled  up  have  the  same  operation  as 
if  it  had  been  done  by  the  shipper." 
Whether  it  is  or  is  not  usual  in  practice  to 
fill  up  the  blank  with  any  name  before 
taking  delivery,  it  is  certainly  not  to  be 
implied  from  the  custom  as  thus  found 
that  the  operation  of  the  indorsement, 
while  it  remains  in  blank,  is  necessarily  to 
all  intents  and  purposes  the  same  as  if  it 
were  filled  up  with  the  holder's  name. 
So  long  as  it  remains  in  blankitmay  pass 
from  hand  tu  hand  by  mere  delivery,  or  it 
may  be  redelivered  to  the  shipper  without 
any  new  transfer  or  indorsement,  which 
would  not  be  the  case  if  there  were  a  per- 
sonal indorsement.  It  would  be  strange 
if  the  bills  of  lading  act  has  made  a  per- 
son whose  name  has  never  been  upon  the 
bill  of  lading,  and  who  (as  between  him- 
self and  the  shipowner)  has  never  acted 
upon  it,  liable  to  an  action  by  the  ship- 
owner upon  a  contract  to  which  he  was 
not  a  party. 

1  am  not  however  sure,  that,  for  the  de- 
cision of  the  present  appeal,  it  is  really 
necessary  to  rely,  either  upon  any  differ- 
ence between  a  personal  indorsement  and 
one  in  blank,  or  upon  the  distinction  be- 
tween Such  a  form  of  security  as  (in  Eng- 
lish law)  might  Vie  held  to  pass  the  whole 
legal  title,  and  a  simple  pledge. 

The  statute  with  which  your  lordships 
have  now  to  deal  is  introduced  by  a  pre- 
amble, the  material  part  of  which  is,  that 
"  b.y  the  custom  of  merchants  a  bill  of  lad- 
ing of  goods  being  transferablebyindorse- 
ment  the  propertyin  the  goods  may  there- 
by pass  to  the  indorsee,  but  nevertheless 
all  rights  in  respect  of  the  contract  con- 
tained in  the  bill  of  lading  continue  in  the 
original  shipper  or  owner,  and  it  is  expe- 
dient that  such  rights  should  pass  with 
the  property."  The  1st  section  enacts, 
that  "every  consignee  of  goods  named  in 
a  bill  of  lading,  and  every  indorsee  of  a 
bill  of  lading  to  whiini  the  propertyin  the 
goods  thei'ein  mentioned  shall  pass,  upon 
or  by  reason  of  such  consignment  or  In- 
dorsement, shall  have  transferred  to  and 
vested  in  him  all  rights  of  suit, and  besub- 
ject  to  the  same  liabilities  in  respect  of 
such  goods  as  if  the  contract  contained  in 
the  bill  of  lading  had  been  made  with 
himself."  The  2nd  section  provides  that 
"nothing  herein  contained  shall  prejudice 
or  affect  any  right  of  stoppage  in  transi- 
tu, or  any  right  to  claim  freight  against 
the  original  shipper  or  owner,  or  any  lia- 
bility o!  the  consignee  or  indorsee  by  rea- 
son or  in  consequence  of  his  being  such  con- 
signee  or  indorsee,  or  of  his  receipt  of  the 
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Kooda  bj'  reason  or  in  consequence  of  such 
consiKnnient  or  indorsement.''  There  is 
nothing  p'se  material  in  that  act. 

The  statute  contemplates  the  passing  of 
"the  property  in  the  goods"  by  the  in- 
dorsement of  the  bill  of  ladinfj:,  as  a 
thing  which  may, or  may  not,  happen,  ac- 
cording to  the  nature  and  intent  of  the 
contract  or  dealing,  lor  the  piirpost  of 
which  that  indorsement  Is  made;  and  it 
seems  to  provide  for  those  cases  only  in 
which  the  property  so  pas.ses,  as  to  make 
it  just  and  convenient  that  all  rights  of 
suit  under  the  contract  contained  in  the 
bill  of  lading  should  l)e"  transferred  to  "the 
indorsee,  and  should  not  atiy  longer  •'con- 
tinue in  the  original  shipper  or  owner." 
One  test  of  the  upf)lication  of  the  statute 
may  perhaps  be,  whether,  according  to 
thetrue  intent  and  operation  of  the  con- 
tract between  the  shipper  and  the  in- 
dorsee, the  sliipper  still  retains  any  snch 
proprietary  right  in  the  goods,  as  to  make 
it  just  and  reasonable  that  he  should  also 
retain  rights  of  suit  (the  word  Is  suit,  not 
action)  against  the  shij)owner,  under  the 
contract  contained  in  the  bill  of  lading. 
If  he  does,  the  statute  can  hardly  be  in- 
tended to  take  from  him  those  rights,  and 
transfer  them  to  the  iudorsce.  If  they  are 
not  transferred  to  the  indorsee,  neither  is 
the  indiirsee  subjected  to  the  shippers 
liabilities. 

It  is  very  difficult  to  conceive  that  when 
the  goods  are  still  in  transitu,  when  the 
substance  of  the  contrai't  is  not  sale  and 
pui'thase,  but  borrowing  and  lending,  and 
when  the  indorsement  and  deposit  of  the 
bill  of  lading  is  only  by  w  ay  of  security  for 
a  loan,  it  can  be  the  intention  of  either 
party  thereby,  without  more,  to  divest 
the  shipper  of  all  proprietary  right  to  the 
goods,  and  to  take  from  him  and  transfer 
to  the  indorsee  all  rights  of  suit  under  the 
contract  with  the  shipowner.  That  some 
proprietary  right  (his  original  right,  sub- 
ject only  to  the  creditor's  secui-ity)  re- 
mains In  him  is  Indisputable.  If  that 
proposition  needed  illustration  from  au- 
thority it  would  be  found  in  the  cases  of 
Re  Westzintbus,i9  S[)alding  v.  Ruding.^o 
and  Kemp  v.  Falk.si  Can  it  be  that  he 
is  by  th3  statute  deprived  of  all  remeiiics, 
legal  and  e(iuitable,  nuder  the  bill  of  lad- 
ing, as  long  as  it  remains  in  the  hands  of 
the  secured  creditor?  The  creditor,  in  the 
ordinary  course  of  things,  will  do  nothing 
until  the  time  for  payment  or  delivery  of 
the  goods  arrives.  Can  it  then  he  mate- 
rial whether  the  proprietary  right,  thus 
remaining  In  the  shipper  while  the  goods 
are  in  transitu,  is  legal  orequitable?  The 
statute  relates  to  a  8ul)ject  of  general  mer 
cantilc  law,  in  which  not  Englishmen  only 
but  foreigners  also  may  be,  and  often  are, 
concerned.  Foreign  as  well  as  British  in- 
dorsements of  bills  of  lading  by  way  of  se- 
curity for  advances  (wliich  may  be  made 
abroad,  perhaps  in  countriesnotgoverned 
by  English  laws)  are  liable  to  be  affected 
by  it,  whenever  recourse  must  be  bad  to 
British  courts,  It  seems  to  me  to  be  in- 
conceivable that  the  construction    of   the 


words  "the  property  in  the  goods,"  in. 
such  a  statute  can  have  been  intended  to 
depend  u|)on  any  such  technical  distinction 
as  that  niade  in  English  law  ( but  t)y  no 
means  in  the  laws  of  all  other  countries  in 
which  the  customs  of  merchants  prevail- 
between  legal  and  equitable  titles. 

It  is  to  be  observed  fui-ther  that  the 
statute  contemplates  beneficinro  cum 
onere  and  not  onus  sine  beneficio.  It 
may  be  reasonable  if  the  indorsee  has  the 
benefit  (as  he  would  if  he  were  a  purchaser- 
out  and  out,  or  if  under  his  title  as  in- 
dorsee of  the  bill  of  lading  he  obtained 
delivery  of  the  goods  to  himself),  that  he 
should  take  it  with  its  corresponding  bur- 
ilen,  quoad  the  shipowner.  But  it  would 
tie  the  reverse  of  reasonable  to  impose 
upon  him  such  a  burden,  when  he  h»8 
neither  entered  into  any  contract  of  which 
it  might  be  the  natural  result,  nor  (hav- 
ing taken  a  mere  securit.y)  has  obtained 
any  benefit  from  it.  This  observation  is 
fortified  by  the  fact  that  the  sta  tute  does 
not  appear  to  distinguish  between  in- 
dorsements subsequeutand  those  anterior 
to  its  enactment. 

On  the  other  hand  it  seems  impossible- 
to  suppose  the  legislature  to  have  passed 
this  statute  without  some  reference  to 
the  custom  proved  in  Lick!;arrow  v  .Ma- 
eon,  and  to  the  law  (whatever  may  be 
the  true  view  of  it)  estiitilished  on  the 
same  subject  by  later  authorities  in  the 
English  courts.  And  if  (as  I  think)  it 
ought  to  be  understood  with  some  refer- 
ence to  that  custom  and  to  those  author- 
ities, I  cannot  persuade  myself  that  its 
operation  is  altogether  restricted  to  cases 
of  out  and  out  sale,  or  that  an  indorsee 
of  a  bill  of  lading  by  way  of  security,  who. 
converts  his  s.vmbolical  into  real  posses- 
sion by  ol)taining  delivery  of  the  goods, 
ought  never  to  derive  any  beneflt  from  it. 
The  authorities  decided  upon  the  statute 
itself  appear  to  me  to  be  most  easily  recon- 
ciled with  its  apparent  objects,  anci  with 
e->ch  other,  b.y  a  view  which,  if  hardl.v 
consistent  with  expressions  to  be  found 
in  some  other  cases,  nevertheless  seems 
to  me  to  have  a  real  and  substantial 
foundation  in  reason  and  good  sense;  viz. 
that  the  indorsee  by  way  of  security, 
though  not  having  "the  property"  passed 
to  him  absolutely  and  for  all  purposes  ay 
the  mere  iudorsenifent  and  delivery  of  the 
bill  of  lading  while  the  goods  arc  at  sea, 
has  a  title  by  means  of  which  he  is  en- 
abled to  take  the  position  of  full  pro- 
prietor upon  himself,  with  Its  corres|ii)nd- 
Ing  burdens,  if  he  thinks  tit;  and  that  he 
actually  does  so  as  between  himself  and 
the  shipowner,  if  and  when  he  claims  and 
takes  delivery  of  the  goods  by  virtue  of 
that  title.  The  authorities  decided  upon 
the  statute  are  Fox  v.  Nott^z,  ^5mn^th- 
waite  V.  Wilkins23,  The  Figlia  Maggiore^t, 
and  The  Freedom-^.  Another  case,  Short 
V.  Simpson^o,  was  also  cited  during  the 
argument  at  vour  lordships'  bar. 
In  Fox    V.  Nott    (A.  D.    1861)    the    only 
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'question  determitied  was,  that  tlie  sliip- 
owiit>r  retained  his  remedy  by  action 
against  tiie  shipper,  after  the  indorsement 
of  the  hill  of  lading  (a  case  provided  for 
by  tlie  2nd  section):  but  some  of  the 
learned  judges  expressed  opinions  bearing 
upon  the  general  construction  of  tbe  stat- 
ute. Pollock  C.  B.  said,  "The  indorsee  of 
the  bill  of  lading  may  lie  sued  under  the 
statute,  because  liy  tailing  the  goods  lie 
also  takes  the  liability  to  the  freight. " 
Martin  B.  said,  "The  statute  means  an 
actual  vesting  of  the  property  as  by  bar- 
gain and  sale;"  and  Wilde  B.  said,  "I 
agree  with  my  Brfither  Martin  that  the 
ai't  applies  only  to  aa  absolutu  transfer 
of  the  goods,  and  was  never  intended  to 
deprive  a  person  who  made  advances  on 
the  security  of  the  bill  of  lading  of  the 
benefit  of  the  original  contract  of  the 
shipper  to  pay  the  freight." 

In  Smurthwaite  v.  Williins  (A.  D.  1RG2) 
the  indorsee  of  a  bill  of  lading,  who  had 
indorsed  it  over  t(j  a  third  partj-,  was 
Jield  not  to  he  liable  to  tbe  shipowner. 
Erie  L'.  J.  said,  "The  contention  on  the 
part  of  the  plaintiff  is,  that,  the  i)roperty 
in  the  goods  passing  to  the  defendants  bj 
the  assignment  of  the  bill  of  lading,  under 
the  act,  they  are  liable  for  the  freight,  al- 
though they  never  received  the  goods. 
*  *  *  The  contention  is,  that  the  con- 
signee or  assignee  shall  always  remain 
liable,  like  the  consignor,  although  he  has 
parted  with  all  interest  and  property  in 
the  goods  by  assigning  the  bill  of  lading 
to  a  third  party,  before  the  arrival  of  the 
goods.  The  consequences  which  this 
would  lead  to  are  so  monstrous,  so  mar.i 
festly  unjust,  that  I  should  pause  before  I 
•consented  to  adopt  this  construction  of 
the  act  of  parliament.  The  pertion  who 
received  the  goods  was  always  consid- 
ered liable  for  the  freight;  but  that  was 
not  by  virtue  of  an  original  liability  as  a 
contracting  party,  but  on  a  contract  im- 
plied from  bis  acceptance  of  tlie  goods. 
Looking  at  the  whole  statute,  it  seems  to 
cne  that  the  obvious  m.eaning  is,  that  the 
assignee  who  receives  the  cargo"  (the 
italics  are  in  the  report)  "shall  have  all 
the  rights  and  liabilities  of  a  contracting 
party;  but  that,  if  he  passes  on  the  bill  of 
lading  by  indorsement  to  another,  he 
passes  on  all  the  rights  and  liabilities 
which  the  bill  of  lading  carries  with  it." 
Sir  E.  Vaughan  Williams  agreed.  "Look- 
ing" fhe  said,  "at  the  preamble,  and  at 
the  general  scope  and  intention  of  the 
statute,  I  can  entertain  no  doubt  that 
the  view  presented  by  my  lord  is  the  true 
one;"  and  he  explained  the  effect  of  "the 
general  scope"  of  the  act  to  be,  "that, 
where  the  right  of  property  leaves  the 
party,  the  rights  and  liabilities  under  the 
contract  leave  him  also."  .\  case  like  the 
present,  of  a  security  on  an  indorsed  bill 
of  lading,  not  acted  upon  (and  which,  in 
fact,  never  could  be  acted  upon)  by  tak- 
ing delivery  of  the  goods,  but  at  the  same 
time  not  transferred  to  any  other  per- 
son, differs  (in  specie)  from  that  of  a  man 
who  has  trausferred  the  bill  of  lading  by 
indorsing  it  over  to  another.  But  I  can- 
not see  that  it  would  be  more  reasonable 
to  make  the  holder  of  such  a  security, 
which  he  has  never  realized,  and  never  can 
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realize,  liable  under  the  statute,  than  if 
he  had  parted  with  the  bill  of  lading  to 
somebody  else. 

The  cases  of  The  Figlia  Maggiore  and 
The  Freedom  were  determined  in  the  court 
iif  admiralty  under  anotherstatute,  which 
,(as  Dr.  Lushington  and  his  successor,  in 
my  opinion,  rightly  held)  gave  that  court 
jurisdiction  when,  and  only  when,  there 
was,  independently  of  that  statute,  a 
right  of  action  or  suit;  and,  in  tliose  par- 
ticular cases,  it  appears  to  have  been 
held,  that  there  was  no  such  right  of  ac- 
tion or  suit,  unless  it  was  given  by  tlie 
bills  of  lading  act.  In  both  of  them  the 
plaintiffs,  indorsees  by  way  of  security  of 
bills  of  lading,  had  claimed  and  obtained 
delivery  of  the  goods,  and  then  had 
brought  actions  against  the  shipowners 
for  damages  which  they  had  sustained 
through  breaches  of  the  contracts  con- 
tained in  the  bills  of  lading;  and  they 
were  held  entitled  to  recover.  This  was 
right  if  an  indorsee  under  such  circum- 
stances may  rightly  be  held  entitled  to  the 
benefit  of  the  statute,  as  having  elected 
to  complete  his  potential  and  inchoate 
title  by  taking  possession  of  the  goods, 
and  so  placing  himself  towards  the  ship- 
owner in  the  position  of  proprietor.  May 
it  not  be  said  that  "the  property  in  the 
goods"  then  (if  not  before)  "passes"  to 
him  "by  reason  of  the  indorsement"?  The 
principle  of  the  liability,  which  under 
some  circumstances  was  held,  even  before 
the  statute,  to  attach  to  the  indoi-see  tak- 
ing delivery,  was  regarded  by  Erie  C.  J. 
I  in  Smurthwaite  v.  Wilkins  as  elucidating 
the  policy  and  the  (jbjects  of  the  statute 
itself;  and  both  lie,  and  Pollock  C.  B.  in 
Fox  V.  Nott  spoke  of  "  taking  the  goods,  " 
and  "receiving  the  cargo, "as  the  test  of 
its  application.  The  authf)rities  on  that 
subject  (Jesson  v.  Solly  ;2t  Stindt  v.  Rob- 
erts ;28  AVegeiier  v.  Smith  ;28  Uhappel  v. 
Comfortso  seem  from  this  point  of  view 
to  deserve  consideration. 

The  decision  in  the  court  of  admiralty  in 
the  case  of  The  Freedom  was  affirmed  by 
her   majesty  in  council,  upon  the  advice  of 
the  judicial  committee,   and    although   it 
was  on  a  point  as  to  which  the  admiralty 
had  only   a  statutory  jurisdiction  concur- 
rent   with  the  courts  of  common  law,  and 
though  in  all  English   admiralty  cases  the 
!  appeal  now  lies  to  this  house,  still  this,  as 
!  the   decision    of  a   court   of   final   appeal, 
j  ought  not,  in  any  later  case,  to  be  lightly 
j  departed  from. 

I  The  case  of  Short  V.  SirapsonSi  did  not 
'really  require  anything  to  be  decided  as 
to  tlie  effect  of  the  statute,  and  nothing 
was  in  fact  so  decided.  It  was  there  held 
tliat,quocunque  modo,  whether  under  the 
statute  or  independently  of  the  statute 
the  shipper,  to  whom  a  bill  of  lading 
which  he  had  indorsed  and  delivered  to 
his  creditor  by  way  of  security  was  rein- 
dorsed  and  redelivered  upon  payment  of 
the  loan,  was  remitted  to  his  original 
rights. 
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Upon  the  whole  I  cannot  diHsemiile  that 
this  case  appears  to  rae  to  be  uttendeO 
with  some  considerable  difHculties.  But 
those  difficulties  are  mainly  technical,  aris- 
ing out  of  a  comparison  of  the  language 
of  the  statute  with  various  and  not  always 
consistent  forms  of  expression  found 
in  authorities  not  decided  with  a  view 
to  any  such  consequences  as  those  which 
the  statute  would  produce.  Tliey  deal 
with  questions  between  unpaid  vendors 
of  fj;oods  comprised  in  bills  of  lading  and 
bona  fide  indorsees  of  the  same  liills  of 
lading  for  value,  or  between  ccjmpctiufi; 
and  adverse  claimants  to  priority  as  bona 
tide  holders  for  value  of  the  bills  of  lad- 
ing themselves.  The  statute,  on  tlie  other 
hand,  deals  with  questions  between  ship- 
pers and  indorsees  of  bills  of  lading  claim- 
ing under  them,  and  between  indorsees 
and  sliipowners.  The  preponderance  of 
principle  and  reason  appears  to  me  to  be 
against  the  proposition,  that,  as  between 
those  parties,  it  can  liave  been  intended 
by,  or  can  he  the  effect  of,  the  statute  to 
make  the  creditor  of  the  shipper  liable  (in 
effect)  as  his  surety  to  the  shipowner 
(with  whom  he  was  never bi'ought  in  con- 
tact), by  reason  only  of  the  deposit  with 
him,  by  way  of  security,  of  a  bill  of  lading 
indorsed  in  blank;  his  right  under  that 
deposit,  being  (whether  at  law  or  in  eq- 
uity) special  and  not  general,  and  the 
shipper  retaining  (whether  at  law  or  in 
equit.v)  the  real  and  substantial  property 
in  the  goods,  subject  to  the  security.  It 
had  not,  until  the  present  case,  been  di- 
rectly or  indirectly  determined  by  any 
authority  that  such  is  the  effect  of  the 
statute. 

My  conclusion  is,  that  the  appellants 
ought  to  be  exonerated  by  your  lordships' 
judgtr.ent  from  the  respondent's  action  ; 
and  that  the  order  of  the  court  of  appeal 
ought  to  be  reversed,  with  costs. 

Lord  BLACKBURN :-My  lord^,  the 
jugdnient  of  Field  J.  was  reversed  by  tne 
order  now  under  appeal.  The  case  was 
tried  before  hlni  without  a  jury,  and  J 
think  it  is  necessary  to  see  what  he  had 
to  determine.  There  was  no  question  be- 
tween vendor  and  vendee,  nor  of  stoppage 
in  transitu,  raised,  for  there  was  neither  a 
vendor  nor  a  stoppage.  The  law  anil  de- 
cisions as  to  stoppage  in  transitu  niit;ht 
be  relevant  in  construing  the  statute  is  & 
19  Vict.  c.  Ill,  hut  did  not  otherwise  affect 
the  rights  of  the  parties. 

It  will  be  seen  by  refeience  to  the  state- 
ment of  claim  and  of  defencethat  it  wasnot 
suggested  that  the  defendants  were, at  the 
time  the  goods  were  shipped,  in  any  way 
interested  in  thegoods;  nor  that  they  were, 
either  as  undisclosed  principals  or  otlier- 
wise,  parties  to  the  contract  in  the  bill  of 
lading  until  it  was  delivered  tothem,  after 
the  ship  had  sailed  pnd  the  goods  were  iu 
thehand  of  theshipownersto  becarried  un- 
der the  bill  of  lading  and  were  not  yet  de- 
livered, with  an  indorsement  in  blank  by 
Nercessiantz,  the  consignee  named  in  the 
bill  o(  lading. 

1  do  not  think  that,  either  at  the  trial  or 
on  the  argument,  it  was  at  all  disputed 
that  at  common  law  the  remedy  of  the  ship- 
owner under  a  bill  of  lading    was    by   en- 


forcing his  lien  upon  the  goods,  or  by- 
bringing  an  action  on  thecontract  against 
any  one  who,  at  the  time  when  thegoods 
were  shipped,  was  a  party  to  the  bill  of 
lading,  eitiier  as  being  on  the  face  of  It  a 
contracting  party,  or  as  being  an  undis- 
closed principal  of  such  a  party.  In  either 
of  these  cases  he  might  be  sued  as  having 
been  from  the  beginning  a  party  to  ths 
contract. 

Some  attempts  had  been  made  to  say 
that  the  contract  iu  a  bill  of  lading  might, 
under  some  circumstances  at  least,  be 
transferred  to  an  assignee  in  a  manner 
analogous  to  that  in  which  thecontract 
in  a  bill  of  exchange  was  transferred  by 
the  indorsement  of  the  bill  of  exchange; 
but  I  think  since  the  decision  in  ThomiJ- 
son  V.  Uominy32  in  184."),  it  has  been  undis- 
puted law  that  under  no  circumstances 
could  any  one  not  a  party  to  the  contract 
from  the  beginning  sue  on  it  in  his  own 
name.  Any  action  on  the  contract  at 
common  law  must  be  brought  In  the  name 
of  an  (jriginal  contractor,  and  no  action 
could  be  brought  on  the  contract  against 
one  who  was  uot  liable  to  be  sued  as  an 
original  contractor. 

But  ten  years  later  the  IS  &  19  Vict.  c. 
Ill,  was  passed.  The  preamble  states  this 
as  one  of  the  objects  which  the  legisla- 
ture had  in  view,  "  Whereas  by  the  custom 
of  merchants  a  bill  of  lading  being  trans- 
feralile  by  indorsement  the  propert.v  in 
the  goods  may  thereby  pass  to  the  In- 
dorsee" (which  I  think  for  a  long  time  be- 
fore the  18  &  19  Vict.  A.  D.  18.i5  was  undis- 
puted), "but  nevertheless  all  rights  in  re- 
spect ()f  the  contract  contained  in  the  bill 
of  lading  continue  in  the  original  shipper 
or  owner"  (this,  it  is  to  my  mind  clear, 
refers  to  Thompson  v.  Dominy)3-,  "and  it 
is  expedient  that  such  rights  should  pass 
with  the  property." 

The  mode  in  which  the  legislature  carry 
out  the  object  thus  expressed  in  the  pre- 
amble is  b.v  sect.  1  :  Every  consignee  of 
goods  named  in  a  bill  of  lading,  and  every 
indorsee  of  a  bill  of  lading,  to  whom  the 
property  in  the  goods  therein  mentioned 
sliall  pass  upon  or  by  reason  of  such  con- 
signment or  indorsement,  shall  have 
transferred  to  and  vested  in  him  all  rights 
of  suit,  and  be  subject  to  the  same  liabil- 
ities in  respect  of  such  goods  as  if  the  con- 
tract contained  in  the  bill  of  lading  had 
been  made  with  himself." 

The  case  made  on  thestatement  of  claim 
was  that  "the"  property  had  passed  upon 
or  by  reason  of  the  indorsement  to  the  de- 
fendants. Not  that  they  were  before  that 
a  party  to  the  contract  in  the  bill  of  lad- 
ing, but  that  by  virtue  of  the  act  IS  &  19 
Vict,  when  the  property  passed  they  be- 
came subject  to  the  same  liabilities  as  if 
the  contract  contained  in  the  bill  of  lading 
had  been  made  with  themselves. 

It  is  not  disinited  that  the  delivery  of 
the  bill  of  lading  to  the  defendants  with 
the  indorsement  of  the  consignee  on  it  iu 
blank  was  an  indorsement,  nor  that 
whatever  interest  then  passed  to  them 
still  remained  in  them.  What  was  in 
issue  was  whether  upon  or  l)y  reason  of 
that   indorsement  "the"  property  pnssed. 
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The  first  and  most  important  question 
to  be  decided  in  this  case  is,  wliat  is  the 
true  construction  ot  18  &  19  Vict.  c.  111? 
Does  "  the  property "  in  the  goods  there 
mean  any  legal  property  in  the  goods:  so 
as  to  be  satistied  by  proof  that  a  legal 
property  passed  accompanied  by  a  right 
of  possessi<jn  so  as  to  entitle  the  trans- 
feree to  maintain  trover,  though  it  was 
intended  by  the  parties,  and  was  as  be- 
tween them,  to  be  by  way  of  security 
only,  the  transferor  retaining  a  right  of 
redemption  either  by  way  of  a  common 
law  retention  of  the  general  property, 
though  the  pledgee  had  a  right  to  the 
possession  and  a  property  as  pledgee,  a 
right  exceeding  a  lien:  or  the  whole  prop- 
erty at  law  having  passed  by  way  of 
mortgage  the  transferor  retaining  an 
equity  of  redemjjtion,  which  in  ls,i5  was 
an  equitabje  right,  enforceable  only  in  a 
court  of  equity? 

I  think  that  all  the  judges  below  were 
of  opinion  that  if  the  right  reserved  was 
the  general  right  to  the  property  at  law, 
what  was  transferred  being  only  a  i)ledge 
(conveying  no  doubt  a  right  of  property 
and  an  iainiediate  right  to  the  possession, 
80  that  tlie  transferee  would  be  entitled 
to  bring  an  action  at  law  against  any 
one  who  wrongfully  interfered  with  his 
right),  though  "a"  property,  and  "a" 
property  against  the  indorser,-  passed 
"upon  and  by  reason  of  the  indorsement, " 
yet  the  rirouerty  did  not  pass.  And  I 
agree  with  them.  I  do  not  at  all  jiroceed 
on  the  ground  that  this  being  an  indorse- 
ment in  blank  followed  by  a  delivery  of 
the  bill  of  lading  so  indorsed,  had  any 
different  effect  from  what  would  have 
been  the  effect  if  it  had  been  an  indorse- 
ment to  the  appellants  by  name. 

The  case  of  The  Freedom  waa  cited, 
and  1  think  there  are  expressions  used  in 
the  judgment  delivered  in  that  case  by  Sir 
Joseph  Napier  which  indicate  that  the 
judicial  committee  were  not  of  that  opin- 
ion. It  is  said  (Law  Rep.  3  P.  G  p.  599), 
"The  plaintiffs  were  consignees  for  sale; 
but  as  part  of  the  transaction  a  bill  of  ex- 
change was  drawn  by  the  consignors  for 
nearly  the  full  value  of  the  goods,  the  bills 
of  lading  were  indorsed  by  them  and  for- 
warded to  the  plaintiffs,  by  whom  the 
draft  of  the  consignors  was  accepted  and 
paid  in  due  course."  If  that  was  the 
transaotion  (and  whether  it  was  so  or 
not,  the  judicial  committee  proceeded  on 
the  assumption  that  sucli  was  the  trans- 
action), the  plaintiffs  in  The  Freedom 
were  in  exactly  the  position  of  Cliurch,  in 
the  case  of  Newson  v.  ThorntonSS,  the 
case  to  which  I  shall  have  to  refer  after- 
wards. Church  had  th9  bill  of  lading  in- 
dorsed to  him  as  a  factor,  or  consignee 
for  sale,  and  had  therefore  a  right  to  hold 
the  goods  as  against  the  indorser  as  a 
security  for  all  his  advances,  and  he  had 
authority  at  common  law  to  sell  the 
goods,  and  before  the  arrival  of  the  ship 
to  transfer  the  bill  of  lading  in  further- 
ance of  a  sale,  but  he  had  no  authority  to 
pledge  either  the  goods  or  the  bill  <if  lad- 
ing.    It  is  true  that  by  the  factors' acts 


the  plaintiffs  in  The  Freedom  would  have 
had  a  power,  which  Church  had  not,  to 
pledge  the  bill  of  lading,  but  as  they  did 
not  exercise  that  power  it  could  make  no 
difference. 

The  judgment  then  proceeds:  "Thelecal 
title  to  the  property  in  the  goods  specified 
in  the  bills  of  lading  was  thus  transferred 
to  and  vested  in  the  jilaintiffs;  the  right 
of  suing  upon  the  contract  in  the  bills  of 
lading  was  ti'ansferred  to  them  by  force 
of  the  statute  18  &  19  Vict.  c.  111."  The 
judgment  then  proceeds  to  shew,  I  think 
correctly,  that  the  dictum  of  Martin  B., 
reported  in  Fox  v.  Nott  was  not  neces. 
sary  for  the  decision  in  Fox  v.  Nott,  and 
goes  on:  "Their  lordships  are  satisfied 
that  it  was  intended  by  this  act  that  the 
riglit  of  suing  upon  the  contract  nnder  a 
bill  of  lading  should  follow  the  property 
in  the  goods  therein  specified  ;  that  is  to 
say,  the  legal  title  to  the  goods  as  against 
the  indorser."  It  certainly  seems  to  roe 
that  their  lordships  thought  tliat  "the" 
property  passed  within  the  meaning  of  18 
&  19  Vict.  c.  Ill,  if  any  legal  right  to  hold 
as  against  the  indorser  passed. 

The  statute  which  their  lordships  had 
to  construe  was  the  24  Vict.  c.  10  s.  6, 
which  is  in  these  terms,  "The  high  court 
of  admiralty  shall  have  jurisdiction  over 
any  claim  by  the  owner"  (i.  e.  of  the 
goods)  "or  consignee  or  assignee  of  any 
bill  of  lading  of  any  goods  carried  into 
any  port  in  England  or  Wales  in  any 
ship,  for  damage  done  to  the  goods  or 
any  part  thereof  by  the  negligence  or  mis- 
conduct of  or  tor  any  breach  of  duty  or 
breach  of  contract  on  the  part  of  the 
owner,  master,  or  crew  of  the  ship,  unless 
il  is  shewn  to  the  satisfaction  of  the  court 
that  at  the  time  of  the  institution  of  the 
cause  any  owner  or  part  owner  of  the 
ship  is  domiciled  in  England  or  Wales." 
It  is  not  necessary  to  put  a  construction 
on  24  Vict.  c.  10  s.  6. 

I  think  there  are  very  good  reasons  for 
contending  that  a  person  who  has  pos- 
session of  an  indorsed  bill  of  lading  with- 
out any  right  at  all  to  hold  it  against  the 
indorser,  without  being  owner  of  any  in- 
terest in  the  goods,  is  not  an  "assignee" 
within  the  meaning  of  this  enactment, 
and  consequently  that  what  I  understand 
to  be  the  actual  decision  of  Dr.  liUshiug- 
ton  in  The  St.  CloudS*,  that  such  a  person 
could  not  sue  under  the  admiralty  act, 
may  have  been  right  enough.  It  is  not 
necessary  to  decide  that.  But  1  agree 
with  what  was  said  in  The  Nepoter^s, 
that  it  is  contrary  to  all  rules  of  construc- 
tion to  interpolate  any  reference  to  the 
bill  ot  lading  act  into  the  admiralty  act. 
I  think,  therefore,  that  the  actual  point 
decided  in  The  Freedoms^  might  be  quite 
right,  for  the  plaintiff  in  that  action  had 
a  property,  and  a  very  substantial  prop- 
erty, in  thegoods,  as  against  theindorsers. 
and  every  one  else,  and  was  in  every  sense 
an  assignee  of  the  bill  of  lading.  The 
opinion  expressed  on  the  construction  of 
the  IS  &  19  Vict.c.  HI,  that  in  that  act  the 
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property  meant  a  legal  title  as  against 
the  iiirlorser,  was  pei'liaps  unnecessary, 
and,  I  think,  not  sound. 

The  woi-ds  used  in  the  statute  are  not 
such  as  prima  facie  to  express  such  an  in- 
tention. No  one,  in  ordinary  language, 
would  say  that  when  goods  are  pawned, 
or  money  is  raised  by  mortgage  on  an 
estate,  the  property,  either  in  the  goods 
or  land,  passes  to  the  pledgee  or  mort- 
gagee, and  I  cannot  think  tliat  the  object 
of  the  enactment  was  to  enact  that  no 
security  for  a  loan  should  be  taUen  on 
the  transfer  of  bills  of  lading  unless  the 
Jender  incurred  all  the  liabilities  of  his  bor- 
rower on  the  contract.  That  would 
greatly,  and  I  think  unnecessarily,  hamper 
the  business  of  advancing  money  on  such 
securities  which  the  legislature 'has,  by 
the  factors  acts,  shewn  it  thinks  ought 
rather  to  be  encouraged. 

It  is  not  uncommon  to  reduce  into  writ- 
ing the  agreement  between  the  banker 
and  his  customers  as  to  the  t(^rms  on 
which  the  bills  of  lading  deposited  by 
them  as  securities  are  to  be  held.  Such 
was  the  case  in  Glyn  \.  East  and  West 
India  Dock  (,'ompany3T,  as  t(j  which  I 
shall  have  more  to  say  hereafter.  When 
there  is  such  a  writing, it  is, in  the  absence 
of  fraud,  conclusive  as  between  the  par- 
ties as  to  what  they  intended.  And  I  do 
not  in  the  least  question  that  such  a  writ- 
ing may  be  so  expressed  as  to  shew  that 
between  the  parties  the  transfer  was  a 
mortgage,  though  of  goods,  in  the  man- 
ner with  which  everyone  is  familiar  with 
regard  to  lands.  The  equity  of  redemp- 
tion in  such  a  case  was  an  equitable 
estate  only,  and  in  18.55  enforceable  in 
equity,  not  at  law. 

Where  tliere  is  neither  a  symbolical  de- 
livery by  a  transfer  of  a  bill  of  lading,  nor 
an  actual  delivery  of  the  goods  them- 
selves, there  may  be  (though  there  sfldom 
is)  a  substantial  difference  in  the  rights 
of  the  lender  according  as  the  transaction 
is  of  the  one  kind  or  the  other. 

In  Howes  v.  Baliss,  Ball  sold  and  de- 
livered a  coach  to  John  Howes  (since  de- 
ceased) under  an  agreement  in  writing,  in 
which  there  was  this  clau.ie,  "And  further 
I,  John  Howes,  do  agree  that  Thomas 
Ball  do  have  and  hold  a  claim  upon  the 
coach  until  the  debt  be  duly  paid."  John 
Howes  died  without  having  paid  the 
debt.  Ball,  after  his  death,  seized  the 
coach,  for  which  seizure  the  action  was 
brought  by  the  executor.  Had  that 
agreement  amounted  to  a  mortgage  by 
John  Howes  to  Ball,  I  take  It  there  could 
have  been  no  doubt  that  the  mortgagee 
would  have  had  as  much  right  against 
the  executor  of  John  Howes  as  he  would 
have  had  against  John  Howes  himself. 
But  it  was  held  that  it  did  not  amount 
to  a  mortgage,  but  only  to  an  agreement 
that  Ball  should  have  a  right  of  hypo- 
thec, and,  there  having  been  no  delivery 
by  Howes  to  Ball,  the  decision  was  that 
though  so  long  as  .John  Howes  lived  and 
tield  the  propert.y  in  the  coach  Ball  might 
have  justified    the  seizure,  as  against  him. 


he  could  not  justify  a  seizure  as  against 
the  representatives,  in  Flory  v.  DennySS 
where  the  agreement  was  "as  aa  addi- 
tional security  f;)r  a  loan  to  assign  all  the 
debtor's  right  and  interest  in  a  chattel,  " 
it  was  held  to  be  a  mortgage,  and  to  oper- 
ate so  as  to  transfer  the  projierty,  w  ith- 
out  any  dslivery,  as  a  bargain  and  sale 
out  and  out  of  the  goods  would,  though 
an  agreement  to  create  a  pledge  would, 
according  to  Howes  v.  Ball,  have  con- 
veyed no  property  of  any  kind  in  the 
goods  without  a  delivery. 

But  where  the  goods  are  at  sea,  and 
there  is  a  transfer  of  the  bill  of  lading, 
there  is  a  delivery  of  possession,  syniljol- 
ical,  it  is  true,  but  all  that  can  be  given. 
The  question  whether  there  was  a  mort- 
gage or  ocly  a  common  law  jiledgo,  or 
hypothec,  it  being  accompanied  by  deliv- 
ery, might  affect  the  questiop  what  was 
the  court  in  which  those  rights  were  to 
be  enforced,  but  does  not  affect  the  sub- 
stan  e  of  the  rights.  The  borrower  if 
ready  and  willing  to  pay  the  nioiiey, 
mikht  in  the  one  case  be  alile  to  bring  an 
action  at  law  against  the  lender  who  re- 
fused to  allow  him  to  redeem,  and  in  the 
other  have  to  sue  in  equity,  but  as  it 
would  equally  be  a  plndge  his  rights 
would  be  the  same  in  substance.  I  am 
therefore  strongly  inclined  to  hold  that 
even  if  this  was  a  mortgage  there  would 
not  have  been  a  transfer  of  "  the'  prop- 
erty within  the  meaning  of  IS  &  19  Vict.  c. 
111.  This  IS  contrary  to  the  opinions  not 
only  of  Brett  M.  R.  and  Baggallay  L.  J., 
but  of  Field  J.  also. 

Bowen  L.  J.  who  agreed  with  Field  J. 
in  thinking  that  this  was  not  a  mortgage 
but  oi;ly  a  pledge,  did  not  express  any 
opinion  as  to  what  would  have  been  the 
law  if  it  l.ad  been  a  mortgage.  I  believe 
all  the  noble  and  learned  lords  who  heard 
theargument  areagreed  with  him  in  think- 
ing that  in  this  case  it  was  only  a  pledge. 
I  do  not  therefore  intend  to  express  a  final 
decision  that  an  assignee  of  a  bill  of  lad- 
i;ig  by  way  of  mortgage  is  not  as  such  lia- 
ble to  be  sued  under  Is  &  lOVicc.  c.  Ill; 
but  only  to  guard  against  its  being  sup- 
posed that  even  if  Brett  M.  R.  and  Bag- 
gallay Li.  J.  were  rigiit  in  holding  this  a 
mortgage,  I,  as  at  present  iid  vised,  should 
agree  in  their  conclusion  that  the  defend- 
ants could  be  sued. 

1  now  proceed  to  consider  the  question 
on  which  the  court  of  appeal  were  divided 
in  opinion,  but  the  majority  made  the 
order  now  appealed  against.  The  ques- 
tion is  stated  by  Brett  M.  R.  to  be  "Dues 
the  indorsement  of  a  bill  of  lading  as  a 
security  for  an  advance,  by  a  necessary 
implication  which  cannot  be  disproved, 
pass  the  legal  property  in  the  goods 
named  in  the  Viill  of  lading  to  the  in- 
dorsee with  an  equity  in  the  indorser,  the 
borrower,  to  redeem  the  hill  of  lading  by 
payment,  or  to  receive  the  balance,  it 
any,  on  a  sale?  "-w 

Field  .T.  bad  held,  and  Bowen  L.  J. 
agreed  with  him,  that  it  might  so  oper- 
ate, if  so  intended    by   the   parties   at   the 
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time,  but  did  not  so  operate  if  it  was  in- 
temleil  to  he  no  more  than  a  pledge  as  dis- 
tinguished from  a  mortgaKe. 

I  do  not  understand  tl>at  any  one  of 
the  "judges  below  disputed  that'  if  it  was 
a  question  of  intention  depending  on  the 
evidence,  the  finding  of  Field  J.  was  right ; 
but  the  majority  in  the  court  of  appeal 
proceeded  on  the  principles  liid  down  by 
Brett  L  J.  in  Glyn  v.  East  and  West  India 
Docli  Company .41  In  that  case  tlie  terms 
on  which  the  bill  of  lading  was  delivered 
to  Glyn  &  Co.  were  reduced  to  writing, 
and  the  question  tlierefore  whether  it  was 
intended  to  deliver  it  by  way  of  pledge 
only,  or  by  way  of  a  mortgage,  depended 
on  tlie  construction  of  that  writing. 
Whether  Brett  L.  J.  thought  that  on  the 
construction  of  the  written  instrument 
it  was  intended  to  be  a  uiortgage  I  do 
not  linow;  I  do  not  thinly  he  proceeded 
on  that  ground.  He  said  it  was  a  mort- 
gage, and  that  the  effect  of  the  statute  18 
&  19  Vict.  c.  Ill  was  to  transfer  the  right 
to  sue  and  the  liability  to  be  sued  to  Glyn 
&Co. 

Lord  Bramwell,  then  Brannvell  L.  J., 
was  of  an  opposite  opinion  on  both 
points.  He  thought  that  Glyn  &  Co  had 
a  special  property  and  a  rigiit  of  posses- 
sion and  no  more. 

In  the  lionse  of  lords  I  said,  "I  do  not 
thinli  it  necessary  to  express  any  opinion 
on  a  question  much  discussed  by  Brett  L. 
J.,  I  mean  whether  the  property  which  the 
banliers  were  to  have  was  the  whole  legal 
Dropery  in  the  goods,  Cottaui  <fe  Co.'s  in- 
terest being  equitable  only,  or  wliether 
the  banljers  were  only  to  have  a  special 
proi)erty  as  pawnees,  Cottam  &  Co.  hiiv- 
ing  tlie  legal  general  property.  Either 
wa.y  the  banlters  had  a  legal  propert.y, 
and  at  law  the  right  to  the  possession, 
Bulijpct  to  the  shipowner's  lien,  and  were 
entitled  to  maintain  an  action  against 
any  one  who,  Avithout  justification  or 
legal  excuse,  deprived  them  of  that 
right.  "42  All  tlip  noble  and  learned  lords 
agreed  in  this.  I  thinli  therefore  the  de- 
cision of  this  house  is  a  strong  authority 
in  support  of  the  position  wliich  I  have 
before  advanced,  that  the  rights  of  a 
mortgagee  having  talien  a  bill  of  lading, 
and  tlie  rights  of  a  pawnee  having  talien 
a  bill  of  lading,  are  in  substance  the  same. 

I  did  not  thinlc  it  necessary  to  point  out 
that  the  question  which  the  house  in 
Glyn  V.  East  and  Wsst  India  Dock  Com- 
pany had  to  decide,  and  did  decide,  would 
have  been  ju.st  the  same  if  IS  &  19  Vict.  c. 
Ill  had  never  been  passed  or  had  been  re- 
pealed, and  consequently  that  it  was  nn- 
necessary  to  express  an.v  opinion  on  tlie 
construction  of  that  act,  but  it  obviously 
was  so. 

Before  proceeding  farther  I  wish  to  point 
out  what  in  m.y  opinion  is  a  great  mis- 
apprehension as  to  the  effect  of  the  de- 
cision of  this  house  in  Lickbarrow  v. 
Mason48_  .)r)(j  as  to  the  weight  to  be 
given  to  the  opinion  of  Buller  J.  delivered 
in  this  house  and  reported  in  a  note  to  6 
East. 
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.  1  have  already  said  that  in  this  case 
there  is  no  sale,  no  vendor,  and  no  ven- 
dee, and  no  stoppage  in  transitu,  so  that 
this  misapprehension,  as  I  think  it  is,  is 
not  so  material  as  it  might  be  in  some 
other  cases. 

A  demurrer  on  evidence,  as  is  pointed 
out  by  Eyre  C.  J.  in  delivering  the  unani- 
mous opinion  of  the  judges  in  Gibson  y. 
Hunter, 44  not  Gibson  v,  Minet,  as  is  bv 
mistnke  said  in  the  note  in  (i  East,  though 
not  familiar  in  practice,  was  a  proceeding 
known  to  the  law.  He  explains  it,  and 
states  his  very  confident  expectations 
(which  have  iieen  justified  by  the  result) 
that  no  dem.urrer  on  evidence  would  again 
be  brought  before  the  house. 

It  may  be  well  to  point  out  the  dates. 
The  demurrer  to  evidence  in  Eickbarrow 
V.  Ma8on45  was  in  1787.  The  only  case  of 
a  demurrer  on  evidence  in  what  were  then 
recent  times,  was  Cocksedge  v.  Fan- 
8huw,46  on  which  jadgment  had  been 
given  in  this  house  in  1783.  Neither  in  the 
king's  bench  nor  in  the  exchequer  cham- 
ber was  any  question  raised  in  Lickbar- 
row V.  Mason  as  to  the  mode  in  which  the 
questions  discussed  were  raised.  In  1790 
the  writ  of  error  from  the  decision  of  the 
exchequer  chamber  was  brought  before 
the  liouse  of  lords.  The  law  peers  at  that 
time,  were  Lord  Thurlow,  Lord  Lough- 
borough, and  Lord  Kenyon.  When  it  was 
argued  does  not  appear,  but  it  was  ar- 
gued, and  the  same  question  as  had  been 
asked  of  the  judges  in  Cocksedge  v.  Fan- 
Shaw  was  asked  of  tlie  judges.  Sixjudges 
(including  all  the  survivors  of  those  who 
had  joined  in  Lord  Loughborough's  judg- 
ment in  the  exchequer  chamlier)  answered 
in  favour  of  the  respondent.  The  three 
judges  who  had  given  judgment  in  the 
king's  bench  answered  in  favourof  the  ap- 
pellant. This  house  delayed  giving  its 
opinion  till  179H.  In  the  meantime, in]791, 
there  was  a  demurrer  to  evidence  in  Gib- 
son V.  Hunter,  which  was  brought  before 
this  house.  Tlie  case  in  this  house  is  re- 
ported, 2  H.  Bl.  187.  On  the  7th  of  Febru- 
ary 1793  this  house  gave  judgment  award- 
ing a  venire  de  novo.  One  week  after- 
wards, on  the  14th  of  February  1793,  this 
house  delivered  judgment  in'  the  long 
pending  case  of  Lickbarrow  v.  Mason, 
awarding  in  that  case  also  a  venire  de  no- 
vo. Lord  Loughborough  was  himself  at 
that  time  lord  chancellor. 

I  should  have  thought,  if  anything  was 
clear,  it  was  that  this  house  did  not  de- 
cide anything,  except  that  on  that  demur- 
rer to  the  evidence  no  judgment  could  be 
given;  certainly  the  last  conclusion  that 
I  should  draw  is  that  stated  by  Field  J., 
that  the  house  in  which  Lord  Loughbor- 
ough was  cliancellor  decided  "presuma- 
bly" on  the  opinion  delivered  by  Buller  ,J. 
against  the  judgment  of  Lord  Loughbor- 
ough, whicli  six  judges  to  three  had 
thought  right.  Neithercan  I  at  all  agree 
in  the  opinion  expressed  by  Field  .1.  that 
the  opinion  of  Buller  J.  has  always  been 
taken  as  the  law,  and  been  adopted  and 
followed  as  the  law  up  to  the  present  day. 
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It  never  was  published  till  J805  in  a  note 
to  (i  East  20.  I  liave  for  many  years  been 
of  opinion,  anrl  wtill  remain  of  opinion, 
that  much  of  what  Duller  J.  expresses  in 
that  opinion  as  to  stoppage  in  transitu 
was  peculiar  to  himself,  and  was  never 
adopted  by  any  other  judne,  and  is  not 
law  at  the  present  day.  But  it  is  not  nec- 
essary to  i)urKue  the  subject  further,  as  I 
agree  with  Bowen  L.  J.  that  neither  the 
statement  of  the  custom  of  merchants  in 
the  special  verdict  In  Lickbarrow  v.  Ma- 
son, nor  the  opinion  of  Duller  J.,  justiHes 
the  inference-  that  the  indorsement  of  a 
bill  of  lading  for  a  valuable  consideration 
must  pa.ss  the  entire  legal  property,  what- 
ever was  the  intention  of  the  parties. 

In  Liclibarro  w  v.  Mason,  Turing  was  an 
unpaid  vendor  to  Freeman.  He  had  in- 
dorsed the  bill  of  lading-  to  Freeman,  and 
had  not  therefore  any  right,  except  that 
of  stopping  the  goods  while  in  transitu  if 
Freeman  became  insolvent  without  ha  ving 
paid  for  the  goods,  and  that  right  he  liad, 
thouglitheindorsed  bill  of  lading  had  been 
sent  on  to  tli3  vendee,  so  long  as  that  bill 
of  lading  remaineci  in  the  vemiee's  hands. 
But  before  any  such  stoppage  Freeman, 
for  valuable  consideration,  indorsed  the 
bill  of  lading  to  Lickbarrow,  who  wheth- 
er as  mortgagee  or  pledgee,  had  a  legal 
property  accompanied  by  a  right  of  pos- 
session. The  point  which  I  understand  to 
have  been  decided  in  Lickbarrow  v.  Ma- 
son was,  that  on  the  transfer  of  the  hill  of 
lading  to  Lickbarrow  the  «oods  ceased 
to  be  in  transitu,  the  shipownerfrom  that 
time  no  longer  holding  them  as  a  middle- 
man to  carry  the  goods  from  the  unpaid 
vendor,  Turing,  to  Freeman  his  vendee, 
but  holding  them  as  agent  for  Lickbar- 
row. It  was  held,  first  in  Re  Westzin- 
thusiT  and  then  in  Spalding  v.  Ruding,-t8 
that  where  the  transitus  was  thus  put  an 
end  to  by  what  was  in  reality  only  a 
pledge,  the  stoppage  might  be  madeavail- 
able  in  equity  so  far  as  the  rights  of  the 
pledgee  did  not  extend.  I  thought,  and 
still  think,  that  the  reason  why  the  stop- 
page could  nut  be  made  available  at  law 
was  because  the  shipowner  no  longer  held 
the  goods  as  a  middleman,  as  the  trans- 
feree of  the  bill  of  lading  for  valuable  con- 
sideration and  bona  fide  so  as  to  give  him 
a  security  whether  by  way  of  mortgage 
or  by  way  of  pledge,  had  a  legal  property 
in  the  goods  which  he  could  enforce  as 
against  the  shipowner.  Such  being  my 
view  of  the  law,  whether  it  was  right  or 
wrong,  I  expressed  myself  accordingly  in 
Kemp  v.  Falk,-i9  so  as  to  shew  that  I 
thought  so;  but  there  was  nothing  in  that 
case  to  call  for  a  decision  on  the  point 
now  before  this  house. 

In  Nev.-goii  v.  Thornton^o  Lord  Ellen- 
borough  says:  "I  should  be  very  sorry  if 
anything  fell  from  the  court  which  weak- 
ened the  authority  of  Lickbarrow  v.  Ma- 
son as  to  the  right  of  a  vendee  to  pass  the 
property  of  goods  in  transitu  by  indorse- 
ment of  the  bill  of  lading  to  a  bona  tide 
holder  for  a  valuable  consideration    and 
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without  notice.  For  as  to  Wright  v. 
Campbell,-'!  though  that  was  the  case  of 
an  indorsement  of  a  factor,  it  was  an  out- 
right assignment  of  the  property  for  value. 
Scott,  the  indorsee,  was  to  sell  the  goods 
and  indemnify  himself  out  of  the  produce 
the  amount  of  the  debt  for  which  he  had 
made  himself  answerable.  The  factor, 
at  least,  purported  to  make  a  sale  of  the 
goods  transferred  by  the  bill  of  lading,  and 
not  a  pledge.  Now  this  was  a  direct 
pledge  of  the  bill  of  lading,  and  not  in- 
tended by  the  parties  as  a  sale.  A  bill  of 
lading,  indeed,  shall  pass  the  property 
upon  a  iiona  tide  indorsement  and  delivery 
where  it  is  intended  so  to  operate,  in  the 
same  manner  as  a  direct  delivery  of  the 
goods  tliemselves  would  do  if  so  intended. 
But  it  cannot  operate  further. " 

Lawrence  J.,  at  page -18,  says,  speaking  of 
Tiickbarrow  v.  .Mason  :  "All  that  thatcase 
seems  to  have  decided  is,  that  where  the 
property  in  the  goods  passed  to  a  vendee, 
subject  only  to  be  devested  by  the  ven- 
dor's right  to  stop  them  while  in  transitu, 
snch  riglit  must  be  exercised,  if  at  all,  be- 
fore the  vendee  has  parted  with  the  prop- 
erty to  another  for  a  valuable  considera- 
tion and  bona  fide,  and  by  indorsement  of 
the  bill  of  lading  given  him  a  right  to  re- 
cover them."  And  Le  Blanc  J.  says  that 
what  they  then  determine  "will  not  break 
in  at  all  on  the  doctrine  of  Lickbarrow  v. 
Mason  that  the  indorsement  of  a  bill  of 
lading  upon  the  sale  of  thegoods  will  pass 
the  property  to  a  bona  tide  indorsee,  the 
property  being  intended  to  pass  by  such 
indorsement. " 

In  Glyn  v.  East  and  West  India  Dock 
Co. ,52  Brett  L.  J.  says  (speaking  of  an 
opinion  of  Willes  J.),  "To  say  that  an 
indorsement  of  a  bill  of  lading  for  an  ad- 
vance is  only  a  pledge,  seems  to  me  to  be 
inconsistent  with  what  has  always  been 
considered  to  be  the  result  of  Lickbarrow 
V.  Mason,  namely,  that  such  an  iudorsc- 
raent  passes  the  legal  property, "by  which 
I  understand  him  to  mean  the  whole  legal 
property.  tSut  neither  in  that  case  nor  in 
the  case  now  at  bar  does  he  refer  to  any 
authority  to  that  effect.  Expressions  used 
by  judges  have  been  cited  which,  I  think, 
only  shew  that  tliey  did  not  carefully 
consider  their  language,  where  no  ques- 
tion of  the  kind  before  us  was  under  dis- 
cussicjn.  And,  as  fur  as  I  know,  there  is 
no  decision  subsequent  to  liickbarrow 
V.  Mason  which  proceeds  on  such  a 
ground,  whilst  Newsom  v.  Thorntons^ 
proceeds  expressly  on  the  ground  that  the 
indor.senient  of  a  bill  of  lading,  when  in- 
tended to  be  a  pledge  only,  is  not  valid  if 
made  by  one  who  has  no  authority  to 
make  a  pledge.  I  do  not  know  that  I  am 
justified  in  saying  that  it  is  a  decision 
that,  if  it  was  made  by  one  who  had  au- 
thority to  make  a  pledge,  it  would  be 
good  as  such,  though  I  think  that  ap- 
pears to  have  been  Lord  Ellenborough's 
opinion,  and  I  do  not  think  any  authoi'ity 
was  cited  on  the  argument  at  the  bar  to 
shew  that  such  is  not  the  law.  No  case 
was  cited    at   the   barnor  am    I   aware  of 
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any  in  which  it  has  been  held  that  a 
transfer  of  the  bill  of  lading  for  value  nec- 
essarily, whatever  might  be  the  intention, 
passed  the  whole  legal  property.  The 
master  of  the  roll  says: — "If  the  general 
understanding  of  merchants  had  not  been 
in  accordance  with  the  verdict  of  the  jury 
in  Lickbarrow  v.  Mason, 6*  accepted  in  its 
largest  sense,  there  would,  one  would 
think,  have  been  cases  in  theboolts  raising 
the  question. "55  With  submission  to  tlie 
master  of  the  rolls,  I  think  no  weight  can 
be  given  to  this  absence  of  autliority  un- 
til it  is  shewn  that  there  have  been  cases 
in  which  it  became  material  to  consider 
whether  an  indorsement  Intended  to  be 
and  operating  as  a  pledge  at  law  had  a 
less  effect  than  an  indorsement  operating 
against  the  intention  as  a  mortgage.  I 
have  already  given  my  reasons  for  tliink- 
ing  that  in  substance  the  rights  would  be 
the  same.  Without,  therefore,  deciding 
the  question  whether  a  mortgage  would 
render  the  mortgagee  liable  under  18  & 
19  Vict.  c.  Ill,  I  decide  that,  mainly  for 
the  reasons  given  by  Bowen  L.  J.,  this 
transfer  did  not  operate  as  a  mortgage. 

I  therefore  am  clearly  of  opinion  that 
the  order  made  by  the  court  of  appeal 
should  be  revei'sed  with  costs,  and  the 
judgment  of  Field  J.  restored. 

Lord  BEAM  WELL: -My  lords,  I  con- 
cur. This  action  would  not  have  been 
maintainable  at  common  law.  Isit  main- 
tainable under  18  •&  19  Vict.  c.  111?  That 
depends  upon  whether  the  appellants  are 
indorsees  of  the  bill  of  lading  "to  whom 
the  property  in  the  goods  therein  men- 
tioned has  passed  upon  or  by  reason  of 
such  indorsement."  It  is  found  as  a  fact, 
and  rightly  found,  as  is  admitted,  that 
all  that  was  intended  in  the  transaction 
was  a  pledge.  This  would  give  the  appel- 
lants a  property,  but,  as  put  by  Bowen 
L.  J.,  not  "the"  property.  As  I  under- 
stand the  master  of  the  rolls,  if  this  could 
be,  then  the  appellants  are  right ;  hut  he 
thinks  it  could  not  be— that  Lickbarrow 
V.  Mason,  or  rather  the  opinion  of  Buller 
J.,  shews  that  when  a  bill  of  lading  is  in- 
dorsed to  give  any  title  to  the  transferee 
the  entire  property  is  passed,  and  that  in 
such  a  case  as  this  nothing  but  an  equita- 
ble right  to  redeem  remains  in  the  trans- 
feror. It  is  for  those  who  assert  this  to 
prove  it.  I  cannot  prove  the  negative 
that  it  is  not  so:  and  logically  and  rea- 
sonably I  might  content  myself  with  say- 
ing that  it  is  not  proved  to  me :  that  I  see 
no  reason  and  no  authority  in  supt)ort  of 
it.  But  I  go  further:  I  think  that  au- 
thority and  reason  are  against  it.  The 
cases  do  not,  in  my  opinion,  justify  the 
contention.  1  will  not  discuss  or  examine 
them  in  detail;  that  has  been  done  by  the 
lord  chancellor.  I  understand  his  con- 
clusion to  be  that  the  expressions  of 
learned  judges  which  have  been  relied  up- 
on should  be  read  and  interpreted  secun- 
dum subjectam  materiam.  I  agree.  In 
no  case  has  the  present  matter  been  under 
consideration.  As  to  the  reason  and  prin- 
■ciple   which   should    govern,  I    ask    why 
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should  the  transfer  of  the  bill  of  lading 
have  a  greater  effect,  contrary  ti>  the  par- 
ties' intention,  than  the  handing  over  of 
the  chattels  themselves?  They  could  be 
pledged  if  on  shore,  but  being  at  sea  no 
actual  delivery,  which  is  necessary  to  a 
common  law  pledge, can  takeplace.  There 
can,  howevei',  be  a  symbolical  delivery  by 
transferring  the  bill  of  lading.  Why 
should  the  effect  be  different? 

Then  consider  the  inconvenience  of  hold- 
ing that  the  pledgor  has  only  an  equita- 
ble right:  that  he  may  repay  the  loan  at 
the  day  appointed,  but  thereby  acquire 
no  legal  title  to  the  possession  of  the 
goods:  that  the  pledgee  may  sell  aud  pass 
the  entire  property  to  one  not  having  no- 
tice of  the  equitable  title.  Consider  what 
ditticulties  would  be  put  on  those  who 
lend  on  such  securities  if  this  action  was 
maintainable.  The  banker  who  lentmon- 
ey  on  a  bill  of  lading  for  goods  which  ar- 
rived in  specie,  but  damaged  by  perils  of 
the  seas  so  as  to  be  worthless,  might  lose 
the  money  lent  and  the  freight.  Another 
consequence  would  be  that  the  transferee 
of  the  bill  of  lading,  though  only  interest- 
ed to  the  amount  of  the  loan  on  it,  would 
be  the  person  to  bring  actions  on  the  con- 
tract to  carry.  It  is  true  that  unless  he 
can  do  so  in  all  cases,  he  can  in  none,  even 
where  his  interest  is  to  theextentof  the  full 
value  of  the  goods.  Either  this  was  not 
thought  of  by  the  legislature,  or,  if  it  was, 
they  thought  that  no  case  could  be  in- 
cluded unless  all  were,  and  that  it  was 
better  to  include  none  than  all.  It  is  to 
he  observed  that  the  statute  in  its  pream- 
ble says  that  by  indorsement  the  property 
"may"  pass.  It  is  to  be  renienibored  also, 
as  pointed  out  by  my  lord  chancellor, 
that  this  law  bears  upon  foreigners  out  of 
the  kingdom. 

lam  the  more  surprised  at  this  conten- 
tion on  the  part  of  the  master  of  the  rolls, 
as  he  has  always  so  ably  and  powerfully 
contended  that  mercantile  laws,  contracts, 
and  usages  should  be  free  as  possible  from 
technicality.  I  am  of  opinion  that  the  ap- 
peal should  be  allowed.  I  cannot  truly 
say  that  I  have  any  doubt  on  the  matter. 

I  take  this  opportunity  of  saying  that  I 
think  there  is  some  inaccuracy  of  expres- 
sion in  the  statute.  It  recites  that,  "by 
the  custom  of  merchants  a  bill  of  lading 
being  transferable  by  indorsement  the 
property  in  the  goods  may  thereby  pass 
to  the  indorsee."  Now  the  truth  is  that 
the  property  does  not  pass  by  the  indorse- 
ment, but  by  the  contract  in  pursuance  of 
which  the  indorsement  is  made.  If  a  car- 
go dfioat  is  sold,  the  property  would  pass 
to  the  vendee,  even  though  the  bill  of  lad- 
ing was  not  indorsed.  I  do  not  say  that 
the  vendor  might  not  retain  a  lien,  nor 
that  the  non-indorsement  and  non-hand- 
ing over  of  the  bill  of  lading  would  not 
have  certain  other  consequences.  My  con- 
cern is  to  shew  that  the  property  passes 
by  the  contract.  So  if  the  contract  was 
one  of  security — what  would  be  a  pledge 
it  the  property  was  handed  over— a  con- 
tract of  hypothecation,  the  property 
would  be  bound  by  the  contract,  at  least 
as  to  all  who  had  notice  of  it,  though  the 
bill  of  lading  was  not  handed  over. 

There  is,  I  think,  another  inaccuracy  in 
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the  statute,  which  indeed  is  universal. 
It  speaks  of  the  contract  contained  in  the 
bill  of  lading.  To  my  mind  there  is  no 
contract  in  it.  It  is  a  receipt  for  the  Roods, 
stating  the  terms  on  which  they  were  de- 
livered to  and  received  by  the  ship,  and 
therefore  excellent  evidence  of  those  terms, 
but  it  is  not  a  contract.  That  has  been 
made  before  the  bill  of  lading  was  given. 
Take  for  instance  goods  shipped  under  a 
charterparty,  and  a  bill  of  lading  differing 
from  the  charterparty;  as  between  ship- 
owner and  shipper  at  least  the  charter- 
party  is  binding:  Gledstanes  v.  Allen. 58 
These  distinctions  are  of  a  verbal  char- 
acter, and  not  perhaps  of  much  conse- 
quence; but  I  am  strongly  of  opinion  that 
precision  of  expression  Is  very  desirable, 
and  bad  it  existed  in  such  cases  as  the 
present  there  would  not  have  been  the 
contradictory  opiuions  which  have  been 
given. 

Lord  FITZGERALD:— My  lords.  Field 
J.  in  the  court  below  came  to  the  conclu- 
sion that  the  transaction  under  investiga- 
tion was  intended  by  the  parties  to  oper- 
ate us  a  pledge  only.  There  can  be  no 
doubt  that  the  inference  thus  drawn   by 
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the  learned  judge  was  correct  in  fact.  It 
seems  to  follow  that  the  pledgees  acquired 
a  special  property  in  the  goods  with  a 
right  to  take  actual  possession,  should  it 
be  necessary  to  do  so  for  their  protection 
or  for  the  realisation  of  their  security. 
They  acquired  no  more,  and  subject  thei'e- 
to  the  general  property  remained  in  the 
pledgor. 

I  am  of  opinion  that  the  delivery  of  the 
indorsed  bill  of  lading  to  the  defendants 
as  a  security  for  their  advance  did  not  by 
necessary  implication  transfer  the  proper- 
ty in  the  goods  to  the  defendants.  They 
were  not  therefore  "indorsees  of  a  bill  of 
lading  to  whom  the  property  in  the  goods 
passed  by  reason  of  the  indorsement,"  so 
as  to  make  them  without  more  "subject 
to  the  same  liabilities  in  respect  of  such 
goods  as  if  the  contract  contained  in  the 
bill  of  lading  had  been    made  with  them." 

The  judgments  which  have  been  just  de- 
livered are  so  very  full,  and  soableandsat- 
isfactory,  that  it  would  be  mere  affecta- 
tion on  my  part  to  attempt  to  do  more 
than  express  my  concurrence. 

Order  appealed  from  reversed.  Order 
of  Field  .1.  restored.  Respondent  to  pay 
the  costs  in  the  court  below  and  in  this 
house.  Cause  remitted  to  the  queen's 
bench  division. 
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(35  Ohio  St.  490.) 

Supreme  Court  of  Ohio.    December  Term,  1874. 

Motion  for  leave   to  file  a  petition  in 
error. 

Action  by  Peter  Van  Nest  against  Keasin 
W.  IShawhan  to  recover  on  a  contract  by 
wliich  he  agreed  to  make  for  Shawlian  a 
carriase  in  accordance  with  his  directions 
for  f700,  and  have  the  same  ready  for  de- 
livery at  his  shop  October  1,  1871,  in  con- 
sideration whereof  8hawhan  agreed  to  ac- 
cept the  carriage  at  the  shop  and  pay  the 
agreed  price.  He  alleged  the  tender  of  the 
carriage  October  1st,  and  the  refusal  of 
Shawhan  to  accept  or  pay  for  it.  The  ev- 
idence established  the  allegations  of  the 
complaint.  The  court  instructed  the  jury 
that,  if  they  found  the  issues  for  the 
plaintiff,  they  should  give  liim  a  verdict 
for  the  contract  price  of  the  carriage,  with 
interest  from  the  time  the  money  should 
have  been  paid.  Sliawhan  requested  the 
court  to  give  to  the  jury  the  following 
special  instructions:  (1)  "It,  in  this  case, 
the  evidence  shows  that  tlie  defendant  or- 
dered the  plaintiff  to  make  for  him  a  car- 
riage, and  agreed  to  take  or  receive  it, 
when  finished,  at  the  plaintiff's  shop,  and 
to  pay  a  reasonable  ijrice  therefor,  and 
the  plaintiff  did,  in  pursuance  of  such  or- 
der and  agreement,  make  such  carriage,  of 
the  value  of  seven  hundred  dollars,  and 
have  the  same  in  readiness  for  delivery  at 
his  shop,  of  which  the  defendant  had  no- 
tice, and  the  defendant  then  failed,  neg- 
lected, and  refused  to  take,  receive,  or  pav 
for  said  carriage,  though  requested  so  to 
do  by  the  plaintiff,  these  will  not  author- 
ize you  to  render  a  verdict  for  the  plain- 
tiff for  the  price  or  value  of  the  carriage.  " 
(2)  "If  the  plaintiff  has  proved  the  mak- 
ing of  the  carriage  for  the  defendant,  and 
the  refusal  of  the  latter  to  receive  and  pay 
for  it,  as  alleged  in  the  petition,  then  he 
can  only  recover  for  the  damages  or 
losses  he  has  actually  sustained  by  reason 
of  this  refusal  of  the  defendant,  which  is 
the  difference  between  the  agreed  price 
and  the  actual  value."  These  instruc- 
tions the  court  refused  to  give,  and  Shaw- 
han excepted.  The  jnry  found  for  Van 
Nest,  and  gave  him  the  contract  price  of 
the  carriage,  with  interest. 

W.  P.  Noble,  for  plaintiff  in  error.  G.  E. 
Seney,  for  defendant  in  error. 

GILMORE,  J.  The  only  question  to  be 
determined  in  this  case  is:  Did  the  court 
err  in  refusing  to  give  to  the  jury  the  spe- 
cial instructions  requested  by  the  defend- 
ant on  the  trial  below?  The  authorities 
cited  by  counsel  for  the  parties  respective- 
ly, are  not  in  harmony  with  each  other  on 
this  question.  Some  of  those  cited  by  the 
plaintiff  in  error  (defendant  below)  show 
clearly  that  under  the  pleadings  and  prac- 
tice at  common  law,  there  could  be  no 
recoverv  under  the  common  counts  in 
assump"sit,  for  goods  sold  and  delivered, 
or  for  goods  bargained  and  sold,  where 
no  deJiverysuflicient  to  pass  the  title  from 
the  vendor  to  the  vendee  had  been  made. 
And  further,  that  in  this  form   of  action. 


proof  of  a  tender  of  the  goods  by  the  ven- 
dor to  the  vendee,  or  leaving  them  with 
him  against  his  remonstrance,  would  not 
constitute  such  a  delivery  as  would  pass 
the  title  and  enable  the  vendor  to  recover. 
While  these  may  be  regarded  as  settling 
the  rules  of  pleading  and  evidence  on  the 
trial  of  particular  cases,  and  therefore  not 
decisive  of  the  question  when  raised  under 
issues  so  formed  as  to  present  it  freed  from 
the  technicalities  of  pleading,  still  thereare 
other  cases  cited  on  the  same  side,  which 
declare  the  rule  to  be  as  follows:  Where 
an  actionis  brought  bj"  the  vendoi' against 
the  vendee,  for  refusing  to  receive  and  pay 
for  goods  purchased,  the  measure  of  dam- 
ages is  the  actual  loss  sustained  by  the 
vendor  in  consequence  of  the  vendee  refus- 
ing to  take  and  pay  for  the  goods,  or,  in 
other  words,  the  difference  between  the 
contract  price  and  the  market  price  at  the 
time  and  jjlace  of  delivery.  In  the  author- 
ities cited  by  the  plaintiff  in  error,  no  dis- 
tinction is  drawn,  or  attempted  to  be 
drawn,  between  the  sale  of  goods  and 
chattels  already  in  existence,  and  an 
agreement  to  furnish  materials  and  man- 
ufacture a  specific  article  in  a  |)artlcular 
way,  and  according  to  order,  which  is  not 
yet  in  existence;  the  theory  being,  that  in 
neither  case  would  the  title  pass,  or  prop- 
erty vest  in  the  purchaser,  until  there  had 
been  an  actual  delivery,  and  that  until 
the  title  had  passed,  the  vendor's  remedy 
was  limited  to  the  damages  he  had  suf- 
fered by  reason  of  the  breach  of  the  con- 
tract by  the  vendee,  which  were  to  be 
measured  by  the  rule  above  stated.  In 
this  case  it  is  not  necessary  to  determine 
whether  or  not  a  distinction, resting  upun 
I  principles  of  law,  can  be  drawn  between 
I  ordinary  sales  of  goods  in  existence  and 
j  on  the  market,  and  goods  made  to  order 
I  in  a  particular  way,  in  pursuance  of  a  con- 
1  tract  between  the  vendor  and  vendee. 
The  case  here  is  of  the  latter  kind,  and  the 
question  is,  whether  the  plaintiff  below 
was  entitled  to  recover  the  contract  price 
of  the  carriage,  on  proving  that  he  had 
furnished  the  materials,  and  made  and 
tendered  it  in  pursuance  of  the  terms  of 
the  contract. 

(.'ounsel  for  thedefendant  in  error  (plain- 
tiff below)  has  cited  a  number  of  authori- 
ties, in  which  the  questions  presented  and 
decided  arose  upon  facts  similar  to  those 
in  this  case,  and  upon  issues  presenting 
the  question  in  the  same  way;  and  as  the 
conclusions  we  have  arrived  at,  are  based 
upon  this  class  of  authorities,  some  of 
them  may  be  particularly  noticed. 

In  Bement  v.  Smith,  15  Wend.  49.3,  the  de- 
fendant employed  the  plaintiff,  a  carriage- 
maker,  to  build  a  sulky  for  him,  for  which 
he  promised  to  pay  eighty  dollars.  The 
plaintiff  made  the  sulky  according  to  con- 
tract, and  took  it  to  the  residence  of  the 
defendant,  and  told  him  he  delivered  It  to 
him,  and  demanded  payment,  in  pursu- 
ance of  the  terms  of  the  contract.  The 
defendant  refused  to  receive  it.  Whereup- 
on the  plaintiff  told  him  he  would  leave  it 
with  Mr.  De  Wolf,  who  lived  near;  which 
he  did,  and  commenced  suit.  On  the  trial 
it  was  proved  the  sulky  was  worth  eighty 
dollars,  the  contract  price.  The  court 
charged  the  jury,  that   the  tender  of  the 
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carrifiKe  was  substantially  a  fulfJIlraent  of 
the  contract  on  the  part  of  the  plaintiff, 
and  that  he  was  entitled  to  sustain  lii9 
action  for  the  price  ag-reed  upon  between 
the  parties.  The  defendant's  couns.-l  re- 
quested th3  court  to  charge  the  jury  that 
the  measure  of  daraaK'e^  was  not  the 
sulky,  but  only  the  expense  of  taking  it  to 
the  residence  of  the  defendant,  delay,  loss 
of  sale,  etc.  The  judy;e  declined  to  so 
charse.and  reiterated  the  instruction  that 
the  value  of  the  article  was  the  nieasiire  of 
damages.  The  jury  found  (or  the  plain- 
tiff, with  eighty-three  dollars  and  twenty- 
six  cents  damages,  being  the  contract 
price  with  interest.  The  chaige  to  the 
jury  was  su.stained  by  the  supreme  court 
of  New  York. 

In  iJallentine  et  al.  v  .  Robinson  et  al., 
46  Penn.  St.  177,  an  agreement  was  made 
between  the  plaintiffs  and  defendants, 
whoreliy  the  plaintiffs  were  to  provide 
materials,  and  construct  for  the  defend- 
ants a  six-inch  steam-engine,  with  boiler 
and  Gifford  injector  and  heater,  in  consid- 
eration whereof  the  defendants  were  to 
pay  plaintiffs  five  hundred  and  thirty-five 
dollars  in  cash  ou  the  completion  thereof. 
The  plaintiffs  comijlied  with  and  complet- 
ed the  contract  in  all  respects  on  their 
part,  l)nt  the  defendants  refused  to  pay 
according  to  contract.  On  the  trial,  the 
plaintiff.s  proved  the  contract,  and  the  per- 
formance of  it  on  their  part,  and  that  tlie 
engine  was  still  in  their  hands. 

')"he  di'fendants'  c(junsel  asked  the  court 
to  instruct  the  jury  "that  the  proper  meas- 
ure of  damages  in  this  case  is  i.he difference 
between  the  price  contracted  to  be  jjaid 
for  the  engine  and  the  market  price  at  the 
time  the  contract  was  broken."  The 
court  declined  to  charge  as  requested,  and 
instructed  the  jury  that  the  measure  of 
damages  was  the  contract  price  of  the 
engine,  with  Interest.  There  was  a  ver- 
dict for  the  plaintiffs  for  the  contract 
price.  The  ease  was  taken  to  the  supreme 
court,  and  the  error  assigned  was  the  re- 
fusal of  the  court  to  give  the  instructions 
requested  by  the  defendant. 

The  supreme  court  afHrmed  the  judg- 
ment in  the  case  below.  It  will  be  seen 
that  these  cases  aie  very  similar,  and  pre- 
sented the  same  question,  and  in  the  sjune 
manner  that  the  questi<jn  is  ijresented  in 
this  case.  Graham  v.  Jackson,  14  East, 
498,  decides  the  point  in  the  same  way. 
"Mr.  Sedgwick,  in  his  work  on  Damages, 
side  page  280,  in  speaking  on  this  subject, 
says:  "  Wliere  a  vendee  is  sued  for  non- 
performance of  the  contract  on  his  part, 
in  not  paying  the  contract  price,  it  the 
goods  have  been  delivered,  the  measure  of 
damages  is  of  course  the  price  named  in 
the  agreenjent;  but  if  their  possession  has 
not  been  changed,  it  has  been  doulited 
whether  the  rule  of  damages  is  the  price 
itself,  or  only  the  difference  between  the 
contract  price  and  the  value  of  the  article 
at  the  time  fixed  for  its  delivery.  It  seems 
to  be  well  settled  in  such  cases  that  the 
vendor  can  resell  them,  if  he  sees  fit,  and 
charge  the  vendee  with  the  difference  be- 
tween the  contract  price  and  that  realized 
at  the  sale.  Though  perhaps  more  pru- 
dent it  is  not  necessary  that  the  sale 
should  be  at  auction  ;  it    is   only  requisite 


to  show  that  the  property  was  sold  for  a 
fair  price.  But  if  the  vendor  does  not  pur- 
sue this  course,  and,  without  reselling  the 
goods,  sues  the  vendee  for  his  breach  of 
contract,  the  question  arises  which  we 
have  already  stated,  wtiether  the  vendor 
can  recover  the  contract  price,  or  only 
the  difference  between  that  price  and  the 
value  ofths  goods  which  remain  in  the 
vendor's  hanils;  and  the  rule  appears  to 
be  that  the  vendor  can  recover  the  con- 
tract price  in  full." 

In  fladly  v.  Pugh  et  al.,  Wright,  .5.")4,  the 
action  was  "assumpsit  on  a  written  agree- 
ment between  the  parties,  for  the  defend- 
ants to  take  all  the  salt  the  plaintiff  man- 
ufactured between  the  2d  of  June,  1.S31, 
anil  the  1st  of  .January  ,  ls:;2,  to  be  deliv- 
ered at  the  landing  in  Cincinnati,  from 
time  lo  time,  as  the  navigation  of  the 
Muskingum  and  Ohio  should  permit,  and 
to  pay  forty-Hve  cents  a  bushel."  The 
plaintiff  proved  the  agreement,  and  the 
offer  to  deliver  to  the  defendants  three 
hundred  and  fifty  barrels  of  salt,  which 
the  defendants  refused  to  receive.  There 
was  an  issue  in  thecasc.as  to  whether  the 
contract  had  been  previously  fulfilled  and 
abandoned  by  the  parties.  The  court 
(Lane,  J.)  charged  the  jury  that  if  the 
contract  had  not  been  "fulfilled  or  aban- 
doned, and  the  plaintiff  tendered  the  salt 
undnr  the  contract,  which  was  refused,  he 
had  a  right  to  leave  it  for  the  defendants 
and  recover  the  value." 

The  only  case  I  have  examined  in  which 
the  autlicjrities  i>nthis  point  are  reviewed, 
is  that  of  Gordon  v.  Norris,  4!)  N.  H.  37U. 
The  case  is  too  lengthy  and  complicated 
to  attenipt  to  give  an  abstract  of  it  here, 
but  the  point  under  consideration  was  in- 
volved ;  and  although  the  learned  judge 
criticises  the  law  as  laid  down  l)y  Mr. 
Sedgwick,  and  even  shows  that  the  au- 
thorities he  quotes  in  support  of  his  posi- 
tion do  not  sustain  him,  for  the  reason 
pointed  out,  yet  he  says  that  there  is  a 
distinction  between  the  case  of  Benient 
V.  Smith,  and  the  ordinary  cases  of  goods 
sold  and  delivered — viz.,  "  the  distinction 
between  a  contract  to  sell  goods  then  in 
existence,  and  an  agreement  to  furnish 
materials  and  manufacture  an  article  in  a 
particular  way  and  according  to  order, 
which  is  not  yet  in  existence."  He  recog- 
nizes Benient's''ase  and  others  of  thesame 
class  as  exceptions  to  the  general  rule 
which  is  to  be  applied  in  the  sale  of  ordi- 
nary goods  and  merchandise  which  have 
a  fixed  market  value;  and  in  the  syllabus 
of  the  case,  the  distinction  is  kept  up  and 
stated  as  follows  : 

"  When  the  vendee  refuses  to  receive  and 
pay  for  ordinary  goods,  wares,  and  mer- 
chandise, which  he  has  contracted  to  pur- 
chase, the  measure  of  damages  which  the 
vendor  is  entitled  to  recover  is  not  ordi- 
narily the  contract  price  for  the  goods, 
but  the  difference  tietween  the  contract 
price  and  the  market  price  or  value  of  the 
same  goods  at  the  time  when  the  contract 
was  br(<ken. 

"But  when  an  ai'tist  prepares  a  statue 
or  picture  of  a  jjarticular  person  to  order, 
or  a  mechanic  makes  a  specific  article  in 
his  line  to  order,  and  after  a  particular 
measure,  pattern,  or  style,  or  for  a  partic- 
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ular  use  or  purpose— when  he  has  lully 
performed  his  part  of  the  contract,  and 
tendered  or  offered  to  deliver  the  article 
thus  manufactured  according  to  contract, 
and  the  vendee  refuses  to  receive  and  pay 
for  the  same,  he  may  recover  as  damages, 
in  an  action  against  the  vendee  for  breach 
of  the  contract,  the  full  contract  price  of 
the  manufactured  article." 

As  has  been  said,  we  are  not  called  upon 
now  to  determine  whether  the  distinction 
as  drawn  in  the  clauses  quoted,  is  sound 
on  principleor  not;  but  bethat  asit  may, 
we  recognize  the  law  applicable  to  the 
case  before  us  as  beint;  correctly  stated  in 
the  clause  last  quoted. 

Judge  Swan,  in  his  excellent  "Treatise," 
(loth  ed.  780),  in  spealiing  of  the  effects  of 
a  tender  upon  the  rights  of  the  buyer  and 
seller,  and  of  the  damages  in  such  case, 
says .  "The  general  rule  in  relation  to  the 
rights  of  a  seller,  under  a  contract  of  sale, 
where  he  has  tendered  the  property,  and 
the  buyer  refuses  to  receive  it,  is  this :  The 
seller  may  leave  the  property  at  some  se- 
cure place,  at  or  near  the  place  where  the 
tender  ought  to  be  and  is  made,  and  re- 
cover the  contract  price;  or  he  may  keep 
it  at  the  buyer's  rislc,  using  reasonable  dil- 
igence to  preserve  it,  and  recover  the  con- 
tract price  and  expenses  of  preserving  and 
lieepingit;  or  he  may  sell  it,  and  recover 
from  the  buyer  the  difference  between  the 
contract  price  and  the  price  at  which  it 
fairly  sold."  The  rule  as  thus  laid  down 
was  first  published  in  1836,  two  years  after 
the  decision  in  Hadly's  Case,  above  re- 
ferred to,  which  was  substantially  fol- 
lowed by  Judge  Swan  in  laying  it  down. 
It  does  not  appear  that  either  the  decision 


or  the  rule  as  laid  down  has  ever  been 
questioned  in  Ohio.  It  will  be  perceived 
that  Judge  Swan  lays  down  the  rule  gen- 
erally as  applicable  to  all  sales  of  chattels 
in  the  ordinary  course  of  trade,  without 
intimating  any  such  distinction  as  that 
drawn  in  Gordon  v.  Norris.  We  sanction 
and  apply  the  rule  in  the  determination  of 
the  particular  case  before  us.  When  the 
plaintiff  below  had  completed  and  ten- 
dered the  carriage  in  strict  performance  of 
the  contract  on  his  part,  if  the  defendant 
below  had  accepted  it,  as  he  agreed  to  do, 
there  is  no  question  but  that  he  would 
have  been  liable  to  pay  the  full  contract 
price  for  it,  and  he  can  not  be  permitted 
to  place  the  plaintiff  in  a  worse  condition 
by  breaking  than  by  performing  the  con- 
tract according  to  its  terms  on  his  part. 
When  the  plaintiff  had  completed  and  ten- 
dered the  carriage  in  full  performance  of 
the  contract  on  his  part,  and  the  defend- 
ant refused  to  accept  it,  he  had  the  right 
to  keep  it  at  the  defendant's  risk,  using 
reasonable  diligence  to  preserve  it,  and 
recover  the  contract  price,  with  interest, 
as  damages  for  the  breach  of  the  contract 
by  the  defendant.  Or,  at  his  election,  he 
could  have  sold  the  carriage  for  what  it 
would  have  brought  at  a  fair  sale,  and 
have  recovered  from  the  defendant  the 
difference  between  the  contract  price  and 
what  it  sold  for. 

The  court  below  did  not  err  in  refusing 
to  give  to  the  jury  the  special  instructions 
requested  by  the  defendant  below. 

Motion  overruled. 

MclLVAlNE,  C.  J.,  and  WELCH, 
WHITE,  and  REX,  JJ.,  concurred. 
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SHELDON  et  al.  v.  CAPRON. 

(3  R.  I.  171.) 

Supreme  Court  of  Rhode  Island.    Sept.  Term, 
1855. 

Replevin  by  Sheldon  &  Barton  against 
Charles  S.  Capron.  Verdict  for  plaintiffs, 
and  defendant  excepts.  Exceptions  over- 
ruled. 

Plaintiffs  were  auctioneers,  and  in  De- 
cember, ]Sri3,sold  at  auction  a  large  quan- 
tity of  jewelry,  arranged  for  sole  in  boxes 
and  packages  numbered  from  1  to  317. 
Printed  catalogues  were  distributed,  and 
the  packages  and  boxes,  as  successivel.y 
offered  for  sale  by  number,  were  exhibited. 
Box  No.  24,  containing  H  1-6  dozen  hard 
solder  rings,  worth  .¥3.2.5  per  dozen,  were 
struck  off  to  Mathewson  &  Allen  ;  and  No. 
25,  containing  8  1-6  dozen  soft  snider  rings, 
was  struck  off  at  $2.87  per  dozen,  to  de- 
fendant. After  the  sale,  plaintiffs'  clerk, 
by  mis'take,  delivered  to  defendant  box 
No.  24,  which  defendant  paid  for  as  being 
the  box  on  which  he  bid,  and  there  was 
some  evidence  that  the  box  passed  around 
at  the  sale  as  No.  25  was  that  which  plain- 
tiffs claimed  to  have  been  No.  24,  struck 
off  to  Mathewson  &  Allen.  Plaintiffs 
brought  this  action  on  defendant's  refusal 
to  return  No.  24  and  its  contents,  they 
tendering  him  No.  25.  The  court  charged 
the  jury  that  if  they  were  satisfied  that, 
through  a  mistake  at  the  sale  or  in  the 
delivery,  defendant  obtained  the  wrong 
box,  and  thus  got  more  tlian  he  payed  for, 
or  a  superior  article,  and  that  he,  on  de- 
mand for  box  No.  24  and  a  tender  of  box 
25  being  made,  had  refused  to  correct  the 
mistake,  plaintiffs  wereentitled  to  recover. 

Lapham,  for  plaintiffs.  James  Tilling- 
hast,  for  defendant, 

STAPLED,  C.  J. — We  see  no  error  in  the 
charge  of  the  court  which  will  justify  us 
in  directing  a  new  trial  to  be  had  in  this 
case. 

If  the  plaintiffs  handed  out  box  No.  25, 
which  did  contain  8  1-6  doz.  filled  and 
chased  soft  solder  rings,  and  put  it  up  at 
auction  calling  it  No. 24  which  did  contain 
14  1-6  dozens  filled  and  chased  hard  solder 
rings,  and  it  was  bid  upon  and  finally 
struck  off  by  them  to  Mathewson  &  Allen, 
it  cannot  be  pretended  that  the  purchasers 
would  be  required  to  take  it  as  their  bid. 
The  minds  of  the  parties  never  met.    No 


contract  was  made  between  them.  The 
plaintiffs  were  selling  one  thing  and  Math- 
ewson &  Allen  purchasing  or  rather  bid- 
ding upon  another. 

So,  too,  if  plaintiffs  did  set  up  box  No. 
25  and  strike  it  off  to  Mathewson  &  Allen 
at  their  bid  for  it,  tbey  could  not  compel 
M.  &  A.  to  take  box  No.  24,  and  that  sim- 
ply because  M.  &  A.  never  bought  it,  and 
never  bid  anything  for  it.  The  supposed 
purchasers  in  both  instances,  would  deem 
it  very  hard  to  be  compelled  to  take  what 
they  did  not  purchase  nor  bid  for,  nor 
want,  an  article  of  inferior  quality  and 
value  to  that  contained  in  box  No.  24.  If 
that  supposed  purchasercould  not  becom- 
pelled  to  fulfil  his  supposed  bargain  under 
these  circumstances,  neither  could  the 
plaintiffs,  where  box  No.  24,  the  box  of 
greater  value,  was  by  mistake  substituted 
for  box  No.  25,  one  of  less  value.  The  same 
reason  would  govern  both  cases,  and  that 
is  one  named  in  the  charge  excepted  to 
by  the  defendant,  the  mistake  of  the  par- 
ties. 

Whan  the  plaintiffs  set  up  box  No.  24,  it 
was  box  No.  24  on  their  catalogue,  the 
sale  being  by  catalogue  and  the  number 
having  reference  to  it.  It  was  No.  24  with 
thf  contents  described  in  No.  24  on  the  cat- 
alogue. If  box  No.  25  on  the  same  cata- 
logue were  exhibited  as  box  No.  24  and  so 
bid  upon  and  purchased,  still  the  pur- 
chaser would  have  a  right  to  box  No.  24, 
and  no  other.  That  was  the  box  which 
the  plaintiffs  setup  at  aucticm,  and  that 
the  one  the  purchasers  bid  upon  and 
bought.  If  any  other  box  should  after- 
ward be  df'livered  or  offered  to  the  pur- 
chaser, lie  would  of  right  turn  to  his  cata- 
logue and  require  the  box  No.  24  of  the 
catalogue  with  its  contents,  as  he  would 
nut  he  bound  to  take  as  box  No.  24,  one 
which  was  of  less  value  and  contained 
different  articles  from  thecatalogueNo.  24. 
So  he  could  not  legally  keep  them,  if  they 
proved  of  greater  value.  If  on  calling  for 
his  purchase  the  plaintiffs  should  offerhim 
the  true  box  No.  24,  which  they  sold,  but 
which  in  fact  was  not  the  box  which  they 
exhibited,  and  which  hebid  for  and  bought 
as  box  No.  24,  he  could  refuse  to  receive  it  on 
the  ground  of  mistake,  as  he  supposed  he 
bought  one  and  the  plaintiffs  supposed 
they  had  sold  another.  Neither  the  one 
nor  the  other  was  sold,  but  the  title  to 
each  remained  unchanged. 

New  trial  refused. 
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SHERWOOD  V.  WALKER  et  al. 

(33  N.  W.  Rep.  919,  66  Mich.  568.) 

Supreme  Court  of  Michigan.    July  7,  1887. 

Error  to  circuit  court,  Wayne  couut3' ; 
Jennison,  Judge. 

C.  J.  Eeilly,  lor  plaintiff.  Wm.  Aikmfni 
Jr.,  (D.  0.  Holbrook,  of  counsel,)  tor  de- 
fendants and  appellants. 

MORSE,  J.  Replevin  for  a  cow.  Suit 
commenced  in  justice's  court;  judgment 
for  plaintiff ;  appealed  to  circuit  court  of 
Waj-ne  county,  and  verdict  and  judgment 
for  plainlifl  in  that  court.  Thedefendants 
bring  error,  and  set  out  25  assignments  of 
the  same. 

The  main  controversy  depends  upon  the 
construction  of  a  conl:ract  for  the  sale  of 
tliecow.  The  plaintiff  claims  that  the 
title  passed,  and  bases  Ills  action  upon 
such  claim.  The  defendants  contend  that 
the  contract  was  executory,  and  by  its 
terms  no  title  to  the  animal  was  acquired 
by  plaintiff.  The  defendants  reside  at 
Detroit,  but  are  in  business  at  Wallcerville, 
Ontario,  and  have  a  farm  at  Greenfield, 
in  Wayne  county,  upon  whicli'  were  some 
blooded  cattle  supposed  to  be  barren  as 
breeders.  The  Walliers  are  importers  and 
breeders  of  polled  Angus  cattle.  The 
plaintiff  is  a  banker  living  at  Plymouth, 
in  Wayne  county.  He  called  upon  thede- 
fendants at  Walkerville  for  the  purchase 
of  some  of  their  stock,  but  found  none 
there  that  suited  him.  Meeting  one  of  the 
defendants  afterwards,  he  was  Informed 
thatthey  had  a  few  head  upon  this  Green- 
field farm.  He  was  asked  to  go  out  and 
look  at  them,  with  the  statement  at  the 
time  that  they  were  probably  liarren,  and 
would  not  breed.  May  5,  1886,  plaintiff 
went  out  to  Greenfield,  and  saw  the  cat- 
tle. A  few  days  thereafter,  he  called  upon 
one  of  the  defendants  with  the  view  of 
purchasing  a  cow,  known  as  "Rose  'Jd  of 
iiberlone. "  After  considerable  talk,  it 
was  agreed  that  defendants  would  tele- 
phone Sherwood  at  his  home  in  Plymouth 
in  reference  to  the  price.  The  second  morn- 
ing aiterthis  talk  he  was  called  up  by  tele- 
phone, and  the  terms  of  the  sale  were 
finally  agreed  upon.  He  was  to  pay  five 
and  one-half  cents  per  pound,  live  weight, 
fifty  pounds  shrinkage.  He  was  asked 
how  he  intended  to  take  the  cow  home, 
and  replied  that  he  might  ship  her  from 
King's  cattte-yard.  He  requested  defend- 
ants to  confirm  the  sale  in  writing,  which 
thev  did  by  sending  him  the  following 
letter:  "Walkerville,  May  l.=i,  18n6.  T.  C. 
Sherwood,  President,  etc.— Dear  Sir :  We 
confirm  sale  to  you  of  the  cow  Rose  2d  of 
Aberlone,  lot  56  of  our  catalogue,  at  five 
and  a  half  cents  per  pound,  less  fifty 
pounds  shrink.  We  inclose  Iierewith  or- 
der on  Mr.  Graham  for  the  cow.  You 
might  leave  checlt  with  him,  or  mail  to  us 
here,  as  vou  prefer.  Yours,  truly,  Hiram 
Walker  &  Sons.''  The  order  upon  Gra- 
ham inclosed  in  the  letter  read  as  follows. 
"Walkerville,  May  15,  1886.  (George 
Graham  :  You  willpleasodeliverat  King's 
cattle-yard  to  Mr.  T.  C.  Sherwood,  Plym- 


outh, the  cow  Rose  2d  of  Aberlone,  lot 
56  of  our  catalogue.  Send  halter  wllli  the 
cow,  and  have  her  weighed.  Yours  truly, 
Hiram  Walker  &  Sons.  "  On  the  twenty- 
first  of  the  same  month  the  plaintiff  went 
to  defendants'  farm  at  Greenfield,  and 
presented  the  order  and  letter  to  Graham, 
who  informed  him  that  the  defendants 
had  instructed  liiin  not  to  deliver  the  cow. 
Soon  after,  the  plaintiff  tendered  to  Hiram 
Walker,  one  of  the  defendants,  fisO,  and 
demanded  the  cow.  Walker  refused  to 
take  the  money  or  deliver  the  cow.  The 
plaintiff  then  instituted  this  suit.  After 
he  had  secured  possession  of  the  cow  un- 
der the  -writ  of  replevin,  the  plaintiff 
caused  her  to  be  weighed  by  the  constable 
who  served  the  writ, at  a  placeother  than 
King's  cattle-yard.  She  weighed  1,420 
pounds. 

When  the  plaintiff,  upon  the  trial  in  the 
circuit  court,  had  submitted  his  proofs 
showing  the  above  transaction,  defend- 
ants moved  to  strike  out  and  exclude  the 
testimony  from  the  case,  for  the  reason 
that  it  was  irrelevant  and  did  not  tend  to 
show  that  the  title  to  the  cow  passed, 
and  that  it  showed  that  the  contract  of 
sale  was  merely  executory.  The  court  re- 
fused the  motion,  and  an  exception  was 
taken.  The  defendants  then  introduced 
evidence  tending  to  show  that  at  the  time 
of  the  alleged  sale  it  was  believed  by  both 
the  plaintiff  and  themselves  that  the  cow 
was  barren  and  would  not  breed;  that 
she  cost  $850,  and  if  not  barren  would  be 
worth  from  fTSO  to  $1,000;  that  after  the 
date  of  the  letter,  and  the  order  to  Gra- 
ham, the  defendants  were  informed  by 
said  Graham  tliat  in  his  judgment  thecow 
was  with  calf,  and  therefore  they  in- 
structed him  not  to  deliver  her  to 
plaintiff,  and  on  the  twentieth  of  May, 
1886,  telegraphed  to  the  plaintiff  what 
Graham  thought  about  the  cow  being 
with  calf,  and  that  consequently  they 
could  not  sell  her.  The  cow  had  a  calf  in 
the  month  of  October  following.  On  the 
nineteenth  of  May,  the  plaintiff  wrote 
Graham  as  follows:  "  Plymouth,  May  19, 
1886.  Mr.  George  Graham.  Greenfield  — 
Dear  Sir:  I  have  bought  Rose  or  Lucy 
from  Mr.  Walker,  and  will  be  there  for  her 
Friday  morning,  nine  or  ten  o'clock.  Do 
not  water  her  in  the  morning.  Yours, 
etc.,  T.C.  Sherwood."  Plaintiff  explained 
the  mention  of  the  two  cows  in  this  letter 
by  testifying  that,  when  he  wrote  this  let- 
ter, the  order  and  letter  of  defendants 
were  at  his  house,  and,  writing  in  a  hurry, 
and  being  uncertain  as  to  the  name  of 
the  cow,  and  not  wishing  his  cow  wa- 
tered, he  thought  it  would  do  no  harm  to 
name  them  both,  as  his  bill  of  sale  would 
show  which  onehehad  purchased.  Plain- 
tiff also  testified  that  he  asked  defendants 
to  give  him  a  price  on  the  balance  of  their 
herd  at  Greenfield,  as  a  friend  thought  of 
bu.ving  some,  and  received  a  letter  dated 
May  17,  1886,  in  which  they  named  the 
price  of  five  cattle,  including  Lucy,  at  $90, 
and  Rose  2d  at  $H(t.  When  he  received  the 
letter  he  called  defendants  up  by  tele- 
phone, and  asked  them  why  they  put  Rose 
2d  in  the  li!<t,  as  he  had  already  purchased 
her.    They  replied  that  they  knew  he  had,^ 
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l)ut  thought  it  would  make  no  difference 
if  plaintiff  and  his  friend  concluded  to  take 
the  whole  herd. 

The  [oreKoinfr  i.s  the  subfstance  of  all  the 
testimony  in  the  case. 

The  circuit  judne    instructed    the    jury 
that  it  they  believed  the  defendants,  wlien 
they  sent   the  order  and  letter  to  plaintiff, 
meant    to  pass  the  title   to   the   cow,  and 
that  tl!e  cow  was  intended  to  be  delivered 
to  plaintiff,  it  did  not  matter  whether  the 
cow  was  weii;Iie(l  at  any  particular  place, 
or    l)y   any    particular   [lerson ;    and  if  the 
cow    was    weighed    atterViiirrlH,    as   Sher- 
wood testified,  such  weinhing  would    he  a 
sufficient   compliance  with    the   order.     If 
tliey  believed   that  defendants  intended  to  ; 
pass  the  title   by   the    writing,  it   did    not; 
matter   whether    the   cow     was    weighed 
before    or   after    suit    brought,     and   tlie 
plaintiff  would  heentitled  to  recover.    The 
defendants   submitted     a    number    of    re- 
quests which  were  refused.    The  substance 
of   tlieni  was  that   the  cow  was  never  de- 
livered to  plaintiff,  and  the  title  to  her  di<l 
not   pass   by   the  letter   and    order;    and 
that   under  tlie  contract,  as  evidenced  by  : 
these  writing.s,  the  title  did  not  pass  until  i 
the  cow  was    weighed  and  her  price  there- 
l)y   determined;    ;ind    that,  if  the    defenri-, 
ants  only  agreed  to  sell  a  cow  that  would  ; 
not  breed,  then   the  barrenness  i/t  the  cow  1 
was  a  condition  precedent  to  passing  title,  ! 
and    plaintiff  cannot    recover.     The  court 
also  charged    the  jury  that  it  was  imma- 
terial whether  the  cow  was    with   calf   or 
not.     It    will   therefore   be  seen    that   the; 
defendants  claim  that, as  a  matter  of  law,  ; 
the   title  to  this   cow   did    not   pass,    and  [ 
that   the  circuit  judge  erred  in  submitting  ; 
the  case  to  the  jury,  to  be  determined  by 
them,  upon  the  intent  of  the  parties  as  to 
whether  or   not   the  title  passed  with  the 
sending  of  the  letter  and  order  by  the  de- 
fendants to  the  plaintiff. 

This  question  as  to  the  passing  of  title 
is  fi-aught  with  difficulties,  ancl  not  al- 
ways easy  of  solution.  An  examination 
of  the  multitude  of  cases  bearing  upon 
this  subject,  with  their  infinite  variety  of 
facts,  and  at  least  apparent  conflict  of  law, 
oftimes  tends  to  confuse  rather  than  to 
enlighten  the  niind  of  the  inquirer.  It  is 
best,  therefore,  to  consider  always,  in 
cases  of  this  kind,  the  general  principles 
of  the  law,  and  then  apply  them  as  best 
we  may  to  the  facts  of  the  case  in  hand. 

The  cow  being  worth  over  fjO,  the  con- 
tract of  sale,  in  order  to  be  valid,  must  be 
one  where  the  purchaser  has  received  or 
accepted  a  part  of  the  goods,  or  given 
something  in  earnest,  or  in  part  payment, 
or  where  the  seller  has  signed  some  note  or 
memorandum  in  writing.  How.  St.  §  (ilSfi. 
Here  there  was  no  actual  delivery,  nor 
anything  given  in  payment  or  in  earnest, 
but  there  was  a  suflticient  memorandum 
signed  by  the  defendants  to  talie  the  case 
out  of  tlie  statute,  if  the  matter  contained 
In  such  memorandum  is  s\ifficient  to  con- 
stitute a  completed  sale.  It  is  evident 
from  the  letter  that  the  payment  of  the 
purchase  price  was  not  intended  as  a  con- 
dition precedent  to  the  passing  of  the 
title.  Mr.  Sherwood  is  given  his  choice 
to  pay  the  money  to  Graham  at  King's 
cattle-yards,  or  to  send  check  by  mail. 


Nor  can  there  be  any  trouble  about  the 
delivery.  Tlie  order  instructed  Graham 
to  deliver  the  cow,  upon  presentation  of 
the  order,  at  such  cattle-yards.  But  the 
price  of  the  cow  was  not  determined  upon 
to  a  certainty.  Before  this  could  l)e  as- 
certained, from  the  terms  of  the  contract, 
the  cow  had  to  be  weigheil :  and,  by  tlie 
order  inclosed  witli  the  letter,  Graham 
was  instructed  to  liave  her  weighed.  If 
the  cow  had  been  Meighed,  and  this  letter 
had  stated,  upon  such  weight,  the  express 
and  exact  price  of  the  animal,  tliei-e  can 
be  no  doubt  but  the  cow  would  have 
passed  with  the  sending  and  receipt  oi 
the  letter  and  order  by  the  plaintiff.  Pay- 
ment was  not  to  be  a  concurrent  act 
with  the  delivery,  and  therein  this  case 
differs  from  Case  v.  Dewey,  5.5  Mich.  IIG, 
-'()  N.  W.  Kep.  «17,  and  21  N.  W.  Kep.  911. 
■Also,  in  that  case,  there  was  no  written 
memorandum  of  the  sale,  and  a  delivery 
was  necessary  to  pass  the  title  of  the 
sheep;  and  it  was  held  that  such  delivery 
could  only  be  made  by  a  surrender  of  the 
[lossession  to  the  vendee,  and  an  accept- 
ance by  him.  Delivery  by  an  actual  trans- 
fer of  the  property  from  the  vendor  to  the 
vendee,  in  a  case  like  the  present,  where 
the  article  can  easily  lie  so  transferred  by 
a  manual  act,  is  usually  the  most  signifi- 
cant fact  in  the  transaction  to  show  the 
intent  of  the  parties  to  pass  the  title,  but 
it  never  has  been  held  conclusive.  Neither 
the  actual  delivery,  nor  the  absence  of 
such  delivery,  will  control  the  case,  where 
the  intent  of  the  parties  is  clear  and  mani- 
fest that  the  matter  of  delivery  was  not  a 
condition  precedent  to  the  jiassing  of  the 
title,  or  that  the  delivery  did  not  carry 
with  it  the  absolute  title.  The  title  may 
pass,  if  the  parties  so  agree,  where  the 
statute  of  frauds  does  not  interpose  with- 
out delivery,  and  property  may  be  deliv- 
ered with  the  understanding  that  the  title 
shall  not  pass  until  some  condition  is  per- 
formed. 

And  whether  the  parties  intended  the 
title  should  pass  before;  delivery  or  nut  is 
generally  a  question  of  fact  to  he  deter- 
mined by  the  jury.  In  the  case  at  bar  the 
question  of  the  intent  of  the  parties  was 
submitted  to  the  jury.  This  submission 
was  right,  unless  from  the  reading  of  the 
letter  and  the  order,  and  all  the  facts  of 
the  oral  bargaining  of  the  parties,  it  is 
[)erfectly  clear,  as  a  matter  of  law,  that 
the  intent  of  the  parties  was  that  the  cow 
should  he  weighed,  and  the  price  thereliy 
accurately  determined,  before  she  should 
become  the  property  of  the  plaintiff.  I 
do  not  think  that  the  intent  of  the  parties 
in  this  case  is  a  matter  of  law,  but  !)ne  of 
fact.  The  weighing  of  the  cow  was  not 
a  matter  that  needed  the  presence  or  any 
act  of  the  defendants,  or  any  agent  of 
theirs,  to  be  well  or  accurately  done.  It 
could  make  no  difference  where  or  when 
she  was  weigticd,  if  the  same  was  done 
upon  correct  soaks,  and  by  a  competent 
person.  There  is  no  pretense  but  what 
her  weight  was  fairly  ascertained  by  the 
plai!!tiff.  The  cow  was  specifically  des- 
ignated by  this  writing,  and  her  delivery 
ordered,  and  it  cannot  he  said,  in  my 
opinion,  that  the  defendants  intended 
that  the  weighing  of  the  animal  should  he 
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•done  before  the  delivery  even,  or  the  pass- 
ing oJ  the  title.  The  order  to  Graham  is 
to  deliver  her,  and  then  follows  the  in- 
struction, not  that  he  shall  weigh  her 
himself,  or  weigh  her,  or  even  have  her 
weighed,  before  delivery,  but  simply, 
^'Send  halter  with  the  cow,  and  have  her 
weighed." 

It  is  evident  to  my  mind  that  they  liad 
perfect  confidence  in  the  in  tegritj- and  re- 
sponsibility of  the  plaintiff,  and  that  they 
considered  the  sale  perfected  and  com- 
pleted when  they  mailed  the  letter  and 
order  to  plaintiff.  They  did  not  intend 
to  place  any  conditions  precedent  in  the 
way,  either  of  payment  of  the  price,  or  the 
weigliing  of  the  cow,  before  the  passing 
of  the  title.  They  cared  not  whether  the 
money  was  paid  to  Graham,  or  sent  to 
tliem  afterwards,  or  whether  the  cow  was 
weighed  before  or  after  she  passed  into 
the  actual  manual  grasp  of  tlje  plaintiff. 
The  refusal  to  deliver  the  cow  grew  en- 
tirely out  of  the  fact  that,  before  the  plain- 
tiff called  upon  Graham  for  her,  they  dis- 
covered she  was  not  barren,  and  therefore 
of  greater  value  than  they  had  sold  her 
for. 

The  following  cases  in  this  court  sup- 
port the  instruction  of  the  court  below  as 
to  the  intent  of  the  parties  governing  and 
controlling  the  question  of  a  completed 
sale,  and  the  passing  of  title:  Lingliam 
V.  Eggleston,  27  .Mich.  .124;  Wilkinson  v. 
Holiday,  33  Mich.  386;  Grant  v.  Mer- 
chants'  &  Manufacturers'  Bank,  35  Mich. 
527;  Carpenter  v.  Graham,  42  Mich.  194,  3 
N.  W,  Rep.  974;  Brewer  v.  Salt  Ass'n,  47 
Mich.  534,  11  N.  W.  Rep.  370;  Wliitcomb  v. 
Whitney,  24  Mich.  486;  Byles  v.  Colier,  54 
Mich.  1,  19  N.  W.  Rep.  565;  Scotten  v. 
Sutter,  37  Mich.  527,  582;  Diicey  Lumber 
Co.  V.  Lane,  .58  Mich.  520,  525.25  N.  W.  Rep. 
568;  Jenkinson  v  Monroe,  61  Mich.  454,  28 
N.  W.  Rep.  663. 

It  appears  from  the  record  that  both 
parties  supposed  this  cow  was  barren  and 
would  not  breed,  and  she  was  sold  by  the 
pound  for  an  insignificant  sum  as  com- 
pared with  her  real  value  if  a  breeder.  She 
was  evidently  sold  and  purchased  on  the 
relation  of  her  value  for  beef,  unless  the 
plaintiff  had  learned  of  her  true  condition, 
and  concealed  such  knowledge  from  thede- 
fendants.  Before  the  plain  tiff  secured  pos- 
session of  the  animal,  the  defendants 
learned  that  she  was  with  calf,  and  there- 
fore of  great  value,  and  undertook  to  re- 
scind the  sale  by  refusing  to  deliver  her. 
The  question  arises  whether  they  had  a 
right  to  do  so.  The  circuit  judge  ruled 
that  this  fact  did  not  avoid  the  sale 
and  it  made  no  difference  whether  she 
was  barren  or  not.  1  am  of  the  opinion 
that  the  court  en*ed  in  this  holding.  I 
know  that  this  is  a  close  question,  and 
the  dividing  line  between  the  adjudicated 
cases  is  not  easily  discerned.  But  it  must 
be  considered  as  well  settled  that  a  party 
who  has  given  an  apparent  consent  to  a 
contract  of  sale  may  refuse  to  execute  it. 
or  he  may  avoid  it  after  it  has  been  com- 
pleted, if  the  assent  was  founded,  or  the 
contract  made,  upon  the  mistake  of  a  ma- 
terial fact,— such  as  the  subject-matter  of 
the  sale,  the  price,  or  some  collateral  fact 


materially  inducing  the  agreement;  and 
this  can  be  done  when  the  mistake  is  mu- 
tual. 1  Benj.  Sales,  §§  605,  606;  Leake, 
Cont.  339;  Story,  Sales,  (4th  Ed.)  §§  377, 
148.  See,  also,  Cutts  v.  Guild,  57  N.  Y. 
229;  Harvey  v.  Harris, 112  Mass. 32;  Gard- 
ner V  Lane,  9  Allen,  492,  12  Allen,  44; 
Huthraaclier  v.  Harris'  Adm'rs,  38  Pa.  St. 
491 ;  Byers  v.  Chapin,  28  Ohio  St.  300;  Gib- 
sou  V  Pelkie,37  Mich.  380,  and  cases  cited  ; 
,Allen  V.  Hammond,  11  Pet.  63-71. 

If  there  is  a  difference  or  misapprehen- 
sion as  to  the  substance  of  the  thing  bar- 
gained for;  if  the  thing  actually  delivered 
or  received  is  different  in  substance  from 
the  thing  bargained  for,  and  intended  to 
be  sold, — then  there  is  no  contract;  but  if 
it  be  only  a  difference  in  some  quality  or 
accident,  even  though  the  mistake  may 
have  been  the  actuating  motive  to  the 
purchaser  or  seller,  or  both  of  them,  yet 
the  contract  remains  binding.  "The  diffi- 
culty in  every  case  is  to  determine  whether 
the  mistake  or  misapprehension  is  as  to 
the  substance  of  the  whole  contract,  go- 
ing, as  it  were,  to  the  root  of  the  mat- 
ter, or  only  to  some  point,  even  though  a 
material  point,  an  error  as  to  which 
does  not  affect  the  substance  of  the  whole 
consideration."  Kennedy  v.  Panama, 
etc..  Mail  Co.,  L.  R.  2  Q.  B.  580,  587.  It 
has  been  held,  in  accordance  with  the  prin- 
ciples aliove  stated,  that  where  a  horse 
is  bought  under  thebelief  that  heis  sound, 
and  both  vendor  and  vendee  honestly 
believe  him  to  be  sound,  the  purchaser 
must  stand  by  his  bargain,  and  pay  the 
full  price,  unless  there  was  a  warranty. 

It  seems  to  roe,  however,  in  the  case 
made  by  this  record,  that  the  mistake  or 
misapprehension  of  the  parties  went  to 
the  whole  substance  of  the  agreement. 
If  the  cow  was  a  breeder,  she  was  worth 
at  least  f750;  if  barren,  she  was  worth 
not  over  $80.  The  parties  would  not 
have  made  the  contract  of  sale  except 
upon  theunderstandingand  belief  thatshe 
was  incapable  of  breeding,  and  of  no  use  as 
a  cow.  It  is  true  she  is  now  the  identical 
animal  that  they  thought  her  to  be  when 
the  contract  was  made;  there  is  no  mis- 
take as  to  the  identity  of  the  creature. 
Yet  the  mistake  was  not  of  the  mere  qual- 
ity of  the  animal,  but  went  to  the  very 
nature  of  the  thing.  A  barren  cow  is  sub- 
stantially a  different  creature  than  a  breed- 
ing one.  There  is  as  much  difference  be- 
tween them  tor  all  purposes  of  use  as  there 
is  between  an  ox  and  a  cow  that  is  capable 
of  breeding  and  giving  milk.  If  the  mu- 
tual mistake  had  simply  related  to  the  fact 
whethev  she  was  with  calf  or  not  for  one 
season,  then  it  might  have  been  a  good 
sale,  but  the  mistake  affected  the  char- 
acter of  the  animal  for  all  time,  and  for 
her  present  and  ultimate  use.  She  was 
not  in  fact  the  animal,  or  the  kind  of  ani- 
mal, the  defendants  intended  to  sell  or 
the  plaintiff  to  buy.  She  was  not  a  bar- 
ren cow,  and,  if  this  fact  had  been  known, 
there  would  have  been  no  contract.  The 
mistake  affected  the  substance  of  the 
whole  consideration,  and  it  must  be  con- 
sidered that  there  was  no  contract  to  sell 
or  sale  of  the  cow  as  she  actually  was. 
The  thing  sold  and  bought  had  in  tact  no 
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existence.  She  was  sold  as  a  beef  crea- 
ture would  be  sold  ;  she  is  in  fact  a  breed- 
ing cow,  and  a  valuable  one.  The  court 
should  have  instructed  the  jury  that  if 
they  found  that  the  cow  was  sold,  or  con- 
tracted to  be  sold,  upon  the  understand- 
ins  of  both  parties  that  she  was  barren, 
and  useless  for  the  purpose  of  breeding, 
and  that  in  fact  she  was  not  barren,  but 
capable  of  breeding,  then  tlie  defendants 
had  a  right  to  rescind,  and  to  refuse  to  de- 


liver, and  the   verdict  should   be  in   their 
favor. 

The  judgment  of  the  court  below  must 
be  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  defendants. 

CAMPBELL,  C.  J.,  and  CHAMPLIN, 
J.,  concurred. 

SHERWOOD,  J.,  delivered  a  dissenting 
opinion. 


SHIELDS  V.  PETTIE. 


TdJ 


SHIELDS  et  al.  v.  PETTIE  et  al. 

(4  N.  Y.  128.), 

Court  of  Appeals  of  New  York,  1850. 

Assumpsit  to  recover  a  quantity  of  pig 
iron.  The  contract  between  the  parties 
was  in  these  words: 

"New  York,  July  19,  1847.  Sold  lor 
Messrs.  George  W.  Shields  &Co.,  to  Messrs. 
Pettee  &  Mann,  one  hundred  and  fifty 
tons  Gartsherrie  pig  iron,  No.l,  at  f29  per 
ton,  one-half  at  six  months,  one-half  cash, 
less  four  per  cent.,  on  board  Siddons. 

"Thomas  Ingham,  Broker." 

On  the  arrival  of  the  "Siddons"  the  de- 
fendants received  sixty  or  seventy  tons  of 
the  iron,  but  on  ascertaining  its  inferior 
quality,  declined  to  accept  and  pay  for  it, 
or  the  residue,  as  of  the  quality  required 
by  the  contract.  The  plaintiffs  offered  to 
<leliver  the  residue,  which  was  declined, 
and  then  demanded  payment  tor  the  por- 
tion delivered  at  the  contract  price,  which 
was  also  refused,  as  was  a  demand  for  the 
return  of  the  iron  delivered.  The  price  of 
No.  1  iron  had  by  this  time  advanced 
about  $3.!50  per  ton  above  the  contract 
price.  The  defendants  had  parted  with  a 
portion  of  the  iron  before  its  return  was 
demanded. 

The  jury  were  instructed  that  under  the 
circumstances  the  defendants  were  liable 
by  an  implied  contract  to  pay  for  the  iron 
received  at  its  then  market  value.  The 
plaintiffs  had  judgment  on  a  verdict  for 
12,197.39.  Thedefendantsbroughtthis  ap- 
peal. 

W  Hall,  for  appellants.  N.  Hill,  Jr.,  for 
respondents. 

HTJRLBnT,  J.  In  my  judgment  the 
contract  was  not  a  sale  but  an  agree- 
ment to  sell,  which  was  not  executed,  and 
which  could  only  be  required  to  be  execut- 
ed upon  the  arrival  of  the  ship  with  the 
iron  on  board.  The  arrival  of  the  vessel 
without  the  iron  would  have  put  an  end 
to  the  contract,  which  was  conditional 
as  a  sale,  to  arrive.  The  vessel  was  at  sea 
at  the  time,  this  was  known  to  both  par- 
ties, and  neither  could  be  certain,  either  of 
her  arrival  or  of  her  bringing  the  iron.  If 
a  part  only  had  arrived,  the  plaintiffs 
would  not  have  been  bound  to  deliver  nor 
the  defendants  to  accept  it.  There  was 
no  warranty,  express  or  implied,  either 
that  any  iron  should  arrive,  or  that  arriv- 
ing, it  should  be  of  a  particular  quality. 
One  hundred  and  fifty  tons  of  Gartsherrie 
pig  iron  of  the  quality  denominated  No.  1 
was  expected  to  arrive  by  the  ".Siddons.  " 
and  the  contract  was  to  the  effect,  that 
if  that  quantity  and  quality  of  iron  did  so 
arrive,  one  party  should  sell  and  the  oth- 
er should  receive  it  at  a  certain  price  per 
ton.  The  iron  called  for  by  the  contract 
did  not  arrive,  but  iron  of  a  different  qual- 
ity, and  I  think  the  contract  was  at  an 
end.  (Boyd  v.  Siftkin,  2  Camp.  N.  P  326; 
Alewyn  v.  Pryor,  1  Ryan  &  Moody,  406; 
Lovatt  V.  Hamilton,  5  Mees.  &  Wels.  639; 
Johnson  v.  Macdonald,  9  id.  600;  Kussell 
V.  Nicoll,  3  Wend.  112.) 

The  jury  were  instructed  that,  under  the 


circumstances  of  the  case,  the  law  implied 
a  contract  on  the  part  of  the  defendants 
to  pay  tor  the  iron  which  they  received  at 
the  then  value  of  the  same  in  the  market, 
and  they  found  accordingly;  which,  in 
effect  compelled  the  defendants  to  pay  for 
an  inferior  article  a  greaterprice  than  that 
stipulated  for  in  the  contract.  This  arose 
from  tne  circumstance  of  a  risein  the  mar- 
ket, intermediate  the  contract  and  the  time 
of  delivery.  But  this  ought  not  to  affect 
the  rule  of  damages  which  cannot  bend  to 
an  accident  of  this  nature,  but  must  re- 
main the  same  in  a  case  like  the  present, 
whether  the  commodity  rise  or  fall,  or  re- 
main stationary  in  the  market.  Where, 
upon  a  sale  of  goods,  there  is  no  agree- 
ment as  to  the  price,  the  law  implies  a 
contract  on  the  part  of  the  buyer  to  pay 
for  them  at  the  market  value.  The  pres- 
ent case  cannot  be  excepted  from  the  oper- 
ation of  this  rule.  There  was  no  error  in 
the  charge  of  the  learned  judge,  provided 
the  law  implied  a  promise  on  the  part  of 
the  defendants  to  pay  any  thing  whatev- 
er for  the  iron  which  they  received.  This 
they  had  taken  in  good  faith,  supposing 
that  it  answered  the  contract,  and  intend- 
ing to  pay  tor  it  accordingly  ;  but  finding 
it  to  be  of  an  interior  quality,  they  de- 
clined to  pay  the  contract  price,  and  upon 
a  demand  of  the  iron  were  not  in  a  condi- 
tion to  restore  it,  as  they  had  parted  with 
a  portion  of  it.  They,  however,  had  re- 
ceived the  iron  rightfully,  in  the  character 
of  vendee.'i,  and  up  to  the  time  of  the  de- 
mand by  the  plaintiffs,  the  case  exhibits 
nothing  in  the  nature  of  a  tort,  but  sa- 
vors altogether  of  contract.  After  the  de- 
mand and  refusal,  the  case  was  so  far 
modified  asto  assume, technically  atleast, 
the  complexion  of  a  tort,  so  that  trover 
might  have  been  maintained  by  the  plain- 
tiffs. But  although  they  might  have 
done  so,  were  they  bound  to  bring  their 
action  in  that  form,  or  were  they  at  lib- 
erty to  disregard  the  tort  and  to  treat  the 
defendants  as  still  retaining  their  original 
characters  of  purchasers  of  the  iron  and 
to  charge  them  accordingly?  I  perceive 
no  reason  why  they  may  not  be  permitted 
to  do  so.  The  goods  were  neither  wrong- 
fully taken,  nor  do  the  defendants  claim 
title  to  them.  The  case  rested  originally 
in  contract,  and  the  only  difference  be- 
tween the  parties  related  to  the  price  of 
the  article  delivered.  If  the  plaintiffs  had 
brought  trover,  the  rule  of  damages 
would  not  have  been  more  favorable  to 
the  defendants  than  the  one  laid  down  at 
the  trial,  and  I  am  unable  to  perceive  in 
what  respect  they  can  be  injured  by  the 
present  form  of  action.  In  general  it 
would  be  the  most  favorable  to  the  defend- 
ant. In  Young  v.  Marshall  (8  Bing.  43), 
Tindal,  Cb.  J.,  declared  that  no  party  was 
bound  to  sue  in  tort,  when  by  converting 
the  action  into  one  of  contract  hedoesnot 
prejudice  the  defendant.  It  is  not  necessa- 
ry to  go  this  length,  nor  as  far  as  the 
court  went  in  Hill  v.  Davis  (3  N.  H.  384), 
for  the  purpose  of  determining  the  ques- 
tion before  us;  nor  is  the  point  presented 
in  the  last  case  of  much  importance,  since 
the  distinctions  which  obtained  at  com- 
mon law  in  the  forms  of  action  have  been 
abrogated  in  this  state.    I,  therefore,  ab- 
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stain  from  expressing  any  opinion  upon 
it.  It  is  enough  for  our  present  purpose, 
tliat,  in  the  case  l:)efore  us,  tlie  cause  of  ac- 
tion arose  out  oi  an  imperfect  sale  and 
deliTery  of  goods,  and  not  out  of  a  wrong- 
ful taking  of  them  by  the  defendants; 
that  the  tortious  feature  in  the  case  is 
scarcely  one  of  substance,  but  is  rather  of 
a  technical  character;  that  in  effect  the 
parties  must  be  deemed  to  have  agreed  as 


to  every  thing  except  the  price  of  the 
goods;  and  that  this  being  so,  the  plain- 
tiffs were  at  liberty  to  disregard  whatev- 
er might  savor  of  tort,  and  require  the  de- 
fendants to  respond  in  their  substantial 
characters  as  purchasers  of  the  iron  for 
what  it  was  worth  in  the  market. 

The  judgment  of  the  superior  court 
ought  to  be  affirmed. 

Judgment  affirmed. 


SHUFELDT  v.  PEASE. 
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SHUFELDT  v.  PEASE  et  al. 

(16  Wis.  659.) 

Supreme  Court  of  Wisconsin.    January  Term, 
1863. 

Appeal  Irom  tlie  circuit  court  lor  Kock 
county. 

Action  against  Pease  &  Ballou  for  the 
recovery  of  personal  property  unlawfully 
detained.  A  verdict  was  rendered  for 
the  plaintiff,  and  the  defendants  appealed. 
It  was  claimed  on  the  part  of  the  plaintiff 
that  the  defendant  Ballou,  being  insol- 
vent, fraudulently  purchased  the  goods 
with  the  intention  of  not  payingfor  them, 
and  that  he  sold  and  delivered  them  to 
the  defendant  Pease  in  payment  of  a  pre- 
existing debt  which  he  owed  Pease,  and 
that  Pease  therefore  was  not  a  purchaser 
in  good  faith.  The  circuit  court  instruct- 
ed the  jury,  among  other  things,  "that  a 
person  who  receives  goods  in  payment  of 
a  precedent  debt  from  a  fraudulent  ven- 
dee who  has  purchased  them  witli  a  pre- 
conceived design  of  not  paying  for  them, 
being  insolvent  at  thetirae, could  not  hold 
them  as  against  the  vendor  of  such  fraud- 
ulent vendee,  and  that  a  person  who 
(alies  such  goods  in  payment  of  a  prior 
indebtedness  is  not  abona  fide  purchaser. " 

B.  B.  Eldridge.for  appellants.  Bennett, 
Cassoday  &  Gibbs,  for  respondent. 

PAINE,  J.  The  court  instructed  the 
jury,  among  other  things,  "  that  a  person 
who  receives  goods  in  payment  of  a  preced- 
ent debt,  from  a  fraudulent  vendee,  that 
is,  from  a  vendee  who  has  purchased  them 
with  a  preconceived  design  of  not  paying 
for  them,  being  insolvent  at  the  time,  can- 
not hold  them  as  against  the  vendor  of 
such  fraudulent  vendee;  that  a  person  who 
takes  such  goods  in  payment  of  a  prior 
indebtedness  is  not  a  bona  fide  purchaser. " 

Assuming  that  the  fraudulent  vendee 
who  obtained  the  goods  in  the  manner 
specified  in  the  instruction,  would  be 
guilty  of  a  fraud  that  the  sale  might  be 
avoided  as  between  him  and  his  vendor, 
we  still  think  the  instruction  erroneous 
in  holding  that  a  purchaser  in  good  faith 
from  such  fraudulent  vendee,  who  took 
the  goods  in  payment  of  a  pre-existing 
debt,  was  not  a  purchaser  for  value,  with- 
in the  rule  entitling  such  to  protection. 
This  court  has  held  that  where  negotia- 
ble paper  was  taken  in  good  faith  in  pay- 
ment of  a  pre-existing  debt,  and  the  pur- 
chaser surrendered    a     prior  security,   he 


was  a  purchaser  for  a  value  within  the 
rule;  Stevens  vs.  Campbell,  13  Wis.,  875. 
There  is,  however,  a  distinction  between  a 
case  where  the  purchaser  surrenders  a 
former  security,  and  a  case  where  he  mere- 
ly receives  the  property  on  a  verbal  agree- 
ment that  it  shall  be  in  payment  of  a  prior 
debt.  In  the  former  case,  he  changes  his 
position,  and  gives  up  something  of  value 
to  him  on  the  strength  of  the  property  he 
receives.  In  the  latter  case  he  does  not, 
that  is,  assuming  that  if  his  title  should 
fail  by  reason  of  his  vendor's  fraud  in  get- 
ting the  goods,  his  debt  would  still  remain 
unsatisfied.  If  therefore  the  rule  protect- 
ing bona  fide  purchasers  for  value  could 
be  said  to  rest  upon  the  fact  that  the 
purchaser  has  actually  paited  with  the 
value  which  constitutes  theconsideration, 
solely  on  the  faith  of  the  goods  received, 
there  is  a  distinction  between  cases  where 
the  goods  are  taken  merely  in  payment  of 
a  pre-existing  debt,  and  those  where  the 
purchaser  advances  the  consideration  at 
the  time  of  the  sale,  or  surrenders  prior 
securities.  There  are  several  cases  that 
have  urged  with  great  force,  that  in  the 
former  case,  the  purchaser  is  not  within 
the  reason  of  the  rule.  Coddington  vs. 
Bay,  20  Johns,  637;  opinion  of  Walworth, 
Chancellor,  in  Stalker  vs.  McDonald,  6 
Hill,  93. 

But  the  authorities  seem  to  have  reject- 
ed the  distinction  and  to  have  settled 
down  by  a  decided  preponderance  on  the 
conclusion  that  such  a  purchaser  is  within 
the  rule.  Youngs  vs.  Lee,  2  Kern.,  551; 
Marbled  Iron  Works  vs.  Smith,  4  Duer, 
376;  Gould  vs.  Segee,  5  Duer,  260;  Roxbor- 
ough  vs.  Messick  et  al.,  6  Ohio  St.,  452; 
Payne  vs.  Bensley,  8  Cal.,  260;  McCasky 
vs.  Sherman,  24  Conn.,  605;  Blanchard  vs. 
Stevens,  3  Cush.,  162. 

These  cases  relate  mostly  to  purchases 
of  promissory  notes. 

But  the  question  whether  one  is  a 
bona  fide  purchaser  for  value  must  be 
decided  in  the  same  way,  upon  the  same 
facts,  whether  he  purchases  one  thing  or 
another.  And  it  is  not  disputed  that  a 
bona  fide  purchaser  for  value  from  a 
fraudulent  vendee,  who  acquired  the 
goods  through  a  note  not  void,  but  void- 
able only  by  reason  of  his  fraud,  will  hold 
them  against  the  original  owner.  The 
court  having  erred  in  holding  that  one 
taking  such  goods  in  payment  of  a  pre- 
existing debt,  was  not  such  a  purchaser, 
the  judgment  is  reversed,  and  a  new  trial 
ordered. 


SINCLAIR  V.  HATHAWAY. 
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SINCLAIR  V.  HATHAWAY. 
(23  N.  W.  Rep.  459,  57  Mich.  60.) 
Supreme  Court  of  Micliigan.     May   13,   1885. 
Error  to  Waj'ne;  Jennison,  Judge. 

Chapman  &  Smith,  for  appellant.    Rob- 
ert Laidlaw,  for  appellee. 

CAMPBELL,  J.  Plaintiff  sued  defend- 
ant for  a  balance  claimed  to  be  due  for 
bread.  Defendant  claimed  that  the  ac- 
count had  been  balanced  by  bad  bread  re- 
turned, and  by  a  sum  of  f  10  paid  in  settle- 
ment of  accounts.  Plaintiff  was  a  baker, 
and  defendant's  business  was  to  supply 
bread  to  customers  about  the  city.  It 
appears  that  for  a  period  defendant  was 
employed  by  plaintiff  to  sell  his  bread, 
and  make  returns  and  pay  for  the  bread 
furnished  daily.  Defendant  claims  that 
on  several  occasions  the  bread  furnished 
was  bad  and  unwholesome,  and  that  he 
returned  it  to  a  sufficient  extent  to  over- 
balance his  payments,  and  that  there  was 
an  understanding  to  that  effect.  The  par- 
ties are  directly  at  variance  on  the  facts. 
There  was  a  good  dealof  testimony  show- 
ing that  bread  was  often  made  unfit  for 
use,  and  tliat  plaintiff  had  to  sell  it  for 
feeding  animals.  He  swore  there  was 
never  any  such  thing.  The  court  below 
rightly  excluded  evidence  of  a  Sunday 
contract  before  the  business  was  entered 
into.  But  there  was  testimony  of  subse- 
quent dealings  tending  to  prove  the  the- 
ory of  the  defense. 

Thecaee  being  an  appeal  from  a  justice, 
it  was  shown  and  seems  to  have  been  ad- 
mitted that  in  the  justice's  court  plaintiff 
swore  that  the  amount  due  him  was  only 
.^6.5,  while  in  the  circuit  he  swore  to 
$103.79,  and  recovered  it.  The  court  was 
asked  to  charge  the  jury  that  if  plaintiff 
so  swore  below,  and  so  changed  his  tes- 
timony without  explaining  why,  that 
circilmstance  should  weigh  with  the  jury 
against  the  good  faith  of  the  claim.  The 
court  refused  so  to  charge,  but  in  the 
charge  the  court  made  this  remark:  "De- 
fendant also  states  that  the  complainant 
only  claimed  $65  in  justice  court,  but  the 
complainant  undertakes  to  explain  It  by 
saying  that  he  made  a  mistake,  as  he  did 


not  have  his  books  of  account  with  him 
at  the  time."  This  had  a  decided  tendency 
to  induce  the  jury  to  regard  the  point  as 
of  no  consequence.  But  it  is  not  a  small 
matter  for  a  person  who  goes  into  court 
to  swear  to  his  claim,  to  pay  so  little  re- 
gard to  his  oath  as  to  take  no  pains  to 
find  out  what  is  due.  And  beyond  this, 
there  is  nothing  in  the  plaintiff's  testi- 
mony to  show  any  such  explanation 
givfn  by  him  on  oath.  The  error  was 
material. 

The  court  also  refused  to  charge  that 
plaintiff  was  subject  by  law  to  an  implied 
warranty  that  the  bread  was  wholesome, 
and  in  the  charge  stated  the  defendant's 
objections  to  apply  chiefly  to  its  market- 
able quality,  and  to  its  being  soiled  ex- 
ternally by  getting  dirty  on  the  floor. 
There  was,  however,  testimony  from  sev- 
eral sources  that  the  bread  was  unfit  for 
food,  apart  from  its  external  appearance. 
It  was  held  in  Hoover  v.  Peterri,  18  Mich. 
51,  that  there  is  an  implied  warranty  of 
wholesomeness  in  the  sale  of  provisions 
for  direct  consumption.  This  question  is 
not  discussed  in  plaintiff's  brief,  ami  was 
left  entirely  out  of  view  by  the  court,  and 
the  only  reference  to  it  was  in  connection 
with  an  express  contract. 

In  this  case  defendant  was,  as  plaintiff 
claims,  in  his  employ  as  a  peddler,  bound 
to  pay  for  his  bread,  at  a  discount,  and 
his  connection  with  the  sales  brings  the 
case  within  the  same  principle.  Defend- 
ant cannot  be  treated  as  apurchaser  from 
a  wholesale  dealer  of  articles  sold  in  the 
market  for  purposes  of  commerce.  Bread 
is  an  artitde  sold  for  immediate  consump- 
tion, and  never  enters  into  commerce,  and 
as  one  of  the  prime  necessaries  of  life  is  of 
no  use  unless  it  is  good  for  food.  Defend- 
ant, as  a  mere  middleman  between  the 
baker  and  the  consumer,  and  acting  in 
his  employment,  had  a  right  to  expect  bad 
bread  to  be  made  good,  and  the  court 
should  have  so  held.  Mere  externals  he 
could  see  for  himself,  but  bad  quality 
would  not  always  be  detected  without 
Euch  a  minute  examination  as  the  circum- 
stances of  such  a  business  would  render  it 
difficult  to  make. 

The  judgment  must  be  reversed,  and  a 
new  trial  granted. 

The  other  justices  concurred. 
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SMITH  V.  FERGUSON. 

(90  Ind.  339.) 

Supreme  Court  of  Indiana.    May  Term,  18S3. 

J.  M.  La  Rue,  F.  B.  Everett,  W.  C.  Wil- 
son, and  J.  H.  Adams,  for  appellant.  B. 
W.  Langdon,  for  appellee. 

HOWK,  J.— In  his  complaint  in  tliis  ac- 
tion, the  appellant,  the  plaintiff  below, 
alleged  in  suhstance,  that,  as  the  adminis- 
trator of  the  estate  of  Maliala  T.  Sha  w, 
deceased,  he  was  the  owner  and  entitled 
to  the  posse.ssion  of  eight  proniissory 
notes,  each  particularly  descrihed,  and 
all  of  the  value  of  .|2,.^bo;  and  that  the 
appellee  had  possession  of  said  notes  with- 
out right,  and  unlawfully  detained  the 
same  from  the  appellant,  at  Tippecanoe 
county;  wlierefore,  etc.  The  cause  was 
put  at  issue  and  tried  by  tlie  court,  and 
a  finding  was  made  for  the  appellee,  the 
defendant  below:  andoverthe  appellant's 
motion  for  a  new  trial,  and  his  exception 
saved,  the  court  rendered  judgment  on  its 
finding. 

In  this  court  the  appellant  has  assigned 
as  errors  the  following  decisions  of  the 
trial  court: 

1.  In  overruling  his  demurrer  to  the 
third  paragraph  of  appellee's  answer; 
and, 

2.  In  overruling  his  motion  for  a  new  j 
trial.  j 

In  the  third  paragraph  of  his  answer,  j 
the  appellee  alleged  in  substance,  thatj 
Mahala  T.  Shaw,  the  appellant's  decedent,  j 

on  and  before  the day  of  .luly,  lh75,  j 

was  the  owner  and  holder  of  eight  prom- 1 
issory  notes,  particularly  describing  them;  \ 
tlint  on  said  last  named  day  the  said  j 
Mahala  T.  Shaw  delivered  and  entrusted  | 
all  of  said  notes  into  the  hands  and  pos-  i 
ses.sion  of  the  appellee;  that  contempora- 
neously with  her  delivery  jf  said  notes  to 
him,  the  said  Mahala  declared  to  and  di- ■ 
rected  the  appellee  to  take  the  said  notes  ' 
and  do  the  'cest  he  could  with  them,  and  j 
furnish  her,  the  said  Mahala,  with  what  i 
means  she  needed  to  live  on,  and,  after  her  | 
death,  pay  what  debts  he  knew  she  owed, ; 
and  erect  a  monument  for  her  like  the  one  i 
that  had  been  ordered  for  her  brother,  Sol- 1 
omon,  and  what  was  left  was  Clarinda  V.  ; 
Ferguson's,  who  was  then  and  since  the 
wife  of  the  appellee,  and  that  the  appellee  ] 
should  give  what  was  left  to  her,  the  said  j 
Clarinda.  I 

The  appellee  said  that  he  then  and  there 
received  and  took  possession  of  said  notes 
from  said  Mahala,  under  the  said  declara- 
tion and  terms;  that  afterwards,  in 
March,  1S76,  the  appellee  exchanged  one 
of  the  notes  for  five  other  notes  particu- 
larly descrilied;  and  that,  in  January, 
1877,  appellee  surrendered  Carr's  note  for 
$90  to  said  Carr  on  account  of  a  debt  due 
him  from  said  Mahala. 

The  appellee  further  said  that  the  notes 
described  in  the  complaint  were  the  notes 
described  in  his  answer;  that  afterwards, 
on  the  7th  day  of  October,  1S77,  the  appel- 
lee Was  holding,  and  in  the  possession  of, 
the  notes  described  in  the  complaint,  and  I 
the  said  Mahala  T.  Shaw  being  then   dan- 1 


gorously  sick  and  ailing,  and  in  the  appre- 
hension of  her  death,  said  to  and  charged 
the  appellee  to  do  with  what  was  left  of 
the  notes,  or  the  proceeds  thereof,  as  she 
had  told  him  when  she  delivered  the  notes 

to  him    as   aforesaid,  on   the day  of 

.July,  1875,  as  thereinbefore  alleged,  and 
the  appellee  then  and  there  promised  the 
said  Mahala  that  he  would  do  so;  that 
afterwards,  on  the  8th  day  of  t>ctolier, 
1H77,  the  said  Mahala  died  of  said  sickness. 
The  appellee  charged,  that,  by  reason  of 
the  premises,  he  was  entitled  to  said  notes 
to  deal  with  them  as  best  he  could,  to  pay 
the  decedent's  lawful  debts,  and  after 
buifding  the  monument,  as  thereinbefore 
described,  to  give  and  deliver  vvhat  might 
he  left  of  such  notes,  or  their  proceeds,  to 
the  said  Cl.Trinda.  The  appellee  said  that 
the  note  first  described  in  the  complaint, 
he  did  not  have  or  hold  at  the  commence- 
ment of  this  action,  nor  at  any  time  since  ; 
andthat  the  estate  of  said  Mahala  T. 
Shaw,  deceased,  was  solvent.  Wherefore 
the  appellee  said  that  the  appellant  was 
not  entitled  to  said  notes,  and  he  prayed 
judgment  for  his  costs  herein. 

We  are  of  opinion  that  the  facts  stated 
in  this  paragraph  of  answer  are  not  suffi- 
cient to  constitute  a  cause  of  defence  to 
the  appellants  action.  It  is  admitted  in 
the  paragraph  tnat  the  notes  in  contro- 
versy were,  on  the day  of  .July,  1875, 

the  notes  of  Mahala  T.  Shaw,  at  the  time 
she  delivered  and  entrusted  them  to  the 
appellee;  and  it  is  not  shown  by  any 
averment  therein,  that  she  ever  parted 
with  her  title  to  any  of  the  notes  during 
her  natural  life.  She  made  him  her  agent, 
with  directions  to  do  the  best  he  could  for 
her  with  the  notes,  and  to  furnish  her  with 
what  means  she  needed  to  live  on  during 
her  life.  Her  declaration  and  direction  to 
the  appellee,  which  must  be  assumed  to 
have  been  verbal  or  oral,  because  they 
were  not  alleged  to  have  been  in  writing, 
went  further  and  provided  that  after  her 
death  he  was  to  pay  what  debts  he  knew 
she  owed,  and  erect  a  monument  for  her 
like  the  one  that  had  been  ordered  for  her 
brother  Solomon,  and  what  was  left  was 
Clarinda  V.  Ferguson's,  the  wife  of  the  ap- 
pellee, and  that  he  should  give  what  was 
left  to  his  wife,  the  said  Clarinda.  This 
is  the  substance  of  what  transpired  be- 
tween the  appellee  and  Mahala  T.  Shaw, 
her  declaration  and   direction,  in   relation 

to  the  notes  in  controversy,  on    the  . 

day  of  July,  1875.  It  is  not  shown  there- 
by, as  it  seems  to  us,  that  on  that  day 
there  was  any  gift,  by  or  on  the  part  of 
Mahala  T.  Shaw,  during  her  life,  of  the 
notes  or  any  part  thereof  to  the  appellee, 
or  his  wife  or  to  any  one  else.  There  was 
no  gift  inter  vivos  of  any  of  the  notes  or 
of  any  part  of  the  proceeds  thereof.  Tlie 
declaration  and  directions  of  Mahala  T. 
Shaw  to  the  appellee  in  July,  1875, as  stat- 
ed in  the  answer,  did  not  constitute  or 
show  a  gift  in  prsesenti,  or  during  her  life, 
of  the  notes  in  controversy ;  but  they  were 
testamentary  in  their  terms,  and,  without 
the  form  of  solemnit.y  of  a  will,  attempted 
to  make  a  gift  of  whatever  might  be  left, 
aftercertain  things  had  been  done, to  take 
effect  as  a  gift  only  after  her  death. 

In    Smith    v.    Dorsey,   38   Ind.   451,  this 
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court  said:  "To  constitute  a  valid  gift 
inter  vivos  it  is  essential  that  the  article 
given  should  he  delivered  absolutely  and 
unconditionalli'.  The  gift  must  takeeffect 
at  once  and  completely,  and  when  it  is 
made  perfect  and  complete  by  delivery  and 
acceptance,  it  then  becomes  irrevocable 
by  the  donor.  Gifts  inter  vivos  have  no 
reference  to  the  future,  but  go  into  imme- 
diate and  absolute  effect.  A  court  of 
equity  will  not  interfere  and  give  effect  to 
a  gift  that  is  inchoate  and  incomplete." 
In  Sessions  v.  Moseley,  4  Cush.  87,  the  su- 
preme court  of  Massachusetts  held  that  a 
gift  inter  vivos  must  be  delivered  iu  the 
lifetime  of  the  donor,  because,  if  delivered 
to  a  third  person,  -with  instructions  to  de- 
liver to  the  donee,  the  authority  to  deliver 
may  be  revoked,  and  until  delivery  the 
donor  retains  dominion.  1  Pars.  Con.  2^)4 ; 
2  Kent  Com.  4:jS;  Bouv.  Law  Diet.,  Tit. 
Gifts  inter  vivos;  Bedell  v.  Carl),  83  N.  Y. 
581;  Irish  v.  Nutting,  47  Barb.  370;  Dex- 
heimer  v.  Gautier,  34  How.  Pr.  472. 

It  follows  from  what  we  have  said,  that 
the  averment  of  appellee's  answi-r  in  refer- 
ence to  what  was  said  and  done  by  and 
between  him  and    Mahala  T.  Shaw  on  the 

day  of  July,  1875,  of  and  concerning 

the  notes  in  controversy,  utterly  fail  to 
show  a  valid  gift  infer  vivos  of  the  notes, 
or  of  any  of  them,  or  of  any  part  of  the 
proceeds  thereof,  to  the  appellee's  wife  or 
to  any  other  person.  They  fail  to  show 
that  she  pai'ted  orintended  topart  during 
her  life  with  her  title  to  or  ownership  of 
any  such  notes.  If  the  title  to  the  notes 
remained  in  her,  if  she  continued  to  lie  the 
owner  thereof,  and  if  she  might  have  as- 
serted and  maintained  against  the  appel- 
lee or  the  appellee's  wife,  her  right  to  the 
possession  thereof  during  lier  natural  life, 
it  must  be  that  upon  her  death  her  title 
to  and  ownership  of  the  notes,  and  lier 
right  to  the  possession  thereof,  |)assed  to 
and  vested  in  the  appellant,  as  the  ad- 
ministrator of  her  estate.  We  have  hith- 
erto considered  only  the  averments  of  the 
answer  in  regard  to  what  transpired  be- 
tween the  appellee  and  Mahal.i  T.  Shaw, 
concerning  the  notes  in  controversy  in 
July,  1S7.").  At  that  time,  it  must  be'  as- 
sumed, as  nothing  was  alleged  to  the  con- 
trary, Mahala  T.  Shaw  was  in  good 
health,  and  we  have  reached  the  conclu- 
sion that  the  allegations  of  the  answer 
did  not  show  that  she  then  made  a  valid 
gift  inter  vivos  of  the  notes  to  appellee's 
wife  or  to  any  one  else. 

The  question  remaining  for  considera- 
tion is  this:  Do  the  aveiments  of  the 
answer  show  a  valid  gift  causa  mortis  of 
the  notes  in  controversy?  A  gift  causa 
mortis  is  thus  defined:  A  donatio  causa 
mortis  is  a  gift  of  a  chattel  made  by  a 
person  in  his  last  illness,  or  in  periculo 
mortis,  subject  to  the  implied  conditions 
that  if  the  donor  recovers,  or  if  the  donee 
die  first,  the  gift  shall  be  void.  2  Schoul. 
Pers.  Prop.  p.  122,  note  1.  In  3  Redf.  Wills, 
320,  it  is  said,  inter  alia,  that  there  must 
be  an  actual  delivery  of  the  chattel  to  the 
donee,  so  as  to  transfer  the  possession  to 
him,  in  order  to  constitute  a  good  gift 
mortis  causa.  In  the  third  paragraph  of 
appellee's  answer  in  the  case  in  hand,  it 
was  not  alleged  that  on  October  7th,  1876, 


there  was  any  actual  delivery  of  the  notea 
to  the  donee,  or  any  transfer  of  the  pos- 
session thereof.  In  theclose  of  his  answer, 
the  appellee  alleged  that  on  the  7th  day 
of  October,  1877,  the  said  Mahala  T.  Shaw 
being  then  dangerously  sick,  and  in  the 
apprehension  of  her  death,  charged  the  ap- 
Ijellee  to  do  with  what  was  left  of  the 
notes,  or  the  proceeds  thereof,  as  she  had 
•told  him  when  she  delivered  the  notes  to 
him  in  July,  1n7.j,  which  notes  he  was  still 
holding  and  in  the  possession  of,  and  the 
appellee  then  and  there  promised  the  said 
Mahala  that  he  would  do  so.  We  do  not 
think  that  these  allegations  were  sufficient 
to  show  a  gift  then  made,  causa  mortis, 
of  what  was  left  of  the  notes  or  of  the  pro- 
ceeds thereof.  They  show  rather,  as  it 
seems  to  us,  an  unwritten  will,  wherebj' 
she  attempted  to  dispose  of  whatever 
might  be  left  after  her  death  of  the  notes 
or  the  proceeds  thereof. 

The  charge  of  Mahala  T.  Shaw  to  the 
appellee  on  October  7th,  1877,  in  her  last 
illness  and  in  apprehension  of  her  death, 
did  not  constitute  a  gift, either  inter  vivos 
or  causa  mortis,  of  the  notes  or  of  what 
might  be  left  of  the  proceeds  thereof,  to 
the  appellee's  wife.  It  was  simply  an  in- 
juuction  or  direction  that,  after  her  death, 
the  appellee,  as  her  agent  and  the  custo- 
dian of  her  notes,  should  carry  out  her 
wishes  in  relation  thereto  and  dispose  of 
the  same,  as  she  had  directed  in  July,  1875 ; 
that  is,  he  should  pay  whatever  debts  he 
knew  she  owed  and  erect  a  monument 
for  her  like  the  one  ordered  for  her  brother 
Solomon,  and  then  he  should  give  what- 
ever might  be  left  of  the  notes,  or  t)f  their 
proceeds,  to  his  wife,  Clarinda  V.  Fergu- 
son. In  2  Schouler  on  Personal  Property, 
u.  82,  it  is  said  :  ''An  agency  is  revoked  by 
the  principal's  death:  therefore,  the  agent 
of  one  who  intends  a  gift  inter  vivos  must 
have  performed  what  was  incumbent  up- 
on him  to  make  the  transfer  complete 
during  the  donor's  lifetime;  otherwise  the 
gift  fails,  as  though  the  dcmor  himself  had 
failed  to  make  a  reasonalile  delivery.  Nor 
can  a  gift  inter  vivos  be  sustained  which 
[  contemplates  a  postponement  of  delivery 
I  by  the  agent  or  trustee  until  the  donor's 
decease:  for  a  gift  of  personalty  made 
after  this  fashion  must  stand,  if  at  all,  as 
a  gift  causa  mortis,  or  else  on  the  footing 
of  a  testamentary  disposition,  with  all 
the  formalities  of  a  will."  Sessions  v. 
Moseley,  supra;  Allen  v.  Polereczky,  31 
Me.  338;  Phipps  v.  Hope,  16  Ohio  St.  586. 
Construing  together  all  the  allegations 
of  the  third  paragraph  of  appellee's  an- 
swer, we  are  of  opinion  they  wholly  fail 
to  show  that  Mahala  T.  Shaw  parted,  or 
intended  to  part,  during  her  lifetime,  by 
gift  inter  vivos  or  causa  mortis,  with  her 
title  to  or  right  to  the  possession  of  the 
notes  in  controversy  or  the  proceeds 
thereof.  Notwithstanding  all  that  was 
said  oi' done  by  or  between  her  and  the 
appellee,  of  and  concerning  such  notes  or 
their  proceeds,  they  remained  her  prop- 
erty and  estate,  we  think,  until  and  at 
the  moment  of  her  death,  and  as  such  the 
title  thereto  and  the  right  to  the  posses- 
sion thereof  passed  to  the  appellant  as 
the  administrator  of  her  estate,  to  be  ad- 
ministered according  to  law.     The  alleged 
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solvency  of  her  estate  furnishes  no  reason 
whatever  lor  the  appellee's  detention  of 
the  notes  as  asainst.  her  administrator. 
It  seems  to  us,  therefore,  that  the  court 
erred  in  overruling  the  demurrer  to  the 
third  paragraph  of  the  appellee's  answer. 

This  conclusion  renders  it  unnecessary 
lor  us  to  consider  or  decide  any  of  tlie 
questions  arising  under  the  alleged  error 
of  the  court  in  overruling  the  appellant's 
motion  for  a  new  trial.  We  may  prop- 
erly remark,  however,  that  the  evidence 
in  the  record  does  not,  in  our  opinion, 
sustain  the  averments  and  theory  of  the 
third  paragraph  of  appellee's  answer. 
The  appellant  gave  in  evidence  a  written 
receipt,  executed  by  the  appellee  to  Ma- 
hala  T.  Shaw,  in  substance  as  follows: 

"Battle  Ground,  Ind..  March  22d,  1876. 
Received  of  Mahala  T.Shaw  the  following 
notes,  to  be  held  in  trust  for  her:"  (Here 
follows  a  description  of  the  notes  in  con- 
troversy in  this  action.)  (Signed)  "W.R. 
Ferguson." 

Jt  will  be  observed  that  this  receipt, 
from  its  date,  was  executed  by  appellee  to 
Mahala  T.  Shaw,  about  eight  months 
after  her  declaration  and  direction  to  him, 
in   July,    1875,  upon    which  the  appellee 


founded  the  third  paragraph  of  his  answer. 
If,  by  this  receipt,  the  appellee  became  the 
trustee  of  Mahala  T.  Shaw,  and  so  held 
the  notes,  by  the  terms  of  the  receipt  he 
held  them  "in  trust  for  her,"  as  the  sole 
cestui  quo  trust,  from  and  after  the  date 
thereof,  and  any  prior  parol  trust,  in  re- 
lation to  the  notes,  was  thereby  abro- 
gated. Itwas  shown  by  the  evidence  that 
this  receipt  was  in  the  pocket-book  of 
Mahala  T.  Shaw,  which  pocket-book  was 
found  under  her  pillow  immediately  after 
her  death.  It  may  be  assumed,  therefore, 
as  it  seems  to  us,  that  the  notes  were  held 
by  the  appellee  under  such  receipt,  at  the 
time  of  the  death  of  Mahala  T.  Shaw,  and 
the  consequent  determination  of  the  trust 
thereby  created.  This  being  so,  the  appel- 
lant ns  her  administrator  was  entitled  to 
the  notes  and  the  possession  thereof,  as 
against  the  appellee. 

The  judgment  is  reversed  with  costs, 
and  the  cause  is  remanded  with  instruc- 
tions to  sustain  the  demurrer  to  the  third 
paragraph  of  appellee's  answer,  and  for 
further  proceedings  not  inconsistent  with 
this  opinion. 

Petition  for  rehearing  overruled. 
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SMITH  V.  LYNES  et  al. 
(5  N.  Y.  41.) 
Court  of  Appeals  of  New  York.    July,  1851. 

This  was  an  action  of  replevin  to  recov- 
er certain  pieces  of  carpeting  claimed  bv 
the  plaintiff  as  his  property.  The  folloW- 
ing  facts  were  proved  on  the  trial : 

The  defendant  Lynes  had  contracted  to 
purchase  all  the  carpets  manufactured  by 
the  plaintiff  with  a  certain  number  of 
looms  during  a  specified  time,  and  to  pay 
for  the  same,  except  $2,000  worth,  with 
his  notes  indorsed  by  Thompson  &  Co. 

The  carpets  were  manufactured  and  de- 
livered accordingly,  and  notes  for  a  part 
were  duly  given.  On  the  7th  of  March, 
1S48,  Lynes'  clerk  gave  the  plaintiff  a  re- 
ceipt for  nine  pieces  of  carpeting,  upon 
which  a  memorandum  vvas  indorsed  by 
Lynes  as  follows:  "  Messrs.  Thompson  & 
Co.  are  up  to  Thompson ville,  but  expect 
to  be  down  on  Wednesday  or  Thursday, 
and  I  will  have  them  ready.  B.  L. " 
Meaning,  as  he  testified,  that  he  would 
have  the  notes  ready. 

By  an  agreement  between  Lynes  and 
Thompson  &  Co.,  the  latter  agreed  to  take 
the  carpets  purchased  from  the  plaintiff, 
and  a  part  of  those  delivered  to  Lynes 
were  by  him  delivered  to  Thompson  &  Co. 
On  the  15th  of  March,  1848,  the  plaintiff 
called  upon  Lynes  and  demanded  of  him 
the  goods,  or  payment  of  his  notes,  which 
was  refused.  He  also  demanded  of 
Thompson  &  Co.  the  goods  in  their  pos- 
session received  from  Lynes,  which  was  al- 
so refused.  Thompson  &  Co.  admitted 
that  $500  or  ftiOO  worth  of  the  goods  had 
not  been  paid  for.  A  balance  of  over  $2,- 
800  was  then  due  the  plaintiff. 

On  motion  of  the  defendant  a  nonsuit 
was  granted  on  thefollowinggrounds:  1. 
That  the  delivery  to  Lynes  was  absolute 
and  vested  the  title  in  him.  2.  That  there 
had  been  no  proper  demand  or  refusal  of 
the  notes.  3.  That  the  sale  to  Thompson 
&  Co.  vested  the  absolute  title  in  them  of 
such  goods  as  were  sold  by  Lynes  to 
them. 

An  application  to  set  aside  the  nonsuit 
having  been  denied  the  plaintiff  brought 
this  appeal. 

C.  W.  Sandford,  for  appellant.  B.  W. 
Bonney,  for  respondents. 

PAIGE,  J.  Where  goods  are  sold  on 
condition  of  being  paid  for  on  delivery  in 
cash  or  commercial  paper,  or  on  condition 
of  receiving  on  delivery  security  tor  pay- 
ment, an  absolute  and  unconditional  ile- 
livery  of  the  goods  by  the  vendor  without 
exacting  at  the  time  of  delivery  a  perform- 
ance of  the  condition,  or  attaching  any 
other  condition  to  the  delivery,  is  a  waiv- 
er of  the  condition  of  the  sale,  and  a  com- 
plete title  passes  to  the  purchaser,  if  there 
is  no  fraudulent  contrivance  on  the  part 
of  the  latter  to  obtain  possession.  Where 
there  is  a  condition  precedent  attached  to 
a  contract  of  sale  and  delivery,  the  prop- 
erty does  not  vest  in  the  vendee  on  deliv- 
ery, until  he  performs  thecondition,  or  the 
seller  waives  it.  An  absolute  and  uncon- 
ditional delivery  is  regarded  as  a  waiver 
of  the  condition.    By  an  absolute  delivery 


without  exacting  thp  performance  of  the 
condition,  the  vendor  is  presumed  to 
have  abandoned  the  security  he  had  pro- 
vided for  the  payment  of  the  purchase- 
money,  and  to  have  elected  to  trust  to 
the  personal  security  of  the  vendee.  (2 
Kent's  Com. 490-97;  Chapman  v.  Lathrop, 
6  Cow. 110,  and  115, note  a;  Lupin  v.  Marie, 
6  Wend.  80.  in  error,  Marcy,  J.;  Furniss  v. 
Hone,  8  Wend.  247,  in  error;  CaHeton  v. 
Sumner,  4  Pick.  516;  Hussey  v.  Thornton, 
4  Mass.  405;  Smith  v.  Dennie,  6  Pick.  262; 
People  V.  Haynes,  14  Wend.  562;  in  error, 
per  Chancellor,  566,  per  Tracy,  Senator; 
Shindler  v.  Houston,  1  Denio,  51,  Jewett, 
J.;  Buck  v.Grim8haw,lEdw.Ch. 144.)  The 
vendor,  to  avoid  a  waiver  of  thecondi- 
tion of  the  sale,  must  eitherrefuse  todeliv- 
er  thegoods  without  a  performance  of  the 
condition,  or  lie  must  make  the  delivery 
at  the  time  qualified  and  conditional. 
(Lupin  V.  Marie,  6  Wend.  81.  in  error, Mar- 
cy, J.;  Hussey  v.  Thornton,  4  Mass.  405; 
14  Wend.  566,  Tracy,  Senator.)  Justice 
Nelson  in  Furniss  v.  Hone  (8  Wend.  256), 
says,  whether  the  delivery  is  absolute  or 
conditional  must  depend  upon  the  intent 
of  the  parties  at  the  time  thegoods  are  de- 
livered. And  in  Smith  v.  Dennie  (6  Pick. 
266),  Parker,  Ch.  J.,  held,  that  this  was 
a  question  of  fact  for  the  jury.  He  says, 
"We  do  not  think  after  a  conditional 
bargain  has  been  made  and  a  delivery  im- 
mediately takes  place  upon  the  expectation 
that  the  contemplated  security  shall  be 
produced,  without  an  express  declaration 
that  the  delivery  is  also  conditional,  that 
the  sale,  ipso  facto,  becomes  absolute,  be- 
cause there  is  an  implied  understanding 
that  the  vendee,"  etc.,  will  furnish  the  se- 
curity," etc.,  "as  soon  as  he  shall  have  an 
opportunity  to  procure  it."  In  that  case 
the  sale  was  on  the  expresscondition  that 
the  vendee  should  give  an  indorsed  note 
for  the  price,  and  the  goods  were  delivered 
by  the  clerk  of  the  vendor  to  the  vendee 
without  any  express  reference  to  the  con- 
dition, and)  remained  in  the  possession  of 
the  vendee  for  eight  days,  during  which 
time  no  claim  was  made  by  the  vendorfor 
the  notes  or  the  goods;  and  it  was  held 
that  there  was  a  waiver  of  the  condition, 
and  a  verdict  to  the  contrary  was  set 
aside  by  the  court  as  against  evidence. 
Parker,  Ch.  J.,  in  giving  the  opinion  of 
the  court,  says,  "There  is  nothing  in  the 
case  from  which  an  intention  to  hold  on 
upon  the  condition  can  be  interred,  no  dec- 
laration at  the  time,  which  though  not 
necessary  is  important,  and  no  call  for  se- 
curity until  it  was  forgotten  or  aban- 
doned, and  perhaps  never  would  have 
been  recurred  to  if  the  goods  had  not  been 
attached."  According  to  this  decision  as 
well  as  the  intimation  of  Justice  Nelson  in 
Furniss  v.  Hone,  and  the  language  of 
Chancellor  Kent  in  his  Commentaries  (2 
Kent,  496),  it  does  not  seem  to  be  neces- 
sary to  a  qualified  or  conditional  delivery, 
that  the  qualification  or  condition  intend- 
ed to  be  annexed  to  the  delivery,  should 
at  the  time  be  declared  by  the  vendor  in 
express  terms.  The  delivery  will  be  con- 
ditional, if  the  intent  o^f  the  parties  that  it 
should  be  so  can  bo  inferred  from  their 
acts  and  the  circumstances  of  the  case. 
The  learned  judge   who  tried   this  cause 
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was  evidently  mistaken  in  tlie proposition 
advanced  by  liini,  tiiat  to  malie  a  delivery 
conditional  it  must  be  declared  to  be  so  in 
express  terms.  Wliere  tlie  delivery  is  ab- 
solute witiiont  any  contemporaneous  dec- 
laration qualifying  it,  the  onus  of  the 
proof  of  the  condition  rests  upon  the  ven- 
dor. If  no  such  proof  is  offered,  the  deliv- 
ery will  be  deemed  absolute,  and  the  title 
to  the  goods  will  pass  to  the  vendee.  (8 
Wend.  256,  Nelson,  J.;  Buck  v.  Urimshaw, 
1  Edw.  Ch.  140.)  Every  absolute  delivery 
of  goods  sold  on  condition  is  presumptive 
evidence  of  a  waiver  of  the  condition  by 
the  vendor,  and  of  an  intention  on  his 
part  to  rely  wholly  on  the  personal  secu- 
rity of  the  vendee  for  tlie  payment  of  the 
price  of  the  goods.  The  cases  cited  by 
the  counsel  of  the  appellant  do  not  con- 
flict with  the  foregoing  propositions.  Jn 
the  cases  of  Ruascll  v.  Minor  (22  Wend. 
659),  and  of  Keeler  v.  Field  (1  Paige,  312), 
express  conditions  were  annexed  to  the  de- 
livery of  the  goods.  In  Palmer  v.  Hand 
(13  Johns.  434),  the  delivery  of  the  timber 
was  not  complete  before  payment  was 
demanded.  In  Haggerty  v.  Palmer  (6 
Johns.  Ch.  437),  the  delivery  was  held  to 
be  conditional  in  accordance  with  a  usage 
of  the  city  of  New  York,  known  to  the 
purchaser,  and  the  validity  of  whicli  was 
not  called  in  question  by  the  parties  to  the 
suit. 

In  the  case  now  under  review,  the  goods 
were  sold  on  condition  of  being  paid  for 
(excepting  $2,000  worth),  on  delivery,  by 
indorsed  notes.  The  goods  were  delivered 
in  parcels  at  the  purchaser's  store  on 
several  days  in  January,  February  and 
March.  There  is  no  evidence  to  show 
that  the  delivery  of  any  of  these  parcels 
was  in  express  terms  made  subject  to  any 
condition.  The  delivery  being  shown,  it 
belonged  to  the  plaintiff  to  prove  that  it 
was  conditional.  No  question  can  arise 
as  to  any  of  the  parcels  except  the  one  de- 
livered on  the  7th  of  March.  Several  par- 
cels had  been  delivered  previous  to  that 
day  without  exacting  the  delivery  of  the 
indorsed  notes  stipulated  in  the  contract. 
As  to  these  parcels  the  delivery  must  be 
deemed  to  be  absolute,  and  the  condition 
regarded  as  waived.  The  memorandum 
indorsed  on  the  receipt  given  for  the  goods 
delivered  on  the  7th  of  March,  in  which 
Lynes  declares  in  substance,  that  on 
Wednesday  or  Thursday  he  will  "have 
thera  ready"  (which  I-ynes  swears  re- 
ferred to  the  notes),  tends  to  show  a 
promise  on  the  part  of  Lynes  to  procure 
the  indorsed  notes  and  deliverthem  to  the 
plaintiff,  and  that  the  goods  delivered  on 
the  7th, of  March  were  delivered  on  the 
condition  of  the  subsequent  delivery  by 
Lynes  to  the  plaintiff  of  such  notes,  if  the 
goods  wore  delivered  on  the  faith  of  that 
promise,  and  in  expectation  that  it  would 
be  performed,  this  case  resembles  that  of 
Russell  V.  Minor  (22  Wend.  ()62). 

In   that   case   the  seller  delivered  a  por- 


tion of  thegoodssold  to  the  purchaser,  and 
asked  the  latter  for  his  note  for  the  quan- 
tity delivered,  and  the  purchaser  replied 
that  he  would  give  bis  note  for  the  whole 
when  the  remainder  was  delivered,  and 
that  the  parcel  (hen  delivered  could  re- 
main till  that  time.  The  court  of  er- 
rors held  that  the  delivery  of  the  parcel 
was  conditional.  Senator  Edwards,  with 
whom  the  majority  of  the  court  con- 
curred, put  the  question  of  waiver  of  the 
condition  of  the  sale  on  the  intention  of 
the  parties  at  the  time  of  the  delivery; 
and  from  the  facts  of  that  case,  he  came 
to  the  conclusion  that  neither  party  in- 
tended that  the  condition  of  the  sale 
should  be  waived.  Senator  Wager  took 
a  similar  view  of  the  question.  If  the 
memorandum  indorsed  on  the  receipt  of 
the  7th  of  March  tends  to  show  a  siate  of 
facts  which  will  bring  this  case  within 
the  principle  of  the  case  of  Russell  v.  Minor 
(which  I  think  quite  clear),  the  nonsuit  of 
the  plaintiff  was  erroneous  so  far  as  re- 
lates to  the  goods  delivered  on  the  7th  of 
March  ;  and  the  judge  who  tried  the  cause 
erred  in  not  submitting  it  to  the  jury  to 
determine  whether  the  goods  delivered  on 
that  day  were  delivered  absolutely  or  con- 
ditionally; that  is,  whether  the  plaintiff 
intended  to  deliver  them  absolutely  and 
thereby  to  waive  the  condition  on  which 
the  sale  was  made.     (6  Pick.  266-7.) 

There  is  no  evidence  in  the  case  to  show 
that  the  goods  found  in  the  possession  of 
Tho?np*son  &  Co.,  and  replevied  by  the 
sheriff,  were  a  part  of  the  goods  delivered 
on  the  7tli  of  March.  These  goods  they 
purchased  from  B.  Lynes,  without  any 
notice,  for  aught  the  case  shows,  of  the 
nature  of  the  contract  of  sale  between 
him  and  the  plaintiff.  As  to  all  the 
goods,  therefore,  purchased  by  Thompson 
&  Co.  from  B.  Lynes,  and  paid  for  by 
them,  they  are  entitled  to  the  protection 
of  tiona  fide  purchasers  without  notice, 
even  if  the  delivery  to  Lvnes  was  condi- 
tional. (G  Johns.  Ch.  437;  1  Paige,  312,  1 
Ed  w.  Ch.  146. )  As  it  does  not  appear  that 
any  part  of  the  goods  taken  by  the  sheriff 
from  the  possession  of  Thompson  &  Co. 
were  a  part  of  the  goods  delivered  on  the 
7th  of  March,  although  a  part  of  these 
goods  should  not  have  been  paid  for  by 
Thompson  &  Co.  to  Lynes,  they  can,  never- 
theless, justify  under  Lynes,  whose  title 
to  all  the  parcels  delivered  previous  to  the 
7th  March  is  undoubtedly  perfect,  in  conse- 
quence of  the  absolute  and  unconditional 
delivery  to  liim  by  the  plaintifl'  of  all  such 
parcels.  The  nonsuit  was,  therefore,  be- 
yond all  question  correct  as  to  the  defend- 
ants Thompson,  Schoonraaker  and  Dean, 
the  members  of  the  tirm  of  Thompson  & 
Co.  But,  for  the  reasons  before  assigned, 
it  was  erroneous  as  to  Benjamin  Lynes. 

It  must,  therefore,  be  set  aside,  and  the 
judgment  of  the  superior  court  must  be 
reversed. 

Ordered  accordingly. 
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(2  Strange,  955.) 

Court  of  King's  Bench.    At  Nisi  Prius.    Michael- 
mas Term,  7  Geo.  3. 

The  plaintiff's  intestate  lodged  at  thede- 
fendant's  house,  and  had  furniture  and 
plate  there,  and  was  proved  to  have  said, 
that  whatever  he  brought  iDto  those 
lodgings  he  never  intended  to  take  away, 
but  gave  directly  to  the  defendant's  wife. 
And  now  in  trover  for  the  goods  which 
were  there  at  the  intestate's  death,  it  was 


ruled,  that  a  parol  gift,  without  some  act 
of  delivery,  would  not  alter  the  property, 
and  that  such  an  act  was  necessary  to 
establish  a  donatio  causa  mortis.  Upon 
this  opinion  it  came  to  the  question, 
whether  there  was  any  delivery.  And  to 
prove  one,  the  defendant  shewed,  that 
the  intestate,  when  he  went  out  of  town, 
used  to  leave  the  key  of  hie  rooms  with  the 
defendant:  and  that  was  insisted  to  be 
such  a  mixed  possession,  that  the  law  will 
adjudge  the  possession  to  be  in  him  who 
has  the  right.  And  the  chief  justice  ruled 
it  so,  and  the  jury  found  for  the  defendant. 


SPOONER  V.  CUMMINGS. 
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SPOONER  V.  CUMMINGS. 

(33  N.  E.  Rep.  839, 151  Mass.  313.) 

Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.     March  H,  1890. 

Exceptions  Irom  superior  court,  Middle- 
sex county ;  P.  Emory  Aldrich,  Judge. 

Beplevinof  a  horse.    Answer,  general  de- 
nial.   Plaintiff  proved  ownership  prior  to 
May  26, 1888,  and  identified  the  horse  as 
the  one  described  as  "one  black  horse  called 
'Jenks  horse,'"  delivered  to  D.  F.   Pope, 
hut  never  paid  for,  under  the  following  con- 
tract:   "Hudson,  May  2(),  ISSS.     Received 
of  L.  R.  Spooner,  this  day,  one  gray  mare, 
called   'Horton    mare;'    one    gray   horse, 
called  'Jenks  horse;'  one  black  horse,  called 
'Jenks  horse;'  one  white-nose  horse, called 
'Boston  horse;'  for  which  I  promise  to 
pay  said  L.  R.  Spooner  or  order  live  hun- 
dred seventy-five  dollars,  one  month  from 
date,  at  City  National  Bank,  with  interest 
at  7  per  cent.     Said  horses  and  mare  to  be 
and   remain  the  entire  and  absolute  prop- 
erty of  said  Spooner  until  paid  in  full   by 
me.    And  I  hereby  agree  to  keep  said  horses 
and  mare  in  good  order  and  condition,  as 
the  same  now  are.  And  should  said  horses 
and  mare  die  before  said  sum  is  fully  paid, 
I  hereby  agree  to  pay  all  sums  due  thereon. 
And  should  said  horses  ormare  be  returned 
to  or  taken  back  by  said  Spooner,  I  agree 
that  all  payments  made  thereon  may  be 
retained  by  said  Spooner  for  the  use  of  said 
horses  and  mare.  Daniel,  F.  Pope.  "  Plain- 
tiff kept  a  livery  and  sale  stable  in  Worces- 
ter, and   had   sold  horses  to  Pope  largely 
within  the  past  three  or  four  years.    Plain- 
tiff asked  the  court  to  rule  that  under  the 
answer  defendant  could   only  show  that 
the  contract  relied    on  was  not  made,  or 
that  the  horse  had  been  paid  for;  but  the 
court  ruled  that  defendant  might  show, 
also,  that  plaintiff  gave  Pope  authority, 
express  or  implied,  by  the  course  of  deal- 
ing, to  sell  the  horse  before  he  paid  for  it. 
Against    his    objection,   plaintiff  was    re- 
quired to   answer,   in  cross-examination, 
the  following  question:   "What  was  the 
course  of  dealing  between  you   and   Pope 
in  the  year  1888,  about  May  26th,  and  ex- 
tending back  a  little  and  forward  a  little?" 
and  the  following  evidence  from  plaintiff, 
in  cross-examination,  was   admitted:    "1 
sold  Pope  fifty  horses, perhaps,  in  the  year 
1888.    I  supposed  that  Pope  wouldn't  use 
fifty  horses  in  his  livery  stable  unless  he 
sold  some.    He  usuall.y  kept  from  twenty- 
five  to   thirty.     Naturally  he  would  want 
to  sell  some  that  he  had,  or  some  other 
ones,  to  make  room.    I  didn't  expect  he 
would  sell  any  of  mine  until  he  paid  for 
them.    I  would  have  made  objections  to 
his  selling  one  of  my  horses,  even  if  he  sent 
me  the  money  the  next  day. "    Pope  was 
permitted  to  testify  that  "the  course  of 
dealing  between  plaintiff  and  me  was  I'd 
buy  horses  and  give  these  contracts,  and 
I'd  send  him  money,   and  he'd  apply  it 
where  he  saw  fit,  on  any  of  these  contracts. 


He  used  to  urge  me  to  sell,  that  he  had  a 
barn  full.  Sometimes  I'd  tell  him  I  wanted 
a  horse  for  a  particular  person.  I  told 
him  this  time  I  wanted  a  horse  for  a  team- 
ster. "  J.  A.  Trull  was  permitted  to  testify 
that  about  the  middle  of  June,  1888,  Spoom 
told  him  to  tell  Pope  that  he  had  a  car- 
load coming,  and  to  sell  as  many  as  he 
could.  Defendant  bought  this  horse  of 
Pope,  June  2, 1888,  and  paid  cash  at  the 
time. 

C.  \V.  Wood  and  F.  A.  Gaslnll,  for  plain- 
tiff.   J.  W.  McDonald,  for  defendant. 

Knowlton,  J.  Under  the  answer  of  the 
defendant,  any  evidence  was  competent 
which  tended  to  contradict  the  contention 
of  the  plaintiff  that  the  title  to  the  horse 
and  the  right  of  possession  were  in  him. 
Verry  v.  Small,  16  Gray,  122;  VVhitcher  v. 
Shattuck,  3  Allen,  319.  The  defendant  was 
not  a  party  to  the  written  contract  be- 
tween the  plaintiff  and  Pope,  but  claimed 
outside  of  it,  and  in  support  of  his  own 
title  he  might  show  by  parol  what  was 
the  real  arrangement  between  them,  even 
if  it  differed  fromthatcontainedinthewrit- 
ing.  Kellogg  v.  Tompson,  142  Mass.  76, 
6  N.  E.  Rep.  860.  If  the  plaintiff  expressly 
or  impliedly  authorized  the  sale  b.y  Pope 
to  him,  he,  having  bought  in  good  faith 
from  the  apparent  owner,  acquired  a  good 
title.  It  is  immaterial  whether  his  right 
depends  upon  an  actual  authority  to  make 
the  sale,  or  upon  facts  which  estop  the 
plaintiff  from  denying  the  validity  of  the 
sale.  Burbank  v.  Crooker,  7  Gray,  159; 
Haskins  v. Warren,  115 Mass.  514, 538 ;  "Tracy 
V.  Lincoln,  145  Mass.  357, 14  N.  E.  Rep.  122; 
Bank  v.  Bufflnton,  97  Mass.  498;  Fowler 
V.  Parsons,  143  Mass.  401,  9  N.  E.  Rep.  799. 

The  testimony  as  to  the  course  of  dealing 
between  the  plaintiff  and  Pope,  involving 
a  long  series  of  transactions,  all  of  the 
same  kind,  and  conducted  generally  in  the 
same  way,  was  competent,  as  tending  to 
show  an  expectation  and  understanding 
on  the  part  of  both  that  Pope  would  sell 
the  horses  which  he  bought  of  the  plaintiff 
as  he  had  opportunity,  and  that  he  was 
impliedly  authorized  to  sell  this  horse  to 
the  defendant.  Hubbell  v.  Flint,  13  Gray, 
277;  Bank  v.Goodsell,  107 Mass.  149;  Lynde 
V.  McGregor,  13  Allen,  172;  Bragg  v.  Rail- 
road Corp.,  9  Allen,  54.  The  testimony  of 
Trull,  as  to  the  message  sent  to  Pope  by 
the  plaintiff  about  the  middle  of  June,  was 
of  a  conversation  so  soon  after  the  sale  of 
June  2d  to  the  defendant  that  the  judge 
might  well  admit  it  in  his  discretion.  It 
related  to  the  general  course  of  dealing, 
of  which  the  sale  to  Pope  of  the  horse  re- 
plevied was  a  part.  The  jury  were  rightly 
permi  tted  to  find  that  the  plaintiff  i  m  pliedly 
authorized  the  sale  by  Pope  to  the  defend- 
ant, and  that  he  was  estopped  to  deny  the 
validity  of  the  title  which  the  defendant 
acquired,  relying  on  Pope's  possession  and 
apparent  ownership.  Exceptions  over- 
ruled. 


SPOONER  V.  HOLMES. 
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SPOONER  V.  HOLMES. 

(102  Mass.  503.) 

Supreme  Judicial  Court  of  Massachusetts.    Plym- 
outh.    Oct.  Term,  1869. 

Tort  to  recover  the  value  of  certain  in- 
terest coupons  of  Dnlted  States  bonds, 
payable  to  bearer  in  gold,  and  allpged  to 
have  been  converted  by  the  defendant  to 
his  own  use.  The  bill  of  exceptions  states 
the  case  as  follows:  "The  plaintiff's  evi- 
dence tended  to  show  that  the  coupons  in 
question  were  stolen  from  the  plaintiff  by 
a  servant  in  his  employ,  and  by  that  serv- 
ant gi  ven  to  her  sister,  who  was  a  servant 
in  the  family  3f  the  cashier  of  one  of  the 
national  banlis  in  Plymouth;  and  that 
the  defendant  purchased  the  coupons  of 
the  servant  in  the  cashier's  family,  and 
under  circumstances  which  would  nat- 
urally excite  suspicion  that  they  were 
stolen.  The  defendant's  evidence  tended  to 
showthat  they  were  handed  tohim  merely 
to  get  them  changed,  that  there  was  no 
suspicious  or  unusual  circumstances  at- 
tending the  transaction,  and  that  he  was 
simply  the  agent  of  the  servant.  Among 
the  evidence  introduced  by  the  defendant 
was  a  letter  received  by  him  from  Nova 
Scotia,  purporting  to  be  from  the  said  ser- 
vant of  the  cashier,  she  having,  before 
that  time,  gone  thither.  In  said  letter 
were  inclosed  two  of  the  coupons  in  ques- 
tion, which  were  sold  by  the  defendant. 
The  plaintiff  objected  to  the  introduction 
of  this  letter  in  evidence  without  proof  of 
the  handwriting;  but  the  judgs  ruled  it 
to  be  admissible  without  such  proof,  for 
the  purpose  of  showing  the  manner  and 
circumstances  of  the  defendant's  receiving 
the  two  coupons  which  it  contained. 
Some  of  the  coupons  were  sold  l)y  the  de- 
fendant to  the  Plymouth  National  Bank, 
some  were  sold  to  brokers  in  Boston,  and 
one  was  sold  to  a  person  from  Lynn,  with 
whom  the  defendant  traded,  and  who 
happened  to  be  at  his  shop  in  Plymouth, 
at  the  same  price  which  he  had  received 
for  others  from  the  bank.  The  evidence 
tended  to  show  that  the  defendant  re- 
ceived pay  for  his  coupon  in  goods  from 
the  Lynn  man,  and  paid  the  servant  the 
price  thereof  in  money.  The  judge  in- 
structed the  jury,  among  other  things,  as 
to  the  rules  of  law  applicable  in  cases  of 
goods  and  merchandise  stolen  or  other- 
wise lost,  and  coming  into  the  possession 
of  persons  other  than  the  true  owners,  in 
terms  not  objected  to;  but  then  ruled  and 
instructed  the  jury  thnt  the  same  rules 
did  not  apply  to  money  or  the  currency 
of  the  country,  and  did  not  apply  to  such 
coupons  as  those  in  question,  which  to 
some  extent  formed  a  part  of  the  cur- 
rency; that  the  jury  were  to  consider 
whether  the  defendant  purchased  the  cou- 
pons in  question  or  whether  he  merely  re- 
ceived them  to  sell  for  the  servant,  and 
acted  in  regard  to  them  as  her  agent; 
that,  if  they  found  the  former  to  be  true, 
and  that  the  defendant  purchased  them 
under  such  circumstances  as  would  have 
put  a  person  of  ordinary  prudence  on  his 
guard,  and  would  have  led  such  a  person 
to  refuse  them,  they  should  lind  for  the 
plaintiff;    that,  if  they  found  that  the  de- 


fendant was  acting  as  agent  merely,  to 
get  the  coupons  turned  into  money  for  the 
servant,  then  the  plaintiff  could  not  re- 
cover, unless  he  satisfied  the  jury  that  the 
defendant  either  knew  that  the  servant 
had  come  dishonestly  by  them,  or  might 
so  have  known  except  for  his  gross  negli- 
gence; and  that  gross  negligence  was  the 
carelessness  of  a  very  careless  person. 
The  plaintiff  requested  the  judge  to  in- 
struct the  jury  that  paying  out  the  cou- 
pons in  his  business,  or  exchanging  them 
for  goods,  was  inconsistent  with  agency, 
unless  the  articles  received  in  exchange 
were  delivered  to  the  principal;  and  that, 
to  entitle  the  defendant  to  the  benefit  of 
the  defence  of  agency,  if  there  were  any 
suspicious  facts  or  circumstnnces  which 
came  to  his  knowledge,  he  must  have  dls- 
clo.sed  them  or  disclosed  his  agency.  The 
judge  declined  to  give  either  of  these  in- 
structions. The  verdict  was  for  the  de- 
fendant, and  the  jury,  in  reply  to  a  ques- 
tion of  the  judge,  said  they  found  the  de- 
fendant to  have  been  acting  as  agent." 

P.  Simmons,  for  plaintiff.  L.  W.  Howes, 
for  defendant. 

GRAY,  J.  This  is  an  action  of  tort,  in 
the  nature  of  trover,  for  certain  coupons 
of  United  States  bonds,  alleged  in  the  dec- 
laration to  be  the  property  of  the  plain- 
tiff and  to  have  been  converted  by  the  de- 
fendant to  his  own  use.  1'he  undisputed 
evidence  at  the  trial  showed  that  the 
bonds  had  bel'^nged  to  the  plaintiff,  and 
had  been  stolen  from  him,  and  delivered 
by  one  who  received  them  from  the 
thief  to  the  defendant,  and  by  him  sold 
and  turned  into  money,  which  hels admit- 
ted to  have  paid  over  to  his  principal. 
But  the  jury  have  found  that  in  so  doing 
the  defendant  acted  only  as  agent  of  the 
pei'sou  from  whom  he  received  them,  and 
did  not  know,  and  was  not  guilty  of 
gross  negligence  in  not  knowing,  that 
that  person  had  come  dishonestly  by 
them.  It  does  not  appear  that  the  plain- 
tiff ever  demanded  of  the  defendant  per- 
sonally either  the  coupons  or  their  pro- 
ceeds, or  that  the  defendant  personally 
derived  any  benefit  from  his  acts.  The 
principal  question  in  the  case  is,  whether, 
under  these  circumstances,  he  is  liable  in 
this  action.  This  is  an  important  ques- 
tion, and  has  received  great  consideration 
from  the  court. 

An  action  of  tort  for  the  conversion  of 
personal  property,  under  our  present  sys- 
tem of  pleading,  requires  such  evidence  to 
support  it  as  would  have  proved  aeon- 
version  in  an  action  of  trover  at  common 
law;  and  cannot  be  maintained  without 
proof  that  the  defendant  either  did  some 
positive  wrongful  act  with  the  intention 
to  appropriate  the  property  to  hira.self  or 
to  deprive  the  rightful  owner  of  it,  or  de- 
stroyed the  property.  Fouldes  v.  Wil- 
loughbv,  S  M.  &  W.  540.  Heald  v.  Carey, 
11  C.  B.  977.  Gen.  Sts.  c.  123,  gSl.  Rob- 
inson V.  Auston,  2  (iray,  •'iii4.  Loring  v. 
Mulcahy,  3  Allen,  57.o.  Parker  v.  Lom- 
bard, 100  Mass.  40.5.  In  the  last  case,  Mr. 
Justice  Hoar  says  that  if  a  bailee,  being 
intrusted  with  the  possession  merely, 
transfers  the  possession  according  to  ths 


76Q 


SP(90NER  V.  HOLMES. 


directions  of  the  persou  from  he  received 
it,  without  notice  oJ  any  better  title,  and 
without  undertaliing  to  convey  auy  title, 
this  does  not  appear  to  have  been  held 
any  evidence  of  a  conversion;  and  cites 
Strickland  v.  Barrett,  20  Pick;.  415,  and 
Leonard  v.  Tidd,  3  Met.  6.  So  where 
chattels  were  delivered  by  the  owner  to 
a  l)ailee,  with  the  right  to  purchase  them 
by  paying  a  certain  price,  so  that  he  had 
the  actual  legal  and  rightful  possession, 
although  he  had  not  performed  the  condi- 
tion on  which  he  was  to  have  the  abso- 
lute title,  and  he  sold  them  to  a  third  per- 
son, who  resold  them  before  any  demand 
made  upon  him  and  without  notice  of  the 
agreement  between  his  vendor  and  the 
original  owner,  he  was  held  not  to  be  lia- 
ble to  the  latter  in  trovsr.  Vincent  v. 
Cornell,  \i  Pick.  294.  See,  also,  IDay  v. 
Bassett,  1(12  Mass.  44.5.  And  trover  will 
not  lie  against  a  servant  for  taking  goods 
by  his  master's  command  and  for  his 
master's  use,  when  the  command  is  nut 
to  do  an  apparent  wrong,  and  the  serv- 
ant's possession  is  lawful.  Bui.  N.  P.  47. 
Powell  V.  Hoyland,  6  Exch.  67. 

In  the  case  of  a  sale  of  goods,  indeed, 
the  purchaser  is  bound  to  look  to  his  title, 
and,  if  he  obtains  them  from  oiie  who  Is 
not  the  lawful  owner  or  his  authorized 
agent,  cannot  hold  them  against  him.  2 
Kent,  Com.  (6th  Ed.)  :^24.  if  the  goods 
have  been  stolen,  the  property  does  not 
pass  by  delivery  and  a  person  who  de- 
rives his  title  from  the  thief  gains  no 
rights  as  against  the  lawful  ©wner,  and  it 
he  either  refuses  upon  demand  to  deliver 
them  up,  or  sells  them  and  turns  them 
into  money,  or  otherwise  converts  them 
to  his  own  use,  he  is  liable  to  the  lawful 
owner  in  trover.  Dame  v.  Baldwin,  8 
Mass.  rAS.  Heckle  v.  Lurvey,  101  Mass. 
344.  Upon  this  principle,  it  is  held  that 
an  auctioneer,  who  receives  and  sells 
stolen  goods,  not  knowing  nor  having  rea- 
Bfin  to  believe  that  they  were  stolen;  or 
a  person  who  in  good  faith  buys  a 
stolen  horse,  and  afterwards  exercises 
dominion  over  him  by  letting  him  to  a 
third  person ;  is  liable  to  the  rightful 
owner  in  trover,  without  a  previous  de- 
mand. Hoffman  v.  Carow,  22  Wend.  285. 
Coles  V.  Clark,  3  Cush.  399.  Gilmore  v. 
Newton,  9  Allen,  171.  Yet  even  in  the  case 
of  stolen  goods,  a  mere  naked  bailee,  who 
does  no  act,  and  has  no  intent,  to  con- 
vert them  to  his  own  use,  or  withhold 
thera  from  the  owner,  and,  before  any 
demand  upon  him,  delivers  them  back  to 
tlie  person  from  whom  he  received  them, 
is  not  guilty  of  a  conversion,  although  he 
knew  that  they  were  stolen.  Loring  v. 
Mulcahy,  3  Allen,  .575. 

But,  in  the  opinion  of  a  majority  of  tlie 
court,  the  coupons  in  question  do  not 
stand  upon  the  same  ground  as  chattels. 
They  were  negotiable  promises  for  the 
payment   of  money,  issued  by  the  govern- 


ment, payable  to  bearer  and  transferable 
by  mere  delivery,  without  assignment  or 
indorsement.  They  are  therefore  not  to 
be  considered  as  goods,  but  as  representa- 
tives of  money,  Jind  subject  to  the  same 
rules  as  bank  bills  or  other  negotiable  in- 
struments payable  in  money  to  bearer. 
VVookey  v.  Pole,  4  B.  &  Aid.  1.  Gorgier  v. 
Mieville,  4  D.  &  R.  641 ;  S.  C.  3  B.  &  C.  45. 
Commonwealth  v.  Emigrant  Industrial 
Savings  Bank,  98  Mass.  12.  The  rule  of 
caveat  emptor  does  not  apply  to  them. 
It  is  now  well  settled  that  the  bearer  of 
a  bank  bill  which  has  been  stolen  from  the 
bank  may  recover  the  amount  from  the 
bank,  unless  it  is  proved  that  he  diil  not 
take  it  in  good  faith  and  for  valuable  con- 
sideration; and  that  his  knowledge  of  sus- 
picious circumstances  is  immaterial,  un- 
less amounting  to  proof  of  want  of  good 
faith.  Worcester  County  Bank  v.  Dor- 
chester &  Milton  Bank,  10  Cush.  488.  Wyer 
V.  Dorchester  &  Milton  Bank,  11  Cush.  51. 
Raphael  v.  Bank  of  England,  17  C.  B.  161. 
And,  according  to  the  great  weight  of  au. 
thority,  the  same  rule  applies  to  bills  of 
exchange  or  promissory  notes  payable  to 
bearer.  Goodman  v.  Simonds,  20  How. 
343. 

The  jury  have  found  that  the  defendant 
took  these  coupons  in  good  faith,  without 
gross  negligence,  and  as  agent  of  his 
employer.  He  thus  acquired  a  lawful  pos- 
session of  them,  which  was  no  evidence  of 
a  conversion  He  then,  before  any  de- 
mand or  notice  from  the  rightful  owner, 
transferred  them  by  delivery,  and  ex- 
changed them  for  money,  the  amount  of 
which  ho  paid  over  to  liis  employer.  This 
case  does  not  present  the  question  whether 
the  defendant  could  have  been  held  liable 
totherightfulownerfor  thecouponsor  the 
proceeds  while  in  his  own  hands,  nor 
whetlierhecould  beheld  to  have  paid  value 
for  them.  The  single  question  is,  whether 
he  has  been  guilty  of  a  wrongful  conver- 
sion ,  and,  considering  the  nature  of  the  in- 
struments, and  the  fact  that  the  defendant 
was  acting  in  good  faith,  without  gross 
negligence,  as  agent  only,  without  himself 
receiving  any  benefit  from  the  transaction, 
a  majority  of  the  court  is  of  opinion  that 
neither  taking  the  coupons  by  delivei-y, 
transferring  them  by  delivery,  nor  paying 
over  the  proceeds  to  his  employer,  consti- 
tuted a  conversion  for  which  he  can  beheld 
liable  in  an  action  of  tort  in  the  nature 
of  trover,  .\ddison  on  Torts,  (3d  Ed.) 
317.  The  instructions  to  the  jury  were 
therefore  quite  favorable  enough  to  the 
plaintiff. 

The  letter  admitted  against  the  objec- 
tion of  the  plaintiff  was  competent  evi- 
dence of  the  manner  in  which  and  the  cir- 
cumntances  under  which  the  defendant 
received  the  coupons,  although  it  did  not 
of  itself  prove  that  it  was  written  by  his 
employer. 

Exceptions  overruled. 


SPRAIGHTS  V.  HAWLEY. 
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SPRAIGHTS  V.  HAWLEY. 

(39  N.  Y.  441.) 

Court  of  Appeals  of  New  York.     June  Term, 
1S68, 

Action  to  recover  damages  caused  by 
a  sale  of  certain  jewelry  by  defendant  as 
agent  of  the  owners,  who  had  mortgaged 
the  jewelry  to  plaintiff. 

Geo.  F.  Comstock,  for  appellant.  R. 
Woodworth,  for  respondent. 

WOODRUFF,  J.  The  facts  in  this  case 
show  title  in  the  plaintiff  to  the  property 
in  question,  and  a  disposition  thereof  by 
the  defendant  avowedly  and  solely  as 
agent  for  Eugenia  Ashby,  the  former  own- 
er and  one  of  the  mortgagors. 

The  defendant's  answer  avera  that  he 
acted  as  such  agent,  without  any  interest 
or  claim  of  interest  in  the  same,  or  its 
proceeds.  The  referee  finds  as  a  fact  that 
he  acted  simply  as  the  agent  of  Charles 
Ashby,  or  of  Charles  Ashby  and  his  said 
wife. 

The  title  of  the  plaintiff  was  valid,  both 
upon  the  facts  found,  and  upon  the  legal 
conclusions  stated  by  the  referee. 

It  follows  that  the  disposition  of  the 
property  by  Ashby  and  wife  was  a  tor- 
tious conversion  thereof,  and  so  the  ref- 
eree finds. 

No  question  of  fraud  in  the  mortgage  to 
the  plaintiff  or  otherwise,  nor  any  failure 
to  iilace  his  mortgage  on  file  pursuant  to 
the  statute,  was  deemed  by  the  referee  or 
liy  the  supreme  court,  nor  by  the  counsel 
for  the  appellant,  to  arise  in  the  case;  be- 
cause as  against  the  mortgagors  and  their 
mere  agent,  the  bona  fides  of  the  mort- 
gage and  the  filing  thereof  were  regarded 
as  wholly  immaterial,  and  as  against 
them  the  mortgage  was  held  valid,  even 
though  made  to  defraud  creditors,  and 
whether  filed  or  not.  It  is  however  more 
satisfactory  to  say  that  both  good  faith 
and  due  filing,  and  renewal  of  the  mort- 
gage, are  facts  in  the  case  duly  proved 
and  found. 

The  case  therefore  raises  the  single  ques- 
tion, whether  the  possession  of  the  mort- 
gagors is  such  evidence  of  ownership  or  of 
authority  to  make  sale  of  the  property, 
that  the  defendant, acting  in  goodfaith  as 
their  agent,  in  the  belief  that  they  were 
owners,  is  protected  thereby  against  the 
claim  of  the  plaintiff  to  recover  for  a  sale 
and  disposition  thereof.  .Some  stress  was 
said  upon  the  fact  that  this  transaction 
was  more  than  a  year  after  the  mortgage 
debt  became  payable,  and  the  continued 
possession  of  the  mortgagors  during 
that  time  is  claimed  to  be  laches  on  the 
part  of  the  plaintiff,  warranting  the  de- 
fendant in  trusting  to  their  apparent  own- 
ership and  executing  their  direction  to 
sell  the  property. 

This  reasoning,  sought  to  he  applied  to 
this  case,  seems  to  me  to  overlook  the 
fact  found  by  the  referee,  that  for  more 
than  a  year  of  that  period  the  plaintiff 
had  been  in  the  actual  prosecution  of  an 
action  to  enforce  his  rights  against  the 
mortgagors;  and  thefurthercirenmstance 
that  the   defendant  is  in  nowise  shown  to 


have  been  affected  by  or  to  have  had  any 
knowledge  whether  the  mortgagors  had 
been  in  the  possession  of  the  property  one 
year  or  one  day.  He  was  not  misled  into 
anj- trusting  to  along-continued  posses 
sion,  for  it  does  not  appear  that  he  ever 
saw  or  heard  of  the  property  until  the 
day  on  which  it  was  brought  to  him  for 
sale. 

1  do  not  however  attach  importance 
to  this,  for  I  am  not  aware  of  any  prin- 
ciple or  any  authority  which  makes 
such  mere  possession,  in  the  absence  of 
frand,  amount  to  a  justification  to  the 
agent  in  a  fraudulent  disposition  of  the 
property. 

It  is  placed  by  the  afipellants  upon  some 
general  idea,  that  because  the  mortga- 
gors had  possession,  and  the  defendant 
honestly  believed  they  were  owners,  and 
in  that  belief,  innocent  of  any  wrongful  in- 
tent, sold  the  property  and  paid  over  the 
proceeds,  it  is  not  just  that  he  should  be 
hold  responsible.  In  other  words,  it  is 
as  to  the  defendant  a  hard  case. 

Now  all  this  would  be  very  well  if  it 
were  true  that  mere  possession  of  personal 
property  was  such  evidence  of  owiiei-ship 
or  of  authority  to  dispose  thereof,  that 
all  persons  were  at  liberty  to  assume  such 
ownership  or  authority,  and  act  in  reli- 
ance thereon.  Unfortunately  for  the  ap- 
pellant, this  is  not  so.  Indeed,  the  oases 
in  which  possession  imports  such  author- 
ity are  very  few,  and  the  mere  fact  of  pos- 
session, unaccompanied  by  other  circum- 
stances, giving  it  a  specific  character,  in- 
dicative of  authority,  never  does. 

Indeed,  every  consideration  which  is 
urged  for  the  protection  of  the  defendant 
would  have  appealed  as  strongly  in  his 
behalf  if  it  had  appeared  tnat  Ashby  had 
stolen  the  property  from  the  plaintiff. 
Ashby's  possession  would  have  borne  the 
same  aspect  of  apparent  ownership,  and 
the  defendant's  sincere  good  faith  and  in- 
nocence of  wrong  would  have  been  equal- 
ly deserving  of  consideration. 

True,  in  such  case,  the  possession  of 
Ashby  would  have  been  against  the  will 
of  the  plaintiffs;  but  even  then,  why 
should  it  not  be  said  that  the  plaintiff 
should  have  taken  care  that  his  property 
be  not  stolen  and  not  suffer  the  innocent 
defendant  to  become  a  sufferer? 

But  take  a  stronger  case;  suppose  the 
property  had  been  loaned  by  the  plaiutiff 
to  Asliby ;  it  would  not  in  that  case  be 
claimed,  any  more  than  if  stolen  b.y  the 
latter,  that  Ashby's  possession  would 
protect  the  defendant,  and  yet  the  hard- 
ship of  holding  him  responsible  would  be 
in  all  respects  the  same  as  in  this  case. 

I  consider  that  it  is  hard  in  f)ne  sense 
that  the  defendant  should  be  compelled  to 
indemnify  the  plaintiff.  It  is  so,  because 
it  is  not  easy  always  to  be  perfectly  safe 
in  one's  dealing. 

But  chattels  are  not  negotiable.  Pos- 
session is  not,  as  in  the  case  of  mercantile 
paper  and  money,  assurance  of  title  cr  of 
authority  to  dispose  of.  The  servant  in- 
trusted with  thepossession  of  his  master's 
property,  does  not  thereby  give  authority 
to  sell  it  or  to  authorize  anothertosell  it. 
The  borrower  of  a  chattel  or  the  ordi- 
narv   bailee  does  not   by   his  possession 
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gain  any  such  power.  And  in  sliort,  tlie 
rule  that  no  one  can  be  dpprived  of  his  ti- 
tle without  his  own  consent  has  no  such 
exception  as  is  thought  to  be  created  in 
this  caee.  And  the  converse  rule,  that  he 
who  assumes  to  deal  or  intermeddle  with 
personal  property  which  is  not  his  own, 
must  see  to  it  that  he  has  a  warrant 
therefor  from  some  one  who  is  authorized 
to  give  it,  has  no  such  application.  An- 
derson V.  Nicholas,  .5  Bosw.  1:!0,  and  cases 
cited.  If  he  buys  from  or  consents  to  act 
by  directi(m  of  another,  he  must  see  to  it 
that  in  the  responsibility  of  such  other 
he  can  find  indemnity  If  his  confidence  is 
misplaced. 

All  there  is  therefore  of  hardship  to  the 
defendant  is  that  he  has  undertaken  to 
execute  a  commission  for  Ashby  or  Ashby 
and  wife,  and  if,  in  consequence  of  actiiig 
upon  the  fraud  or  misrepresentation,  lie  is 
subjected  to  liability  to  the  plaintiff,  he 
will  have  to  look  to  them  for  indemnity. 
Perhaps  the  finding  of  the  refereeindicates 
that  Ashby  is  insolvent;  if  so,  tliat  makes 
the  hardship.  But  even  that  is  not  a  i)e- 
ciiliar  case;  it  is  most  common  in  the 
affairs  of  business;  and  having,  as  the  ref- 
eree finds,  heard  that  Ashby  was  insolvent 
when  he  undertook  the  commission,  he 
might  have  known  that  his  recourse  to 
him  for  indemnity  might  fail. 

The  doctrine  of  the  cases  cited  in  the 
prevailing  opinion  in  the  supreme  court 
does  not  appear  to  be  controverted  by 
the  counsel  for  theappellant,  and  yet  they 
seem  to  me  decisive  in  this  case  of  the  prin- 
ciple that  the  agent,  in  a  tortious  conver- 
sion of  another's  property,  is  liable  when 
his  principal  is  guilty  of  the  tort;  and 
even  though  the  agent  act  innocently  in 
good  faith,  relying  on  the  possession  and 
apparent  nuthority  (if  possession  bo 
deemed  such)  of  his  principal.  Perkins  v. 
Smith,  1  \\'ils.  :?iS.  An  innocent  clerk  sold 
goods  for  the  use  of  his  master  (Stephens 
V.  lilwall,4  M.  &  S.  lM!J)  ;  an  innocent  clerk 
received  goods  from  his  master's  agent 
and  sent  them  to  his  master  abroad.  In 
this  cns(!  the  oljservation  of  Lord  Ellen- 
borough  covers  this  whole  case:  "The 
only  (juestion  is,  whether  this  is  a  conver- 
sion in  the  clerk  VI  hich  undouijtedly  was 
so  in  the  master.  The  clerk  acted  under 
an  unavoidable  iotnorance  and  for  his 
master's  benetit  when  he  sent  the  goods 
to  his  master,  but  nevertheless  his  acts 
ma.v  amount  to  a  conversion,  for  a  person 
is  guilty  of  a  conversion  who  Intermeddles 
wiih  my  property  and  disiioscw  of  it,  and 
it  is  no  answer  that  he  acted  under  the 
authority  of  another  who  had  himself  no 
authority  to  dispose  of  it."  JlcCombie 
v.  Davies,  0  lOast,  ri38;  Baldwin  v  Cole,  6 
Mod.  i!12;  Thorp  v.  Burling,  11  Johns. 
285;  Farrar  v.  Chanffetete,  5  Den.  WIT; 
Pearson  v.  Graham,  :yi  E.  C.  L.  -lOX;  Ever- 
ett V.  Coffin,  0  Wend.  609;  22  Am.  Dec.  .i-'il  ; 
Spencer  v.  Blackman,  9  Wend.  167;  AVil- 
liams  V.  Merle,  11  Id.  HO;  2.')  Am.  Dec.  604. 

And  these  cases  recognize  and  affirm  the 
more  general  rule  above  stated,  that  he 
who  intermeddles  with  personal  property 
not  his  own  must  see  to  it  that  he  is  pro- 
tected by  the  authority  of  one  who  is  him- 
self by    ownership   or   otherwise,  clothed 


with  the  authority  he  attempts  to  confer. 

Recurring  again  to  the  able  and  ingen- 
ious argument  in  support  of  the  appeal, 
and  to  the  point  that  the  plaintiff  was 
guilty  of  laches,  and  that  by  supposing 
the  mortgagors  to  be  in  possession  he  en- 
abled them  to  deceive  the  defendant  and 
produce  the  result.  This  assumes  that  it 
is  negligence  in  the  owner  of  peisonal 
pi'opert.v  to  permit  it  to  be  in  the  posses- 
sion of  another.  I  am  not  aware  of  any 
warrant  for  such  assumption.  So  long 
as  it  is  true  that  a  mortgage  given  in 
good  faith  and  for  sufficient  considera- 
tion is  valid,  notwithstanding  i)ossession 
may  be  in  the  mortgagor,  so  long  such 
possession  no  more  involves  culpable  neg- 
ligence or  laches  in  the  mortgage,  than  the 
possession  of  a  servant,  hirer,  or  other 
bailee,  imports  negligence  in  the  owner. 
In  truth  so  long  as  mere  possession  does 
not  import  authority  to  sell  the  negli- 
gence, if  any,  is  on  the  part  of  him  whore- 
lies  upon  it,  and  not  on  the  owner  who 
permits  it. 

And  the  suggestion  gains  no  strength 
from  the  observation  that  if  the  plaintiff 
had  not  supposed  the  mortgagors  to  be 
in  possession  it  would  not  have  been  in 
their  power  to  deceive  the  defendant,  and 
where  one  of  two  innocent  persons  must 
suffer  b.v  the  wrong  of  anotner,  the  one 
who  enables  such  other  to  commit  the 
•wrong  must  hear  the  consequences. 
How  did  the  mere  possession  of  the  mort- 
gagors enable  them  to  Commit  the  wrong? 
Only  by  giving  them  physical  power  to 
deliver  the  property.  The  maxim  is  not 
true  in  the  sense  in  which  it  is  sought  to 
be  here  applied.  If  it  were,  then  as  in  the 
other  cases  above  referred  to,  whenever 
an  owner  suffers  his  property  to  go  out 
of  his  manual  keeping  or  i)resence,  he  is 
liable  to  lose  it  by  the  same  means  em- 
ployed here,  and  is  exposed  to  the  maxim 
here  invoked  for  the  defendant's  jirotec- 
tion.  It  is  only  when  the  owner  has  part- 
ed with  the  legal  title  upon  some  secret 
trust  or  condition,  or  has  done  something 
calculat.'il  to  mislead,  upon  which  a  third 
person  has  a  right  to  rely,  and  on  which 
he  does  rely  as  evidence  of  authority,  that 
such  maxim  could  have  any  application. 
And  the  attemi)t  to  ajiply  it  here  begs  the 
whole  (luestion.  SeeCowen,  J.,  in  Ash  v. 
Putnam,]  Hill,  :iiJ7.  Mere  possession  of 
another's  properly  is  not  such  evidence  of 
ownership  or  authority  to  sell,  that  third 
persons  have  a  right  as  against  the  true 
owner,  to  i  ely  thereon. 

They  may  act  in  faith  thereof  if  they 
please,  but  they  must  rely  upon  the  party 
with  whom  they  di^al,  and  look  to  hiiu 
for  indemnity  if  the  title  fails,  or  they  be 
deceived  or  defrauded  into  a  condition  of 
responsibility 

This  is  the  defendant'ssicuation  ;  he  has 
trusted  the  representations  of  Ashby.  He 
has  been  deceived  thereby,  and  he  must 
look  to  him  for  indemnity. 

The  order  of  the  general  term  of  the  su- 
preme court  granting  a  new  trial  should 
be  affirmed,  and  in  pursuance  of  the  de- 
fendant's stipulation  judgment  absolute 
for  the  plaintiff  roust  be  rendered. 

All  concur. 
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STANTON  et  al.  v.  EAGER. 

(16  Pick.  467.) 

Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk and  Nantucket.    June  2,  1835. 

Trover  to  recover  damages  for  the  tak- 
ing and  conversion  of  a  quantity  of  to- 
bacco pipes. 

The  parties  stated  a  case. 

Williams,  Putnam  &  Co.,  of  Boston,  in 
October  1833,  wrote  to  C.  Morrall  &  Son, 
a  house  in  Liverpool,  requesting  them  to 
ship  the  pipes  in  question  to  Williams, 
Putnam  &  Co.  and  on  their  account,  by 
the  ship  Morea.  In  compliance  with  this 
order,  Morrall  &  Son,  on  December  4,  1833, 
shipped  the  pipes  on  board  the  Morea, 
for  the  account  of  Williams,  Putnam  & 
Co.,  and  the  master  signed  four  bills  of 
lading,  in  which  he  agreed  to  deliver  the 
pipes  to  Williams,  Putnam  &  Co.  or  their 
assigns.  Morrall  &  Son  addressed  a  let- 
ter to  Williams,  Putnam  &  Co.,  dated 
December  7,  1833,  in  which  they  stated 
that  they  enclosed  an  invoice  and  bill  of 
lading  of  the  pipes  "at  their  debit,"  but 
in  fact  the  bill  of  lading  only  was  enclosed. 
This  letter  was  retained  and  afterwards 
sent  under  cover  of  a  letter  to  the  defend- 
ant, dated  December  23,  1833,  hereafter 
mentioned. 

On  the  21st  of  the  same  December,  Mor- 
rall &  Son  again  wrote  to  Williams,  Put- 
nam &  Co.,  but  without  mentioning  the 
pipes. 

On  December  23d,  Morrall  &  Son  wrote 
to  the  defendant  as  follows:  "Inconse- 
quence of  a  very  unfriendly  letter  just  re- 
ceived from  Messrs.  Williams,  Putnam  & 
Co.,  we  have  withheld  the  invoice  of 
pipes  from  them,  and  now  enclose  it  with 
the  bill  of  lading,  to  be  delivered  up  how- 
ever OQ  their  paying  you  the  amount  by 
a  bill  on  England  ;  but  should  they  decline 
to  receive  the  pipes  on  this  condition,  you 
will  please  to  sell  themi  on  our  account, 
and  remit  us  the  proceeds.  We  have  writ- 
ten to  Messrs.  Williams,  Putnam  &  Co. 
to  the  above  effect.  At  the  same  time  it 
is  due  to  them  to  mention,  that  in  the 
course  thus  adopted,  we  are  solely  in- 
fluenced by  the  very  natural  desire  of  self 
protection  against  hostile  parties."  In 
a  postscript,  datea  on  the  24th,  the  defend- 
ant was  requested  to  insure  the  pipes,  in 
case  Williams,  Putnam  &  Co.  had  not 
done  so,  and  to  add  the  cost  to  the  in- 
voice in  settling  with  them.  In  this  letter 
was  enclosed  the  letter  of  Morrall  &  Son 
to  Williams,  Putnam  &  Co.,  dated  Decem- 
ber 7,  1833. 

It  appeared,  that  in  the  letter  of  Wil- 
liams, Putnam  &  Co.  which  was  referred 
to  In  the  above  letter,  and  which  was 
dated  November  21,  1833,  they  stated, 
that  they  should  hold  Morrall  &  Son  re- 
sponsible for  the  difference  between  the 
net  proceeds  of  the  sale  of  a  quantity  of 
cotton  consigned  by  them  to  Morrall  & 
Son,  and  its  value  a  short  time  after  such 
sale,  the  sale  having  been  made  contrary 
to  their  orders.  The  defendant  objected 
to  the  admission  of  this  letter  in  evidence. 

On  January  3,  1834,  Williams,  Putnam 
&  Co.  became  insolvent,  and  assigned  their 
property  to  the  plaintiffs  lor  the  benefit 


of  such  of  their  creditors  as  should,  by 
becoming  parties  to  the  indenture  of  as- 
signment, release  their  demands.  The  in- 
denture declared  the  insolvency  of  the  as- 
signors, but  provided  that  they  should 
be  consulted  in  the  disposition  of  the 
property.  The  pipes  were  described  in  a 
schedule  which  was  annexed  to  the  as- 
signment and  which  purported  to  convey 
all  balances  in  the  hands  of  divers  per- 
sons, naming  Morrall  &  Son,  subject  to 
all  such  liens  as  they  might  have  for  ad- 
vances, &c.  The  defendant  executed  the 
assignment,  as  the  attorney  of  Morrall 
&  Son.  The  letter  of  Morrall  *■  Son  to 
Williams,  Putnam  &  Co.,  dated  December 
7, 1833,  and  covering  the  bill  of  lading, 
was  handed  by  the  defendant  to  Williams, 
Putnam  &  Co.  with  a  copy  of  the  envel- 
ope, on  or  about  February  24,  1834,  at 
which  time  the  pipes  had  not  arrived. 
This  bill  of  lading  was  immediately  hand- 
ed by  Williams,  Putnam  &  Co.  to  the 
plaintiffs,  but  was  not  endorsed  until 
after  the  commencement  of  this  action. 
In  the  assignment,  the  assignors  cove- 
nanted to  execute  further  assurances,  and 
to  deliver  all  documents  relating  to  the 
property  assigned,  as  soon  as  they  should 
receive  them. 

The  Morea  arrived  on  or  about  March 
3,  1834,  and  was  entered  by  the  defendant, 
who  was  the  sole  owner  and  consignee  of 
the  ship,  and  also  the  agent  of  Morrall  & 
Son.  The  pipes  were  in.sured  by  the  de- 
fendant, and  were  entered  at  the  custom- 
house by  him,  it  being  agreed  that  this 
should  be  done  without  prejudice  to  the 
rights  of  thsi  plaintiffs,  and  were  taken  to 
the  defendant's  store.  The  defendant  re- 
fused to  deliver  them  to  the  plaintiffs 
when  demanded;  and  they  were  after- 
wards sold  by  agreement,  without  prej- 
udice to  the  rights  of  any  persons;  but 
the  plaintiffs  never  paid  to  the  defendant, 
nor  tendered  payment  of  their  value.  At 
that  time  Williams,  Putnam  &  Co.  were 
indebted  to  Morrall  &  Son  in  a  much 
larger  sum  than  the  value  of  the  pipes. 

On  April  16,  1834,  Morrall  &  Son  wrote 
to  the  defendant,  confirming  his  doings. 

Tlie  defendant  could  prove,  if  the  court 
should  deem  the  facts  admissible  in  evi- 
dence, that  when  he  handed  to  Williams, 
Putnam  &  Co.  the  letter  of  December  7th, 
he  informed  them  that  he  should  retain 
the  bill  of  lading  and  invoice,  and  should 
not  deliver  the  pipes  until  the  purchase 
money  was  paid;  that  lie  subsequently 
offered  to  deliver  to  them  the  pipes  if  they 
would  pay  the  purchase  money,  which 
they  agreed  to  do,  but  the  plaintiffs  ob- 
jected, claiming  the  pipes  as  their  own  by 
virtue  of  the  assignment  and  bill  of  lad- 
ing; and  that  the  defendant  subsequently 
wrote  to  the  plaintiffs,  saying  that  he 
should  not  deliver  the  pipes  until  the 
amount  of  the  invoice  and  expenses  was 
paid.  The  plaintiffs  objected  to  thoadmis- 
sion  of  thesefacts  in  evidence.  If  the  court 
should  be  of  opinion,  that  the  plaintiffs 
were  entitled  to  recover,  judgment  was 
to  be  rendered  in  their  favor  for  the  value 
of  the  pipes  at  the  time  of  their  arrival, 
with  interest;  otherwise  the  defendant 
was  to  have  judgment  for  his  costs. 

The  case  was  argued  in  writing. 
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C.  G.  Loring  and  F.  C.  Loring,  for  plain- 
tiffs.   Coolie,  for  defendant. 

SHAW,  C.  J.  Both  the  parties  to  this 
suit  are  creditors,  ur  representatives  of 
the  creditors,  of  an  insolvent  mercantile 
house,  and  the  question  is,  which  shall 
have  the  benetit  of  the  small  amount  of 
merchandise,  which  is  the  subject  of  this 
action;  and  this  question  depends  upon 
another,  which  part.y  can  establish  the 
better  legal  title.  It  seems  to  have  been 
thought  by  Williams,  Putnam  &  Co.,  at 
the  time  of'their  assignment,  tliat  Morrall 
&  Son  were  indebted  to  them  ;  yet  it  is 
now  found  as  a  fact  in  the  case,  that  at 
that  time  a  considerable  balance,  inde- 
pendent of  theeostot  the  pipes,  wasdue  to 
Morrall  &  Son. 

The  facts  appear  sufficiently  in  the 
agreed  statement,  and  it  will  not  be  nec- 
essary to  recapitulate  them.  It  was  con- 
tended, on  the  part  of  the  defendant,  that 
by  the  shipment  of  the  pipes  in  Liverpool, 
tiie  bill  of  lading  having  never  been  deliv- 
ered or  forwarded  to  the  consignees,  hut 
retained  by  the  consignors  and  forwarded 
enclosed  to  their  own  agent,  the  property 
never  legally  vested  in  the  vendee.  But 
the  court  are  strongly  inclined  to  tlie  opin- 
ion, that  tlie  orders  of  Williams,  Putnam 
&  Co.  to  ship  the  pipes  for  their  account, 
and  the  actual  shipment  of  the  goods, 
pursuant  to  such  ordpr,  on  board  of  a 
vessel  designated  by  the  vendees  for  that 
puri)ose,  and  for  their  account,  and  ob- 
taining from  the  master  a  bill  of  lading 
for  the  goods,  making  them  deliverable 
to  the  vendees,  constituted  a  good  con- 
tract of  sale,  and  a  good  constructive  de- 
livery, so  as  to  vest  the  property  in  the 
gf)ods,  in  the  vendees,  and  place  them  at 
their  risk.  This  conclusion  is  founded, 
not  upon  the  supposed  specittc  effect  of  ex- 
ecuting or  delivering  a  bill  of  lading,  or 
the  peculiar  character  supposed  to  be  at- 
tached to  a  bill  of  lading  as  a  quasi  nego- 
tiable instrument,  but  upon  the  general 
principle  of  the  common  law, applicable  to 
the  sale  of  personal  property. 

We  are  to  understand,  that  the  RIorea 
was  for  this  purpose  a  general  freighting 
ship,  and  the  master  was  acting  in  regard 
to  goods  on  freight,  as  a  common  carrier; 
and  this  being  the  ease,  the  tact,  if  it  were 
so,  that  the  vessel  was  for  some  ijurposes 
consigned  by  the  defendant,  the  owner, 
to  the  house  of  Morrall  &  Son,  made  no 
difference  in  regard  to  these  goods.  It 
then  appears  that  the  delivery  of  the 
goods  on  board  the  vessel  was  not  condi- 
tional, and  nothing  was  then  done  by  the 
consignors,  to  lorevent  the  general  prop- 
erty in  the  goods  from  vesting  in  the  con- 
signees. The  withholding  of  the  bill  of 
lading,  and  enclosing  it  to  their  own 
agent  to  be  delivered  only  in  case  the  ven- 
dees should  pay  for  the  goods,  could  not 
convert  the  absolute  delivery  into  a  con- 
ditional one,  or  divest  the  property  in  the 
goods,  which  had  vested  by  the  delivery 
of  them  on  lioard  the  vessel  designated, 
pursuant  to  the  order  of  the  consignees. 

But  though  by  these  proceedings  the 
property  vested  in  the  consignees,  it  was 
subject  to  the  well  established  right  of 
the  vendors,  to  stop  the  goods  in  tran- 


situ, in  case  the  goods  are  sold  on  credit, 
and  the  consignees  become  insolvent;  and 
this  riglit  may  be  exercised  at  any  time 
before  the  goods  reach  their  ultimate  des- 
tination and  come  to  the  possession  of  the 
consignees.  And  the  consignors  have  a 
right  to  judge  for  themselves  of  the  dan- 
ger of  such  insolvency,  and  to  take  meas- 
ures to  guard  against  it  by  stopping  the 
goods  in  transitu,  should  the  insolvency 
occur  before  the  goods  come  to  the  pos- 
session of  the  consignees.  The  effect  of 
such  stoppage  in  transitu  is  not  to  rescind 
the  contract,  or  to  revest  the  general 
property  in  the  vendors,  but  to  reinstate 
them  in  their  lien  and  right  to  hold  the 
goods  in  security  for  the  price. 

The  consignors  might  have  exercised 
this  rigiit  at  Liverpool,  if  they  had  ground 
to  apprehend  the  insolvency  of  the  con- 
signees before  the  arrival  of  the  goods, 
and  such  insolvency  had  occurred  accord- 
ingly; and  perliaps  the  change  of  the  des- 
tination of  the  goods,  after  the  shipment, 
by  enclosing  the  bill  of  lading  to  their 
own  agent,  with  directions  not  to  deliver 
the  goods  to  the  vendee,  without  receiving 
payment  or  security,  might  amount  to 
such  a  stoppage.  But  it  is  not  necessary 
to  consider  this  point,  because  the  court 
are  of  opinion,  that  the  acts  done  by  the 
defendant  here,  under  the  express  author- 
ity and  direction  of  the  shippers, especially 
as  the  defendant  was  the  ship-owner  and 
obtained  actual  possession  of  the  goods 
before  they  could  reach  the  hands  of  the 
vendees,  or  their  assignees,  was  an  effect- 
ual exercise  of  the  right  to  stop  in  tran- 
situ, if  it  existed  as  against  the  plain- 
tiffs. 

And  the  court  are  of  opinion,  that  the 
plaintiffs,  in  this  respect,  stand  precisely 
in  the  place  of  the  original  vendees,  and 
not  in  the  place  of  bona  fide  pui-chasers, 
claiming  under  a  bill  of  lading,  without 
notice  of  any  lien,  set-off,  or  adverse 
claim.  The  plaintiffs  were  assignees,  witli 
full  notice  of  the  insolvency  of  the  assign- 
ors. Had  there  been  a  balance  due  on 
general  account  from  Morrall  &  Son,  to 
Williams,  Putnam  &  Co.,  at  the  time  of 
the  execution  of  the  order,  as  it  is  said  the 
assignees  supposed  there  was,  it  would 
have  presented  a  very  diffeient  question. 
In  that  case,  shipping  the  goods,  pursu- 
ant to  the  order  of  the  vendees,  and  char- 
ging them  in  account,  would  have  been  no 
more  than  an  appropriation  of  their  own 
funds,  according  to  their  own  order,  and 
not  a  sale  upon  credit,  and  the  right  to 
stop  in  transitu  would  not  have  existed. 
But  although  the  assignees  so  supposed 
and  believed,  and  were  entirely  without 
any  imputation  of  blauie  in  taking  a  con- 
veyance of  the  goods,  yet  when  it  turns 
out,  as  upon  the  facts  it  appears  to  have 
been  done  in  this  case,  that  Morrall  & 
Son  were  alread.v  creditors  of  Williams. 
Putnam  &  Co.,  that  the  goods  were  or- 
dered and  put  on  board  ship  solely  on  the 
personal  credit  of  the  vendees,  the  right 
to  stop  in  transitu  is  shown  to  be  com- 
plete, against  the  vendees.  And  that 
right  is  equally  perfect  against  all  others, 
except  a  purchaser  taking  bona  fide,  by 
indorsement  of  the  bill  of  lading,  in  the 
usual  course  of  trade,  without  notice  of 
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the  consignor's  right  to  stop  the  goods  In 
transitu.  In  the  present  case  these  con- 
ditions are  all  wanting.  The  plain  tiffs  did 
not  take  under  an  indorsement  of  the  bill 
of  lading,  the  bill  of  lading  not  having 
been  indorsed  until  after  the  action  was 
commenced.  It  is  said  in  answer,  that  at 
the  time  of  the  assignment,  the  con- 
signees had  not  received  a  bill  of  lading, 
but  they  stipulated  to  indorse  and  deliver 
the  bill  of  lading  as  soon  as  they  should 
receive  it,  and  that  they  did  it  accordingly. 
This  is  all  very  true,  but  it  does  not  an- 
swer the  objection.  It  shows  that  the  in- 
solvent house, in  making  their  assignment 
for  the  benefit  of  creditors,  intended  to 
make  as  good  a  title  as  they  could  make 
to  these  goods,  with  the  rest  of  their  prop- 
erty, and  entered  into  stipulations  accord- 
ingly. But  it  leaves  the  case  as  it  was 
before,  that  the  assignees  took  as  as- 
signees all  the  interest  which  the  assign- 
ors had  in  the  goods,  subject  to  all  claims 
of  lien  and  set-off,  and  not  as  indorsees 
of  a  bill  of  lading  in  the  usual  course  of 
trade,  or  as  purchasers,  advancing  money 
or  giving  credit  upon  the  faith  of  such  bill 
of  lading.  Indeed  the  consignors  had 
taken  effectual  care  to  prevent  them  from 
thus  transferring  the  bill  of  lading  by  in- 
dorseraent  to  a  bona  fide  purchaser,  by 
enclosing  the  bill  of  lading  to  their  own 
agent,  to  be  delivered  to  the  consignees 
only  on  payment  made  or  security  given. 
Nor  can  the  plaintiffs  be  considered  pur- 
chasers without  notice.  No  money  was 
paid  forthe  goods,  no  new  credit  given,  no 
new  dealings  had  upon  the  faith  of  this 
shipment  of  goods.  The  plaintiffs  knew 
that  the  consignees  were  insolvent;  this 
is  admitted,  and  indeed  the  whole  pro- 
ceedings were  founded  upon  that  assump- 
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tion,  and  the.y  took  the  conveyance,  as 
that  of  a  party  declared  to  be  insolvent; 
they  knew  that  the  consignors  were  de- 
scribed as  creditors,  in  the  same  instru- 
ment under  which  they  claimed;  they 
knew  that  by  the  general  mercantile  law, 
if  these  goods  had  been  shipped  on  credit, 
the  vondors  had  a  right  to  stop  them  in 
transitu.  This  was  quite  sufficient  to 
put  them  fully  on  inquiring,  and  to  bind 
them  to  the  state  of  facts,  as  it  should 
ultimately  turn  out.  The  effect  is,  that 
they  took  all  the  title  which  the  assignors 
had,  and  no  more;  that  is,  a  title  to  the 
goods  subject  to  the  right  of  the  vendors 
to  stop  the  goods  in  transitu.  And  yet  it 
was  highly  proper  that  these  goods 
Should  be  included  in  the  assignment.  It 
might  turn  out,  that  there  was  a  balance 
due  from  Morrall  &  Son,  and  that  the 
goods  were  not  shipped  on  credit,  within 
the  meaning  of  the  rule,  or  that  the  con- 
signors would  not  attempt  to  exercise 
their  right  of  stoppage,  or  might  not  have 
an  opportunity  to  do  so,  or  might  obtain 
security  for  the  purchase  money  in  some 
other  wa.v.  In  any  of  these  cases,  these 
goods  would  properly  have  gone  into  the 
general  fund,  provided  for  the  vendees' 
creditors.  But  in  the  events  that  have 
happened,  it  appears,  that  the  vendors 
had  the  right  of  stoppage,  and  did  sea- 
sonably and  legally  exercise  it;  that  un- 
der the  circumstances,  it  was  equally 
available  against  the  assignees  as  against 
the  original  consignees;  and  thei-efore 
thatthe  plaintiHs,  without  tendering  pay- 
ment for  the  price  of  the  goods,  could  not 
take  them  out  of  the  custody  of  the  de- 
fendant, rightfully  holding  them  for  the 
consignors. 
Plaintiffs  nonsuit. 
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STATE  OF  VERMONT  v.  O'NEIL,  (two  oases.) 

SAME  V.  FOUR   JUGS    OF    INTOXICATING 

LIQUOR,   (NATIONAL  EXPRESS 

CO.,  Claimant.) 

SAME  V.   SIXTY-EIGHT  JUGS    OF   INTOXI- 
CATING LIQUOR,  (NATIONAL  EX- 
PRESS CO.,  Claimant.) 

(2  Atl.  Rep.  586,  58  Vt.  140.) 

Supreme  Court  of  Vermont.    Rutland.    Feb.  5„ 
1886. 

Exceptions  from  Rutland  county. 

These  four  cases  were  heard  together. 
The  first  two  were  proceedings,  com- 
menced before  a  justice  of  the  peace,  for 
the  confiscation  of  intoxicating  liquors 
shipped  from  several  towns  in  New  York 
to  Rutland  parties,  who  had  ordered 
theVn,  and  were  marked  "C.  O.  D.,"  and 
which  were  seized  at  the  offices  of  the  Na- 
tional Express  Company,  in  Rutland,  and 
in  Center  Rutland,  by  the  sheriff  of  the 
county  and  one  of  his  deputies,  under  the 
authority  of  No.  43  of  the  Acts  of  1882,  sec- 
tion 2  of  which  is  as  follows:  "In  all 
cases  where  now,  b.v  any  of  theprovidions 
of  said  chapter,  [169,  Rev.  Laws,]  an  offi- 
cer is  authorized  to  seize  intoxicating  liq- 
uors, or  the  casks  or  vessels  containing 
the  same,  by  virtue  of  a  warrant  therefor, 
he  may  seize  the  same  withouta  warrant, 
and  keep  the  liquors,  casks,  or  vessels  so 
seized  in  some  safe  place,  and  shall  forth- 
with procure  such  warrant,  and  he  shall 
thereupon  make  return  of  his  doings  un- 
der said  warrant  in  the  same  manner  as 
he  would  have  done  had  the  issuing  of  the 
warrant  preceded  such  seizure."  The  Na- 
tional Express  Company  appeared  before 
the  justice  of  the  peace,  and  made  claim  to 
the  several  packages  of  liquor,  claiming 
that  the  sales  in  question  were  made  in 
New  York,  where  such  sales  were  lawful, 
and  that  the  seizure  In  question  was  a 
violation  of  section  S  of  the  United  States 
constitution;  and  several  other  claims, 
as  appear  in  the  opinion.  Judgment  hav- 
ing been  rendered  against  the  express  com- 
pany, upon  their  claim  to  the  liquors,  and 
the  same  having  been  ordered  to  be  confis- 
cated, both  before  the  justice  and  the 
county  court,  the  express  company  took 
these  cases  to  this  court  for  determina- 
tion. The  other  two  cases  were  criminal 
prosecutions  begun  before  a  justice  of  the 
peace, — one  for  keeping  intoxicating  liq- 
uors in  Vermont  with  intent  to  sell  and 
furnish  the  same  contrary  to  law,  and  the 
other  for  selling  and  furnishing  intoxicat- 
ing liquors  in  Vermont  contrary  to  law. 
The  respondent  is  a  wholesale  liquor 
dealer  in  Whitehall,  New  York.  The  sales 
complained  of  were  all  upon  orders  re- 
ceived by  O'Neil  from  parties  in  Rutland, 
and  sent  C.  O.  D.  to  such  parties  la  Rut- 
land through  the  National  Express  Com- 
pany, where  paj^nient  therefor  was  made 
to  the  express  company.  The  respondent 
was  found  guilty,  on  the  complaint  for 
keeping,  of  one  offense  as  of  second  con- 
viction, the  punishment  for  which  is  $20 
and  one  month's  imprisonment,  and,  on 
the  complaint  for  selling,  of  307  offenses  as 


of  second  conviction,  the  punishment  for 
which  is  $6,140,  ($20  for  each  offense,) 
together  with  one  month's  imprison- 
ment; and,  in  both  cases,  if  the  fine  is 
not  paid  within  24  hours,  the  respondent 
is  to  be  committed  to  the  house  of  cor- 
rection for  three  times  the  number  of  days 
as  there  are  dollars  of  costs  and  fines, 
which  alternative  sentence  is  in  addition 
to  the  month's  imprisonment.  The  re- 
spondent claimed  that  the  judgment 
should  be  only  as  of  the  firstconviction.in 
which  case  the  fine  is  only  $10  for  each 
offense,  without  the  month's  imprison- 
ment, because  the  record  of  the  first  con- 
viction offered  in  evidence  was  more  than 
three  years  before  the  commencement  of 
the  present  complaint,  and  the  statute 
provides  that  all  prosecutions  for  viola- 
tions of  the  liquor  law  must  becommenced 
within  three  years. 

J.  C.  Baker,  for  respondent.  Prouc  & 
Walker,for  claimants.  W.  C.  Bunton  and 
L.  B.  Thompson,  for  the  State. 

ROYCE,  Ch.  J.  The  first  and  most  im- 
portant question  presented  by  these  cases, 
is  whether  or  not  the  intoxicating  liquors 
in  question  were  (in  the  first  two  cases) 
in  contemplation  of  law  sold,  or  furnished, 
by  the  respondent  in  the  county  of  Rut- 
land and  state  of  Vermont;  or  (in  the  last 
two  cases)  held  and  kept  for  the  purpose 
of  sale,  furnishing,  or  distribution  con- 
trary to  the  statute,  within  said  county 
and  state.  The  answer  depends  upon 
whetlier  the  National  Express  Company, 
by  wliich  some  of  said  liquors  were  deliv- 
ered to  the  consignees  thereof,  and  in 
whose  possession  the  remainder  were 
found  and  seized  before  delivery,  was  in 
law  the  agent  of  the  vendors  or  of  the 
vendees.  If  the  purchase  and  sale  of  the 
liquors  was  full.v  completed  in  the  state  of 
New  York,  so  that  upon  delivery  of  them 
to  the  express  company  for  transporta- 
tion the  title  vested  in  the  consignees,  as 
in  the  case  of  a  completed  and  uncondi- 
tional sale,  then  no  offense  against  the 
laws  of  this  state  has  been  committed. 
If,  on  the  other  hand,  the  sale  by  its  terms 
could  only  become  complete  so  as  to  pass 
the  title  in  the  liquors  to  the  consignees 
upon  the  doing  of  some  act,  or  the  fulfill- 
ing of  some  condition  precedent  after  they 
had  reached  Rutland,  then  the  rulings  of 
the  county  court  upon  the  question  of  the 
offense  were  correct. 

'The  liquors  were  ordered  by  residents  of 
Vermont  from  dealers  doing  business  in 
the  state  of  New  York,  who  selected  from 
their  stock  such  quantities  and  kinds  of 
goods  as  they  thought  proper  in  compli- 
ance with  the  terms  of  the  orders,  put 
them  up  in  packages,  directed  them  to  the 
consignees,  and  delivered  them  to  the  ex- 
press company  as  a  common  carrier  of 
goods  for  transportation,  accompanied 
with  a  bill,  or  invoice,  for  collection.  The 
shipment  was  in  each  instance,  which  it 
is  necessary  here  to  consider,  "C.  O.  P."; 
and  the  cases  show  that  the  effect  of  the 
transaction  was  a  direction  by  theshipper 
to  the  express  company  not  to  deliver  the 
goods  to  the  consignees  except  upon  pay- 
ment of  the  amount  specified  in   the  C.  O. 
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D.  bills,  together  with  the  cliarses  for  the 
transportation  of  the  packages  and  for 
tlie  return  of  the  money  paid  This  direc- 
tion was  nnderstood  by  the  express  com- 
pany, which  received  the  shipments 
coupled  therewith. 

Wliether  or  not,  and  when,  the  legal 
title  in  property  sold  passes  from  the  ven- 
dor to  the  vendee,  is  always  a  question  of 
the  intention  of  the  parties,  which  is  to  he 
gatliere<l  from  tlieir  acts,  and  all  the  facts 
and  circumstances  of  the  case  taljen  to- 
gether. In  order  that  the  title  may  pass, 
as  was  said  by  Morton,  J.,  in  Mason  v. 
Thompson,  18  Picl<.  ;iU5:  "The  owner 
must  intend  to  part  with  his  propei'ty, 
and  the  purchaser  to  become  the  immeili- 
ate  owner.  Their  two  minds  must  meet 
on  this  point;  and  if  anything  remains  to 
be  done  before  either  assents,  it  may  be 
an  inchoate  contract,  but  it  is  not  a  per- 
fect sale."  The  authorities  seem  to  be 
uniform  upon  this  point;  and  tlie  acts  of 
the  parties  are  regarded  as  evidence  by 
which  the  court  or  jury  may  MSiertain  and 
determine  their  intent.  Benj,  Sales,  ss. 
yil,  319,  note  (c).  When  there  is  a  condi- 
tion precedent  attaclied  to  the  contract, 
the  title  in  the  property  does  not  pass  to 
the  vendee  until  performance  or  waiver  of 
tlie  condition,  even  thougli  there  be  an 
actual  delivery  of  possession.  Benj.  Sales, 
s.  321),  note  (d).  The  Vermont  cases  to 
tlie  above  points  are  referred  to  in  Rob- 
erts's Digest,  610  et  seq.,  and  need  not  be 
specially  reviewed  here. 

Jn  the  cases  under  consi Jeration  the 
vendors  of  the  liquors  shipped  them  in  ac- 
cordance witli  the  terms  of  tlie  orders  re- 
ceived, and  the  mode  of  shipment  was  as 
above  stated.  Tliey  delivered  the  jiack- 
ages  ol  liquors,  properly  addressed  to  the 
several  persons  ordering  the  same,  to  the 
express  comuanj',  to  be  transported  bv 
that  cduipany  and  delivered  by  it  to  the 
consignees  upon  tulHUraent  by  theui  of  a 
specified  condition  iirecedent,  namely: 
jiaynient  of  the  purchase  price  and  trans- 
portation cliatges,  and  not  otherwise. 
Attached  to  the  very  liody  of  the  contract, 
and  to  the  act  of  delivei-y  to  the  cai-iiei-, 
was  the  condition  of  paynu^nt  before  deliv- 
ery of  possession  to  the  consignee.  With 
this  condition  ttnfulfilled  and  not  waived,  it 
would  tie  impossible  to  say  that  a  deliv- 
ery to  the  carrier  was  intended  by  the 
consignor  as  a  delivery  to  the  consignee, 
or  as  a  surrender  of  the  legal  title.  The 
goods  were  intrusted  to  the  carrier  to 
transport  to  the  place  of  destination 
named,  there  to  present  them  for  accept- 
ance to  the  consignet^  and  if  he  accepted 
them  and  paid  the  accompanying  invoice 
and  the  transportation  chai'ges,to  deliver 
thfrin  to  him;  otlierwise,  to  notify  the 
consignor  and  hold  them  subject  to  ins  or- 
der. It  is  difficult  to  see  how  a  seller  could 
more  positively  and  unequivocally  express 
his  intention  not  to  relinquish  his  right 
or  (ii'operty  or  possessiun  in  goods  until 
payment  of  the  purchase  price  than  by 
tiiis  method  of  shipment.  We  do  not 
tliink  tlie  cas(!  is  distinguishable  in  princi- 
ple from  that  of  a  vendor  who  sends  Ids 
clerk  or  agent  to  deliver  the  goods,  or  for- 
wards them  to,  or  makes  them  delivera- 
ble uiion  the  order  of,  his   agent,  with   iu- 


structions  not  to  deliver  them  except  on 
payment  of  the  price,  or  performance  of 
some  otlier  specified  condition  precedent 
by  the  vendee.  Tlie  vendors  made  the  ex- 
press company  their  agent  in  tlie  matter 
<jf  the  delivery  of  the  goods,  witli  instruc- 
tions not  to  part  with  the  possession  of 
tliein  except  upon  prior  or  contemporane- 
ous receipt,  of  the  price.  Tlie  contract  of 
sale  theiefore  reniHine.l  inchoate  or  exec- 
utory while  the  goods  were  in  transit,  or 
in  the  hands  cd'  the  exj.ress  company,  and 
could  only  become  executed  and  complete 
by  their  delivery  to  the  consignee.  There 
was  a  completed  executory  contract  of 
s.ile  in  New  York;  but  the  completed  sale 
was,  or  was  to  be,  in  this  state. 

The  authorities  upon  the  above  points 
and  principles  are  so  numerous,  and  are  so 
fully  collated  in  the  brief  of  the  learned 
counsel  for  the  state,  and  in  the  text  and 
notes  of  -  Benj  Sales  (4  Am.  ed.),  that  we 
refrain  from  specific  references  in  support 
of  the  conclusions  at  which  we  have  ar- 
rived. These  are  full^'  supported  by  the 
decision  of  the  United  States  districtcourt 
in  Illinins  in  People  v.  Shriver,  31  Alb.  L. 
J.  ](;.'!,  '1\  F"ed.  Kep.  134,  a  case  involving 
precisely  the  same  question.  Treat,  J., 
says  in  the  opinion:  "  In  the  caseof  liquor 
siiipped  by  the  defendant  to  Fairfield  by 
express,  C.  O.  U.,  the  liquor  is  received  by 
t!ie  express  company  at  Shawneeiown  as 
theagentof  Ihoseller,  and  not  as  theagent 
of  the  bu,\i'r,  and  on  its  reaching  Fairfield 
it  is  there  held  by  the  comriany,  as  the 
agent  of  the  seller,  until  the  consignee 
conies  and  pays  the  money,  and  then  the 
company,  as  the  agent  of  the  seller,  de- 
livers the  liquor  to  the  purcliaser.  In 
such  case  the  iiossession  of  the  express 
company  is  the  possession  of  the  seller, 
and  gcnernlly  the  right  of  projicrty  re- 
mains in  the  seller  until  the  i)aynient  of 
the  price,  .^ii  order  from  a  person  in  Fair- 
field to  thedefendant  at  Shawneetown  for 
two  gallons  of  liquor,  to  be  shipped  to 
Fairtield,  C  O.  P.,  a  mere  offer  by  the  per- 
son sending  such  order  to  purchase  two 
I  gallons  of  liqu<ir  from  the  defendant,  and 
\  pay  him  for  it  when  he  delivers  it  to  liira 
at  Fairfield,  and  a  shipment  by  the  defend- 
ant according  to  such  order  is  practically 
the  same  as  if  the  defendant  had  himself 
taken  two  gallons  of  liquor  from  his  store 
in  Shawneetown,  carried  it  in  person  to 
Fairfield,  and  there  delivered  it  to  the  pur- 
chasMr,  ,nid  rtceiveil  the  price  of  it.  It 
would  be  different  if  the  order  from  Fair- 
iield  to  the  defendant  was  a  simple  order 
to  slii[i  two  gallons  of  liquor  by  express 
to  the  person  ordering,  whether  such 
order  was  accoirpanied  by  the  nionej'  or 
not.  The  moment  the  liquor  under  such 
an  order  was  delivered  to  theexpresscom- 
pany  at  Shawneetown  it  would  become 
the  proiierty  of  the  iiers(m  ordering,  and 
the  possession  of  the  express  company  at 
Shawneetown  would  be  the  possession  of 
the  puridiaser — the  sale  would  be  a  sale  at 
Shawneetown— and  if  it  were  lost  or  de- 
stroyed in  transit  tlie  loss  would  fall  upon 
the  ])urchasor.  But  in  the  case  at  bar  the 
shipping  of  the  liquor  to  Fairfield,  C.  O.D., 
the  defendant  made  no  sale  at  Shawnee- 
town; the  right  of  iiroperty  remained  in 
himself,  and    the   right   of   possession,   a» 


STATE  OF  VERMONT  v.  O'NEIL. 


well  as  the  actual  possession,  remained  in 
Iiim  through  his  agent.  Had  it  been  lost 
or  destroyed  in  transit  the  loss  would 
have  lallen  on  himself.  He  simply  acted 
upon  the  request  of  the  purchaser,  and 
sent  the  liquor  to  Fairfield  by  his  own 
agent,  and  there  effected  a  sale  by  receiv- 
ing the  money  and    delivering  the  liquor." 

II.  It  is  insisted  on  the  part  of  the  claim- 
ant in  the  case  of  the  State  v. 68  Jugs,  &c., 
that  sec.  2  of  No.  43  of  the  Acts  of  1sH2, 
under  which  the  liquors  in  that  case  were 
seized,  is  unconstitutional.  Conceding  the 
points  contended  for  by  tlie  learned  coun- 
sel for  the  claimant,  that  there  is  a  well 
recognized  right  of  property  in  intoxicat- 
ing liquors,  that  they  are  not  malum  in 
se,  and  that  their  use  is  not  by  law  pro- 
hibited to  citizens  of  this  state,  these  prop- 
ositions are  nevertheless  clearly  subject  to 
the  qualification,  that  when  kept  and 
intended  for  unlawful  use,  such  liquors 
fall  at  once  under  the  ban  of  the  law,  and 
become  subject  to  seizure  and  confiscation 
by  such  methods  as  are  provided  by  law 
in  conformity  vpith  the  constitution. 
That  into.ticating  liquors,  when  once 
branded  with  this  unlawful  intent  on  tne 
part  of  the  owner  or  possessor,  become 
subject  to  confiscation  by  the  govern- 
ment; and  that  themethodsand  means  of 
their  seizure  and  condemnation  are  with- 
in the  police  powers  delegated  to  the  legis- 
lature by  Art.  5,  part  1,  of  the  constitu- 
tion, is  too  well  settled  in  this  state  and 
elsewhere  to  require  extended  discussion. 
Spalding  v.  Preston,  21  Vt.  9;  State  v. 
Conlin,  27  Vt.  31S;  Id.  .S25,  327;  State  v. 
Comstock,  Id.  5,^3;  Gill  v.  Parker,  31  Vt. 
610;  Pott.  Dwarris,  c.  14;  t.'ooley  Con. 
Urn.  (4ed.)  714.  727. 

This  section  gives  the  officer  the  power 
to  seize  without  warrant  liquor  found 
"under  circumstances  warranting  the  be- 
lief that  it  is  intended  for  sale  or  distribu- 
tion-contrary to  the  provisions  of  chap. 
169  R.  L.  It  does  not  purport  to  confer 
the  power  of  search;  nor  does  anything 
appear  to  show  that  the  offieer  assumed 
to  exercise  such  power  in  this  case.  It 
simply  provides  tor  the  seizure,  without 
warrant  previously  issued,  of  something 
which  tne  law  has  declared  subject  to  sei- 
zure and  condemnation,  under  the  police 
power  delegated  by  the  constitution,  as 
an  instrnraent  intended  by  the  owner  or 
possessor  for  a  use  unlawful  by  express 
statute,  and  dangerous  to  the  peace, 
health,  and  good  morals  of  the  communi- 
ty. That  the  article  in  itself  may  be  in- 
nocuous, may  be  the  subject  of  lawful 
ownership,  or  may  even  he  susceptible  of 
beneficial  use,  can  no  more  affect  the  ques- 
tion than  could  the  fact,  that  certain  tools 
were  susceptible  of  lawful  and  beneficial 
use  in  niechanics,  save  them  from  becom- 
ing subject  to  seizure  and  confiscation,  if 
intended  by  their  owner  or  possessor  for 
use  as  the  instruments  for  accomplishing 
a  contemplated  burglary;  or  theharmless 
character  of  the  metal  audits  owner's 
right  of  property  therein  protect  his 
ownership  when  fashioned  and  intended 
for  passing  as  counterfeit  coin.  It  cannot 
ne  doubted  in  this  state,  since  the  case  of 
Spalding  v.  Preston,  21  Vt.  9.  and  has  not 
been   elsewhere,  so   far  as  we   are  aware, 


that  articles  or  instrumentalities  once  im- 
pressed with  the  characteristics  of  adap- 
tation and  intended  use  for  purposes  pro- 
hibited by  law  and  contrary  to  put>lic 
peace,  health,  or  morals,  are  subject  to 
summary  seizure  under  statutory  or  even 
general  police  regulations.  That  the  liq- 
uors in  quesiiijn  were  Intended  for  such 
use  has  been  determined  in  this  case  as  a 
question  of  fact  by  the  tribunal  designated 
by  law,  and  that  adjudication  is  conclu- 
sive. 

The  scope  and  application  of  Art.  5, 
part  1,  of  the  constitution  have  been  de- 
fined by  this  court  in  the  cases  above  re- 
ferred to,  and  in  In  re  Powers,  25  Vt.  265, 
which  hasever  since  been  regarded  as  con- 
clusive against  such  application  of  that 
section  of  the  bill  of  riahts  as  is  here  C(m- 
tended  for  by  the  claimant.  See  Gill  v. 
Parker,  ;^]  Vt.  610:  State  v.  Peterson,  41 
Vt.  504;  State  v.  Intox.  Liq.  55  Vt.  82  In 
Massachusetts  a  statute  practically  iden- 
tical with  the  one  in  question  has  beea 
held  not  to  contravene  a  similar  consti- 
tutional provision.  Jones  v.  Root,  6 
Gray,  435;  Mason  v.  Lathrop,  7  Gray,  354. 
The  decisions  in  Maine  are  to  the  same 
effect.  State  v.  McCann,  59  Me.  383;  State 
V.  Howley,  65  Me.  100. 

III.  Concerning  the  claim  that  sec.  8  of 
the  federal  constitution,  conferring  upon 
congress  the  excluKive  right  to  regulate 
commerce  among  the  states,  has  applica- 
tion, it  is  sufficient  to  say  that  no  regula- 
tion of  or  interference  with  in tei  state 
commerce  is  attempted.  If  an  express 
company,  or  any  other  carrier  or  person, 
natural  or  corporate,  has  in  possession 
within  this  state  an  article  in  itself  dan- 
gerous to  the  community,  or  an  article  in- 
tended for  unlawful  or  criminal  use  with- 
in the  state,  it  is  a  necessary  incident  of 
the  police  powers  of  the  state  that  such 
article  should  be  subject  to  seizuie  for  the 
protection  of  the  community.  It  would 
certainly  be  a  strange  perversion  of  lan- 
guage to  claim  that  if  this  express  com- 
pany were  to  hold  in  possession  within  this 
state  clothing  infected  with  the  small- 
pox or  yellow  fever,  or  tools  with  which 
it  was  intended  to  commit  a  burglary,  the 
state  government  should  be  powerless  to 
protect  its  citizens  by  seizing  and  render- 
ing harmless  such  articles,  simjily  because 
they  might  have  been  brought  in  the  ordi- 
nary course  of  business  from  another 
state.  If  the  express  company  has  in  pos- 
session within  the  state  liquor,  with  in- 
tent to  make  unlawful  use  or  disposition 
of  it,  then  the  right  to  seize  It  and  prevent 
such  unlawful  use  attaches.  If  it  were 
competent  for  persons  or  companies  to 
become  superior  to  state  laws  and  police 
regulations,  and  to  override  and  defy 
them  under  theshield  of  the  federal  consti- 
tution simply  by  means  of  conducting  an 
interstate  traffic,  it  would  indeed  be  a 
strange  and  deplorable  condition  of 
things.  The  right  of  the  states  to  regu- 
late the  traffic  in  intoxicating  liquors  has 
been  settled  by  the  United  States  supreme 
court  in  the  License  Cases,  5  How.  577. 

IV.  Proof  of  the  formerconviction  in  the 
cases  of  State  v.  U'Neil  was  properly  ad- 
mitted, notwithstanding  the  conviction 
appeared  to  have  been   more  than   three 
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years  before  the  trial.  No  provision  of  the 
statute  requires  that  the  former  convic- 
tion muHt  have  been  within  three  years, 
and  we  have  no  authority  to  add  such  a 
provision  to  the  law,  as  it  is  plainly  and 
unambiguously  framed  by  the  legislature. 
The  reason  for  the  limitation  of  pro.secu- 
tions  for  the  offenses  charged  in  these 
cases  to  a  period  within  three  years  from 
the  time  of  commission,  as  for  all  similar 
limitations,  is  that  a  person  sliould  not 
lie  called  upon  to  answer  to  a  legal  accu 
sation  after  such  a  long  time  has  elapsed 
as  would,  in  the  estimation  of  the  law, 
make  it  difficult  or  impossible,  bj'  reason 
of  the  death  or  removal  of  wituesses,  the 
loss  or  destruction  of  evidence,  or  the  va- 
rious embarrassments  likely  to  arise  from 
a  considerable  lapse  of  time,  for  him  tt) 
establish  his  innocence.  This  reason  has 
no  application  to  a  case  where  the  cjnly 
proof  that  can  be  used  on  the  one  side  or 
the  other  is  matter  of  record.  We  .should 
therefore  have  no  justification,  even  if  we 
deemed  it  within  the  scope  of  our  power 
and  duty,  for  making  applications  of  a 
rule  of  limitation  by  analogy  in  these 
cases. 

V.  The  constitutional  inhibition  of  cruel 
and  unusual  punishments,  or  excessive 
fines  or  bail,  has  no  application.  The 
punishment  imposed  by  statute  for  the 
offense  with  which  the  respondent,  O'Neil, 
is  charged,  cannot  be  said  to  be  excessive 
or  oppressive.  It  he  has  subjected  himself 
to  a  severe  penalty,  it  is  simply  because 
he    has   committed    a    great  many  such 


offences.  It  would  scarcely  be  competent 
for  a  person  to  assail  the  constitutional- 
ity of  the  statute  prescribing  a  punish- 
ment for  burglary,  on  the  ground  that  he 
had  committed  so  many  burglaries  that, 
if  punishment  for  each  were  inflicted  on 
him  he  might  be  kept  in  prison  for  life. 
The  mere  fact  that  cumulative  punishments 
maybe  imposed  for  distinct  offences  in  the 
same  prosecution  is  not  material  upon 
tills  question.  If  the  penalty  were  unrea- 
sonably severe  for  a  single  offence,  the  con- 
stitutional question  might  be  urged;  but 
here  the  unreasonableness  is  only  in  the 
number  of  offences  wliich  the  respondent 
has  committed. 

The  inevitable  deduction  from  what  has 
been  said  under  the  first  jioint  is,  that  the 
respondent,  O'Noil,  by  what  he  did  in  re- 
spect of  the  transactions  in  question,  made 
the  express  company  his  agent;  and  as 
what  was  done  by  such  agent  in  the  exe- 
cution of  the  authority  and  instructions 
directly  given  by  him  committed  offences 
against  the  statute,  O'Neil  must  beheld 
responsible.  That  he  was  innocent  of 
any  purpose  or  Intent  to  break  the  law, 
and  was  unaware  that  what  he  did  was 
contrary  to  law,  cannot  avail  him  in  de- 
fence.    State  V.  Comings,  28  Vt.  508. 

The  result  is  that  in  the  cases  of  the 
State  V.  O'Neil,  numbers  27  and  28,  the  re- 
spondent takes  nothing  by  his  exceptions; 
and  in  the  cases  of  the  State  v.  Intoxicat- 
ing Liquor,  National  Express  Company, 
claimant,  numbers  25  and  26,  the  judg- 
ments are  afSrmed, 
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(115  Mass.  334.) 

Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.    June  18,  1874. 

Tort  for  the  conversion  of  189  bales  of 
cotton.  At  the  trial,  before  Morton,  J., 
the  jury  were  directed  to  find  a  verdict  for 
the  plaintiffs,  and  the  case  was  reported 
for  the  consideration  of  the  full  court. 

S.Bartlettand  D.  Thaxter,  for  plaintiffs. 
H.  W.  Paine  and  K.  U.  Smith,  for  defend- 
ants. 

GRAY,  C.  J.  This  is  an  action  of  tort 
for'  the  conversion  of  a  number  of  bales  of 
cotton.  A  verdict  has  been  ordered  for 
the  plaintiffs,  and  the  case  reserved  for 
the  determination  of  the  full  court  upon  a 
report  containing  an  abstract  of  the  evi- 
dence given  at  the  trial,  and  a  number  of 
letters  and  documents.  But  the  facts 
material  to  the  decision,  assuming  all  the 
controverted  ones  to  be  according  to  the 
testimony  introduced  by  the  defendants, 
are  not  many;  and  a  brief  statement  of 
them  will  tend  greatly  to  narrow  the  dis- 
cussion of  the  principles  of  law  by  which 
the  case  is  governed. 

The  plaintiffs,  being  buyers  of  cotton  in 
Mobile,  made  an  arrangement  with  Jo- 
seph I.  Baker,  a  cotton  broker  in  Boston, 
by  which  they  agreed  to  pay  him,  upon 
such  orders  on  them  as  he  should  obtain 
from  his  customers  here,  fifty  cents  a  bale, 
out  of  their  own  commission  of  one  and  a 
half  per  cent.,  furnish  him  with  types  of 
their  classification  of  cotton,  and  keep 
him  advised  at  their  own  expense  of  the 
condition  of  the  cotton  market  in  Mobile; 
he  agreed  to  procure  and  transmit  the 
orders,  and  inform  his  custonjers  of  their 
acceptance  or  rejection;  and  the  invoices 
were  to  be  sent  by  the  plaintiffs  to,  and 
the  drafts  for  the  price  drawn  upon,  the 
customers,  and  the  bills  of  lading  at- 
tached to  the  drafts. 

In  pursuance  of  an  order  given  him  by 
Gorham  Gray  &  Company,  Baker  tele- 
grapheil  to  the  plaintiffs  to  buy  for  them 
two  hundred  bales  of  cotton.  The  plain- 
tiffs replied,  refusing  to  negotiate  on  any 
other  basis  than  that  the  bill  of  lading 
should  be  attached  to  the  draft.  They 
bought  the  cotton  in  Mobile,  drew  a  bill 
of  exchange  on  Gray  &  Company  against 
the  cotton,  took  the  bill  of  lading  in  their 
own  name,  indorsed  it  in  blank,  attached 
it  to  the  bill  of  exchange, procured  th?  lat- 
ter to  be  discounted  at  a  bank  in  Mobile, 
informed  Baker  of  what  they  had  done, 
and  instructed  him,  on  receiving  the  draft 
and  bill  of  lading,  to  hold  the  bill  uf  lad- 
ing until  the  draft  was  paid.  Baker  by 
telegram  and  letter  assented  to  all  this. 
The  invoicesent  by  the  plaiutiffs  to  Gray  & 
Company  showed"  that  the  cotton  was 
consigned  to  the  plaintiffs'  order.  The 
Mobile  Bank  transmitted  the  draft,  with 
the  bill  of  lading  attached,  to  a  bank  in 
Boston,  which  presented  the  draft  to  Gray 
&  Company  for  acceptance.  Upon  such 
presentment.  Gray  &  Company  asked  for 
the  bill  of  lading,  and  were  told  that  Ba- 
ker was  to  receive  it.  Gray  &  Company 
then   accepted    the  di-aft,  the  bank  deliv- 


ered the  bill  of  lading  to  Baker,  and  he  aft 
erwards  delivered  it  to  Gray  and  Compa- 
ny, who  obtained  the  cotton  from  the  car- 
riers, gave  them  a  check  for  the  amount  of 
the  freight  from  Mobile  to  Boston,  and 
pledged  the  cotton  and  delivered  the  bill  of 
lading  to  the  defendants  as  security  for 
the  payment  of  advances  on  the  cotton. 
Gray  testified  that  he  accepted  the  draft 
upon  Baker's  assurance  that  he  would 
hand  him  the  bill  of  lading  as  soon  as  it 
came  to  Baker's  possession,  that  Baker 
shortly  afterwards  delivered  to  him  the 
bill  of  lading  unconditionally,  and  that  he 
transferred  the  cotton  to  the  defendants 
believing  that  he  owned  it;  and  his  testi- 
mony though  contradicted  by  Baker's, 
muHt  be  assumed  to  be  true  for  the  pur- 
pose of  deciding  whether  a  verdict  was 
rightly  ordered  for  the  plaintiffs. 

Baker  and  the  plaintiffs  were  not  part- 
ners as  between  themselves,  and  Gray  & 
Company  did  not  deal  with  Baker  as  a 
partner  of  the  plaintiffs.  His  relation  to 
the  plaintiffs  was  that  of  a  broker  only. 
He  looked  to  them,  and  not  to  the  cotton, 
for  the  payment  of  his  commission.  The 
case  is  not  within  the  Gen.  Sts.  c.M.i  Ba- 
ker was  not  a  factor,  or  a  general  agent 
intrusted  with  the  goods  for  the  purpose 
of  sale;  but  a  special  agent,  with  positive 
and  restricted  instructions  to  receive  the 
bill  of  lading  on  the  acceptance  of  the 
draft,  hold  the  bill  of  lading  and  the  cot- 
ton until  the  draft  was  paid,  and  then  de- 
liver them  to  Gray  &  Company.  He  had 
no  right  of  possession  of  the  bill  of  lading 
or  the  cotton  for  any  other  purpose,  and 
no  title  in  or  lien  on  the  cotton.  This  is 
not  a  case  of  stoppage  in  transitu.  Gray 
&  Company  were  not  named  in  the  bill  of 
lading  as  consignees  of  the  cotton,  and 
the  plaintiffs  liave  never  been  divested  of 
their  property  in  the  cotton  as  against 
Gray  &  Company  or  any  persons  claiming 
under  them. 

The  numerous  cases  cited  at  the  bar 
differ  in  their  circumstances  rather  than 
in  the  statement  of  principles.  A  bill  of 
lading,  even  when  in  terms  running  to 
order  or  assigns,  is  not  negotiable,  like  a 
bill  (jf  exchange,  but  a  symbol  or  repre- 
sentative of  the  goods  themselves;  and 
the  rights  arising  out  of  the  transfer  of  a 
bill  of  lading  correspond,  not  to  those 
arising  out  of  the  indorsement  of  a  nego- 
tiable promise  for  the  payment  of  money, 
but  to  those  arising  out  of  a  delivery  of 
the  property  itself  under  similar  circum-; 
stances.  If  the  bill  of  lading  is  once  as- 
signed or  indorsed  generally  by  the  orig- 
inal holder,  upon  or  with  a  view  to  a  sale 
of  the  property,  any  subsequent  transfer 
thereof  to  a  bona  fide  purchaser  may  in- 
deed give  him  a  good  title  as  against  the 
original  owner.  But  so  long  as  the  bill 
of  lading  remains  in  the  hands  of  the  orig- 
inal party,  or  of  an  agent  intrusted  with 
it  for  a  special   purpose,  and   not   author- 


iGen.  Sts.  c.  54,  §  2,  provide  that,  "Every  factor 
or  other  agent  intrusted  with  the  possession  of 
merchandise,  or  a  bill  of  lading  consigning  mer- 
chandise to  him,  for  the  purpose  of  sale,  shall  be 
deemed  to  be  the  true  owner  thereof  so  far  as  to 
give  validity  to  any  bona  flde  contract  made  by 
him  with  any  other  person  for  the  sale  of  the  whole 
or  any  part  of  such  merchandise. " 
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izpd  to  sell  or  pledge  tbe  goods,  a  person 
who  Rets  possession  of  it  without  the  au- 
thority of  tlie  owner,  although  with  the 
assent  of  the  agent,  acquires  no  title  as 
against  the  principal.  National  Banii  of 
Green  Bay  v.  Dearborn,  115  Mass.  219. 
Gurney  v.  Behrend,  3  E.  &  B.  G22,  682. 
Pease  v.  Gloahec,  L.  R.  1  P.  C.  219,  22S. 

In  the  present  case,  Baker,  being  a  spe- 
cial agent  authorized  to  deliver  the  bill  of 
lading  only  upon  payment  of  the  bill  of 
exchange  drawn  against  tlie  goods  and 
attached  to  the  bill  of  lading,  could  not 
bind  his  principals  by  a  delivery  made 
without  such  payment.  To  liold  other- 
wise would  be  to  allow  a  person,  intrust- 
ed with  goods  merely  for  the  purpose  of 
collecting  the  price  and  then  delivering 
them,  to  sell  them  on  credit.  The  author- 
ity of  Balier,  being  special  and  limited, 
could  not  be  enlarged  by  his  own  declara- 
tions.    Mussey  v.  Beecher,  3  Cush.  .511. 

It  follows  that  Gray  &  Company,  not 
having  paid  the  draft,  nor  acquired  pos- 
session of  the  bill  of  lading  with  the  plain- 
tiffs' consent,  had  no  property  in  the 
goods,  and  could  convey  none  to  the  de- 
fendants, HO  as  to  defeat  the  plaintiffs'  ti- 
tle. The  plaintiffs  are  theretoreentitled  to 
recover. 

This  is  not  an  action  in  the  nature  of  as- 
sumpsit for   the   proceeds   of  a  sale  of  the 


property,  in  whicli  the  plaintiffs  might  be 
deemed  to  have  waived  any  tort,  and  be 
obliged  to  submit  to  a  deduction  of  the 
expenses  of  the  sale  by  which  such  pro- 
ceeds had  been  obtained.  It  is  an  action 
in  the  nature  of  trover  tor  tbe  conversion 
of  the  goods,  in  which  the  plaintiffs  are 
entitled  to  recover  their  market  value  at 
the  time  of  the  conversion  by  the  defend- 
ants, and  are  not  obliged  to  allow  a  com- 
raission  to  Gray  &  Company  for  doing  an 
act  which  is  not  shown  to  have  been  for 
the  interest  or  according  to  the  intent  of 
the  plaintiffs.  Bartlett  v.  Bramhall,  3 
Gray,  257. 

But  the  amount  paid  by  Gray  &  Compa- 
ny to  discharge  the  lien  which  the  carriers 
had  against  the  plaintiffs  for  the  freight 
on  the  cotton  enured  to  the  benefit  of  the 
plaintiffs,  and  should  he  deducted  from 
the  market  value  of  the  goods.  Adams 
V.  O'Connor,  IflO  Mass.  515.  Whitney  v. 
Beckford,  105  Mass.  267.  That  amount 
must  therefore,  unless  the  parties  agree 
upon  it,  he  ascertained  by  an  assessor, 
pursuant  to  the  terms  of  the  report,  the 
verdict  amended  accordingly,  and 

Judgment  rendered  thereon  for  the  plain- 
tiffs. 

WELLS,  COLT,  and  DEVENS,  JJ.,  ab- 
sent. 


STRAUS  V.  WESSEL. 
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STRAUS  et  al.  v.  WESSEL  et  al. 

(30  Ohio  St.  211.) 

Supreme  Court  Commission  of  Ohio.    December 
Term,  1876. 

Error  to  superior  court  of  Cinciunati. 
H.  H.  Wesael,  doing  business  in  Cincin- 
nati as  H.  H.  Wessel  &  Co.,  advancer!  to 
Stephens  &  Bro.,  pork  pacliers  iu  Indiana, 
f5,000,  under  agreement  that  tlie  latter 
would  ship  to  them  all  the  pork  they  would 
cut  during  the  season  to  be  sold  by  H.  H. 
Wessel  &  Co.  on  commission,  the  proceeds, 
after  paying  freight  and  commissions,  to 
he  applied  on  the  indbbtedne.ss,  and  any 
balance  to  be  paid  to  Stephens  &  Bro. 
Stephens  &  Bro.  made  several  shipments 
to  H.  H.  Wessel  &  Co.,  but  without  send- 
ing bills  of  lading.  The  consignee,  being 
well  known,  obtained  the  goods  on  their 
arrival  in  Cincinnati.  March  24,  1S70, 
Stephens  &  Bro.  made  a  shipment  to  H. 
H.  Wessel  &  Co.,  retaining  the  bill  of  lad- 
ing, but  sending  the  following  letter  of 
advice,  which  was  received  March  26,1870. 
"Shoals,  Ind.,  March  24,  1870.  Messrs. 
H.  H.  Wessel  Co.— Gents:  Shipped  to-day 
car  No.  761 : 

7  tierces  lard,  No.  1 2,164 

1  bbl.  grease 200 

i  bbls.  cracklings 913 

353  hogs' heads,  (with  the  fat) 1,970 

143  smoked  jowls 74.5 

120  bacon  hams 1,412 

183  hogs'  heads,  (skinned) 1,460 

128  bacon  shoulders 1,805 

"The  balance  of  meat  we  will  ship  when- 
ever you  order.  We  think  it  best  to  hold 
tlie  lard.  I  send  you  two  kinds  of  hogs' 
heads,— one  with  fat  on,theotherskinned, 
which  notice.  We  deliver  you  this  load 
on  our  indebtedness.  Do  the  best  you 
can.     Yours  truly,  Stephens  &  Brother.  " 

Ou  March  28,  1870,  while  in  the  posses- 
sion of  the  railroad  company  at  Cincin- 
nati, it  was  attached  by  J.  P.  Straus  & 
Co.  on  a  claim  against  Stephens  &  Bro. 
H.  H.  Wessel  paid  the  freight  bill  in  the 
usual  way,  and  brought  replevin  against 
the  sheriff  and  J.  P.  Straus  &  Co.,  and  re- 
covered judgment,  and  defendants  bring 
error. 

Stallo  &  Kittredge,  for  plaintiffs  in  er- 
ror. John  Johnson,  for  defendant  iu  er- 
ror. 

SCOTT.  J.  It  is  clear  that  the  rights 
and  interests  of  the  plaintiffs  in  error,  in 
the  property  which  they,  as  creditors  of 
Stephens  &  Bro.,  caused  to  be  attached, 
can  be  no  greater  than  those  of  their  al- 
leged debtors,  Stephens  &  Bro.  They, 
could  attach  only  the  interest  of  their 
debtors,  in  the  property,  and  in  this  con- 
troversy must  stand  in  theirshoes.  Now, 
for  whom  was  ths  pork  in  question  held 
by  the  carrier  at  the  time  of  the  levy  of  the 
attachment?  It  had  been  delivered  by 
Stephens  &  Bro.,  to  the  carrier  for  trans- 
portation to  Cincinnati  and  delivery  to 
the  consignee,  H.  H.  Wessel  &  (!o.  By  the 
express  terms  of  their  bill  of  lading,  it  was 
the  duty  of  the  carrier  to  deliver  it  only 
to  the  consignee  named  therein.  By  the 
invoice   and   letter   of  advice  sent  to  the 


consignees,  immediately  before  the  ship- 
ment, it  is  very  clear  that  the  consignors 
had  appropriated  the  pork  shipped  and 
the  net  proceeds  of  its  sale  to  the  partial 
discharge  of  their  indebtedness  to  the  con- 
signees, for  cash  previously  advanced. 
They  expressly  say:  "We  deliver  you  this 
load  ou  our  indebtedness." 

The  consignors  of  this  shipment  had  not 
only  the  right,  but,  under  their  contract 
vvith  the  consignees,  it  was  their  duty  so 
to  appropriate  it. 

The  relation  of  thp  parties  to  this  ship- 
ment differed  in  no  substantial  respect 
from  that  of  the  case  in  ivhich  goods  are 
shipped  by  a  vendor  to  a  purchaser,  who 
has  previously  ordered  and  paid  for 
them.  And  in  such  a  case  it  is  wellsettled 
that  the  delivery  of  goods  to  a  common 
carrier  for  conveyance  to  the  purchaser  is 
equivalent  to  a  delivery  to  the  purchaser 
himself.  The  carrier  is,  in  that  case,  in 
contemplation  of  law,  the  bailee  of  the 
person  to  whom, not  by  whom,  the  goods 
are  sent ;  the  latter,  in  employing  the  car- 
rier, being  considered  as  the  agent  of  the 
former  for  that  purpose.  Benj.  on  Sales, 
sec.  381,  and  the  numerous  authorities 
there  cited.  By  the  terras  of  the  letter  of 
advice,  in  this  case,  there  can  be  no  doubt 
that  Stephens  &  Bro.,  by  delivering  the 
pork  to  the  carrier,  intended  thereby  to 
invest  the  consignees.  Weasel  &  Co.,  with 
the  full  and  rightful  possession,  and  the 
absolute  jus  disponendi  of  the  property, 
for  the  purposes  of  their  contract. 

They  intem^ed  to  retain  no  interest  even 
in  the  proceeds  of  its  sale,  other  than  the 
right  to  have  the  net  amount  aijplied  in 
partial  satisfaction  of  their  indebtedness 
to  the  consignees.  And  to  this  intention 
a  controlling  effect  must  be  given.  Em- 
ery's Sons  V.  Irving  National  Bank,  25 
Ohio  St.  360. 

It  is  claimed,  however,  by  counsel  for 
plaintiff  in  error,  that,  irrespective  of  the 
intention  of  Stephens  &  Bro.,  in  their  ship- 
ment of  the  pork,  by  taking  the  bill  of 
lading  in  their  own  name,  and  retaining 
its  pGRSession,  they  reserved  for  themselves 
the  power  to  dispose  of  the  property,  and 
vest  the  title  thereto  in  any  bona  fide  pur- 
chaser by  a  simple  delivery  of  Ihe  bill  of 
lading,  and  that  they,  therefore,  remained 
the  owners  of  the  property,  in  contempla- 
tion of  law,  until  it  came  to  the  actual 
possession  of  the  consignees.  But  we 
think  this  position  can  not  be  maintained. 
A  bill  of  lading,  though  transferable  by 
delivery,  like  commercial  paper,  "is  unlike 
commercial  paper  in  this — the  assignee  can 
not  acquire  a  better  title  to  the  property 
thus  symbolically  delivered,  than  his  as- 
signor had  at  the  time  of  assignment, " 
Emery's  Sons  v.  Irving  Naticraal  Bank, 
supra,   p.  368;   Benj.  on   Sales,  sec.  864. 

Hence,  as  Stephens  &  Bro.,  under  the 
circumstances  of  this  case,  had  parted 
with  all  right  of  control  over  the  proper- 
ty in  question,  they  could  confer  no  such 
right  on  another  by  a  transfer  of  the  bill 
of  lading. 

We  think  the  evidence  in  the  case  shows 
that  at  the  time  of  the  levy  of  the  attach- 
ment, the  property  in  question  was  con- 
structively in    the  possession  of  defendant 
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in   error,  who  had  the  full  and  Bole  power 
of  disposition   over  it,  and  the  right  to  re- 
tain the  proceeds  of  its  sale. 
The  authorities  cited  by  counsel  for  de- 


fendant in  error  fully  sustain  these  views, 
and  justify  us  in  saying  that  the  judgment 
of  the  court  below  must  be  affirmed. 
Judgment  affirmed. 


STUAET  V.  WILKINS. 
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STUART  V.  WILKINS. 

(1  Doug.  18.) 

Court  of  King's  Bench.    Michaelmas  Term,  177S. 

The  two  first  counts  in  the  decJaration 
in  this  case  were  as  follows:— "Da via 
Stuart  complains  of  James  Wilkin.s  being, 
&c.  For  that  whereas  the  said  James, 
on  the  first  day  of  February,  in  the  year 
of  our  Lord  177S,  at  Hatfield,  in  the  coun- 
ty of  Hertford,  offered  to  sell  to  the  said 
David,  a  certain  mare  of  him  the  said 
James,  and  whereupon  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at 
Hatfield  aforesaid,  in  the  county  afore- 
said,in  consideration  that  the  said  David, 
at  the  special  instance  and  request  of  the 
said  James,  would  buy  of  him  the  said 
James,  the  said  mare,  at  and  for  a  certain 
large  price  or  sum,  to  wit,  the  price  or  sum 
of  £81.  10s.  of  lawful  money  of  Great  Brit- 
ain, to  be  paid  by  the  said  David,  to  the  said 
James,  when  he  the  said  David  should  be 
thereunto  afterwards  requested;  he  the 
said  James  undertook, and  then  and  there 
faithfully  promised  the  saia  David,  that 
the  said  mare  was  sound,  and  the  said 
David  in  fact  saith,  that  he,  confiding  in 
the  said  promise  and  undertaking  of  the 
Said  James,  so  b.v  him  made  as  aforesaid, 
afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Hatfield  aforesaid,  in 
the  county  aforesaid,  at  the  special  in- 
stance and  request  of  the  said  James,  did 
buy  of  the  said  James  the  said  mare,  at 
and  for  the  said  price  or  sum  of  £31  10s. 
and  did  then  and  there  pay  to  the  said 
James  the  sum  of  £25  5s.  part  of  the  said 
sum  of  £31  10s.  and  did  then  and  there  un- 
dertake and  faithfully  promise  the  said 
James  to  pay  him  the  further  sum  of  £*i 
5s.  residue  of  the  said  sum  of  £31  10s.  when 
he  the  said  David  should  be  thereunto  aft- 
erwards requested.  Yet  the  said  James, 
not  regarding  his  said  promise  and  under- 
taking so  by  him  made  as  aforesaid,  but 
contriving,  and  fraudulently  intending  to 
injure  the  said  David  in  this  behalf,  did 
not  regard  his  said  piomise  and  undertak- 
ing so  by  him  made  as  aforesaid,  butcraft- 
ily  and  subtilely  deceived  the  said  David 
in  this,  that  the  said  mare,  at  the  time  of 
the  making  the  said  promise  and  under- 
taking of  the  said  James,  was  not  sound, 
but,  on  the  contrary  thereof,  was  un- 
sound, and  was  afflicted  with  a  certain 
malady  or  disease,  called  the  windgalls, 
to  wit,  at  Hatfield  aforesaid,  in  the  coun- 
ty aforesaid  ;  whereby  the  said  mare  then 
and  there  became,  and  is  of  no  use  or 
value  to  the  said  David.— And  whereas 
also  the  said  James,  afterwards,  to  wit, 
the  same  day  and  year  aforesaid,  at  Hat- 
field aforesaid,  in  the  county  aforesaid,  in 
consideration  that  the  said  David,  at  the 
like  instance  and  request  of  the  said 
James,  bought  of  him  the  said  James,  a 
certain  other  mare  of  him  the  said  James, 
at  and  for  a  certain  other  large  price  or 
sum,  to  wit,  the  sum  of  £31  lOs.  of  like 
lawful  money,  and  had  then  and  there 
paid  to  the  said  James,  the  sum  of  £25  5s. 
in  part  of  the  said  last  mentioned  sum  of 
£31  10s.  and  had  then  and  there  undertak- 
en and  promiseil  to  pay  to  the  said  James 
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the  further  sum  of  f 6  5s;  residue  of  the  said' 
last  mentioned  sum  of  £31  lOs.  when  he  the 
said  David  should  be  thereunto  afterwarfla 
I'equested,  he  the  said  James  undertook; 
and  tlien  and  there  faithfully  promised 
him  the  said  David,  that  the  said  last 
mentioned  mare  was  sound.— Yet  the  said' 
James,  not  regarding  his  said  last  men- 
tiontd  promise  and  undertakingso  by  him 
made  as  last  aforesaid,  but'  cohtiivihg 
and  fraudulently  intending  to  injure  the 
said  David  in  this  behalf,  did  not  regard 
his  said  promise  and  undertaking  so  by 
him  made  as  last  aforesaid,  but  craftily 
and  subtilely  deceived  the  said  David  ire 
this,  that  the  said  last  mentioned  mare,  at 
tlie  time  of  the  making  the  said  last  men- 
tioned promise  and  undertaking  of  the 
said  James,  was  not  sound,  but  then  was 
unsound,  whereby  the  said  last  mentioned 
mare  became,  and  is  of  no  use  or  value  ti> 
the  said  David." — To  these  were  added  a 
count  for  money  laid  out  and  expended, 
and  another  for  money  had  and  received. 
— The  cause  was  tiied  at  the  assizes  at 
Hertford,  before  Lord  Mansfield,  and  a 
verdict  found  for  the  plaintiff ;  but  the  ev- 
idence given  being  of  an  express  warranty, 
and  a  doubt  being  raised,  whether, in  such 
a  case,  this  was  a  proper  form  of  action, 
the  verdict  was  taken  subject  to  the  opin- 
ion of  tlie  court  on  that  question. 

Cpon  a  motion  tor  setting  aside  the  ver- 
dict, and  entering  a  nonsuit.  Lord  Mans- 
field said,  that  it  had  been  suggested,  that 
the  form  of  this  declaration  arose  from  a 
determination  of  his  at  the  same  place 
about  twenty  years  ago,  hut  that,  he 
said,  was  a  case  of  a  clear  fraud,  and  wait 
declared  on  as  a  fraud. 

Cause  v^•as  now  shewn  against  making 
the  rule  absolute. 

Kempe,  Serjeant,  and  Morgan,  for  de- 
fendant. 

Lord  MANSFIELD,— The  declaration 
struck  me  as  particular,  in  departing  from 
the  old  rule  of  declaring  expressly  on  the 
warranty.  A  warranty  extends  to  all 
faults  known  and  unknown  to  the  seller. 
Selling  for  a  sound  price  without  warran- 
ty may  be  a  ground  for  an  assumpsit,  but,- 
in  such  a  case,  it  ought  to  be  laid  that  the 
defendant  knew  of  the  unsoundness,  [a] 
I  left  it  to  the  jury  as  on  a  warranty,  sub- 
ject to  the  opinion  of  the  court,  whether 
a  nonsuit  should  not  be  entered.  I  am 
told  by  the  learned  judges  on  my  left  hand 
(ASllHUBST,  and  BULLER,  Justices,) 
that  this  sort  of  declaration,  wherea  war- 
ranti'  is  to  be  proved,  has  been  practised 
for  twenty  years,  and  that  it  is  made  use 
of  with  a  view  to  let  in  both  proofs,  if  nec- 
essary. 

ASH  HURST,  Justice,— AVbatever  may 
have  been  the  old  form,  I  believe  it  has 
been  long  settled  that  this  form  of  action 
is  right;  and,  having  been  long  estab- 
lished, I  am  of  opinion  that  it  ought  to  be 
supported.  There  rnay  be  cases  where  the 
count  for  money  had  and  received  may  be 
of  use  to  the  plaintiff,  and  the  warranty 
including  a  promise,  may  be  declared  on 
as  such. 
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BOLLER,  Justice, — This  mode  has  been 
3n  use  ever  since  I  have  known  any  ttiins; 
of  practice,  and  my  Brother  ASHHURST 
rremembers  it  mucli  longer.  Tliere  is  no 
•objection  to  it,  in  point  of  form,  which 
icould  prevail  even  on  a  special  demurrer. 
Promises  are  not  all  executory.  Do  not 
all  our  books  make  a  distinction  between 
promises  executed,  and  promises  executo- 
ry;— that    in   one  you   may  traverse  the 


consideration,  in  the  other  not?  Because 
another  action  would  lie,  it  does  not  fol- 
low that  this  will  not.  It  was  determined 
in  Slade's  Case,  that  there  may  be  differ- 
ent actions  for  the  same  injury. i 
The  rule  discharged. 


'T.  44  Ellz.  4  Co.  92  b. 
son.  a  East,  446. 


See  "Williamson  v.  Alii- 
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STUBBS  V.  LUND. 

(7  Mass.  453.) 

Supreme  Judicial  Court  of  Massachusetts.    Cum- 
berland.    May  Term,  1811. 

Keplevin  of  a  quantity  of  salt  and  coals. 

Thedefendant  pleads  in  bar  that  thesaid 
salt  and  coals  were  the  proper  goods  and 
chattels  of  Lemuel  Weeks  and  William  (\ 
Weeks,  traverses  the  property  of  the 
plaintiff,  and  prays  a  return  to  he  ad- 
judsed  him,  with  his  damages  and  costs. 
— The  plaintiff  tenders  an  issue  on  the 
traverse,  which  is  joined  t)y  thedefendant. 

This  issue  was  tried  before  Thatcher,  J. 
at  an  adjournment  of  the  last  May  term 
in  this  county,  and  a  verdict  found  for 
the  plaintiff,  agreeably  to  tlie  directions 
of  the  judge,  to  which  directions  the  de- 
fendant filed  his  exceptions,  which  were  al- 
lowed by  the  judge. 

From  the  exceptions  it  appears  that  the 
house  of  Logan,  Lenox  &  Co.  at  Liverpool 
in  England,  of  which  the  plaintiff  was 
one,  had  shipped  the  cargo  of  salt  and 
coals  on  board  the  ship  Henry,  Joseph 
Weeks  master,  on  the  credit,  and  on  the 
account  and  risk  of  the  said  L.  &  W.  0. 
Weeks,  and  consigned  the  same  to  them 
or  their  assigns,  for  which  the  master  has 
signeil  bills  of  lading:  but  before  the  ship 
had  left  the  port  of  Liverpool,  the  ship- 
pers, being  informed  of  the  insolvency  of 
the  consignees,  refused  to  let  the  ship  sail 
under  the  said  f-hipment  of  the  cargo. 
Afterwai'ds  on  the  master's  signing  other 
bills  of  lading,  acknowledging  the  cargo 
to  be  shipped  b.v  the  same  persons,  con- 
signed to  the  plaintiff,  the  master  was 
permitted  to  sail. 

There  was  shewn  in  evidence  to  the  jury 
an  agreement  between  Logan,  Lenox  & 
Co.  and  L.  &  W.  C.  Weeks,  by  which  the 
former  contracted  to  accept  the  draughts 
of  the  latter,  or  to  advance  them  cargoes 
on  credit,  to  a  limited  amount:— also  a 
copy  of  an  account  current,  in  which  the 
cargr)  in  question  was  charged  by  the 
former  to  the  latter.  Tbe  defendant  is  a 
deputy  sheriff  of  this  county,  and  had  at- 
tached the  goods  in  question  as  the  prop- 
erty of  the  said  L.  &  W.  C.  Weeks,  at  the 
suit  of  Daniel  Tucker,  in  an  action  brought 
upon  several  promissory  notes. 

The  motion  of  the  defendant  for  a  new 
trial,  grounded  on  the  suppo.sed  misdirec- 
tion of  the  judge,  was  argued  by  Whit- 
man and  Hopkins  for  the  defendant,  and 
Mellen  and  Emery  for  the  plaintiff. 

The  action  was  continued  niai,  and  the 
opinion  of  the  court  was  delivered  in  Bos- 
ton, at  an  adjournment  of  the  last  March 
term,  by 

PAKS0N8,  C.  J.     The  title  of  the  plain 
tiff  is  admitted   to  be  good,  if  the  consign- 
ors  had    under  the  circumistances  of  this 
case,  a  right  to  stop  the  goods  in  question 
in  transitu. 

To  this  right  the  defendant  has  made 
two  objections. 

I.  That  the  general  credit  given  to  the 
original  consignees  by  the  consignors, 
which  is  stated  at  large  in  the  exceptions. 


had  excluded  the  consignors  from  the 
right  of  stopping  in  transitu  goods 
shipped  and  consigned  pursuant  to  thnt 
agreement.— But  in  our  opinion  this  ob- 
jection cannot  prevail.  That  agi-eement 
cannot  bind  the  consignors  after  the  in- 
solvency of  the  consignees :  the  credit  con- 
templated  being  predicated  upon  the  sup- 
posed ability  of  the  consignees  to  pay  at 
the  expiration  of  the  credit.  And  a  credit, 
given  under  such  an  agreement,  can  have 
no  other  effect  on  this  question,  than  the 
credit  given  under  the  first  bills  of  lading. 

2.  The  other  objection  is,  that  tte  con- 
signees being  either  the  owners  or  the 
hirers  of  the  ship  Henry,  as  soon  as  the 
goods  were  received  on  board  that  ship, 
aiid  bills  of  lading  signed  by  the  master, 
there  was  no  further  transit,  the  goods 
being  in  the  possession  and  custody  of  the 
consignees.  And  to  support  this  objec- 
tion, it  wfis  urged  by  thedefendant'scoun- 
sel,  that  the  right  to  stop  in  transitu  ex- 
tends only  to  goods  shipped  on  board  a 
general  ship. 

We  think  this  objection  cannot  prevail. 
The  right  of  stopping  all  goods  shipped 
on  the  credit  and  risk  of  the  consignee  re- 
mains until  they  come  into  his  actual  pos- 
session at  the  termination  of  the  voyage, 
unless  he  shall  have  previously  sold  them 
bona  fide,  and  endorsed  over  the  bills  of 
lading  to  the  purchaser.  And  in  our  opin- 
ion, the  true  distinction  is,  whether  any 
actual  possession  of  the  consignee  or  his 
assigns,  after  the  termination  of  the 
vo.yage  be,  or  be  not  provided  for  in  the 
bills  of  lading.  When  such  actual  posses- 
sion, after  tlie  termination  of  the  voyage, 
is  so  provided  for,  then  the  right  of  stop- 
ping in  transitu  remains  after  the  ship- 
ment. Thus  if  goods  are  consigned  on 
credit,  and  delivered  on  board  a  ship  char- 
tered by  the  consignee,  to  be  imported  by 
him,  the  right  of  stopping  in  transitu  con- 
tinues after  the  shipment  [Bohtlingk  v.* 
Inglis,  3  East,  3S1] :  but  if  the  goods  are 
not  to  be  imported  by  the  consignee,  but 
to  be  transported  from  the  place  of  ship- 
ment to  a  foreign  market,  the  right  of 
stopping  in  transitu  ceases  on  the  ship- 
ment, the  transit  being  then  completed  : 
because  no  other  actual  possession  of  the 
goods  bj'  the  consignee  is  provided  for  in 
^he  bills  of  lading,  which  express  the 
term.s  of  the  shipment  [Hodgson  v.  Loy, 
7  D.  &  E.  442.] 

The  same  rule  must  govern,  if  the  con- 
signee he  the  ship  owner,  if  the  goods  are 
delivered  on  board  his  ship,  to  be  carried 
to  him,  an  actual  possession  by  him  after 
the  delivery  is  provided  for  by  the  terms 
of  the  shipment :  but  if  the  goods  are  put 
on  board  his  ship  to  be  transported  to  a 
foreign  market,  he  has  on  the  shipment 
all  the  possession  contemplated  in  the 
bills  of  lading.  In  the  former  case  the 
transit  continues  until  the  termination  of 
the  voyage;  but  in  the  latter  case  the 
transit  ends  on  the  shipment. 

We  think  also  that  the  same  distiiiction 
must  exist  in  the  case  of  a  general  ship.— 
If  a  ship  sail  from  this  country  to  Great 
Britain,  with  the  intention  of  taking  on 
board  goods  for  divers  persons  on  freight, 
to  be  transported  to  a  foreign  market,  as 
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the  mercantile  adventures  of  different  ship- 
pers— if  gcjods  are  HO  shipped  by  the  sev- 
eral consignors,  there  is  no  transit  to  the 
consignees  after  the  shipment;  and  no 
right  of  stopping  remains  with  the  con- 
signors. But  it  is  otherwise  when  several 
persons  import  goods  in  a  general  ship  on 


their  own  credit  and  risk,  for  a  future 
actual  possession  by  them  is  provided  for 
in  the  bills  of  lading. 

Upon  the  best  view  we  have  been  able 
to  give  the  case  before  us,  we  are  satisfied 
that  the  verdict  is  right,  and  that  judg- 
ment must  be  entered  upon  it. 
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BTURTEVANT  v.  ORSER. 

(24  N.  Y.  53S.) 

Court  of  Appeals  of  New  York.    June,  1862. 

Action  to  recover  a  quantity  of  oil  at- 
tached in  the  hands  ut  a  warehouseman 
by  creditors  of  the  vendee.  Plaintiff  had 
a  verdict  for  the  value  of  the  oil,  Hie  gen- 
eral term  affirmed  the  judgment,  and  de- 
fendant appealed. 

W.  Bliss,  for  appellant.  E.  Terry,  for 
respondent. 

SMITH,  J.  The  delivery  of  the  oil  on 
board  the  vendee's  ship  at  New  Bedford 
vv'as  unquestionably  a  delivery  to  Wing. 
and  vested  the  property  In  him.  The 
property,  it  is  true,  was  to  be  transported 
to  New  York  for  sale,  but  it  was  to  be 
transported  by  the  vendee  himself,  who 
could  have  changed  itsdestination  or  sold 
it  absolutely  on  shipboard.  After  such 
delivery  it  was  not  subject  to  stoppage  in 
transitu,  for  it  was  not  in  the  hands  of  a 
carrier  or  middle-man.  (Inglis  v.  Usher- 
wood,  1  Eaht,  51.5;  Turner  v.  Trustees  of 
Liverpool  Docks,  6  Eng.  Law  &  Eq.  515; 
Ogle  V.  Atkinson.  5  Taunt.  7159.) 

But  if  this  were  not  so,  the  vendee  could 
not  exercise  the  rightof  stoppage  in  trans- 
itu, and  the  vendor  made  no  attempt  to 
do  so.  (Story  Cont.,  §  816.)  The  plain- 
tiff's riglit  to  recover  the  oil  must,  there- 
fere,  be  put  upon  other  grounds  to  be  sus- 
tained. 

The  case  is  quite  parallel  to  that  of  At- 
kin  V.  Barwick  (1  Strange,  100).  In  that 
case  the  defendants  were  mercers,  living 
in  London  ;  and  Cripps  &  Co.,  the  assign- 
ors of  the  plaintiff,  were  traders  at  Pen- 
oyer,  in  Cornwall.  On  the  7th  of  April. 
1715,  the  defendants,  upon  The  order  of 
Cripps  &  Co.,  sent  them  the  goods  in  con- 
troversy, and  gave  them  credit  on  their 
books  for  the  amount.  On  the  18th  of 
May. Cripps  &  Co.,  witliout  the  knowledge 
of  the  defendants,  deposited  the  goods 
with  a  third  person  for  the  use  of  the  de- 
fendants. On  the  Gth  of  June,  Cripps  & 
Co.  wrote  a  letter  to  the  defendants, 
stating  that  their  affairs  were  in  a  bad 
condition,  and  that,  for  that  reason,  they 
thought  it  not  reasonable  that  the  last 
goods  should  goto  other  creditors;  and 
that  they  had,  therefore,  not  entered  tliem 
in  their  books,  but  left  them  with  a  Mr. 
Penhallow,  who  had  orders  to  deliver 
thera  to  the  defendants.  On  June  9th  a 
commission  of  bankruptcy  was  issued 
against  Cripps  &  Co.,  and  their  effects  as- 
signed to  the  plaintiffs.  The  letter  of 
Cripps  &  Co.  to  the  defendants  was  not  re- 
ceived by  them  till  the  13th  of  June,  which 
was  theflrst  notice  they  had  of  the  deliv- 
ery to  Penhallow;  and  they  immediately 
signified  their  consent  to  take  the  goods 
again. 

This  case,  in  all  its  essential  particulars, 
is  like  the  present  case.  The  goods,  as  in 
this  case,  were  delivered  to,  and  the  title 
vested  in,  the  vendee;  they  were  deposited 
with  a  third  person  by  the  vendee  for  the 
Use  of  the  vendor  before  the  rights  of  the 
Creditors  attached,  and  written  notice  of 
Such  depOi^it  and  of  the  failure  of  the  ven- 


dee given  to  the  vendor,  and  the  goods 
actually  attached  before  the  vendor  at- 
tempted to  reclaim  them. 

In  the  decision  of  the  case  of  Atkin  v. 
Barwick,  the  chief  justice  held  that  "  the 
delivery  to  Penhallow  to  the  use  of  the 
defendants  before  the  act  of  bankruptcy, 
and  grounded  on  a  good  consideration, 
transfei'red  the  absolute  property  to 
them."  Fortescue,  J.,  said  that  payment 
in  satisfaction  of  the  debt  was  a  good  con- 
sideration, and  "  we  will  intend  an  accept- 
ance till  the  contrary  appears."  Eyre,  J., 
said:  "The  precedent  debt  is  a  sufficient 
consideration,  and  it  vests  before  notice 
[the  title  he  means];  for,  it  being  to  his 
lienetit,  a  disagreement  shall  not  be  pre- 
sumed." 

1  have  quoted  this  case  thus  fully  be- 
cause it  is  a  leading  one,  and,  if  good  law, 
is  quite  conclusive  of  the  case  now  under 
consideration.  This  case  of  Atkin  v.  Bar- 
wick has  been  much  discussed  and  much 
questioned,  but  not  in  any  ease  overruled. 
In  Harman  v.  Fishar  (1  Cowp.  125),  Lord 
Mansfield  said  of  it,  that,  "  with  respect  to 
the  case  of  Atkin  v.  Barwick  the  judgment 
feeeraed  right,  but  1he  reasons  wrong." 
In  Neate  v.  Ball  (2  East,  1171,  Lord  Ken- 
yon  discussed  it,  and  said  that  Lord  Mans- 
field had  extracted  the  true  ground  on 
which  that  judgment,  if  it  did  not  proceed, 
ought  to  have  proceeded;  namely,  that 
the  trader,  finding  himself  in  failing  cir- 
cumstances, very  honestly  did  not  accept 
the  goods,  hut  returned  them.  But  this 
distinction  is  obviously  unsound  and  un- 
tenable. The  bankrupt  had  the  goods  in 
possession  for  some  time.  They  were  sent 
hira  the  7th  of  April,  and  were  in  his  pos- 
session, and  sent  by  him  for  deposit  with 
a  third  r)er8on  on  the  18th  of  May,  more 
than  forty  days  after  being  delivered  to 
the  vendee,  or  to  the  carrier  for  him  ;  and 
were  in  his  actual  possession  when  so  de- 
posited. The  title  to  them  had  absolutely 
vested  before  such  deposit.  TLey  were 
not  intercepted  b^-  the  way,  or  the  order 
of  purchase  countermanded  before  the 
actual  receipt  of  the  goods.  But  Lord 
Ken.yon,  and  the  whole  court  of  king's 
bench,  did  recognize  the  case  of  Atkin  v. 
Barwick  as  sound  law  in  Salte  v.  Field 
(5  T.  R.  211).  Speaking  of  the  case  under 
consideration.  Lord  Kenyon  there  said : 
"I  cannot  distinguish  this  case  irom  Atkin 
V.  Barwick  on  principle;  for  in  that  case 
there  hf. d  been  a  delivery  of  the  goods  by 
the  seller,  with  the  concurrence  cf  all  the 
parties  interested.  But  the  agreen:ent  of 
the  parties  to  rescind  that  contract  put 
an  end  to  the  sale,  as  if  it  had  never  taken 
place."  Ashhnrst,  J.,  said:  "The  case  in 
Strange  applies  to  the  present  case." 
Buller,  J.,  said  :  "The  principle  on  which 
the  case  of  Atkin  v.  Barwick  was  decided 
governs  this."  In  Smith  v.  P'ield  (."j  T.  R. 
402)  the  same  court  again  affirmed  the 
case  of  Atkin  v.  Barwick,  and  recognized 
it  as  sound  law.  The  case  has  also  been 
questioned  in  our  courts.  In  Berly  v. 
Taylor  (5  Hill,  5sl),  Judge  Broiison  dis- 
cusses it,  and,  after  referring  to  the  vari;- 
ous  cases,  says  of  it,  that,  "although  it 
seems  never  to  have  been  overruled,  it 
would  be  difficult  to  support  it  upon  prin- 
ciple without  altering  som6  of  the  facts  " 
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But  this  was  in  a  dissenting  opinion. 
And  in  the  same  case,  Ju(ige  ("owen,  who 
gave  the  opinion  of  the  conrt,  considers 
and  discusses  the  case,  and  deciiires  tliat 
it  has  never  been  overruled,  adopts  its 
reasonint;.  and  affirms  the  principle  upon 
which  it  was  decided,  as  the  same  learned 
judge  had  done  before  in  Ash  v.  Putnam 
(]  Hill,  310),  where  there  was  no  dissent 
to  the  decision  oropinion.  Speaking  then 
of  the  case  of  Atkin  v.  Barwiek,  he  says: 
"There  was  eitlier  a  resale  or  rHscission, 
or  a  refusal  by  the  vendee  to  accept.  Call 
it  which  you  please,  the  effect  is  the  same. 
In  one  case,  the  projjerty  is  revested  in  the 
vendors;  in  the  other,  it  was  never  di- 
vested." 

The  difficulty  in  all  the  class  of  cases  like 
the  present  has  been  to  fix  the  point  of 
time  when  the  title  of  the  vendor  became 
revested.  The  right  of  rescission,  or  re- 
sale, is  undoubted;  but  the  question  is, 
whether  the  rescission  or  resale  is  con- 
summated before  the  assent  of  the  vendor 
to  such  rescission  or  resale  is  actually 
given  or  expressed.  The  moment  the 
minds  of  the  vendor  and  vendee  meet  on 
the  question,  it  is  conceded,  the  contract 
is  rescinded,  or  the  property  resold  and 
the  title  revested.  If  the  vendor  was  pres- 
ent at  the  same  place  with  the  vendee, 
delivery  to  him  by  the  vendee  in  .-elinqnisli 
ment  of  the  contract  of  purchase  would,  of 
course,  completely  restore  him  to  his  orig- 
inal rights  of  property;  but  when  the  ven- 
dor and  vendee  live  in  different  places,  it 
has  been  claimed  in  many  cases  that  the 
purpose  of  the  vendee  to  restore  the  prop- 
erty was  ineffectual,  till  the  consent  of  tlie 
vendor  to  the  rescission  of  the  contract 
was  given,  and  that,  intermediate  that 
period,  the  title  remained  in  the  vendee, 
and  was  subject  to  attachment  or  execu- 
tion at  the  instance  of  his  creditors.  That 
is  the  precise  question  now  presi'uted  in 
this  case. 

Upon  the  principles  which  apply  to 
sales,  it  is  abstractly  true  that  no  title  can 
pass  till  the  bargain  is  complete,  and  that 
a  contract  is  not  consummated  till  the 
minds  of  the  parties  meet;  aud.  strictly, 
this  sale  must  also  apply  to  agreements 
for  the  rescission  of  a  contract.  It  is  only 
upon  the  doctrine  of  relation,  in  such 
cases,  that  the  title  can  be  held  to  pass  at 
the  time  of  the  delivery  of  the  goods  to 
the  third  person.  This  doctrine  is  gen- 
erally alleged  to  apply  in  cases  of  trust; 
and  it  is  upon  this  ground  that  the  title 
can  be  held  to  pass  at  the  moment  the 
trust  is  created,  as  with  cases  of  assign- 
ments in  trust.  Lord  Mansfield  in  Alder- 
son  V-  Temple  (4  Burr.  Ul'.j!)),  puts  the 
case  of  Atkin  v.  Barwiek  on  the  proper 
ground.  He  said :  "The  court  of  chan- 
cery would  have  interposed  and  said  'the 
assignees  should  not  have  tlie goods  with- 
out paying  the  p''ice.'  I  think  the  deter- 
mination was  right;  and  there  was  an 
actual  delivery  to  a  person  who  became  a 
trustee. " 

The  direction  to  hold  in  trust  for  the 
vendor,  and  to  deliver  to  him,  accompa- 
nied by  ii  delivery  to  the  warehouseman, 
aa  was  done  in  this  case,  and  that  of  Atkin 
V.  Barwiek,  is  a  parol  transfer  or  assign- 
ment of  the   property    to   the  vendor,  and 


vests  the  property.  The  doctrine  of  rela- 
tion in  such  case.  Judge  Cowen  says,  in 
Berly  v.  Taylor  (supraj  applies  to  a  deliv- 
ery of  goods  in  trust.  The  delivery  was 
held,  he  says  of  Atkin  v.  Barwiek,  to  vest 
the  property  of  the  goods  in  them  (the 
veniiors)  immediately,  subject  to  be  di- 
vested by  the  dissent.  This  was  on  the 
ground  that  the  trust  was  beneficial,  and 
the  presumption  was  allowed  although 
the  vendors  at  the  time  knew  nothing  of 
the  tran-iaction. 

This,  I  think,  presents  the  true  ground 
upon  which  the  plaintiff's  claim  may  se- 
curely rest.  The  deliver.v  of  the  oil  to 
Kelly,  with  direction  to  deliver  it  to  the 
plaintiff,  was  a  delivery  by  Wing  to  the 
plaintiff,  and  vested  the  title  in  him,  unless 
ho  expressly  disaffirmed  the  trust  in  his 
favor.  The  trust  was  irrevocable  by 
Wing.  He  parted  with  all  claim  in  or 
title  to  the  property.  He  did  all  in  his 
power  to  restore  the  property  to  the  ven- 
dor. He  acted  with  an  h(jnesty  which 
ought  to  be  encouraged  and  commended, 
not  overreached  and  nullified  by  any 
manner  of  technical  rule  at  variance  with 
equity  and  common  justice. 

But  the  plaintiff's  title  to  this  oil  can  be 
sustained  upon  the  narrow  ground  men- 
tioned by  Lord  Mansfield  in  Harman  v. 
Fishar  (1  Cowp.  lL'.5),  and  stated  by  Lord 
Kenyon  in  Neate  v.  Ball  (2  East,  124),  that 
the  vendee  "did  not  accept  the  goods." 
Wing,  in  this  case,  before  the  goods  ar- 
rived in  New  York,  refused  to  take  them 
upon  the  purchase,  provided  for  their 
storage  with  Kelly  and  delivery  to  the 
plaintiff,  and  immediately  advised  the 
plaintiff  of  the  fact.  Wing  then  had  the 
goods  under  his  personal  control  after 
they  arrived  at  their  place  of  destination. 
He  restored  them  to  the  plaintiff  in  the 
only  Viay  practicable  under  the  circum- 
stances. 

I  think  the  judgment  below  right,  and 
that  the  same  should  be  affirmed. 

DENIO,  J.  The  law  of  stoppage  in 
transitu  has  no  application  to  this  case. 
The  oil  was  deliverefl  to  the  purchaser  on 
board  his  own  vessel;  and,  moreover, 
supposing  it  had  ever  been  in  the  hands  of 
a  carrier.  It  had  arrived  at  itsdestination, 
and  had  passed  into  the  actual  posses- 
sion, or  at  least  had  come  under  the  abso- 
lute control  of  the  plaintiff ;  and  it  was  in 
no  sense  on  its  passage  to  him. 

If  the  judgment  can  be  sustaineJ,  it 
must  be  either  upon  the  ground  of  a  rescis- 
sion of  the  contract  by  the  mutual  con- 
sent of  seller  aud  purchaser,  or  of  a  recon- 
veyance and  redeliverj'  of  the  goods  to 
him,  or  to  a  third  person  for  his  use,  in 
pay.ment  of  the  debt  contracted  l>y  their 
purchase,  and  by  way  of  preference  in  fa- 
v(jr  of  the  plaintiff  as  a  creditor;  and  I 
think  it  can  be  sustained  on  the  first  of 
theie  grounds.  The  statement  of  facts  is 
not  as  precise  as  could  be  desired  ;  for  it 
is  not  stated  in  it  whether  the  plaintiff's 
clerk  had  or  had  not  such  a  control  of  the 
business  of  his  principal  as  authorized  him 
to  act  upon  the  communication  of  Wing; 
nor  what  determination  he  came  to  upon 
the  recei|it  of  Wing's  letter;  or  what  he 
said  to  Wing    when   he  saw   him   on   the 
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10th  of  July.  If  he  had  thegeneral  author- 
ity of  a  manaKing  clerk,  in  the  abHence  of 
hl8  principal,  and  if  he  immediately  elected 
to  take  bacU  the  gooda  in  pursuance  of 
the  offer  of  Wing,  and  communicated  that 
determination  to  Wing,  and  went  about 
securing  the  actual  possession  without 
unnecessary  delay,  I  think  that  would  be 
a  sufficient  rescinding  of  the  sale.  As  the 
letter  of  Wing  did  not  mention  the  place 
where,  or  the  person  with  whom,  the  oil 
was  stored,  the  only  thing  which  tbe  clerk 
could  do  was  that  which,  in  effect,  he 
did  do,  namely,  to  see  Wing,  and  ascer- 
tain these  necessary  facts.  This  could  not 
be  brought  about  in  time  to  send  to  New 
York  until  after  the  service  of  the  attach- 
ment. But  if  the  clerk,  with  sufficient  au- 
thority, consented  to  receive  back  the  oil, 
and  communicated  such  determination 
to  Wing  on  the  10th,  when  he  went  to 
Falmouth,  I  think  the  sale  was  rescinded; 
and  although  the  attachment  was  levied 
on  the  same  day,  it  does  not  appear  that 
it  was  prior  to  the  interview  with  Wing. 
The  cases  of  Salte  v.  Field  (5  T.  R.  211)  and 
Smith  V.  Field  (Id.  402)  are  in  point. 

By  the  application  of  the  rules  by  which 
we  examine  cases  brought  here  upon 
statements  of  facts,  I  think  we  ought  to 
intend  that  the  circumstances  which  I 
have  suggested  as  necessary  to  a  perfect 
rescission  existed  in  this  case.  It  is  in- 
cumbent on  the  party  appealing,  to  show 
that  the  judgment  is  contrary  to  law; 
and  it  is  not  sufficient  that  the  case  is  so 
imperfectly  stated  that  Ihe  law  applica- 
ble to  it  cannot  be  ascertained.  If  we  ap- 
plied to  such  cases  the  principles  by  which 
special  verdicts  are  tested,  scarcely  a  judg- 
ment which  is  brought  before  us  could  be 
sustained.  In  cases  of  special  verdicts  the 
inquiry  is.  whether  facts  enough  are  found 
to  sustain  the  judgment.  Jf  not,  it  is  re- 
versed. But  in  such  cases  as  the  present, 
the  question  is,  whettier,  upon  the  facts 
stated,  we  can  adjudge  that  the  judgment 
is  contrary  to  law.    Unless  we  come  to 


such  a  conclusion,  the  judgment  must  be 
an  affirmance.  The  facta  which  arestated 
in  this  case  are  perfectly  consistent  with 
those  which  I  have  considered  as  essential 
to  constitute  a  rescission  of  the  sale.  The 
clerk  acted  as  though  he  had  authority  to 
accept  the  offer  of  Wing,  contained  in  the 
letter;  for  he  sent  a  message  to  New  York 
to  the  plaintiff's  correspondent  to  take 
possession  of  the  oil  as  soon  as  he  ascer- 
tained where  it  was  stored.  He  acted 
throughout  as  though  determined  to  ac- 
cept the  ottered  abandonment  of  the  pur- 
chase. It  is  not  found,  in  so  many  words, 
that  he  told  Wing  that  he  would  take  the 
property  back;  but  it  is  stated  that  the 
object  of  his  journey  to  Falmouth,  where 
Wing  was,  was  to  ascertain  where,  that 
Is,  in  what  storehouse,  or  with  what  per- 
son, the  oil  was  stored;  and  immediately 
on  his  return  he  dispatched  the  telegraphic 
message  to  New  York  to  take  the  deliv- 
ery of  it  tor  the  plaintiff.  The  idea  that 
the  message  to  those  correspondents  was 
to  make  a  seizure  under  the  law  of  stop- 
page in  transitu  is  not  found  in  the  case; 
and  it  is  improbable,  upon  the  tacts  which 
are  found,  ft  would  be  absurd  to  at- 
tempt to  make  a  seizure  under  the  law  of 
stoppage  in  transitu  when  the  goods  had 
reached  the  purchaser's  hands  at  the  place 
of  destination,  and  he  had  placed  them  in 
the  bands  of  a  third  person  for  the  use  of 
the  seller,  and  had  given  him  notice  to 
come  and  take  them.  The  facts  actually 
found  being  in  harmony  with  the  suppo- 
sition that  the  clerk  notified  Wing  that 
the  plaintiff  accepted  his  offer,  it  was  the 
business  of  the  defendant,  it  he  would  im- 
peach the  judgment,  as  being  against  law, 
to  have  procured  a  statement  which 
should  have  affirmed  the  disputed  fact  to 
be  such  as  he  assumes  it  to  be.  For  these 
reasons,  and  without  examining  the  fur- 
ther questions  alluded  to,  I  am  for  the 
affirmance  of  the  judgment  of  the  supreme 
court. 
All  concur  in  the  judgment. 
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SWANWICK  et  al.  v.  SOTHERN  et  al. 

(9  Adol.  &  B.  895.) 

Court  of  Queen's  Bench.     Hilary  Term,  1839. 

Trover  for  ]02S  bushels  of  oats.  Pleas. 
1.  Not  guilty  2.  That  the  oats  were  not 
the  ))roDerty  of  the  plaintiffs  in  manner 
anrl  form,  &c.  Issues  thereon.  On  the 
trial  before  Patteson,  J.,  at  the  Liverijool 
spring  assizes,  1S37,  the  material  facts  ap- 
peared to  be  as  follows.  The  plaintiffs 
were  corn  dealers  at  Manchester;  the  de- 
fendants (-arried  on  the  business  of  wharf- 
ingers  at  the  Duke's  Quay,  in  the  same 
town.  The  oats  in  question,  being  in  a 
warehouse  of  the  defendants,  were  sold 
by  Turner  and  Co..  the  owners,  to  John 
Marsdeii",  and  the  following  delivery  order 
given,  addressed  to  the  warehouse  keeper. 

"Mr.  Wni.  Eaton,  Duke's  Quay,  deliver 
Mr.  John  Marsden  10i!8  12-45  bushel  oats, 
bin  40.  O.  W.,  and  you  will  please  weigh 
them  over  and  charge  us  the  expense. 
Oct.  3d,  1836.     Joseph  Turner  and  Co." 

The  warehouse  keeper  entered  this  or- 
der in  bis  book:  and  on  October  Tith  he 
received  the  following  order  from  John 
Marsden. 

"Mr.  Wm.  Eaton,  Duke's  Quay.  Deliver 
Messrs.  Swan  wick  and  Hall  102S  12-45bush- 
el  oats  in  bin  40.  O.  Warehouse:  and  let 
them  be  weighed  over  and  send  a  note  up: 
I  will  see  it  paid.  Fr.  and  Jno.  Marsden, 
Manchester,  5th  Oct.  1836." 

Swanwick  and  Hall,  the  plaintiffs,  ac- 
cepted a  bill  drawn,  by  Marsden,  October 
7th,  1836,  for  the  value  of  the  oats,  which 
was  duly  honoured.  Eaton  entered  the 
order  of  October  5th  in  his  book,  and  said 
to  the  party  delivering  it,  that  all  would 
be  right,  and  he  would  attend  to  the  or- 
der. The  oats  were  transferred  to  the 
plaintiffs  in  the  defendants'  books,  but 
without  weighing  over.  There  were  no 
oats  in  bin  40  but  the  quantity  mentioned 
in  the  order.  Eaton  stated,  at  the  trial, 
that  from  the  5th  to  the  12th  of  October 
the  oats  would  have  been  delivered  to 
the  plaintiffs  if  required.  Marsden  becom- 
ing insolvent.  Turner,  on  October  12th, 
^ave  the  defendants  notice  not  to  part 
with  the  oats;  and,  on  the  14th,  the  de- 
fendants gave  them  up  to  Turner  on  an 
indemnity.  At  that  time,  and  not  before, 
they  were  weighed  over,  and  they  were 
found  to  be  two  bushels  short  of  the 
weight  mentioned  in  the  orders.  It  was 
proved  at  the  trial  that  thedefendantsdid 
not  consider  themselves  bound  to  weigh, 
and  were  not  used  to  weigh,  till  delivery, 
when  the  grain  was  weighed  to  ascertain 
any  loss  of  quantity.  'The  question  was, 
whether,  without  weighing,  the  property 
was  sufficiently  transferred  to  vest  in  the 
plaintiffs;  or  whether,  on  October  14th, 
Turnerstill  had  aright  to  stop  in  transitu. 


Patteson  J.,  thought  that,  on  the  above 
state  of  facts,  the  plaintiffs  were  entitled 
to  recover,  hut  he  gave  leave  to  move  for 
a  nonsuit;  and  the  plaintiffs  had  a  ver- 
dict. In  Easter  term,  1837,  a  rule  nisi  was 
obtained  for  a  nonsuit  or  a  new  trial.  In 
Hilary  term,  1839. 

Oesswell  and  Tomlinson  showed  cause. 
Wightman  and  W.  H.  Watson,  contra. 

Lord  DENMAN,  C.  J.  The  question  in 
this  case  turns  upon  ths  construction  of 
two  delivery  orders.  [His  lordship  then 
read  the  onlers  set  out,  p.  321,  ante.]  The 
oats  were  all  that  were  in  bin  40.  They 
were  transferred  to  the  plaintiffs  in  the 
defendants'  books,  but  never  weighed 
over.  The  plaintiffs  had  accepted  a  bill 
for  the  price,  whicli  they  duly  honoured. 
On  Marsden's  failure,  Messieurs  Turner 
sought  to  stop  them  ;  and  the  only  ques- 
tion is,  whether  weighing  over  was  in  this 
case  nece.ssary,  in  order  to  vest  the  prop- 
erty in  the  plaintiffs  and  defeat  the  stop- 
page in  transitu.  Neitherof  the  contracts 
of  sale  were  given  in  evidence. 

The  cases  on  this  subject  establish  the 
principle  that,  wherever  any  thing  re- 
mains to  be  done  by  the  seller,  which  is 
essential  to  thecompletlon  of  tliecontract, 
a  symbolical  delivery  by  transfer  in  the 
wharhnger's  books  will  not  defeat  the 
right  of  stoppage  in  transitu  as  between 
buyer  and  seller.  Hanson  v.  Meyer,  6  East, 
614;  Sliepley  v,  Davis, 5  Taunt.  017,  (1  E.  C. 
L.  R.  211;)  Busk  v.  Davis,  2  M.  &  S.  397, 
abundantly  show  this.  Therefore,  if  part 
of  a  bulk  be  sold,  so  that  weighing  or  sep- 
aration is  necessary  to  determine  the  iden- 
tity or  individuality  (as  Lord  Ellenhor- 
ough  expresses  it  in  Busk  v.  Davis)  of  the 
article,  or  if  the  wiiole  of  a  commodity  be 
sold,  but  weighing  is  necessary  to  ascer- 
tain the  price,  because  the  quantity  is  un- 
known, the  weighing  or  racasiiring  must 
precede  the  delivery;  and  the  symbolical 
delivery  without  such  weighing  will  not 
be  sufficient. 

But  where  the  identity  of  the  goods  and 
the  quantity  are  known,  the  weighing 
can  only  be  for  the  satisfaction  of  the 
buyer,  as  was  held  in  Hammond  v.  Ander- 
son, 1  New  Rep.  69;  and  in  such  case  the 
transfer  in  tlie  hooks  of  the  wharfinger  is 
suffi''ient.  We  are  of  opinion  that  the 
present  case  is  of  the  latter  description, 
and  that  this  property  passed  as  between 
buj'er  and  seller.  We  have  therefore  no 
occasion  to  resort  to  the  doctrine  of  es- 
toppel, which  is  strongly  enforced  in 
Hawes  v.  Watson,  2  B.  &C.  540:  but  we 
do  not  mean,  in  so  saying,  to  cast  any 
doubt  upon  the  authority  of  that  case. 
Under  these  circumstances,  the  rule  for  a' 
nonsuit  must  be  discharged. 

Rule  discharged. 
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SWIM  V.  WILSON.     (No.  13,684.) 

(27  Pao.  Rep.  38,  90  Cal.  136.) 

Supreme  Court  of  California.    July  1,  1891. 

In  bank.  Appeal  from  superior  court, 
-city  and  county  of  San  Francisco;  John 
Hunt,  Judge. 

Wilson  <&  Wilson,  for  appellant.  Tilden 
£  Tilden,  for  respondent. 

De  Haven,  J.  The  plaintiff  was  tho 
owner  of  100  shares  of  stock  of  a  mining; 
corporation,  issued  to  one  H.  B.  Parsons, 
trustee,  and  properly  indorsed  by  him. 
This  stock  was  stplen  from  plaintiff  by  an 
employe  in  his  office,  and  delivered  for  sale 
to  the  defendant,  who  was  engaged  in  the 
business  of  buying  and  selling  stocks  on 
commission.  At  the  time  of  placing  thi 
stock  in  defendant's  possession,  the  tliie 
represented  himself  as  its  owner,  and  the 
defendant  relying  upon  this  representa- 
tion, in  good  faith,  and  without  any  no 
tice  that  the  stock  was  stolen,  sold  th( 
same  in  the  usual  course  of  business,  anti 
subsequently,  still  without  any  notice  thai 
the  person  for  whom  he  had  acted  in  mak- 
ing the  sale  was  not  the  true  owner,  paii 
■over  to  him  the  net  proceeds  of  such  sale 
Thereafter  the  plaintiff  brought  this  ac- 
tion to  recover  the  value  of  said  stock,  al- 
leging that  the  defendant  had  converte(; 
the  same  to  his  own  use,  and,  the  facts  as 
above  stated  appearing,  the  court  in 
which  the  action  was  tried  gave  judgment 
against  defendant  for  such  value,  and 
fi'om  this  judgment,  and  an  order  refusing 
him  a  new  trial,  the  defendant  appeals. 
It  is  clear  that  the  defendant's  principal 
did  not  by  stealing  plaintiff's  property  ac- 
quire any  legal  right  to  sell  it,  and  it  is 
equally  clear  that  the  defendant,  acting 
for  him  and  as  his  agent,  did  not  have 
any  greater  right,  and  his  act  was  there 
fore  wholly  unauthorized,  and  in  law  wai^ 
-a  conversion  of  plaintiff's  property,  "li 
is  no  defense  to  an  action  of  tro%-er  that 
the  defendant  acted  as  the  agent  of  an- 
other. If  the  principal  is  a  wrong-doer, 
the  agent  is  a  wrong-doer  also.  A  person 
is  guilty  of  a  conversion  who  sells  the 
property  of  another  without  authority 
from  the  owner,  notwithstanding  he  acts 
under  the  authority  of  one  claiming  to  be 
the  owner,  and  is  ignorant  of  such  per 
son's  want  of  title."  Kimball  v.  Billine.-.. 
.W  Me.  147;  Coles  v.  Clark,  3  Cush.  399: 
Koch  V.  Bi-anch,  44  Mo.  542.  In  Stepheni- 
V.  Elwall,  4  Maule  &  S.  259,  this  principle 
Was  applied  where  an  innocent  clerk  re- 
-ceivcd  goods  from  an  agent  of  his  em- 
ployer, and  forwarded  them  to  such  em- 
ployer abroad;  and,  in  rendering  his  de- 
cision on  the  case  presented.  Lord  Ellkn- 
BOEOUGH  uses  this  language:  "The  only 
question  is  whether  this  is  a  conversion  in 
the  clerk,  which  undoubtedly  was  so  in 
the  master.  The  clerk  acted  under  an  un- 
avoidable ignorance  and  for  his  master's 
benefit,  when  he  sent  the  goods  to  his 
master;  but,  nevertheless,  his  acts  may 
amount  to  a  conversion ;  for  a  person  is 
guilty  of  conversion  who  intermeddles 
with  my  property,  and  disposes  of  it,  and 
It  is  no  answer  that  he  acted  under  the 
authority  of    another,  who  had    himself 


no  authority  to  dispose  ol  it."  To  hold 
the  defendant  liable,  under  the  circum- 
stances disclosed  here,  may  seem  upon 
first  impression  to  be  a  hardship  upon 
him.  But  it  is  a  matter  of  every -day  ex- 
perience that  one  cannot  always  be  per- 
fectly secure  from  loss  in  his  dealings  with 
others,  and  the  defendant  here  is  only  in 
the  position  of  a  person  who  has  trusted 
to  the  honesty  of  another,  and  has  been 
deceived.  He  undertook  to  act  as  agent 
for  one  who  it  now  appears  was  a  thief, 
and.  relying  on  his  representations,  aid- 
ed his  principal  to  convert  the  plain- 
tiff's property  into  money,  and  it  is  no 
greater  hardship  to  require  him  to  pay 
to  the  plaintiff  its  value  than  it  would 
be  to  take  the  same  away  from  the  in- 
nocent vendee  who  purchased  and  paid 
for  it.  And  yet  it  is  universally  held  that 
the  purchaser  of  stolen  chattels,  no  mat- 
ter how  innocent  or  free  from  negligence 
in  the  matter,  acquires  no  title  to  such 
property  as  against  the  owner,  and  this 
rule  has  been  applied  in  this  court  to  the 
case  of  an  innocent  purchaser  of  shares  of 
stock.  Barstow  v.  Mining  Co.,  64  Cal.  388, 
1  Pac.  Eep.  349;  Sherwood  v.  Mining  Co., 
50  Cal.  413. 

The  precise  question  involved  here  arose 
in  the  case  of  Bercich  v.  Marye,  9  Nev.  .312. 
In  that  case,  as  here,  the  defendant  was  a 
stockholder  who  had  made  a  sale  of  stolen 
certificates  of  stock  for  a  stranger,  and 
paid  him  the  proceeds.  He  was  held  lia- 
ble, the  court  in  the  course  of  its  opinion 
saying:  "It  is  next  objected  that,  as  the 
defendant  was  the  innocent  agent  of  the 
person  for  whom  he  received  the  shares 
of  stock,  without  knowledge  of  the  felony, 
no  judgment  should  have  been  rendered 
against  him.  It  is  well  settled  that 
agency  is  no  defense  to  an  action  of  tro- 
ver, to  which  the  present  action  is  anal- 
ogous. "  The  same  conclusion  was  reached 
in  Kimball  v.  Billings,  55  Me.  147,  the 
Ijroperty  sold  in  that  case  by  the  agent 
being  stolen  government  bonds,  payable 
to  bearer.  The  court  there  said:  "Nor  is 
it  any  defense/that  the  property  sold  was 
government  bonds  payable  to  bearer. 
The  bona  Ode  purchaser  of  a  stolen  bond 
payable  to  bearer  might  perhaps  defend 
his  title  againsteven  the  true  owner.  But 
there  is  no  rule  of  law  that  secures  immu- 
nity to  the  agent  of  the  thief  in  such  cases, 
nor  to  the  agent  of  one  not  a  bona  Sde 
holder.  »  *  *  The  rule  of  law  pro- 
tecting bona  tidf^  purchasers  of  lost  or 
stolen  notes  and  bonds  payable  to  bearer 
has  never  been  extended  to  persons  not 
bona  Me  purchasers,  nor  to  their  agents. " 
Indeed,  we  discover  no  difference  in  prin- 
ciple between  the  case  at  bar  and  that  of 
Rogers  v.  Huie,  1  Cal.  571,  in  which  case, 
Bk.nnett,  J.,  speaking  for  the  court,  said  : 
"An  auctioneer  who  receives  and  sells 
stolen  property  is  liable  for  the  conver- 
sion to  the  same  extent  as  any  other  mer 
chant  or  individual.  This  is  so  both  upon 
principle  and  authority.  Upon  principle, 
there  is  no  reason  why  he  should  be  ex- 
empted from  liability.  The  person  to 
whom  he  sells,  and  who  has  paid  the 
amount  of  the  purchase  money,  would 
be  compelled  to  deliver  the  property  to 
the  true  owner  or  pay  him  its  full  value; 
and  there  is  no  more  hardship  in  requiring 
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tlio  auctioneer  to  account  for  the  value  of 
the  goods  than  there  would  be  in  compel- 
ling the  right  owner  to  lose  them,  or  the 
puirhascr  from  the  auctioneer  to  pay  for 
them."  It  is  true  that  this  same  rase 
afterwards  came  before  the  court,  and  it 
was  held,  in  an  opinion  reported  in  2  Cal. 
571,  that  an  auctioneer,  who  in  the  regu- 
lar course  of  his  business  receives  and  sells 
stolen  goods,  and  pays  over  the  proceeds 
to  the  felon,  without  notice  that  the 
goods  were  stolen,  is  not  liable  to  tlie  true 
owner  as  for  a  conversion.  This  latter 
decision,  however,  cannot  be  sustained  on 
princijile,  is  opposed  to  tlie  great  weight 
of  authority,  and  has  been  practically 
overruled  in  the  later  case  of  Cerkel  v. 
Waterman,  (iO  Cal.  34.  In  that  case  the 
defendants,  who  were  connnission  mer- 
cliants,  sold  a  (juantity  of  wheat,  suppos- 
ing it  to  be  the  property  of  one  Williams, 
and   paid  over  to  him  the  proceeds  of  the 


sale  before  they  knew  of  the  claim  of  the 
plaintiff  in  that  action.  There  was  no 
fraud  or  Ijad  faith,  but  the  co.urt  lield  the 
defendants  there  liable  for  the  conversion 
of  the  wheat.  It  was  the  duty  of  the  de. 
fendant  in  this  case  to  know  for  whom  he 
acted,  and,  unless  he  was  willing  to  take 
the  chances  of  loss,  he  ought  to  have  sat- 
isfied hiniself  that  hie  principal  was  able 
to  save  him  harmless  if  in  the  matter  of 
his  agency  he  incurred  a  personal  liability 
by  the  conversion  of  property  not  belong- 
ing to  such  principal.  Judgment  and  or- 
der attirraed. 

Gaeodtte,   McFakland,  and   Sharp- 
stein,  JJ.,  concurred. 

Beatty,  O.    J.,  and    Patkeson,    J.,  dis- 
sented. 

Rehearing  denied. 


TALCOTT  V.  HENDERSON. 
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TALCOTT  V.  HENDERSON. 

(31  Ohio  St.  163.) 

Supreme  Court  of  Ohio.    Dec.  Term,  1877. 

Motion  for  leave  to  file  a  petition  in  er- 
ror to  the  district  court  of  Cuyahoga 
county.  The  original  action  was  brought 
iu  the  court  oJ  common  pleas  of  Cuyahoga 
county  by  James  Talcott  against  John  M. 
Henderson,  assignee  of  De  Forrest  &  Son, 
to  recover  the  possession  of  certain  goods. 
The  issue  in  the  case  was  in  relation  to 
the  ownership  of  the  goods,  which  the 
court  found  to  be  in  the  defendant.  On 
petition  in  error  the  district  court  af- 
firmed the  judgment  of  the  common  pleas. 
The  real  question  in  the  case  is  whether 
there  was  fraud  in  the  purchase  of  the 
goods  in  controversy  from  the  plaintiff 
by  the  defendant's  assignors,  De  Forrest 
&  Son.  The  following  facts  were  proved  : 
About  the  middle  of  June,  1873,  an  agent 
of  the  plaintiff  (who  was  a  merchant  in 
the  city  of  New  York)  solicited  an  order 
for  goods  suitable  for  the  fall  trade  from 
De  Forrest  &  Son,  in  Cleveland.  An  order 
was  given  for  the  goods  in  dispute  to  be 
shipped  on  or  before  the  1st  of  Septem- 
ber following,  to  be  paid  for  at  four 
months  from  that  date.  De  Forrest  & 
Son  had  knowledge  at  the  time  of  their 
insolvency,  but  the  plaintiff  was  ignorant 
of  it.  No  information  was  sought  or 
given  as  to  the  responsibility  of  the  pur- 
chasers. On  the  23d  of  July,  shortly  after 
the  goods  had  been  received,  De  Forrest  & 
Son  assigned  to  the  defendant,  for  the 
benefit  of  their  creditors,  all  their  prop- 
erty, and  the  goods  in  question,  with 
other  goods,  were  delivered  to  the  as- 
signee. The  stock  of  goods  in  the  store 
delivered  to  the  assignee  was  appraised 
at  188,000.  De  Forrest  showed  that  the 
condition  of  De  Forrest  &  Son  had  not 
materially  changed  for  18  months  previ- 
ous to  the  assignment.  Their  principal 
creditors  were  H.  B.  Claflin  &  Co.,  of  New 
York,  who  had  extended  to  them  during 
that  period  a  line  of  credit  to  the  amount 
of  $200,000,  under  an  arrangement  that  it 
would  be  continued  as  long  as  Claflin  & 
Co.  could  use  the  paper  of  Do  Forrest  & 
Son.  Mr.  De  Forrest  further  testified  that, 
at  the  time  of  purchasing  the  goods  in 
controversy,  "my  purpose  was  to  comply 
with  the  terms  of  the  purchase  we  made 
to  i)ay  for  them."  "I  had  no  reason  at 
that  time  to  think  that  we  would  not  be 
able  to  do  so.  I  knew,  and  had  known 
for  the  last  year,  if  Claflin  &  Co.  did  not 
continue  the  arrangement,  we  could  not 
continue  to  buy;  felt  we  were  carried  by 
a  strong  party,  and  1  was  in  hooes  to  see 
the  trade  improve.  I  should  think  we 
were  selling  at  the  rate  of  halt  a  million 
a  year, — $45,000  per  month."  Without 
previous  notice,  Claflin  &  Co.,  on  the  21st 
of  .Inly,  1873,  refused  to  extend  the  ar 
rangetnent  with  De  Forrest  &  Son  any 
longer;  and,  on  the  23d  of  the  month, 
the  general  assignment  was  executed  as 
above  stated. 

Hutchins  &  Campbell,  for   the  motion. 
Henderson  &  Klein,  contra. 


McILVAINE,  J.  The  contention  of  the 
plaintiff  in  error  is,  that  the  failure  of  De 
Forrest  &  Son,  at  the  time  of  making  the 
purchase,  to  disclose  the  fact  that  their 
liabilities  were  largely  in  excess  of  the 
value  of  their  assets,  was,  in  law,  such  a 
fraud  upon  the  plaintiff  as  warranted 
him  in  avoidingthe  contract,  and  reclaim- 
ing the  goods. 

An  intention  on  the  part  of  the  pur- 
chaser of  goods  not  to  pay  for  there,  ex- 
isting at  the  time  of  purchase,  and  con- 
cealed from  the  vendor,  is,  unquestion- 
ably, such  a  fraud  as  will  vitiate  the  con- 
tract. I!ut  it  is  as  certainly  true,  on  the 
other  hand,  that,  where  no  such  fraudu- 
lent intent  exists,  the  mere  fact  that  th« 
purchaser  has  knowledge  that  his  debts 
exceed  his  assets,  though  the  fact  be  un- 
known and  undisclosed  to  the  vendor, 
will  not  vitiate  the  purchase. 

Whether,  therefore,  a  contract  of  pur- 
chase, where  the  purchaser  fails  to  dis- 
close his  known  insolvency,  is  fraudulent 
or  not,  depends  on  the  intention  of  the 
purchaser;  and  whether  that  intention 
was  to  pay  or  not  to  pay,  is  a  question 
of  fact,  and  not  a  question  of  law. 

In  thesolution  of  thisquestion,  thoughit 
be  one  of  fact,  it  is  true,  however,  that  cer- 
tain presumptions  arise  which  are  entitled 
toconsideration  and  force.  Thus,  while  it 
may  be  said  that  fraud  must  be  proved, 
and  will  not  be  presumed,  there  is  a  pre- 
sumption that  every  reasonable  person 
anticipates  and  intends  the  ordinary  and 
probable  consequences  of  known  causes 
and  conditions.  Hence,  if  a  purchaser  of 
goods  has  knowledge  of  his  own  insol- 
vency, and  of  his  inatillity  to  pay  for  them, 
his  intention  not  to  pay  should  be  pre- 
sumed. 1  would  go  a  step  farther,  and  hold 
that  an  insolvent  purchaser,  without  rea- 
sonable expectations  of  ability  to  pa.y, 
should  be  presumed  to  intend  not  to  pay. 
Indeed,  I  would  not  deny  that  an  intention 
not  to  pay  might  be  inferred  from  the 
mere  fact  that  the  purchaser  had  undis- 
closed knowledge  of  his  gross  insolvenriy  ; 
but,  in  such  case,  the  inference  may  be  re- 
butted by  other  facts   and   circumstances. 

It  is  claimed  that,  in  good  morals,  a 
purchaser,  knosving  himself  to  be  insol- 
vent, should  not  accept  credit  from  one 
ignorant  of  the  tact.  Whether  this  prop- 
osition be  true  or  noL,  it  is  enough  to  say 
that  the  law,  in  its  practical  morality, 
does  not  afford  a  remedy  for  the  viola- 
tion of  every  moral  duty.  While,  there- 
fore, a  purchase  of  goods  by  an  insolvent 
vendee,  who  conceals  his  insolvency, 
with  intent  to  in.1ure  the  vendor,  is  fraud- 
ulent and  voidable,  3'et  a  purchase  un- 
der like  circumstances,  save  only  that  such 
intent  is  absent,  is  not,  in  law,  fraudu- 
lent. 

If  the  rule  of  law  be  not  as  stated,  and 
the  intent  to  injure  be  not  of  the  essence 
of  the  fraud  in  such  case,  then  it  would  be 
wholly  immaterial  whether  the  insolvency 
of  the  purchaser  was  known  to  himself; 
and  the  rule  would  be  that  all  sales  to  an 
insolvent  purchaser,  where  the  insolvency 
is  unknown  to  the  vendor,  are  fraudulent 
and  voidable.  For  such  a  rule,  no  one 
would  contend.  All  would  admit  that 
knowledge  by   the  purchaser  of  his   own 


804 


TALCOTT  V.  HENDERSON. 


insolvency  is  necessary  to  establish  the 
fraud.  But  such  knowledge,  of  itself,  is 
entirely  innocent.  It  is  only  where  con- 
nected with  the  concealment  of  the  fact, 
that  fraud  is  shown.  The  simple  failure 
to  disclose  a  fact,  However,  is  not  equiva- 
lent to  its  concealment.  The  latter  im- 
plies a  purpose^a  design  ;  the  former  does 
not.  If,  then,  such  linowledge  on  thepart 
of  the  purchaser  be  necessary  to  make  out 
a  fraud,  it  is  because  it  becomes  the  predi- 
cate of  an  intent — an  intent  to  injure. 

True,  the  decisions  of  .different  courts 
upon  this  question  are  not  uniform.  The 
discrepancies,  however,  are  not  so  much 
on  the  point  whether  a  fraudulent  intent 
on  the  part  of  the  purchaser  is  necessary 
to  avoid  the  purchase,  as  to  the  question 
of  conclusiveness,  under  the  circumstances 
of  each  case,  of  the  inference  of  fraudulent 
intent,  from  the  facts  that  the  purchaser 
had  knowledge  of  his  insolvency,  and 
failed  to  disclose  it  to  the  vendor.  There 
is  no  well-considered  case,  so  far  as  I  have 
examined  the  authorities,  which  holds 
that  fraud  is  conclusively  presumed  from 
these  facts  alone.  Where,  in  addition,  it 
is  shown  that  the  appearance  and  circum- 
stances ot  the  purchaser  indicate  solvency 
and  wealth,  ther?  are  cases  which  hold 
the  inference  of  fraudulent  intent  to  be 
conclusive.  Of  course,  we  admit  that  if 
the  appearance  of  solvency  be  assumed 
for  the  purpose  of  deceiving,  as  in  Ford 
V.  At  water,  1  Root,  58,  the  existence  of 
fraud  is  actually  shown;  but,  we  think 
that  where  such  appearance  is  entirely 
innocent,  the  question  of  the  existence  of 
fraud  is  still  open  to  further  inquiry. 

From  these  views,  how  stands  the  case 
liefore  us?  At  the  date  of  tlie  contract, 
De  Forrest  &  Son  were  largely  insolvent. 
They  had  knowledge  of  the  tact,  and  did 
not  disclose  it  to  the  plaintiff,  who  was 
ignorant  of  it.  They  were  also  in  pos- 
session of  a  large  stock  of  merchandise, 
and  were  doing  an  extensive  business. 
From  these  facts,  it  might  well  be  inferred 


that  they  intended  to  obtain  the  plain- 
tiff's goods  without  paying  for  them;  at 
least,  that  they  had  no  reasonable  expec- 
tation of  being  able  to  pay  for  them  at  the 
maturity  of  their  promise.  If  thecourt  be- 
low had  so  found,  we  would  not  disturb 
the  finding;  and,  for  aught  that  appears, 
thecourt  would  have  so  found,  if  no  other 
fact  had  appeared  in  the  case. 

But  there  was  other  testimony,  tending 
to  prove  that  De  Forrest  &  Son  did,  in 
fact,  intend  to  pay  for  the  goods,  accord- 
ing to  the  terms  of  their  agreement,  and 
that,  under  all  the  circumstances,  they 
might  reasonably  have  expected  to  be 
able  to  do  so.  It  is  quite  sure  that  they 
could  not  reasonably  have  expected  to  be 
able,  at  that  time,  to  pay  all  their  indebt- 
edness;  but,  in  our  opinion  it  was  not 
essential  to  the  good  faith  of  the  transac- 
tion, that  there  should  have  been  reason- 
able grounds  for  the  latter  expectation ; 
it  was  enough,  if  they  reasonably  expect- 
ed to  be  able  to  pay  for  the  goods  in  ques- 
tion at  maturity. 

It  is  quite  clear,  from  the  evidence,  that 
the  appearances  of  wealth  which  sur- 
rounded the  purchasers  were  entirely  in- 
nocent. It  may  be  that  the  plaintiff  was 
misled  by  these  appearances;  but,  upon 
this  ground,  he  can  not  complain  of  fraud. 
Where  an  insolvent  merchant  is  engaged 
in  an  honest  effort  to  retrieve  his  forfunes, 
the  apjjearance  of  wealth  indicated  by  his 
stock  in  trade  is  not  equivalent  to  a  repre- 
sentation of  solvency ;  and  one  who  gives 
him  credit,  v/:thout  inquiry,  has  no  right 
to  complain  of  fraud. 

It  was  the  duty  of  the  court  of  common 
pleas,  discharging  the  functions  of  a  jury, 
to  weigh  all  the  testimony;  and  having 
done  so,  and  found  that  there  was  no  in- 
tent to  defraud  in  the  transaction,  we,  as 
a  reviewing  court,  can  not  say  that  the 
district  court  erred  in  not  finding  that 
the  judgment  of  the  common  pleas  was 
manifestly  against  the  evidence. 

Motion  overruled. 


TALVER  V.  WEST. 
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TALVER  et  al.  v.  WEST. 

(Holt,  178.) 

Nisi  Prius,  Common  Pleas.    Hilary  Term,  1816. 

This  was  an  action  to  recover  the  price 
of  some  trefoil  sold  by  plaintiffs  to  defend- 
ant; the  invoice  delivered  to  the  defend- 
ant was  as  follows:  "Bought  of  Talver 
and  Preetwich  the  half  quantity  of  four 
hundred  sacks  of  trefoil,  to  be  made  up  to 
twenty-seven  tons,  at  £10  per  ton."  On 
the  other  side  credit  was  given  for  some 
hops  sold  by  the  defendant  to  the  plain- 
tiffs, and  a  balance  stated  to  be  due  to 
them  of  £208.  The  hops  were  taken  in 
part  payment  of  the  trefoil,  which  re- 
mained in  the  plaintiffs'  warehouse;  no 
sample  or  delivery  was  made  of  any  part 
and  no  money  was  paid;  but  the  invoice 
had  been  delivered  to  the  defendant,  who 
read  it  at  the  time  of  the  sale.  Some 
months  after,  the  defendant  came  to  the 
warehouse  and  asked  for  his  seed  ;  it  was 
at  that  time  set  apart  for  him  in  the  store, 
but  it  bad  no  particular  mark  to  denote 
to  whom  it  belonged.  Defendant  took 
samples  of  It,  and   inquired  if  it  had   not 


bsen   thrown  down  and  mixed  ;  he  finally 
refused  it. 

Best,  Serjeant,  and  Comyn,  for  ^plain- 
tiffs. Vaaghan  and  Copey,  Serjeants,  for 
defendant. 

GIBBS,  G.  J.  If  the  trefoil  were  sold  to 
be  paid  for  In  part  by  the  delivery  of  the 
hops,  the  plaintiffs  should  have  declared 
specially,  and  not  for  goods  sold  and  de- 
livered ;  but  I  consider  this  case  not  with- 
in the  statute.  The  delivery  of  a  sample, 
which  is  no  part  of  the  commodity,  will 
not  take  the  case  out  of  the  statute;  but 
if  the  sample  delivered  is  to  be  considered 
as  part  of  the  thing  sold.  It  then  binds  the 
contract.  It  is  then  an  execution  of  the 
bargain.  The  sale  in  this  case  was  com- 
plete when  the  Invoice  was  delivered,  and 
the  defendant  afterwards  took  samples. 
He  took  them  for  his  own  use;  they  were 
delivered  to  him  as  part  of  the  bulk;  not 
as  an  ordinary  sample  to  guide  bis  judg- 
ment previous  to  a  purchase,  but  in  order 
to  give  him  possession  of  the  thing  itself. 
The  statute  therefore  does  not  apply. 

Verdict  for  plaintiff. 


TABLING  V.  BAXTER. 
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TARLING  V.  BAXTER. 

(6  Barn.  &  C.  360.) 

Court  of  King's  Bench.    Hilary  Term,  1837. 

Assumpsit  to  recover  back  £145  paid 
by  the  plaintiff  to  the  detendant'H  use. 
The  (let-laratlon  contained  counts  for 
money  bad  and  received,  and  the  other 
common  counts.  Plea,  general  issue, 
with  a  notice  of  set-off  for  goods  sold 
and  delivered  and  bargained  and  sold.  At 
the  trial  before  Abbott  C.  J.,  at  the  Lon- 
don sittings  after  Hilary  term,  1826,  a  ver- 
dict was  found  for  the  plaintiff  for  £145, 
subject  to  the  opiuion  of  this  court  on  the 
following  case. 

On  the  4th  of  January  1825,  the  plaintiff 
bou«ht  of  the  defendant  a  stack  of  hay  be- 
longing to  the  defendant,  and  then  stand- 
ing in  a  field  belonging  to  the  defendant's 
brother.  The  note  signed  by  the  defend- 
ant, and  delivered  to  the  plaintiff,  was  in 
these  words:  "I  have  this  day  agreed  to 
sell  James  Tarling  a  stack  of  "hay,  stand- 
ing in  Canonbury  Field,  Islington,  at  the 
sum  of  one  hundred  and  forty-five  pounds, 
the  same  to  be  paid  on  the  4th  day  of  Feb- 
ruary next,  and  to  be  allowed  to  stand 
on  the  premises  until  the  first  day  of 
May  next."  And  the  following  note  was 
signed  by  the  plaintiff,  and  delivered  to 
the  defendant.  "I  have  this  day  agreed 
to  buy  of  Mr.  John  Baxter,  a  stack  of  hay, 
standing  in  Canonbury  Field,  Islington, 
at  the  sum  of  £145,  the  same  to  be  paid 
on  the  4th  day  of  February  next,  and  to 
be  allowed  to  stand  on  the  premises  until 
the  first  day  of  May  next,  the  same  hay 
not  to  be  cut  until  paid  for.  January'  4th, 
1825."  At  the  meeting  at  which  the  notes 
were  signed,  but  after  the  signature  there- 
of, the  defendant  said  to  the  plaintiff, 
"  You  will  particularly  oblige  me  by  giv- 
ing me  a  bill  for  the  amount  of  the  hay." 
The  plaintiff  rather  objected.  The  defend- 
ant's brother,  S.  Baxter,  on  the  8th  of  the 
same  month  of  January,  took  a  bill  of 
exchange  for  £145  to  the  plaintiff,  drawn 
upon  him  by  the  defendant,  dated  the  4th 
of  January  1825,  payable  one  month  after 
date,  which  the  plaintiff  accepted.  The 
defendant  afterwards  indorsed  it  to 
George  Baxter,  and  the  plaintiff  paid  it 
to  one  Taylor,  the  holder,  when  it  became 
due.  The  stack  of  hay  remained  on  the 
same  field  entire  until  the  20th  of  .January 
1825,  when  it  was  accidentally  wholly  con- 
sumed by  fire,  without  any  fault  or  neg- 
lect of  either  party. 

A  few  days  after  the  fire,  the  plaintiff 
applied  to  the  defendant  to  know  what  he 
meant  to  do  when  the  bill  became  due;  the 
defendant  said,  "I  have  paid  it  away,  and 
you  niUst  take  it  up  to  be  sure:  I  have 
nothing  to  do  with  it,  why  did  you  not 
remove  the  hay. "  The  plaintiff  said,  "he 
xould  not,  because  there  was  a  menioran- 
dum  'that  it  should  not  be  removed  until 
the  bill  was  paid;'  would  you  have  suf- 
fered it  to  be  removed?"  and  the  defend- 
ant said,  "certainly  not."  The  defend- 
ant's set-off  was  for  the  price  of  the  hay 
agreed  to  be  sold  as  aforesaid.  The  ques- 
tion for  the  opinion  of  the  court  was, 
whether  the  plaintiff  under    the   circum- 


stances was  entitled  to  recover  the  sum  of 
£145  or  any  part  thereof. 

Chitty,  for  plaintiff. 

BAYLEYJ.— It  is  quite  clear  that  the 
loss   must  fall  upon    him    in    whom   the 
property  was  vestea  at  the  time   when   it 
was  destroyed  by  fire.    And  the  question 
IS,  in  whom   the  property  in  this  hay  was 
vested  at   that  time?     By   the  note  of  the 
contract  delivered  to  the  plaintiff,  the  de- 
fendant agreed  to  sell  the  plaintiff  a  stack 
of  haystanding  in  Canonbury  Field  at  the 
sum    of  £140,  the  same  to   be  paid  for  on 
the  4th   day  of  February  next,  and  to   be 
allowed  to  stand  on  the  premises  until  the 
first   day  of  May  next.    Now  this    was  a 
contract    for  an   immediate,   not  a    pro- 
spectivesale.  Then  thequest;ouis,in  whom 
did    the  property   vest    by  virtue  of   this 
contract?     The  right  of  property  and    the 
right  of  possession    are  distinct  "from  each 
other;    the  right  of  possession   may   be  in 
one   person,  the  right   of  property   in  an- 
other.    A    vendor  may    have    a   qualified 
right  to  retain   the  goods  unless  payment 
is    duly    made,  and    yet   the  property   in 
these  goods  may  be  in  the  vendee.      The 
fact  in  this  case,  that   the  hay  was  not  to 
be  paid  lor  until  a  future  period,  and  that 
it  was   not  to  be  cut  until  it  was  paid  for, 
makes  no   difference,  provided   it  was  the 
intention    of  the  parties  that   the  vendee 
should,  by  the  contract,  immediately  ac- 
quire a  right  of  property  in  the  goods,  and 
the   vendor  a   right    of    property    in    the 
price.    The  rule  of  law  is, that  where  there 
is  an  immediate  sals,  and  nothing  remains 
to   be  done  by  the  vendor  as  between  him 
and  the  vendee,  the  property  io  the  thing 
sold  vests   in    the  vendee,  and  then  all  the 
consequences  resulting  from  the  vesting  of 
the  property  follow,  one  of  which  is,  that 
if  it  be  destroyed,  the  loss  falls   upon   the 
vendee.    The  note  of  the  buyer  imports 
also  an  immediate,  perfect,  absolute  agree- 
ment of  sale.    It  seems  to  me  that  the  true 
construction   of  the  contract  is,  that  the 
parties  intended   an   immediate  sale,  and 
if  that  be  so,   the  property  vested  in  the 
venaee,  and  the  loss  must  fall  upon   him. 
The  rule    for    entering    a    nonsuit,    must 
therefore  be  made  absolute. 

HOLROYD  J.— I  think  that  in  this  case 
there  was  an  immediate  sale  of  the  hay, 
accompanied  with  a  stipulation  on  the 
part  of  the  vendee,  that  he  would  not  cut 
it  till  a  given  period.  Now  in  the  case  of 
a  sale  of  goods,  if  nothing  remains  to  be 
done  on  the  part  of  the  seller,  as  between 
him  and  the  buyer,  before  the  thing  pur- 
chased is  to  bo  delivered,  the  r>roperty  in 
the  goods  immediately  passes  to  the 
buyer,  and  that  in  the  price  to  the  seller; 
but  if  any  act  remains  to  be  done  ou  the 
part  of  the  seller,  then  the  property  does 
not  pass  until  that  act  has  been  done, 
lam  of  opinion,  therefore,  in  this  case, 
not  only  that  the  property  immediately 
passed  to  the  buyer  by  the  contract,  but 
that  the  seller  thereby  immediately  ac- 
quired a  right  in  the  price  stipulated  to  be 
paid  for  the  goods,  although  that  was 
not  to  be  paid   until  a  future  day.    Tlie 
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property  having  passed  to  the  vendee, 
and  bavins  been  accidentally  destroyed 
before  the  day  of  payment,  the  loss  must 
fall  upon  him. 

LITTLEDALE  J.— The  parties  on  the 
4th  of  .January  stipulated  lor  the  sale  and 
purchase  of  a  stack  of  hay,  to  be  paid  for 
in  a  month. — Thus  the  case  would  have 
stood  but  for  the  note  of  the  contract  de- 
livered to  the  buyer,  and  in  that  there  was 


a  stipulation,  that  the  purchaser  would 
not  cut  until  the  money  was  paid,  but 
the  property  in  the  hay  had  already 
passed  by  the  contract  of  sale  to  the  pur- 
chaser, and  the  latter  afterwards  merely 
vraived  his  right  to  the  immediate  posses- 
sion. Then  the  property  having  passed 
to  the  buyer,  the  loss  must  fall  upon  him, 
and  consequently,  this  rule  for  entering 
a  nonsuit  must  be  made  absolute. 
Rule  absolute. 


TERRY  V.  WHEELER. 
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TERRY  V.  WHEELER. 

(25  N.  Y.  530.) 

Court  of  Appeals  of  New  York.    June  Term, 
1862. 

Action  to  recover  the  price  of  a  quantity 
of  lumber  purchased  by  plaintiff's  assignor. 
On  the  trial  it  appeared,  that  on  the  24th 
of  Ansust,  1854,  the  defendant  sold  to  one 
Elmore,  a  quantity  of  lumber,  at  the  price, 
and  upon  the  terras  set  forthinthe  follow- 
ing bill  of  sale: 

"Troy,N.  Y.,  August  24,1854.  Mr.  Lewis 
Elmore,  Bought  of  E.  B.  Wheeler.  (Terms 
—Three  months  from  date  of  sale.) 

4,160  feet  clear  pine,  $34 $141  44 

irTTQ    "         4         "        24 114  69 

7,319    "      box       "       20 146  38 

X  Inspection 2  03 

600  pieces  boards,  17c 102  00 

$506  54 

Cr. 

By  deduction  for  cash $    5  00 

Aug.  35.    By  cash 250  00 

Your  note  due  Nov.  38. ..  251  54 

$506  54 

"Rec'd  payment  as  above,  E.  B.Wheeler, 
Per  Wm.  A.  Craig.  To  be  delivered  to  the 
cars  free  of  charge.     E.  B.  Wheeler,  Craig. " 

The  memorandum  "To  be  delivered," 
etc..  was  made  after  thie  completion  of  the 
sale. 

Before  its  delivery  as  agreed  upon,  and 
within  a  short  time  after  and  on  the  day 
of  sale,  the  lumber  was,  witliout  fault  on 
defendant's  part,  aaaidentally  consumed 
by  fire. 

The  trial  court  held  that  there  was  no 
conflict  in  the  evidence  as  to  the  deliver.v  ; 
though  requested  to  pass  upon  the  credi 
bility  of  the  witnesses  declined  so  to  do. 

Defendant's  counsel  excepted  tothe  find- 
ing of  fact,  conclusions  of  law,  and  to  the 
refusal  of  the  court  to  pass  upon  the  cred- 
ibility of  the  witnesses. 

Plaintiff  had  judgment, the  general  term 
affirmed  thesame,  and  defendantappealed. 

William  A.  Beach,  for  appellant.  Wil- 
liam L.  Learned,  for  respondent. 

SELDEN,  J.  There  may  be  some  doubt 
whether  the  parol  evidence  in  regard  to 
the  agreement  to  deliver  the  lumber  was 
admissible,  but  if  it  were  necessary  to  de- 
lude that  question,  I  should  regard  it  as 
admissible,  on  the  ground  that  what  is 
called  the  bill  of  sale  was,  in  substance,  a 
mere  receipt  for  the  purchase-money,  and 
did  not  purport  to  be  a  contract.  (Dunn 
V.Hewitt,  2  Den.  637;  Blood  v.  Harring- 
ton, 8  Pick.  i552;  Filkins  v.  Whyland,  24 
N.  Y.  338.)  If  the  lumber  had  not  been 
paid  for,  and  the  instrument,  omitting  the 
receipt,  had  been  signed  by  the  defendant 
and  delivered,  as  a  note  or  memorandum 
of  the  sale,  it  would  then  liave  been  the 
evidence  of  a  contiact,  executory  on  one 
part  at  least,  and  not  open  to  e.xplaiia- 
tion  by  parol.  But  lookmg  at  the  whole 
instrument,  I  think  it  is  to  be  regarded  as 
a  receipt,  and  not  a  contract,  within  the 
cases  above  cited.  Of  course,  in  this 
view,  the  memorandum  at  the  foot  of  the 
bill  is  not  regarded  as  a  part  of  it;  if  it 
were,  its  character  would  be  changed  from 


a  receipt  to  an  executory  contract,  con- 
clusive upon  the  parties,  except  so  far  as 
it  was  still  a  receipt.  (Egleston  v.  Knick- 
erbacker,  6  Barb.  458.) 

The  point  which  is  made  upon  the  con 
tradictory  character  of  the  evidence  in  re- 
lation to  the  contract  to  deliver  the  lum- 
ber on  the  ears,  and  its  sufficiency  to  es- 
tal)lish  such  contract,  presents  only  a 
question  of  fact  which  this  court  cannot 
review.  Where  the  finding  of  a  court  or 
referee  upon  a  question  of  fact  is  ambigu- 
ous, the  evidence  may  be  referred  to  for 
the  purpose  of  removing  the  ambiguity, 
but  not  to  reverse  or  modify  a  distinct 
finding,  or  to  establish  anindependentfact 
not  found.  (Hoyt  v.  'J'hompson's  Ex'r., 
19  N.  Y.  210;  Carman  v.  Pultz,  21  id.  550; 
Grant  v.  Morse,  22  id.  .324;  Sanford  v. 
Railroad  Co.,  23  id.  344.)  We  can  no  more 
review  the  decision  of  the  court,  that  the 
testimony  was  not  conflicting,  than  we 
can  the  conclusion  that  it  was  sufficient; 
and  we  can  do  neither  with  nut  making  a 
precedent  which  would  open  to  review 
here  the  details  of  the  evidencein  all  cases. 

But  in  the  view  which  I  take  of  the  re- 
maining question,  it  becomes  immaterial 
whether  there  was  a  contract  to  deliver 
at  the  cars  or  not.  The  lumber  had  not 
been  actually  delivered,  but  remained  in 
the  possession  of  the  vendor.  In  the  ab- 
sence of  any  express  contract  to  deliver, 
there  was  an  implied  one  to  deliver  at 
the  .vard  of  the  vendor,  when  culled  for. 
In  either  case  the  lumber  did  not  remain 
at  the  risk  of  the  vendor,  if  the  title  did 
not  remain  in  him.  The  risk  attends  up- 
on the  title,  not  upon  the  possession 
where  there  is  no  special  agreement  upon 
the  subject.  (Tarling  v.  Baxter,  G  Barn. 
&  Cress.  3G0;  Willis  v.  Willis,  6  Dana,  49; 
Hinde  v.  Whitebouse,  7  East,  558;  Joyce 
V.  Adams,  8  N.  Y.  29fi;  2  Kent  Com.  492, 
496:  Noy's  Maxims,  88.)  I  entertain  no 
doubt  that  upon  the  facts  found  in  this 
case,  the  title  was  in  the  vendee.  The 
lumber  was  selected  b.v  both  parties  and 
designated  as  the  lumber  sold  to  Elmore, 
except  the  six  hundred  pieces  which  were 
selected  by  the  parties,  and  the  precise 
pieces  sold  designated  with  as  much  pre- 
cision as  if  the  purchaser  had  marked  ev- 
ery piece  with  his  name;  that  which  was 
sold  by  measurement  was  inspected  and 
measured,  and  the  quantity  ascertained  ; 
the  pi'ice  for  the  whole  was  agreed  upon 
and  paid  and  a  bill  of  parcels  receipted 
and  delivered  to  the  purchaser.  These 
facts,  I  think,  vested  the  title  in  the  pur- 
chaser, notwithstanding  the  agreement 
of  the  seller  to  deliver  the  lumber  free  of 
charge,  at  the  cars.  "The  sale  of  a  spe- 
cific chattel  passes  the  property  therein  to 
the  vendee  without  delivery."  (Chitty 
Contr.  [Sth  Am.  ed.]  332.)  "It  is  a  gener- 
al rule  of  the  common  law  that  a  mere 
contract  for  the  sale  of  goods,  where 
nothing  remains  to  be  done  by  the  seller 
before  making  deli  very,  transfers  the  right 
of  property,  although  the  price  has  not 
been  paid,  nor  the  thing  sold  delivered  to 
the  purchaser."  (Olyphant  v.  Baker,  5 
Den.  382.)  The  authorities  are  numerous, 
where  the  expres.sion  is  used  that  if  any 
thing  remains  to  be  done  by  the  seller,  the 
title  does   not   pass;  but   the  eases  which 
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are  referred  to  to  sustain  that  position, 
only  go  the  length  of  showing  that  where 
something  is  to  be  done  by  the  seller  to 
ascertain  the  identity,  quantity  or  qual- 
ity of  the  article  sold,  or  to  put  it  ill  the 
condition  which  xhe  terms  of  the  contract 
require,  the  title  does  not  pass.  (2  Kent 
Com.  496;  Hanson  v.  Meyer,  6  East,  614; 
Simmons  v.  Swift,  5  Barn.  &  Cress.  857; 
Joyce  V.  Adams,  8  N.  Y.  291;  Field  v. 
Moore,  Lalor's  Sup. 418.)  The  list  ofcaaes 
to  this  effect  might  be  indefinitely  in- 
creased; but  no  case  has  been  referred  to 
by  counsel,  nor  have  I  discovered  any,  in 
which,  where  the  article  sold  was  perfect- 
ly iden titled  and  paid  for,  it  was  held  that 
a  stipulation  of  the  seller  to  deliver  ut  a 
particular  place  prevented  the  title  from 
passing.  If  the  payment  was  to  be  made 
on  or  after  delivery,  at  a  particular  place, 
it  might  fairly  be  inferred  that  the  con- 
tract was  executory,  until  such  delivery; 
but  where  the  sale  appears  to  be  abso- 
lute, the  identity  of  the  thing  fixed,  and 
the  price  for  it  paid,  I  see  uo  room  for  an 
inference  that  the  property  remains  the 
seller's  merely  because  he  has  engaged  to 
transport  it  to  a  given  point.  1  think  in 
such  cases  the  property  passes  at  the  time 


of  the  contract,  and  that,  in  carrying  it, 
the  seller  acts  as  bailee,  and  not  as  own- 
er. The  questions  which  arise  in  such 
cases,  as  to  sales,  are  questions  of  inten- 
tion, such  as  arise  in  all  other  cases  of  the 
interpretation  of  contracts;  and  when  the 
facts  are  ascertained,  either  by  the  writ- 
ten agreement  of  the  parties  or  by  thefind- 
ings  of  a  court,  as  they  are  here,  they  are 
questions  of  law.  That  the  parties  to  the 
contract  in  this  case  intended  to  pass  the 
title  to  the  lumber  immediately,  appears  ^ 
very  clear;  nor  do  I  suppose  tnat  any  one 
would  question  it,  were  it  not  for  the  ap- 
parent hardship  of  the  case  to  the  pur- 
chaser. If  the  property.  Instead  of  being 
lumber,  had  been  sheep  or  cows,  capable 
of  increase  (which  follows  the  ownership), 
and  there  had  been  a  sudden,  and  large 
increase  to  the  flock  or  drove,  before  they 
could  be  delivered  at  the  point  agreed  up- 
on, I  think  no  one  would  have  said  that 
the  defendant  could  have  discharged  his 
obligation  to  deliver,  and  yet  retained  the 
increase.  Such,  however,  must  be  the 
conclusion,  if  the  plaintiff's  position  is 
maintained.  The  judgment  should  be  re- 
versed, and  a  new  trial  granted. 
All  concur. 


THOMPSON  V.  GARDINER. 
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(1  C.  P.  Div.  777.) 

Common  Pleas  Division.    June  28,  1876. 

Action  for  not  acciepting  butter  pursu- 
ant to  contract. 

The  cause  was  tried  beforo  Brett,  J.,  at 
the  last  spring  assize  at  Liverpool.  The 
contract  was  made  by  oue  Price  acting  ns 
brolter  for  the  seller,  and  he  delivered 
notes  to  both  buyer  and  seller,  signing  the 
note  which  he  sent  to  the  seller,  but  not 
that  which  he  sent  to  the  buyer.  He,  how- 
ever, entered  the  contract  in  his  bools,  in 
which  he  signed  both  the  bought  and  the 
sold-note.  Thedefendant  kept  thebought- 
note  without  complaint  or  remonstrance 
for  two  or  three  weelss;  and,  when  called 
upon  to  accept  the  butter,  he  repudiated 
the  contract,  not  on  the  ground  that  he 
had  not  entered  into  it,  but  on  the  ground 
that  it  was  unsigned,  writing  to  the  bro- 
ker "You  did  not  sign  it." 

It  was  objected,  on  the  part  of  the  de- 
fendant, that  there  was  no  sufficient 
niemoranduin  of  the  contract  within  the 
statute  of  frauds. 

The  learned  judge  ruled  otherwise,  ob- 
serving that,  after  receiving  and  keeping 
tlie  bought-note,  the  defendant  could  not 
allege  that  Price  was  not  an  agent  to 
make  a  memorandum;  and  he  directed 
judgment  to  be  entered  for  the  plaintiff, 
but  gave  the  defendant  leave  to  move  to 
enter  judgment  forhim,  if  tlie  court  should 
be  of  opinion  that  there  was  no  sufficient 
memorandum  within  the  statute. 

Gully  moved  for  judgment  accordingly. 
T.  H.  .fames  shewed  cause. 

The  judgment  of  the  court  (BRETT, 
GROVE,  and  ARCHIBALD,  JJ.,)  was  de- 
livered by 

BRETT,  J.  This  was  an  action  for  not 
accepting  butterpursuant  to  contract.  It 
was  tried  before  me,  and  I  directed  judg- 
ment to  be  entered  for  the  plaiutlff.  A 
motion  has  been  made  to  enter  judgment 
for  the  defendant  in  pursuance  of  leave 
reserved  by  me  for  that  purpose,  on  the 
ground  that  there  was  no  evidence  of  any 
memorandum  of  the  contract  within  the 
statute  of  frauds.  The  facts  were  these: 
— The  contract  was  made  with  a  person 
who  must  be  taisen  to  be  a  broker,  and 
who  was  acting  for  the  seller  only,  and 
not  for  the  buyer.  Thedefendant  agreed 
upon  the  terms  of  sale  with  the  broker. 
These  terms  were  not  disputed.  If  there 
was  a  sufficient  memorandum  in  writing 
siaued  by  or  on  behalf  of  the  party  to  be 
cliarged,  the  defendant  had  unjustifiably 
refused  to  accept  the  butter.  The  broker 
sent  a  note  of  the  contract  to  the  buyer 
and  also  to  the  seller.  He  signed  the  note 
which  was  sent  to  the  seller,  but  he  did 
not  sign  that  which  he  sent  to  the  buyer. 
He,  however,  entered  in  his  broker's  book 
both  the  bought  and  the  sold-note,  and 
signed  thera  both.  The  butter  was  ten- 
dered to  the  defendant  some  time  after  the 
note  was  sent  to  him,  he  having  kept  tlie 
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latter  until  then  without  complaint  or  re- 
monstrance. Tlie  reason  he  assigned  for 
his  refusal  was,  not  that  he  had  not  en- 
tered into  the  contract,  but  tliat  the  note 
sent  to  him  was  not  signed.  I  decline  to 
enter  into  the  terms  of  the  two  notes,  aa 
to  which  was  the  bought  and  which  was 
the  sold-note.  The  real  question  upon 
tlie  notes  on  this  point  always  turns  on 
the  person  to  whom  the  note  is  sent.  If 
the  broker  is  authorized  by  the  buyer  to 
make  a  contract,  the  note  sent  by  him  to 
the  seller  is  the  note  which  is  Intended  to 
be  the  bargain,  and  vice  versa.  The  note 
which  was  to  bind  the  defendant  here, 
was  the  sold-note.  We  are  not  driven  to 
rely  on  the  notes  in  the  broker's  book, 
because  the  note  delivered  to  the  plaintiff 
(if  the  broker  had  authority  to  sign  tlie 
memorandum)  binds  him.  Theauthoritles 
are  conclusive  to  show  that  the  broker 
acting  for  one  of  the  contracting  parties, 
making  a  contract  for  the  other,  is  not 
authorized  by  both  to  bind  both.  But 
the  broker  who  makes  a  contract  for  one 
may  be  authorized  by  that  person  to 
make  and  sign  a  memorandum  of  the  con- 
tract. That  has  frequently  been  held. 
The  question  here  is  whether  there  was 
any  evidence  that  the  broker  was  so  au- 
thorized. The  evidence  was,  that  a  note 
of  the  bargain  was  sent  to  the  buyer;  and 
that  his  only  objection  was,  not  that  the 
broker  who  sent  it  had  no  authority  to 
send  it,  or  that  no  such  contract  was 
made,  but  that  the  memorandum  sent  to 
him  was  not  signed.  That  was  ample  ev- 
idence for  the  jur.v  tliat  the  defendant  rec- 
ognized the  authority  of  the  broker  to 
sign  for  him.  Luckily,  however,  the 
broker  did  sign  the  note  which  was  to 
bind  the  defendant,  that  is,  the  sold-note. 
Then,  this  further  fact  remains,  that  the 
broker  kept  a  book  in  which  both  bought 
and  sold-notps  were  entered  and  signed  by 
him.  I  therefore  think  that,  even  if  the 
signature  to  the  note  sent  to  the  seller 
was  not  sufficient  to  bind  the  buyer,  the 
signature  in  the  broker'sbook  was  enough 
to  satisfy  the  statute.  The  broker  being 
a  broker  authorized  to  make  a  memoran- 
dum of  the  contract  on  the  defendant's 
behalf,  the  entry  in  his  book  was  sufficient 
evidence  of  a  memorandnra  of  the  bar- 
gain signed  by  a  duly  authorized  agent 
within  the  meaning  of  the  statute  of 
frauds  to  bind  thedefendant. 

My  Brother  Grove  has  doubts,  and 
wishes  me  to  say  that,  in  his  judgment, 
the  fact  of  the  defendant  keeping  the  note 
sent  to  him  without  objection  was  not 
sufficient  to  show  an  authority  in  the 
broker  to  bind  hira.  But  he  thinks  that, 
inasmuch  as  when  the  defendant  made 
the  objection  heconfined  it  tosaying"You 
did  not  sign  it,"  he  thereby  admitted  the 
agency  of  the  brf<ker  to  make  the  contract 
on  his  behalf.  He  therefore  agrees  with 
me  that  judgment  was  rightly  entered  for 
the  plaintiff. 

My  Brother  Archibald  authorizes  me  to 
say  that  he  concurs  in  the  above  judg- 
ment, and  in  the  reasons  I  have  given. 

.ludgment  for  the  plaintiff. 


THOMPSON  V.  WEDGE. 
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THOMPSON  T.  WEDGE. 

(T  N.  W.  Rep.  560,  50  Wis.  642.) 

Supreme  Court  of  Wisconsin.    Dec.  17,  1880. 

Appeal  from  Dodge  county  court. 

Replevin  for  a  cow  and  calf.  Tlie  plain- 
tiff sold  a  quantity  of  property  at  public 
auction.  The  defendant  bid  off  the  cow 
and  calf  at  such  sale  for  $37.  The  terms 
of  sale  were  cash  for  all  purchases  not  ex- 
ceeding five  dollars,  and  approved  paper 
for  these  exceeding  that  sum.  After  the 
sale  the  defendant  informed  the  plaintiff 
that  he  had  not  sufficient  money  with 
him  to  pay  for  the  property,  and  requested 
permission  to  take  it  away.  The  plaintiff 
gave  such  permission  on  defendant's  prom- 
ise to  pay  a  few  days  later,  when  tfie 
plaintiff  should  go  to  Waupun,  a  few 
miles  distant,  where  the  defendant  re- 
sided. Nothing  was  said  by  the  parties 
concerning  security,  but  the  plaintiff  de- 
livered the  property  to  defendant  without 
further  stipulation  or  condition.  The  de- 
fendant failed  to  pay  for  the  property 
when  the  plaintiff  called  on  him  at  his 
residence,  three  days  after  the  sale,  and 
afterwards  refused  to  deliver  it  to  the 
plaintiff  when  the  latter  made  demand 
therefor.  The  cause  was  tried  by  the 
court.  The  county  judge  held,  on  the 
above  facts,  that  the  title  to  the  property 
passed  to  the  defendant  by  such  delivery, 
and  gave  judgment  for  a  return  of  the 
property  to  him,  or  for  its  value  in  case 
a  return  cannot  be  had.  The  plaintiff 
appealed  from  the  judgment. 

Ell  Hooker,  (C.  E.  Hooker,  of  counsel,) 
for  appellant.  H.  W.  Frost,  for  respond- 
ent. 


LYON,  J.  The  plaintiff  delivered  the 
property  in  controversy  to  the  defendant 
unconditionally,  and  gave  him  credit  for 
the  price.  He  waived  the  security  re- 
quired by  the  terms  of  the  auction  sale  by 
making  the  delivery  without  requiring  it. 
He  did  not  expressly  reserve  to  himself 
the  title  to  the  property  until  the  pur- 
chase money  should  be  paid,  and  there  is 
nothing  in  the  evidence  tending  to  raise  a 
presumption  that  he  intended  to  do  so. 
Neitlier  is  there  any  ground  for  claiming 
that  the  defendant  obtained  delivery  of 
the  property  by  fraud.  Thus  we  have 
here  the  simple  case  of  a  sale  of  property 
on  credit,  and  an  absolute  delivery  there- 
of to  the  purchaser.  Such  sale  and  deliv- 
ery passes  the  title,  and  it  is  not  divested 
merely  because  the  purchaser  fails  to  pay 
for  the  property  at  the  stipulated  time. 
If  authorities  are  required  to  propositions 
so  plain  and  well  established,  the  cases 
cited  in  the  brief  of  counsel  for  defendant, 
and  many  of  those  cited  by  counsel  for 
plaintiff,  abundantly  sustain  the  doctrine. 
To  these  may  he  added  the  late  case  in 
this  court  of  The  Singer  Manuf'g  Co.  v. 
Sammons,  49  Wis.  316,  5  N.  W.  Eep.  788. 
That  was  a  stronger  case  for  the  plaintiff 
than  this,  yet  we  held  that  the  title  passed. 
None  of  the  cases  in  this  court,  cited  to 
show  that  the  title  to  the  property  here  in 
controversy  remained  in  the  plaintiff, 
meet  the  conditions  of  this  case,  for  in 
none  of  them  was  credit  given  for  the 
price,  and  an  unqualified  delivery  of  the 
property  made  to  the  purchaser. 

We  think  the  ruling  of  the  learned  coun- 
ty judge,  that  the  title  to  the  cow  and  calf 
l)assed  to  the  defendant  by  the  delivery, 
was  correct.  We  must,  therefore,  affirm 
the  judgment. 


TOWNE  V.  COLLINS. 
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TOWNE  V.  COLLINS. 

(14  Mass.  500.) 

Superior  Court  of  Massachusetts.    Essex.    Nov. 
Term,  1785. 

This  was  an  action  of  trover  for  oxen. 
One  Hutchins  stole  the  cattle  from  the 
plaintiff  and  sold  them  to  Collins,  who 
was  not  privy  to  the  theft,  nor  had  any 
knowledge  of  their  being  the  property  of 
the  plaintiff.  Hutchins  was  afterwards 
convicted  of  the  theft,  and  sentenced,  at 
theinstanceof  the  attorney  general,  to  pay 
threefold  damages  to  the  plaintiff,  accord- 
ing to  the  statute.    Towne  had  no  other 


agency  in  the  prosecution,  than  procuring 
the  arrest  of  the  thief  upon  a  warrant, 
and  attending  at  the  trial  as  a  witness, 
upon  being  summoned. 

The  question  referred  to  the  court  was, 
whether  the  conviction  and  sentence  were 
a  bar  to  the  plaintiff's  recovering  in  this 
action. 

PEE  CURIAM,  viz.  GUSHING  C.  J.  SAR- 
GEANT  ,  DANA  and  SUMNER,  justices. 
There  being  no  market  overt  here,  and 
actual  satisfaction  of  the  threefold  dam- 
ages not  having  been  made  to  the  plain- 
tiff; the  conviction  and  sentence  can  be 
no  bar  to  this  action  of  trover. 


TUFTS  V.  GKIFPIN. 
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TUFTS  V.  GRIFFIN. 

(12  S.  E.  Rep.  68,  107  N.  C.  47.) 

Supreme  Court  of  North  Carolina.     Oct.  37,  1890. 

Appeal  from  superior  court,  Bertie  coun- 
ty ;  WoMACK,  Judge. 

Action  by  James  W.  Tufts  against  J.  S. 
GrifHn  on  a  note  given  by  defendant  for 
part  of  a  purchase  price  of  a  soda  fountain 
purcliased  by  him  of  plaintiff.  By  the  con- 
tract of  sale  the  title  to  the  property  sold 
was  not  to  pass  until  the  entire  price  was 
paid.  The  property  was  destroyed  before 
the  note  matured.  Judgment  for  plain- 
tiff, and  defendant  appeals. 

D.  C.  Winston,  for  plaintiff.  W.  L.  Will- 
iaws,  for  defendant. 

Shepherd,  J.  This  is  a  case  of  the  first 
impression  in  this  state.  We  have  here  an 
absolute  promise  of  the  defendant  to  pay 
the  plaintiff  a  certain  sum,  it  being  the  bal- 
ance of  the  purchase  money  due  the  plaintiff 
upon  the  sale  of  a  soda  apparatus  to  the 
defendant.  Thesalewas  acooditionalone, 
(see  Clayton  v.  Hester,  80  N.  C.  275:  Frick 
V.  Hilliard, 95 N.C.  117 1'andthecases cited,) 
and,  under  the  contract,  the  defendant 
took  the  apparatus  into  his  possession, 
and  used  it  in  all  respects  as  his  own. 
Without  any  negligence  on  the  part  of  the 
defendant  and  before  any  default  in  the 
payment  of  the  purchase  money,  the  prop- 
erty was  destroyed  by  Are.  The  question 
is,  who  shall  bear  the  loss?  The  defend- 
ant insists  that  it  should  fall  upon  the 
plaintiff  because  the  transaction  amounted 
to  nothing  more  than  an  executory  agree- 
ment to  sell,  and  that,  inasmuch  as  the 
plaintiff  cannot  now  perform  the  con- 
tract, the  defendant  should  not  be  com- 
pelled to  pay.  It  is  very  true  that  such 
contracts  are  sometimes  called  "execu- 
tory," (as  in  the  case  of  Ellison  v.  Jones, 
4  Ired.  4SJ  and  the  vendee  is  also  termed  a 
"bailee,"  (Perry  v.  Young,  105  N.  C.  466,  IJ 
S.  E.  Eep.  511,)  but  it  must  be  observed 
that  these  expressions  are  used  in  releience 
to  the  strict,  legal  title  to  the  property, 
and  they  can  therefore  have  no  influence 
in  the  determination  of  the  present  ques- 
tion, which  is  purely  one  of  considerations 
for  an  absolute  promise  to  pay.  The  re- 
cent decision  in  Burnley  v.  Tufts,  66  Miss. 
49,  5  South.  Rep.  627,  is  directly  in  point. 
There,  it  seems  that  this  same  plaintiff 
sold  a  soda  apparatus  under  a  contract 
precisely  similar  to  this,  and  the  property 
was  destroyed,  as  in  this  case,  after  some 
of  the  notes  had  been  paid,  and  before  the 
maturity  of  the  others.  The  court  decided 
that  the  plaintiff  was  entitled  to  recover 
the  amountdueupon  the  remaining  notes. 
As  we  entirely  concur  in  the  reasouing  up- 
on which  the  decision  is  based,  we  will  re- 
produce a  part  of  the  language  of  the 
opinion.    The  court  says:  "Burnley  un- 


conditionally and  absolutely  promised  to 
pay  a  certain  sum  for  the  property,  the 
possession  of  which  he  received  from  Tufts. 
The  fact  that  the  property  has  been  de- 
stroyed while  in   his  custody,  and  before 
the  time  for  the  payment  of  the  note  last 
due,  on   payment   of  which   only  his  right 
to   the  legal  title  of  the  property  would 
have  accrued,  does  not  relieve  him  of  pay- 
ment of  the  price  agreed  on.     He  got,  ex- 
actly  what   he  contracted   for,— viz.,  the 
possession  of  the  property,  and   the  right 
to  acquire  an  absolute  title  by  payment  of 
the  agreed   price.     The    transaction    was 
something  more  than  an  executory  condi- 
tional sale.    The  seller  had   done  all  he 
was  to  do  except  to  receive   the  purchase 
price.    The  purchaser  hadreceived  all  that 
he  was  to  receive  as  the  consideration  of 
his  promises  to   pay.     The  inquiry  is  not 
whether,  it  hehad  foreseen  the  contingency 
which   has  occurred,  he  would   have  pro- 
vided  against  It,  nor  whether  he  might 
have  made  a  more  prudent  contract;  but 
it  is  whether  by  the  contract  he  has  made 
his  promise  absolute  or  conditional.     The 
contract   was   a   lawful   one,  and,   as   we 
have  said,  imposed  upon  the  buyer  an  ab- 
solute obligation  to  pay.    To  relieve  him 
from  this  obligation,  the  court  must  make 
a  new   agreement  for  the  parties,  instead 
of  enforcing  the  one  made,  which  it  cannot 
do."    As  is  said  in  the  foregoing  extract, 
the   vendor  has   done  all  that  he  was  re- 
quired    to     do,     and     the      transaction 
amounted  to  "a  conditional  sale  to  be  de- 
feated  upon   the  non-performance   of  the 
conditions.     *    *    *    The  vendee  had   an 
interest  in   the  property  which   he  could 
convey,  and  which  was  attachable  by  his 
creditors,  and  which  could  be  ripened  into 
an  absolute  title  by  the  performance  of  the 
conditions."     1  AVhart.  Cont.  §  617.     The 
vendee  had  the  actual,  legal,  and  rightful 
possession  with  a  right  of  property  upon 
the  payment  of  the  monev.     Vincent   v. 
Cornell,  13  Pick.  296.     The  vendor  could 
not  have  interfered  with  this  possession 
"  until  a  failure  to  perform  the  conditions. " 
Newhall    v.    Kingsbury,    131     Mass.    445. 
Having  acquired   these  rights,  under  the 
contracts,  and   the  property  having  been 
subjected  to  the  risks  incident  to  the  exer- 
cise of  the  exclusive  right  of  possession,  it 
would  seem  against  natural  justice  to  say 
that  there  was  no  consideration  for  the 
promise,  and  that  the  loss  should  fall   up- 
on the  plaintiff.     The  case   of  Swallow  v. 
Emery,  111  Mass.  356,  cited  by  the  defend- 
ant, may,  perhaps,  be  distinguished  from 
ours,  because  it  was  agreed  that,  upon  the 
payment  of  the   price,  the  vendor  was  to 
execute  a  bill  of  sale  to  the  vendee.     How- 
ever this  may  be,  we  think  that  the  prin- 
ciples enunciated  in   Burnley   v.  Tufts,  su- 
pra, are  better  sustained,  both   by  reason 
and   authority,  and    we  therefore  affirm 
the  judgment  of  tie  court  below.    No  ei- 
ror. 


TUETS  V.  SYLVESTER. 
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TUFTS  V.  SYLVESTER. 

(9  Atl.  Rep.  S57,  79  Me.  313.) 

Supreme  Judicial  Court  of  Maine.    March  1,  1887. 

On  report  from  supreme  judicial  court, 
Franlilin  county. 

Trover  by  tlie  vendor  of  merchandise 
against  the  messenger  of  the  Insolvent 
vendee.    The  opinion  states  the  facts. 

S.  Clifford  Belcher,  for  plaintiff.  H.  L. 
Whitcomb,  for  defendant. 

PETERS,  C.  J.  The  plaintiff  sold  a  bill 
of  goods  to  be  shipped  at  Boston  to  the 
buyer  at  Farmington,  in  this  state.  The 
buyer,  becoming  insolvent  after  the  pur- 
chase, countermanded  the  order,  but  not 
in  season  to  stop  the  goods.  Before  tlie 
goods  came,  he  had  gone  into  insolvency, 
and  a  messenger  ha<I  taken  possession  of 
his  property.  An  express  company  bring- 
ing the  goods  tendered  thera  to  the  buyer, 
vpho  refused  to  receive  them,  but  the  mes- 
senger accepted  the  goods  from  the  car- 
rier, paying  his  charges  thereon.  After 
this,  but  before  an  assignee  was  appoint- 
ed, the  seller  made  a  demand  upon  both 
the  carrier  and  the  messenger,  attempting 
to  reclaim  his  goods.  The  question,  upon 
these  facts,  is  whether  the  goods  were  sea- 
sonably stopped  in  transitu  to  preserve 
the  plaintiff's  lien  thereon.  We  think 
they  were.  The  right  of  stoppage  in 
transitu  is  favored  by  the  law.  It  is 
<;lear  that  the  goods  did  not  go  into  the 
buyer's  possession.  He  refused  to  receive 
them.  He  had  a  moral  and  legal  right  to 
do  so.  Such  an  act  is  commended  by  ju- 
rists and  judges.  He  in  this  way  makes 
reparation  to  a  confiding  vendor.  "He 
may  refuse  to  take  possession,"  says  Mr. 
Benjamin,  "and  thus  leave  unimpaired  the 
right  of  stoppage  in  transitu,  unless  the 
vendor  be  anticipated  in  getting  posses- 
sion by  the  assignees  of  the  buyer."  Benj. 
Sales,  §  858.  In  (^rout  v.  Hill,  4  Gray.  B61, 
Shaw,  C.  J.,  says:  "  Where  a  purchaser  of 
goods  on  credit  finds   that  he  shall  not  be 


able  to  pay  for  them,  and  gives  notice 
thereof  to  the  vendor,  and  leaves  the 
goods  in  possession  of  any  person,  when 
they  arrive,  for  the  use  of  the  vendor,  and 
the  vendor  on  such  noticeexpressly  ortac- 
itly  assents  to  it,  it  is  a  good  stoppage  in 
transitu,  although  the  bankruptcy  of  the 
vendee  intervene."  See  same  case  at  page 
369;  1  Pars.  Cont.  *5!)(i,  and  cases. 

The  decision  of  the  case,  then,  turns  up- 
on the  question  whether  the  messenger 
could  accept  the  goods,  and  terminate  the 
lien  of  the  vendor.  "We  do  not  find  any 
authority  for  it-  A  bankruptcy  messen- 
ger acts  in  a  passive  capacity  ;  is  intrust- 
ed with  no  discretionary  powers;  acts 
under  mandate  of  court,  or  does  certain 
things  particularly  prescribed  by  the  law 
which  creates  the  office;  is  mostly  a  keep- 
er or  defender  of  property, — a  custodian 
until  an  assignee  comes;  and  he  can  nei- 
ther add  to  nor  take  from  the  bankrupt's 
estate.  He  is  to  take  possession  of  the 
"estate"  of  the  insolvent.  These  goods 
had  not  become  a  part  of  the  estate.  He 
was  not  at  liberty  to  affirm  or  disaffirm 
any  act  of  the  insolvent.  The  law  im- 
poses on  him  no  such  responsibility. 
Chanceller  Kent  says  that  the  transit  is 
not  ended  while  the  goods  are  in  the  hands 
of  a  carrier  or  middle-man.  A  messenger 
has  no  greater  authority,  ex  officio,  than 
a  middle-man,  excepting  as  the  insolvent 
law  expressly  prescribes.  In  Hilliard's 
Bankruptcy  (page  101)  the  office  of  a  mes- 
senger is  likened  to  that  of  a  sheriff  under 
a  writ.  He  becomes  merely  the  recipient 
of  property.  The  title  of  the  assignee, 
when  appointed,  dates  back  of  the  ap- 
pointment of  a  messenger.  Until  ap- 
pointment of  assignee,  the  bankrupt  him- 
self is  a  proper  person  to  tender  money  for 
the  redemption  of  lands  sold  for  taxes. 
Hampton  v.  Rouse,  22  Wall.  263,  See  Ste- 
vens V.  Palmer,  12  Mete.  464.  The  case 
cited  by  the  plaintiff,  Sutro  v.  Hoile,  2 
Neb.  186,  supports  his  contention. 

Defendant  defaulted. 

WALTON,  VIRGIN,  LIBBEY,  EMERY, 
and  HASKELL,  JJ.,  concurred. 


TUTHILL  V.  SKIDMOKE. 
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TUTHILL  et  al.  v.  SKIDMORE  et  al. 

(36  N.  E.  Rep.  348,  124  N.  Y.  148.) 

Court  of  Appeals  of  New  York,  Second  Division. 
Jan.  14, 1891. 

Appeal  from  a  jndsment  of  the  general 
term  of  the  second  juclicial  department 
affirming  a  judgment  for  the  plaintiffs  en- 
tered on  a  verdict  directed  at  circuit.  Sep- 
tember 11,  1886,  the  plaintiffs,  under  tlieir 
firm  name  of  Ellsworth  Tuthill  &  Co.,  and 
Walter  E.  Lawton,  doing  business  under 
the  name  of  Lawton  Bros.,  entered  into 
the  following  written  contract:  "Septem- 
ber 11,  1880.  Sold  for  account  of  Messrs. 
Ellsworth  Tuthill&Co.  to  Messrs.  Lawton 
Brothers,  New  York,  five  humlred  tons 
sellers'  usual  good  make  platform-dried 
fish  scrap,  not  treated  with  acids,  of  this 
season's  make,  to  be  ready  for  delivery  be- 
fore close  of  sellers'  works,  at  $28  per  ton, 
of  2,000  lbs.,  actual  w.eight  in  bulk,  F.  O. 
B.  sellers'  factory.  Promised  Land,  Long 
Island.  Terms:  Payment  by  buyers' 
notes  at  four  months,  with  interest  added 
at  a  rate  of  six  per  cent,  per  annum  from 
date  of  delivery  on  presentation  bills  of 
lading,  invoice,  weigher's  return,  and 
Stillwell  &  Gladding's  certificate  of  moist- 
ure. If  scrap  removed  before  closing  sell- 
ers" factory  this  fall,  or  if  scrap  is  not  re- 
moved before  such  time,  buyers  are  to  give 
their  notes,  bearing  same  interest,  for  an 
approximate  amount,  bearing  date  of 
such  closing.  Buyers  to  have  privilege  of 
leaving  scrap  at  their  own  risk,  free  of 
charge  for  storage,  till  opening  of  fishing 
season  of  spring,  1887,  provided,  if  they  re- 
quire any  scrap  between  such  closing  and 
opening,  buyers  are  to  pay  thirty-five 
cents  per  ton  for  loading.  Scrap  guaran- 
tied not  to  exceed  twelve  per  cent,  moist- 
ure. Stillwell  &  Gladding's  analysis  from 
samples  drawn  in  the  usual  way.  Scraps 
to  lie  in  good  order  and  condition.  "  From 
the  date  of  this  contract  to  the  date  of  the 
trial  of  this  action,  (October  25,  1SS7,)  the 
plaintiffs,  at  all  times,  had  on  hand  at 
their  factory  at  Promised  Land,  L.  I., 
more  than  500  tons  of  fish  scrap  of  the  kind 
and  quality  mentioned  in  the  contract, 
but  neither'the  quantity  sold  nor  any  part 
of  it  was  ever  set  apart  for  the  vendee. 
November  12,  1886,  the  vendee  gave  the 
vendors,  towards  the  purchase  price,  three 
promissory  notes,  signed  by  the  purchaser, 
and  payable  to  the  order  of  the  sellers,  of 
the  dates,  for  the  amounts,  and  due,  as  fol- 
lo^^s: 


Novemb  t  12,  1S8G. 
19.     " 
26,     " 


Amt. 


ifO.OOO  Four  months;  Mareli  1.5, 1887 
?.-,.( 00.      "  '■  "      22.     " 

$3  001)  I      "  "I         "      29.     " 


The  purchase  price  was  fl4,000,  and, 
after  deducting  these  notes,  .f  1,000  re- 
mained, which  was  never  paid,  nor  was  a 
note  given  for  it.  These  notes  were  all 
dishonored,  and  have  never  been  paid, nor 
has  any  part  of  the  purchase  price  of  the 
property.  About  the  1st  of  December, 
1886,  the  plaintiffs  sent  the  purchaser  the 
following  receipt:    "Ellsworth  Tuthill  & 


Co.,  Manufacturers  of  Menhaden  Oil  and 
Guano.  Factory  at  Promised  Land,  L.  I. 
Promised  Land,  N.  Y.,  Nov.  12,  1886. 
We  hereby  certify  that  we  hold  five  hun- 
dred (500)  tons  of  platform-dried  fish 
scrap,  of  good  quality,  and  in  good  condi- 
tion, in  bulk,  sub,1ect  to  the  order  of 
Messrs.  Lawton  Bros.,  in  our  factory  at 
Promised  Land,  Long  Island,  Suffolk 
county,  N.  Y.,  as  per  terms  of  contract. 
Dated  September  11th.  Ellsworth  T(jt- 
HiLL  &  Co."  March  24,  18S7,  Joseph  L. 
Morton  began  an  action  in  the  supreme 
court  against  Walter  E.  Lawton  for  the 
recovery  of  money,  in  which  an  attach- 
ment was  issued,  by  virtue  whereof,  March 
28,  1887,  the  defendant  Skidmore,  as  sher- 
iff, and  the  defendant  Hand,  as  his  deputy, 
levied  upon  and  seized  five  hundred  tons 
of  fish  scrap  then  stored  at  the  plaintiffs' 
factory.  The  quantity  attached  was  not 
separated  from  a  larger  quantity  of  which 
it  was  a  part,  and  was  never  removed 
from  the  plaintiffs'  premises.  June  15, 
1887,  Morton  recovered  a  judgmentagaiust 
Lawton  inthataction  for$22,(i2!).GC,  which 
was  entered  in  the  office  of  the  clerk 
of  the  city  and  county  of  New  York,  a 
transcript  of  which  was  duly  filed, and  the 
judgment  duly  docketed  June  27,  1887,  iu 
the  ofHce  of  the  clerk  of  the  county  of  Suf- 
folk. May  13,  1887,  the  plaintiffs  demand- 
ed of  the  defendants  that  they  release  the 
attachment,  and  surrender  the  property 
to  them,  which  was  refused,  and  on  the 
next  day  this  action  in  replevin  for  the  re- 
covery of  the  property  was  begun.  Upon 
the  trial,  each  party  asked  that  a  verdict 
be  directed  in  his  favor,  neither  claiming 
that  there  was  any  question  of  fact  for  the 
jury.  A  verdict  was  directed  for  the  plain- 
tiffs, upon  which  a  judgment  was  entered, 
which  was  affirmed  at  general  term. 

Abram  Kling,  for  appellants.  Thomas 
Young,  for  respondents. 

FoLLETT,  C.  J.,  (after  stating  the  facts 
as  above.)  It  will  be  assumed  that  the 
title  to  the  property  passed  to  the  vendee, 
whicli  is  the  most  favorable  view  which 
can  be  taken  of  thecase  forthe  defendants. 
Permitting  commercial  paper  to  be  dis- 
honored by  one  engaged  in  commerce,  and 
his  property  to  be  attached  in  an  action  in 
which  judgment  is  subsequently  recovered 
by  default,  is  evidence,  and, if  unexplained, 
is  proof,  of  insolvency.  Brown  v.  Mont- 
gomerv,  20  N.  Y.  287;  Booth  v.  Powers,  56 
N.  Y.  22,  32;  Abb.  Tr.  Ev.  616.  Neither 
party  asserting  at  the  trial  that  Lawton 's 
solvency  was  a  question  of  fact  for  the 
jui-y.  the  court  was  justified  in  holding,  as 
a  question  of  law,  that  he  was  insolvent. 
When  the  price  of  goods  sold  on  credit  is 
due  and  unpaid,  and  the  vendee  becomes 
insolvent  before  obtaining  possession  of 
them,  the  vendor's  right  to  the  property 
is  often  called  a  "lien,"  but  it  is  greater 
than  a  lien.  In  the  absence  of,  an  express 
power,  the  lienor  usually  cannot  transfer 
the  title  to  the  property  on  which  the  lien 
exists  by  a  sale  of  it  to  onehaving  noticeof 
the  extent  of  his  right,  but  hemustproceed 
by  foreclosure.  When  a  vendor  rightfully 
stops  goods  in  transitu  or  retains  them  be- 
fore transitus  has  begun,  he  can,  by  a  sale 
made,  on  notice  to  the  vendee,  vest  a  pur- 
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chaser  with  a  good  title.  Dustan  v.  McAn- 
drew,  44  N.  Y.  72.  His  right  is  very  nearly 
that  of  a  pledgee,  with  power  to  sell  at  pri- 
vate sale  in  case  of  default.  Bloxam  v. 
Sanders,  4  Rarn.  &  C.  941;  Bloxam  v.Mor- 
ley,  Id.  IJ.">1;  Milgate  v.  Kebble,  3  Man. 
&  G.  100;  Audenreid  v.  Kandall,  3  Cliff.  99, 
106 ;Blackb.  Sales, (2d  Ed.  )445, 4.54, 4.59  ;Beni. 
Sales,  (Corbin's  Ed.)  §  I'.'SO;  Jones,  Liens, 
§  S02.  The  vendee  having  become  insolv- 
ent, and  refused  payment  of  the  notes 
given  for  the  purchase  price  of  the  prop- 
erty which  remained  in  the  vendor's  pos- 
session, his  right  to  retain  it  as  security 
for  the  price  was  revived  as  against  the 
vendee  and  his  attaching  creditor.  Ar- 
nold V.  Delano,  4  Cush.  3";  Haskell  v.  Rice, 
U  Gray, 240;  Milliken  v.  Warren,  57  Me. 46; 
Clark  V.  Draper,  19  N.  H.  419;  Bloxam  v. 
Sanders,  4  Barn.  &  C.941;  Bloxam  v.  Mor- 
ley,  Id.  951;  Hamburger  v.  Rodman,  9 
U'aly,  93;  Beni.  Sales,  (Bennett's  Ed.)  § 
S25;  2  Benj.  Sales,  (Corbin's  Ed.)  §  1227; 
Story,  Sales,  §  285;  Blackb.  Sales,  4.54. 

The  plaintiffs  allege  in  their  complaint 
that  they  own  the  pi'operty,  and  also  that 
they  "had  a  special  property  therein, — to- 
wlt,  a  lien  for  unpaid  purchase  money," — 
both  of  which  allegations  the  defendants 
specifically  denied.  It  is  now  insisted,  as 
it  was  at  the  trial,  by  the  defendants  that 
the  allegation  in  respect  to  the  special  prop- 
erty is  not  a  compliance  with  section  1720 
of  the  ("ode  of  Civil  Procedure,  which  pro- 
vides that  when  "the  right  of  action  or 
defense  rests  upon  a  right  of  possession,  by 
virtue  of  a  special  property,  in  which  case 
the  pleading  must  set  forth  the  facts  up- 
on which  the  special  property  depends,  so 
as  to  show  that  at  the  time  when  the  ac- 
tion was  commenced,  or  tha  chattel  re- 
plevied, as  the  case  may  be,  the  party 
pleading,  or  the  third  person,  was  entitled 
to  the  possession  of  the  chattel.  "  The  de- 
fendants not  having  moved  to  make  the 
complaint  more  definite  and  certain,  and 
it  affirmatively  appearing  that  they 
were  neither  harmed  nor  misled  by  the 
omission  to  set  forth  all  of  the  facts  out 
of  which  the  special  jjroperty  arose,  the 
judgment  will  not  be  reversed  for  this  de- 
fect in  the  complaint. 

When  the  trial  began,  it  was  moved  In 
behalf  of  the  defendants  that  the  plain- 
tiffs be  compelled  to  elect  whether  they 
would  seek  to  recover  on  the  ground  that 
they    owned    the    property,    or    on     the 


ground  that  they  had  a  lien  thereon  lor 
unpaid  purchase  money.  To  this  request 
the  court  replied:  "I  will  hear  the  evidence 
first  before  1  compel  him  to  do  that. "  To 
this  remark  the  defendants  excepted.  At 
the  close  of  the  plaintiffs'  case,  the  defend- 
ants offering  no  evidence,  both  parties 
asked  the  court  to  direct  a  verdict.  The 
object  of  requiring  plaintiffs  to  elect  be- 
tween inconsistent  causes  of  action  is  to 
simplify  the  issues  of  fact,  so  that  they 
may  be  intelligibly  and  fairly  tried,  but  it 
is  plain  in  this  case  that  the  defendants 
were  not  misled  nor  harmed  by  the  refusal 
of  the  court  to  compel  an  election.  The 
plaintiffs'  allegation  that  they  owned  the 
property,  and  their  allegation  that  they 
had  a  lien  thereon  for  unpaid  purchase 
money,  areinconsistent.  Hudson  v.  Swan, 
S3  N.Y.  552.  But  when,  as  in  the  case  at 
bar,  the  inconsistency  plainly  appears  on 
the  face  of  the  complaint,  the  defendants 
should,  before  answering,  move  that  the 
plaintiffs  be  compelled  to  elect.  Cassidy  v. 
Daly, 11  Wkly.  Dig.  222.  If  in  such  a  case  the 
defendant  lies  by  until  the  trial,  and  then 
moves,  the  court  may,  in  its  discretion, 
wait  until  part  or  all  of  the  evidence  is 
taken  before  deciding  the  motion,  (South- 
worth  V.  Bennett,  5s  N.  Y.  659,)  and  its  de- 
nial is  so  far  discretionarv  (Kerr  v.  Hays, 
35  N.  Y.  331,  336;  People  v.  Tweed,  63  N. 
Y.  194)  that  it  will  not  be  reviewed  when 
it  apijears  that  the  defendant  was  not 
harmed. 

It  is  also  urged,  on  the  authority  of 
Hudson  V.  Swan,  supra,  and  the  cases 
therein  cited,  that  the  plaintiffs,  by  alleg- 
ing in  their  complaint  and  asserting  at 
the  trial  absolute  ownership  of  the  prop- 
erty, and  also  a  special  interest  in  or  lien 
upon  it,  waived  their  special  interest  or  lien, 
if  any  they  had,  and  cannot  recover  without 
establishing  ownership.  In  the  case  cited 
the  facts  alleged  by  the  plaintiff  to  estab- 
lish ownership  were  inconsistent  with 
those  upon  which  he  relied  to  establish 
a  lien,  which  is  not  the  fact  in  the  case  at 
bar.  As  has  been  shown,  the  plaintiffs' 
interest  was  more  than  that  of  mere  lien- 
ors, and,  there  being  no  dispute  about  the 
facts,  the  inconsistency  relating  wholly  to 
the  legal  conclusions  to  be  drawn  from  the 
agreed  facts,  the  case  cited  is  not  control- 
ling. The  judgment  should  be  affirmed 
with  costs.  All  concur,  except  Brown,  J., 
not  sitting. 
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(3  Coke,  80.) 

Mich.  44  Eliz.    In  the  Star  Chamber. 

In  an  infurmation  by  Coke,  the  queen's  at- 
torney-general, agaiuBt  Twyne,  oj  Hamp- 
shire, in  the  star-chamber, i  for  making 
and  publishing  of  a  fraudulent  gift  of 
goods.  The  case  on  the  stat.  of  13  Eliz. 
c.  5,  was  such:  Pierce  was  indebted  to 
Twyne  in  £400,  and  was  indebted  also  to 
C.  in  £200.  C.  brought  an  action  of  debt 
against  Pierce,  and  pending  the  writ, 
Pierce,  being  possessed  of  goods  and  chat- 
tels of  the  value  of  £300,  in  secret  made  a 
general  deed  of  gift  of  all  his  goods  and 
chbttela,  real  and  personal  whatsoever, 
til  Twyue,in  satisfaction  of  his  debt;  not- 
withstanding that  Pierce  continued  in 
possession  of  the  said  goods,  and  some  of 
them  he  sold  ;  and  he  shore  the  sheep,  and 
marked  them  with  his  own  mark;  and 
afterwards  C.  had  juderaent  against  Pierce, 
and  had  a  fieri  facias  directed  t(»  the  sher- 
iff of  Southampton,  who  by  force  of  the 
said  writ  came  to  make  execution  of  the 
said  goods;  but  divers  persons,  by  the 
command  of  the  said  Twyne,  did  with 
force  resist  the  said  sheriff,  claiming  them 
to  be  the  goods  of  the  said  Twyne  by 
force  of  the  said  gift;  and  openly  declared 
by  the  commandment  of  Twyne,  that  it 
was  a  good  gilt,  and  made  on  n  good  and 
lawful  consideration.  And  whether  this 
gift,  on  the  whole  matter  was  frauduent 
and  of  no  effect  by  the  said  act  of2  13  Eliz. 
or  not,  was  the  question.  And  it  was  re- 
solved by  Sir  Thomas  Edgerton,  lord 
keeper  of  the  great  seal,  and  by  the  Chief 
Justice  Popham  and  Anderson,  and  the 
whole  court  of  star-chamber,  that  this 
gift  was  fraudulent,  within  the  stat.  of  13 
Eliz.  And  in  this  case  divers  points  were 
resolved : 

1.  That  this  gift  had  the  signs  and 
marks  of  fraud,  because  the  gift  is  general, 
without  exception  of  his^  apparel,  or  of 
anything  of  necessity ;  for  it  is  commonly 
said,  "quod*  dolus  -versatur  in  generali- 
bus. " 


"Chamberlain  v.  Twyne,  Moore,  638;  Rex  v. 
Earl  of  Nottingham,  Lane,  44,  45,  47;  Co.  Litt.  3b, 
76a,  290a;  Edgbury  v.  Rosindal,  3  Keb.  259;  See 
the  Stat.  27  Eliz.  c.  4. 

^Goooh's  Case,  5  Coke,  60a,  b;  Packman's  Case, 
6  Coke,  18b ;  Case  of  Chancellor,  etc.,  of  University 
of  Oxford,  10  Coke,  56b ;  3  Inst.  153 ;  Co.  Litt.  3b, 
76a,  290a,  b;  13  Eliz.  c.  5;  Creswell  v.  Cokes,  3 
Leon,  8,  9;  Pendleton  v.  Gunston,  1  Leon.  47; 
Stamford's  Case,  3  Leon.  233;  Carter  v.  Claycole, 
1  Leon.  308,  309;  Case  No.  83,3  Leon.  57;  Turvil  v. 
Tipoer,  Latch,  222 ;  Turbervill  v.  Tipper,  2  RoUe, 
493;  Paston  v.  Lea,  Palmer,  415;  Brunkhorne's 
Case,  Cro.  Eliz.  233,  234;  Darrel  v.  Wilson,  Id.  645; 
Bethel  v.  Stanhope,  Id.  810;  Hawes  v.  Leader, 
Cro.  Jac.  270,  271;  3  Dyer,  295,  pi.  17;  Creswell  v. 
Cokes,  Id.  351,  pi.  23;  Stone  v.  Grubham,  2  Bulst. 
226;  Rast.  Ent.  207b;  Rex  v.  Earl  of  Nottingham, 
Lane,  47;  Kitohin  v.  Calvert,  Id.  103;  Humberton 
v.  Howgil,  Hob.  72b;  Id.  166;  Chamberlain  v. 
Twvne,  Moore.  638;  Doct.  Plac.  300;  Hawes  v. 
Loader,  Yelv.  196, 197, 1  Brownl.  &  G.  Ill ;  Co.  Ent. 
162a. 

« Whittle  V.  Weston,  Godb.  398;  Englefleld's 
Case,  Moore,  331. 

*  Stone  V.  Grubham,  2  Bulst.  226;  Doddington's 
Case,  2  Coke,  34a;  Warren  r.  Smith,  1  RoUe,  157. 


2.  The  donor  continued  in  possession, 
and  used  them  as  his  own;  and  by  reason 
thereof  he  traded  and  trafficked  with 
others,  and  defrauded  and   deceived  them. 

3.  It  was  made  in  secret,  "et  dona  clan- 
destina  sunt  semper  suspiciosa." 

4.  It  was  made  pending  the  writ. 

5.  Here  was  a  trust  between  the  parties, 
for  the  donor  possessed  all,  and  used  them 
as  his  proper  goods,  and  fraud  is  always 
apparelled  and  clad  with  a  trust,  and  a 
trust  is  the  cover  of  fraud. 

6.  The  deed  contains,  that  the  gift  was 
made  honestly,  truly  and  bona  fide;  "et 
clausul8e  inconsuet' sempet  inducunt  sus- 
picionem." 

Secondly,  it  was  resolved,  that  notwith- 
standing here  was  a  true  debt  due  to 
Twyne,  and  a  good  consideration  of  the 
gift,  yet  it  was  not  within  the  proviso  of 
the  said  act  of  13  Eliz.,  by  which  it  is  pro- 
vided, that  the  said  act  shall  not  extend 
to  any  estate  or  interest  in  lands,  &c., 
goods  or  chattels,  made  on  a  good  con- 
sideration, and  bona  fide;  for  although  it 
is  on  a  true  and  good  consideration,  yet 
it  is  not  bona  fide,  for  no  gift  shall  be 
deemed  to  be  bona  fide  within  the  said 
proviso  which  is  accompanied  with  any 
trust.  As  if  a  man  be  indebted  to  five  sev- 
eral persons  in  the  several  sums  of  £20, 
and  hath  goods  of  the  value  of  £20, 
and  makes  a  gift  of  all  his  goods  to  one 
of  them  in  satisfaction  of  iiis  debt,  but 
there  is  a  trust  between  them,  that  the 
donee  shall  deal^  favorably  with  him  in 
regard  of  his  poor  estate,  either  to  permit 
the  donor,  or  some  other  tor  him,  or  for 
his  benefit,  to  use  or  have  possession  of 
them,  and  is  contented  that  he  shall  pa.v 
him  his  debt  when  he  is  able,  this  shall  not 
be  called  bona  fide  within  the  said  proviso ; 
for  the  proviso  saith  on  a  good  consider- 
ation, and  bona  fide;  so  a  good  consider- 
ation does  not  suffice,  if  it  be  not  also 
bona  fide.  And  therefore,  reader,  when 
any  gift  shall  be  to  you  in  satisfaction  of 
a  debt,  by  one  who  is  indebted  to  others 
also;  1st,  Let  it  be  made  in  a  public  man- 
ner, and  before  the  neighbors,  and  not  in 
private,  for  secrecy  is  a  mark  of  fraud. 
2nd,  Let  the  goods  and  chattels  be  ap- 
praised by  good  people  to  the  very  value, 
and  take  a  gift  in  particular  in  satisfac- 
tion of  your  debt.  3rd,  Immediately  after 
the  gift,  take  the  possession  of  them  :  for 
continuanceof  the  possession  in  the  donor 
is  the  sign  of  trust.  And  know,  reader, 
that  the  said  words  of  the  proviso,  on  a 
good  consideration,  and  bona  fide,  do  not 
extend  to  every  gift  made  bona  fide;  and, 
therefore,  there  are  two  manners  of  gifts 
on  a  good  consideration,  sell.,  considera- 
tion of  nature,  of  blood,  and  a  valuable 
consideration.  As  to  the  first  in  the  case 
before  put;^  it  he  who  is  indebted  to  five 
several  persons,  to  each  party  in  £20  in 
consideration  of  natural  affection  gives  all 
his  goods  to  his  son,  or  cousin,  in  that 
case,  for  as  much  as  others  should  lose 
their  debts,  &c.,  which  are  things  of  value, 
the  intent  of  the  act  was,  that  the  con- 
sideration in  such  case  should   be  valu- 


'Gresham  v.  Man,  Gouldsb.  161. 
'Osborn  v.  Churchman,  Cro.  Jac.  127;  Llinaston 
V.  Lloyd,  Palmer,  214. 
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able;  for  equity  requires  that  such  gift, 
which  defeats  others,  should  be  made 
on  as  high  and  good  consideration  as 
the  things  ■which  are  thereby  defeated 
are;  and  it  is  to  be  presumed  that  the 
lather,  if  he  had  not  been  indebted  to 
others,  would  not  have  dispossessed  him- 
self of  all  his  goods,  and  subjected  himself 
to  his  cradle;  and  therefore  it  shall  be  in- 
tended, that  it  was  made  to  defeat  his 
creditors;  and  if  consideration  of  nature 
of  blood  should  be  a  ge)od  consideration 
within  this  proviso,  the  statute  would 
serve  for  little  or  nothing,  and  no  creditor 
would  be  sure  of  his  debt.  And  as  to  gifts 
made  bona  fide,  it  is  to  be  known,  that 
every  gift  made  bona  tide,  either  is  on  a 
trust  between  the  parties,  or  without  any 
trust;  every  gift  made  on  a  trust  is  out 
of  this  proviso;  for  that  which  is  betwixt 
the  donor  and  donee,  cullrd''^  a  trust  per 
noraen  speciosum,  is  in  truth,  as  to  all  the 
creditors,  a  fraud,  for  they  are  thereby  de- 
feated and  defrauded  of  their  true  and  due 
debts.  And  every  trust  is  either  expressed 
orimpliefl;  an  express  trust  is,  when  in 
the  gift,  or  upon  the  gift,  the  trust  by 
word  or  writing  is  expressed  :  a  trust  im- 
plied is,  when  a  man  makes  a  gift  without 
any  consideration,  or  on  a  consideration 
of  nature,  or  blood  only;  and,  therefore, 
if  a  man  before  the  statute  of  '27  H.  8,  had 
bargained  liis  land  for  a  valuable  consid- 
eraticjn  to  one  and  his  heirs,  by  which  he 
was  seised  to  the  use  of  the  bargainee; 
and  afterwards  the  bargainor,  without  a 
consideration,  enfeoffed  others,  who  had 
no  notice  of  the  said  bargain  ;  in  this  case 
the  law  implies  a  trust  and  confidence,  and 
they  shall  be  seised  to  theS  use  of  the  bar- 
gainee; so  in  the  same  case,  if  the  feoffees, 
in  consideration  of  nature  or  blood,  had 
without  a  valuable  consideration,  en- 
feoffed their  sons,  or  any  of  their  blood, 
who  had  no  notice  of  the  first  bargain, 
yet  th;it  shall  not  toll  the  use  raised  on  a 
valuable  consideration;  for  a  feoffment 
made  only  on  consideration  of  nature  or 
blood,  shall  not  toll  an  use  raised"  on  a 
valuable  consideration,  but  shall  toll  an 
use  raised  on  consideration  of  nature  for 
both  considerations  are  in  requali  jure, 
and  of  one  and  the  same  nature. 

And  when  a  man,  being  greatly  indebted 
to  raundry  persons,  makes  a  gift  to  his 
son,  or  any  of  his  blood,  without  consia- 
eration,  but  only  of  nature,  the  law  in- 
tends a  trust  betwixt  them,  sell.,  that  the 
donee  would,  in  consideration  of  such  gift 
being  voluntarily  and  freely  made  to  him, 
and  also  in  consideration  of  nature,  relieve 
his  father,  or  cousin,  and  not  see  him 
want  ^^  ho  had  made  such  gift  to  him,  vide 
3:3  H.G,  33,30  byPrisot,  if  the  father  en- 
feoffs his  son  and  lieir  apparent  within 
age,  bona  fide,  yet  the  lord  shall  have  the 
wardship  of  him;  so  note,  valuable  con- 
sideration is  a  good  consideration  within 
this  proviso ;  and  a  gift  made  bona  fide  is 
a  gift  made  without  any  trust  either  ex- 
pressed or  implied;  by  which  it  appears, 
that  as  a  gift  made  on  a  good   considera- 
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tion,  if  it  be  not  also  bona  fide,  Js  not 
within  the  i)rovi8o;  so  a  gift  made  bona 
fide,  if  it  be  not  on  a  good  consideration, 
is  not  within  the  proviso;  but  it  ought  to 
be  on  a  good  consideration,  and  also  bona 
fide. 

To  one  who  marvelled  what  should  be 
the  reason  that  acts  and  statutes  are 
continually  made  at  every  parliament 
without  intermission,  and  without  end; 
a  wise  man  made  a  good  and  short  an- 
swer, both  which  are  well  composed  in. 
verse. 

Quteritur,  ut  crescunt  tot  magna  volumina  legis) 
In  promptu  causa  est,  crescit  in  orbe,  dolus. 

And  because  fraud  and  deceit  abound  in 
these  days  more  than  in  former  times,  it 
was  resolved  in  this  case  b.v  the  whole 
court,  that  all  statutes  made  against  fraud 
should  be  liberallj'  and  beneficially  ex- 
pounded to  suppress  tbe  fraud.  Note, 
reader,  according  to  tlieir  opinions,  divers 
resolutions  have  been  made. 

Between  Pauncefoot  and  Blunt,  in  the 
exchequer  chamber,  Mich.  35  &  3fi  Eliz.,  the 
case  was:  Pauncefoot  being  indicted  for 
recusancy,  for  not  coming  to  divine  serv- 
ice, and  having  an  intent  to  flee  beyond 
sea,  and  to  defeat  the  queen  of  all  that 
might  accrue  to  her  for  his  recusancy  or 
flight,  made  a  gift  of  all  his  leases  and 
goods  of  great  value,  colored  with  feigned 
consideration,  and  afterwards  he  fied  be- 
yond sea,  and  afterwards  was  outlawed 
on  the  same  indictment;  and  whether  this 
gift  sliould  be  void  to  defeat  the  queen  of 
her  forfeiture,  either  by  the  common  law, 
or  by  any  statute,  was  the  question.  And 
some  conceived  that  tne  common  law, 
whichii  abhors  all  fraud,  would  make 
void  this  gift  as  to  the  queen,  vide  Mich. 
12  &  13  Eliz. ;  3  Dyer,!'-^  29.5;  4  &  5  P.  &  M. 
100. 

And  the  statute  ofi3  50  E.  3,  c.  6.  was 
considered;  but  that  extends  only  in  re- 
lief of  creditors,  and  extends  only  to  such 
debtors  as  flee  to  sanctuaries,  and  other 
privileged  places;  but  someconceived  that 
the  Stat.  ofi4  3  H.  7,  c.  4,  extends  to  this 
case.  For  altliough  the  preamble  speaks 
only  of  creditors,  yet  it  is  provided  by  the 
body  of  the  act  generally,  that  all  gifts  cf 
goods  and  chattels  made  or  to  be  made 
on  trust  to  the  use  of  the  donor,  shall  be 
void  and  of  no  effect,  t)ut  that  is  to  be  in- 
tended as  to  all  strangers  who  are  to  have 
prejudice  by  such  gift,  but  between  the 
parties  themselves  it  stands  good.  But 
it  was  resolved  by  all  the  barons,  that  the 
Stat. 13  Eliz.  c.  5»,  extends  to  it;  for  there- 
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by  it  is  enactei]  and  declared,  that  all 
feoffments,  siits,  grants,  &c.,  "to  delay, 
hinder  or  defraud  creditors  and  others  of 
their  just  and  lawful  actions,  suits,  debts, 
accounts,  damages,  penalties,  forfeitures, 
heriots,  mortuaries  and  reliefs,"  shall  be 
void,  &c.  So  that  this  act  doth  not  ex- 
tend only  to  creditors,  but  to  all  others 
who  had  cause  of  action,  or  suit,  or  any 
penalty,  or  forfeiture,  &c. 

And  it  was  resolved,  that  this  word 
"forfeiture"  should  not  be  intended  only 
of  a  forfeiture  of  an  obligation,  recogni- 
sance, or  such  lil<e  (as  it  was  objected  by 
some,  that  it  should,  in  respect  that  it 
comes  after  damage  and  penalty),  but 
also  to  everything  which  shall  by  law  be 
forfeited  to  the  king  or  subject.  And 
therefore,  if  a  man,  to  prevent  a  forfeiture 
for  felony,  or  hy  outlawry,  makes  a  gift 
of  all  his  goods,  and  afterwards  is  at- 
tainted oroutlawed,  these  goods  arei«  for- 
feited, notwithstanding  this  gift;  the 
tame  law  of  recusants,  and  so  the  statute 
is  expounded  beneficially  to  suppress 
fraud.  Note  well  this  word''^  "declare" 
in  the  act  of  13  Eliz.,  by  which  the  parlia- 
ment expounded  that  this  was  the^s  com- 
mon law  before.  And  according  to  this 
resolution  it  was  decreed,  Hil.  36  Eliz.,  in 
the  exchequer  chamber.  Mich.  42  &  43 
Eliz.  in  the  common  pleas,  on  evidence 
to  a  jury,  between  Standeni^  und  Bul- 
lock, these  points  were  resolved  by  the 
whole  court  on  the  stat.  of  27  Eliz.  c. 
4.  Walmsley,  J.,  said  that  Sir  Christo- 
pher Wray,  late  C.  J.,  of  England,  report- 
ed to  hira,  that  he  and  all  his  companions 
of  the  king's  bench  were  resolved,  and  so 
directed  a  jury  on  evidence  before  them  ; 
that  where  a  man  had  conveyed  his  land 
to  the  use  of  himself  for  life,  and  after- 
wards to  the  use  of  divers  other  of  his 
blood,  with  a  future  power  of  revocation, 
as  after  such  feast,  or  after  the  death  of 
such  one;  and  afterwards,  and  before  the 
power  of  revocation  began,  he,  for  valua- 
ble considoration,  bargained  and  sold  the 
land  to  another  and  his  heirs;  this  bar- 
gain and  sale  is  within  the^o  remedy  of  the 
said  Stat.  For  although  the  stat.  saith, 
"the  said  first  conveyance  not  by  him  re- 
voked, according  to  the  power  by  him  re- 
served," which  seems  by  the  literal  sense 
to  be  intended  of  a  present  po\\er  of  revo- 
cation, for  no  revocation  can  be  made  by 
force  of  a  future  power  until  it  comes  in 
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esse;  yet  it  was  held  that  the  intent  of  the 
act  was,  that  such  voluntary  conveyance 
which  was  originally  subject  to  a  power 
of  revocation,  be  it  in  prjjesenti  or  in  fu- 
turo,  should  not  stand  against  a  pur- 
chaser bona  tide  for  a  valuable  consider- 
ation; and  if  otherconstruction  should  be 
made,  the  said  act  would  serve  for  little 
or  no  purpose,  and  it  would  be  no  diffi- 
cult matter  to  evade  it:  so  if  A.  had  re- 
served to  himself  a  power  of  revocation 
with  the  assent  of  B..  and  afterwards  A. 
bargained  and  sold  the  land  to  another, 
this  bargain  and  sale  is  good,  and  within 
the  remedy  of  the  said  act;  for  otherwise 
the  good  provision  of  the  act,  by  a  small 
addition,  and  evil  invention,  would  be  de- 
feated. 

And  on  the  samereason  it  was  adjudged, 
38  Eliz.,  in  the  common  pleas,  between 
Loe  and  his  wife,  executrix  of  one  Smyth, 
plaintiff,  and  Mary^i  Colshill,  executrix  of 
Thomas  Colshill,  defendant  in  debt  on  an 
obligation  of  1000  marks,  Eot.  1707.  The 
case  was,  Colshill,  the  testator,  had  the 
office  of  the  queen's  customer,  by  letters 
patent,  to  him,  and  his  deputies;  and  by 
indenture  between  him  and  Smyth,  the 
testator  of  the  plaintiff,  and  for  £(iOO  paid, 
and  £100  per  ann.  to  be  paid  during  the 
life  of  Colshill,  made  a  deputation  of  the 
said  office  to  Smyth;  and  Colshill  cove- 
nanted with  Smyth, that  if  Colshill  should 
die  before  him,  that  then  his  executors 
should  repay  him  £300.  And  divers  cove- 
nants were  in  the  said  indenture  concern- 
ing the  said  office,  and  the  enjoying  of  it; 
and  Colsuill  was  bound  to  the  said  Smyth 
in  the  said  obligation  to  perform  the  cov- 
enants; and  the  breach  was  alleged  in  the 
non-payment  of  the  said  £300,  forasmuch 
as  Smyth  survived  Colshill;  and  although 
the  said  covenant  to  repay  the  £300,  was 
lawful,  yet,  forasmuch  as  the  rest  of  the 
covenants  were  against  the  statute  of 22 
5  E.  6,  cap.  16,  and  if  the  addition  of  a  law- 
ful covenant  should  make  the  obligation 
of  force  as  to  that,23  the  statute  would 
serve  for  little  or  no  purpose;  for  this 
cause  it  was  adjudged  that  the  obliga- 
tion was  utterly  void. 

2d.  It  was  resolved  that  if  a  man  hath 
power  of  revo;;ation,  and  afterwards  to 
the  intent  to  defraud  a   purchaser,  he  lev- 
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les  a2*  fine,  or  makes  a  feoHment,  or  other 
conveyance  to  a  strantfer,  by  which  he  ex- 
tinguishes his  power,  and  afterwards  bar- 
gains and  sells  the  land  to  another  for  a 
valuableconsideratiou,  the  bargiaineeshall 
enjoy  the  land,  for  as  to  hiiu  the  fine, 
feoffment,  or  other  conveyances  by  which 
the  condition  was  extinct,  was  void  by  the 
said  act;  and  so  thp  first  clause,  by  which 
all  fraudulent  and  covinous  conveyances 
are  made  void  as  to  purcliasers,  extend  to 
tLe  last  clause  of  the  act;  soil.,  when  he 
who  makesthe  bargain  and  sale  had  power 
of  revocation.  And  it  was  said  that  the 
Stat,  of  27  Eh'z.  hath  made  voluntary  es- 
tates made  with  power  of  revocation,  as 
to  purchasers,  in  equal  degrea  with  con- 
veyances made  by  fraud  and  covin  to  de- 
fraud purchasers. 

Between-^  Upton  and  Basset  in  tres- 
pass, Trin.  87  Eliz.  in  the  common  pleas, 
it  was  adjudged  that  if  a  man  makes  a 
lease  for  years  b.y  fraud  and  covin,  and 
afterwards  makes  another  lease  bona  fide, 
but  without  fine  or  rent,  reserved,  that 
the  second  lessee  should  not  avoid  the 
first  lease. 

For  first  it  was  agreed,  that  by  the  com- 
mon law  an  estate  made  by  fraud  should 
be  avoided  only  by  him  who  had  a  former 
right,  title,  interest,  debt  or  demand,  as 
33  H.  G,  a  sale  in  open^e  market  by  covin 
shall  not  bar  aright  which  is  more  ancient: 
nor  a  covinous  gift  shall  not  defeat  execu- 
tion in  respect  of  a  former  debt,  as  it  is 
agreed  in  22  Ass.  72;  but  he  who  hath 
right,  title, interest,  debt,  or  demand  more 
puisne  shall  not  avoid  a  gift  or  estate 
precedent  by  fraud  by  the  common  law. 
,  2d.  It  was  resolved  that  no  purchaser 
should  avoid  a  precedent  conveyance 
made  by  fraud  and  covin,  but  he  who  is 
a27  purchaser  for  money  or  other  valua- 
ble consideration;  tor  although  in  the 
preamble  it  is  said  "for  money  or  other 
good  consideration,"  and  likewise  in  the 
body  of  tliL'  act  "for  money,  or  other  good 
consideration,"  yet  these  words  "good 
consideration"  are  to  be  intended  only  of 
valuable  consideration,  and  that  appears 
by  the  clause  which  concerns  those  who 
had  powpr  of  revocation,  for  there  it  is 
said,  for  money  or  other  good  consider- 
ation paid  or  given,  and  this  word 
"paid"  is  to  be  referred  to  "money,"  and 
"given"  is  to  be  referred  to  "good  consid- 
eration," so  the  sense  is  for  money  paid, 
or  other  good  consideration  given,  which 
words  exclude  aU  considerations  of  nature 
or  blood,  or  tlie  like,  and  are  to  be  intend- 
ed only  of  valuable  considerations  which 
may    be    given;     and     therefore   he    who 
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makes  a  purchase  of  land  for  a  valuable 
consideration  Is  only  a  purchaser  within 
the  statute,  and  this  latter  clause  doth 
well  expound  these  worils  "other  good 
consideration,"  mentioned  before  in  the 
preamble  and  body  of  the  act. 

And  so  it  was  resolved,  Pasch.  32  Eliz., 
in  a  case  referred  out  of  the  chancery  to 
the  consideration  of  Windham  and  Peri- 
am,  Justice8:28  between  .John  Needham, 
plaintiff,  and  Beaumont,  serjeant-atla w, 
defendant,  where  the  case  was,  Henry 
Babington  seised  in  fee  of  the  manor  of 
L,it-Church,  in  the  county  of  Derby,  by 
Indenture,  10  Feb.  H  Eliz.,  covenanted  with 
the  Lord  Darcy,  for  the  advancement  of 
such  heiis  male,  as  well  those  he  had  be- 
got, as  those  he  should  afterwards  beget 
on  the  body  of  Mary  then  his  wife  (sister 
to  the  said  Lord  Darcy),  iiefore  the  feast 
of  St.  John  Baptist  then  next  following, 
to  levy  a  fine  of  the  said  manor  to  the  use 
of  the  said  Henry  for  his  life,  and  after- 
wards to  the  use  of  the  eldest  issue  male 
of  the  bodies  of  the  said  Henry  and  Mary, 
begotten  in  tail,  &c.,  and  so  to  three  is- 
sues of  their  bodies,  &c.,  with  the  remain- 
der to  his  right  heirs.  And  afterwards, 
8  Mali,  Ann,  S  Eliz.,  Henry  Bal)ington,  by 
fraud  and  covin,  to  defeat  the  said  cove- 
nant, made  a  lease  of  the  said  manor  for  a 
great  number  of  years  to  Robert  Heys; 
and  afterwardslevied  theflne  accordingly: 
and  on  conference  had  with  the  other  jus- 
tices, it  was  resolved,  that  although  the 
issue  was  a  purchaser,  yet  he  was  not  a 
purchaser  in  vulgar  and  common  intend- 
ment: also  consideration  of  blood,  nat- 
ural affection,  is  a  good  consideration,  but 
not  such  a  good  consideration  which  is 
intended  by  the  stat.  of  27  Eliz.,  for28  a 
valuableconsidoration  is  only  a  good  con- 
sideration within  that  act.  In  this  case, 
Anderson, C.  .J.,of  the  common  pleas, said, 
that  a  man  who  was  of  small  understand- 
ing, and  not  ai)le  toSO  govern  the  lands 
which  descended  to  him,  and  being  given 
to  riot  and  disorder,  l)y  mediation  of  his 
friends,  openly  convejed  his  lands  to 
them,  on  trust  and  ccmfldence  that  he 
should  take  the  proHts  for  his  mainte- 
nance, and  that  he  should  not  have 
power  to  waste  and  consume  the  same; 
and  afterwards  he  bein^  seduced  by  de- 
ceitful and  covinous  persons,  for  a  small 
sum  of  money  bargained  and  sold  his  land, 
being  of  a  great  value:  this  bargain,  al- 
though it  was  for  money,  was  holden  to 
beSi  out  of  this  statute,  for  this  act  is 
made  against  all  fraud  and  deceit,  and 
doth  not  help  any  purchaser,  who  doth 
not  come  to  the  land  for  a  good  consid- 
eration lawfully  and  without  fraud  or 
deceit;  and  such  conveyance  made  on 
trust  is  void  as  to  him  who  purchases  the 
land  for  a  valuable  consideration  bona 
fide,  without  deceit  or  cunning. 

And  by  the  judgment  of  the  whole  court 
Twyne  was  convicted  of  fraud,  and  he 
and  all  the  others  of  a  riot. 


'*  Needham  and  Beaumont's  Case,  1  And.  233. 
"5  Beverlv  v.  Gatacre,  3  RoUe,  305,  306. 
'"  Upton  V.  Basset,  Cro.  El.  445. 
="  Upton  V.  Basset,  Cro.  El.  445. 
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UNEXCELLED  FIRE-WORKS  CO.  v.  POLITES. 

(18  Atl.  Rep.  1058,  180  Pa.  St.  536.) 

Supreme  Court  of  Pennsylvania.    Jan.  6,  1890. 

Error  to  court  of  common  pleas,  Lawrence 
county. 

Before  Paxson,  C.  J.,  Stebrett,  Green, 
Clark,  Williams,  McCollum,  and  Mitch- 
ell, JJ. 

W.  H.  Falls,  for  plaintiff  in  error.  D. 
Jameson,  (with  him  Q.  E.  Treadwell,)  for 
defendant  in  error. 

Clark,  J.  This  is  an  action  of  assumpsit, 
brought  July  20, 1888,  to  recover  the  price  of 
a  certain  lot  of  fire-works  and  celebration 
goods,  ordered  by  the  defendant,  George  Po- 
ntes, from  the  Unexcelled  Fire- Works  Com- 
pany, of  New  York,  in  February,  1888.  The 
first  order,  which  was  for  his  store  in  New 
Castle,  was  given  through  the  plaintiff's 
agent,  Alexander  Morrison,  and  amounted  to 
$208.53;  the  second,  sentdirectly  to  the  plain- 
tiff, was  for  the  defendant's  store  in  Wash- 
ington, Pa.,  and  amounted  to  §123.83.  These 
orders  were  in  writing,  and  were  signed  by 
the  defendant.  They  specified,  not  only  the 
particular  kind  and  quality  of  the  articles  or- 
dered, but  contained  also  a  schedule  of  the 
prices  to  be  paid  therefor.  The  goods  were  to 
be  shipped  in  May,  and  were  to  be  paid  for  on 
the  10th  day  of  July  thereafter.  Upon  re- 
ceipt of  these  orders  the  plaintiff  transmitted 
by  letter  a  formal  acceptance  of  them.  A 
contract  was  thus  created,  the  obligation  of 
which  attached  to  both  parties,  and  which 
neither  of  them,  without  the  agreement  or 
assent  of  the  other,  could  rescind.  On  the 
5th  day  of  April,  1888,  the  defendant,  by  let- 
ter, informed  the  plaintiff  that  he  did  not 
want  the  goods,  and  notified  the  plaintiff  not 
to  ship  them,  as  he  could  do  better  with  an- 
other company.  The  plaintiffs  replied  that 
they  had  accepted  the  orders,  and  had  placed 
them  in  good  faith,  and  that  the  goods  would 
be  shipped  in  due  time,  according  to  the 
agreement.  The  goods  were  shipped  within 
the  time  agreed  upon, — the  first  lot  to  New 
Castle,  and  the  second  lot  to  Washington, 
according  to  contract;  but  on  the  arrival  the 
defendant  declined  to  receive  them.  The 
carrier  notified  the  shipper  that,  owing  to  the 
dangerous  and  explosive  quality  of  the  goods, 
they  would  not  retain  them  in  their  posses- 
sion. The  plaintiff  thereupon  received  them 
back  from  the  carriers,  and  placed  them  on 
storage,  subject  to  the  defendant's  order. 

The  plaintiff  alleges  that  it  is  a  manufact- 
urer and  importer  of  such  fire-works  as  are 
used  in  the  4th  of  July  celebrations  through- 
out the  country;  that  it  is  not  profitable  to 


carry  these  goods  over  from  one  season  to  an- 
other, and  that  therefore  the  quantity  manu- 
factured and  imported  depends  upon  the  ex- 
tent of  the  orders  received;  that  the  defend- 
ant's orders  entered  into  its  estimates  of 
goods  to  be  made  up  and  imported  for  the 
season  of  1888,  and  that  the  goods  ordered  by 
the  defendant  were  actually  made  up  before 
the  order  was  countermanded.     The  defend- 
ant testifies,  however,  that  Mr.  Morrison,  the 
plaintiff's  agent,  informed  him,  at  the  time 
he  gave  the  first  order,  that  the  plaintiff  had 
some,  at  least,  of  the  articles  in  stock,  and 
that  he  did  not  order  any,  either  to  be  manu- 
factured or  imported  on  his  account;  that  the 
transaction  was  simply  a  bargain  and  sale  of 
goods,  and  not  an  order  for  goods  to  be  manu- 
factured or  imported;  and  the  evidence  does 
not  seem  to  conflict  with  this  view  of  the 
case.    It  is  plain  that  the  notice  given  to  the 
plaintiff  by  the  defendant  not  to  ship   the 
goods  was  a  repudiation  of  the  contract.     It 
was  not  a  rescission,  for  it  was  not  in  the 
power  of  anyone  of  the  parties  to  rescind; 
but  it  was  a  refusal  to  receive  the  goods,  not 
only  in  advance  of  the  delivery,  but  before 
they  were  separated  from  the  bulk,  and  set 
apart  to  the  defendant.     The  direction  not  to 
ship  was  a  revocation  of  the  carrier's  iigency 
to  receive,  and  the  plaintiff  thereby  had  no- 
tice of  the  revocation.     The  delivery  of  the 
goods   to   the  carrier,  therefore,  was  un;iu- 
thorized,  and  the  carrier's  receipt  would  not 
charge  the  defendant.     The  plaintiff  itself 
made  the  carrier  its  agent  for  delivery,  but 
the  goods  were  in  fact  not  delivered.     A  de- 
livery was  tendered  by  the  carrier,  when  the 
goods  arrived  at  their  destination,  but  tliey 
were  not   received.     The   action,    therefore, 
could    not  be  for  the   price,  but  for   special 
damages  for  a  refusal  to  receive  the  goods 
when  the  delivery  was  tendered.     We  think 
the  statement  was  sufficient  to  justify  a  re- 
covery of   such   damages,  as   the  words  of 
the  statement  were  clearly  to  this  effect;  but 
there  was  no  evidence  given  of  the  market 
value  of  the  goods  as  compared  with  the  price. 
It  does  not  appear  that  the  plaintiff  had  suf- 
fered any  damage.     For  anything  that  was 
shown,  the  goods  were  worth  the  price  agreed 
upon  in  the  ojien  market.    While  the  manifest 
tendency  of  the  cases  in  the  American  courts 
now  is  to  the  doctrine  that  when  the  vendor 
stands  in  the  position  of  a  complete  perform- 
ance on  his  part  he  is  entitled  to  recover  the 
contract  price  as  his  measure  of  damages,  in 
the  case  of  an  executory  contract  for  the  sale 
of  goods  not  specific  the  rule  undoubtedly  is 
that  the  measure  of  damages  for  a  refusal  to 
receive  the  goods  is  the  difference  between 
the  price  agreed  upon  and  the  market  value 
on  the  day  appointed  for  delivery.    Judg- 
ment affirmed. 


WALKEK  V.  DAVIS. 


839 


WALKER  V.  DAVIS. 

(18  Atl.  Rep.  196,  65  N.  H.  170  ) 

Supreme  Court  ot  New  Hampshire.    Merrimack. 
July  26,  1S89. 

On  report  of  referee. 

Assumpsit  for  not  accepting  and  paying 
for  a  quantity  of  wood  according  to  a  con- 
tract.    Facts  found  by  a  referee. 

Daniel  Barnard  and  Frank  W.  Parsons, 
for  plaintiff.  Sanborn  &  Hardy,  for  defend- 
ant. 

Clark,  J.  The  contract  for  the  sale  of 
the  wood  was  an  entire  contract.  Gault  v. 
Brown,  48  N.  H.  183.  The  first  wood  deliv- 
ered was  not  properly  sorted  through  the 
fault  of  tlie  plaintiff's  servants,  and  between 
20  and  30  cords  of  a  different  quality  from 
that  contracted  for  were  loaded  on  the  cars 
atG-rafton,  and  forwarded  to  the  defendant 
at  Franklin.  The  plaintiff,  learning  that 
the  wood  forwarded  was  not  according  to  the 
contract,  wrote  to  the  defendant,  stating  how 
it  happened  to  be  sent,  inclosing  a  bill  for  it 
in  which  a  discount  was  made  because  it  was 
not  according  to  contract,  and  stating  that 
the  defendant  could  pay  this  bill,  or  sort  the 
wood  to  conform  to  the  contract,  and  charge 
the  expense  to  him,  and  promising  to  con- 
form to  the  contract  in  the  future.  The  de- 
fendant, upon  ascertaining  that  the  wood 
was  not  according  to  the  contract,  notified 
the  plaintiff  that  he  did  not  consider  himself 


under  any  obligation  to  take  any  more  of  the 
uood,  and  tliat  he  should  not  do  so  for  the 
reason  that  the  plaintiff  had  broken  tlie  con- 
tract. The  case  finds  tliat  the  defendant  did 
not  waive  his  riglit  to  rescind  if  upon  the 
facts  he  could  rescind.  A  party  to  a  con- 
tract is  not  bound  to  accept  anything  less 
than  a  full  performance  according  to  its 
terms  and  conditions.  Tlie  wood  forwarded 
up  to  the  time  of  the  attempted  rescission 
was  not  in  compliance  with  the  contract,  and 
the  defendant  refused  to  accept  it  as  such, 
and  notified  the  plaintiff  that  he  rescinded 
the  contract.  This  he  had  a  right  to  do. 
The  wood  delivered  not  being  such  as  the 
contract  called  for,  the  defendant  was  not 
bound  to  receive  it.  The  plaintiff's  letter, 
insisting  upon  an  acceptance  of  the  wood  and 
a  variation  from  the  original  contract,  pre- 
sented the  alternative  to  the  defendant,  either 
to  accept  the  wood  at  a  reduced  price,  or  sort 
it  to  conform  to  the  contract,  charging  the 
expense  to  the  plaintiff.  The  defendant  was 
under  no  obligation  to  do  either.  If  all  the 
wood  contracted  for  had  been  delivered  at 
once  containing  the  wood  delivered  up  to  the 
time  the  notice  of  the  rescission  was  given, 
the  defendant  would  not  have  been  compelled 
to  accept  it,  because  it  was  not  of  the  quality 
stipulated  for.  Judgment  for  the  defend- 
ant. 

Allen,  J.,  did  not  sit.     The  others  con- 
curred. 
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WALTER  A.  WOOD  MOWING  &  REAPING 
MACHINE  CO.  T.  GAERTNER. 

(30  N.  W.  Rep.  106,  63  Mich.  520.) 

Supreme  Court  of  Michigan.    Nov.  4,  1886. 

Error  to  Monroe;  Joslin,  Judge. 

Assumpsit.      Defendant     brings    error. 
Reversed. 

This  action  was  brought  to  recover  the 
contract  price  of  a  twine  self-binding  har- 
vester, under  an  order  of  which  the  follow- 
ing is  a  copy  :  "Walter  A.  Wood  Mowing 
&  Reaping  Machine  Co.,  81)  Taylor  Street, 
Chicago,  111. :  I  hereby  order  one  Walter 
A.  Wood  twine  self-binding  harvester,  h 
feet  6  inches  cut,  to  be  delivered  at  Peters- 
burgh,  Mich.,  care  of  O.  H.  Russell,  on  or 
before  July  15,  ISSB,  for  which  I  agree  to 
pay  you  the  sura  of  f78  in  Junior  reaper, 
and  in  manner  as  follows:  The  balance, 
fl47,  cash,  with  freight  from  Petersburgh, 
on  or  before  September  25,  '83,  with  inter- 
est at  7  per  cent,  per  annum  from  the  date 
of  delivery  of  machine  or  commencement 
of  harvest.  If  paid  on  or  before  maturity, 
no  interest  to  be  paid.  Warranty:  Thi.s 
machine  is  warranted  to  be  well  made,  of 
good  materials,  and  with  proper  manage- 
ment, capable  of  cutting  and  binding  in  a 
worlimanlike  manner,  doing  the  binding 
at  least  as  well  as  is  usually  done  by  hand. 
The  purchaser  shall  be  allowed  one  day's 
use  to  give  the  machine  a  fair  trial,  and  if 
it  should  not  work  well  immediate  written 
notice  must  be  given  to  the  agent  from 
whom  it  was  purchased,  and  reasonable 
time  allowed  to  get  to  it  and  remedy  the 
defects,  it  any,  (the  purchaser  rendering 
necessary  and  friendly  assistance;)  when, 
if  it  cannot  be  made  to  do  good  work,  it 
shall  be  returned  to  theplace  where  received 
free  of  charge,  and  the  payments  of  money 
or  notes  will  be  refunded.  Failure  to  give 
notice  as  above  shall  be  deemed  conclusive 
evidence  that  the  machine  tills  the  warran- 
ty, whether  it  is  kept  in  use  or  not. 
[Signed]     Fred.  Gaertncr,  Purchaser." 

I.  R.  Grosvenor  and  A.  B.  Bragden,  for 
appellant.    O.  A.  Critchett,  for  appellee. 

MORSE,  J.  This  case  has  been  once 
heretofore  in  this  court.  The  contract 
sued  upon  is  set  forth  in  the  opinion  of 
Mr.  Justice  SHERWOOD  in  55  Mich.  454, 
21  N.  W.Rep.  885.  We  then  held  that  it 
was  competent  for  the  defendant  to  show 
that  it  was  a  part  of  the  consideration 
for  which  the  order  was  given  that  the 
plaintiff  should,  at  the  time  of  the  deliv- 
ery of  the  property  ordered, furnish  a  man 
to  set  up  the  machine,  and  make  it  work 
in  the  manner  prescribed  in  the  order. 
The  defendant,  upon  the  last  trial  in  the 
circuit,  introduced  testimony  fairly  tend- 
ing to  show  that  the  consideration,  in 
part,  consisted  of  the  agreement  upon  the 
part  of  plaintiff's  agent  that  the  machine 
should  be  delivered  ready  for  use  on  or  be- 
fore the  fifteenth  day  of  July  The  con- 
tract for  the  purchase  of  the  machine  was 
on  the  tenth  of  that  month,  and  made 
with  the  evident  object  and  purpose  for 
use  in  the  harvest  of  that  year,  which 
was  expected  to  come  closely  upon  the 
heels  of  the  purchase.  The  evidence  was 
undisputed  that  on  thefourteenth  of  July, 


on  Saturday,  the  machine,  or  boxes  and 
packages  supposed  to  contain  the  differ- 
ent parts  of  the  machine,  arrived  at  Pe- 
tersburgh. Mr.  Russell,  the  local  agent  of 
the  plaintiff  company,  helped  defendant 
to  load  the  boxes  and  packages,  and  de- 
fendant drew  ttiem  to  his  home,  a  few 
miles  from  the  station,  in  the  forenoon  of 
that  day.  At  this  time  Russell  told  de- 
fendant that  he  expected  an  expert  there 
to  set  it  up.  Russell  swears  he  said  the 
expert  would  be  there  Monday  or  Tues- 
day, while  defendant  testifies  that  Russell 
said  the  expert  would  arrive  on  the  aft- 
ernoon train  that  day,— Saturday.  De- 
fendant went  to  town  in  the  afternoon 
of  Saturday,  for  the  expert,  who  had  not 
arrived.  The  expert  eameto Petersburgh, 
Monday  afternoon,  and  on  Tuesday  set 
up  a  machine  for  another  man,  who  had 
ordered  a  machine  later  than  defendant. 
He  went  to  defendant's  ou  Wednesday 
morning,  July  18th,  to  set  up  the  ma- 
chine. Defendant,  having  cut  most  of  his 
wheat  before  this,  commencing  on  Mon- 
flay, — as  he  claimed,  because  it  was  so 
ripe  he  could  wait  no  longer, — refused  to 
take  the  machine. 

It  is  admitted  that  Russell  could  not  set 
up  the  machine,  and  so  informed  defend- 
ant. Defendant  swears  that  he  told  Rus- 
sell, Saturday  morning:  "I  want  that 
machine  set  up;  that  is,  if  there  is  any- 
thing like  it  in  the  boxes.  I  want  that  put 
up,  so  I  can  run  it,  and  cut  my  wheat,  be- 
cause it  is  ripe  now."  Russell  said  he 
"didn't  know  how  to  set  it  up.  He  ex- 
pected an  expert  for  that  work,  find  he 
thought  the  expert  would  be  in  that 
afternoon,  on  the  5  o'clock  train."  De- 
fendant went  to  town  after  the  5  P.  M. 
train,  and  was  then  told  by  Russell  that 
the  expert  would  be  there  Monday.  Mon- 
day morning  defendant  went  to  Peters- 
burgh again.  The  expert  not  having  ar- 
rived, he  told  Russell  he  did  not  want  the 
machine,  because  his  wheat  was  dead 
ripe,  and  he  must  hire  men,  and  cut  it 
right  away.     This  he  jiroceeded  to  do. 

The  court,  afte°r  cimrging  the  jury  at 
considerable  length,  finally  said:  "I  may, 
in  short,  say  to  you  :  Find  a  verdict  for 
the  plaintiff,  with  the  amount  of  this  or- 
der, with  interest  to  the  present  time, 
1265.  I  receive  the  verdict."  lustantli' 
thereupon  the  court  continued:  "No;  I 
will  not.  I  say  to  the  jury,  if  you  find 
the  machine  was  delivered  there  on  or  be- 
fore the  15th,  then  the  company  were  to 
have  a  reasonable  length  of  time  after  Mr. 
Gaertner  had  drawn  the  machine  home 
in  which  to  set  it  up,  and  give  him  an 
opportunity  to  test  it,  and  that  by  Wed- 
nesday was  a  reasonable  time,  within  the 
law;  and  that  if  you  find  from  the  evi- 
dence that  Mr.  Gaertner  said, 'I  will  not 
take  it,' as  early  as  Monday,  which  was 
the  next  day  after  the  time  fixed  for  its 
delivery,  and  repeated  it  on  Tuesday,  and 
then  on  Wednesday,  'I  will  not  hitch  onto 
it,  and  I  am  not  going  to  take  it,' then 
the  company  need  not  set  it  up,  nor  test 
it,  nor  give  him  any  opportunity  to  ex- 
amine it  at  all,  and  he  became  liable  for 
the  machine  at  the  contract  price.  Swear 
an  officer." 

This  was  practically  directing  a  verdict 
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for  plaintiff,  and  was  error.  The  machine 
could  not  be  considered  as  delivered  nntil 
it  was  set  np  as  a  machine.  The  different 
parts,  which  none  but  an  expert  could  put 
togeriier  and  form  into  a  machine,  could 
not  be  called  a  machine,  as  required  h.v 
the  contract,  until  attached  together,  and 
forming  a  complete  harvester.  Under  all 
the  circumstances,  it  would  seem  that 
both  parties  contemplated  that  the  ma- 
chine should  be  delivered  in  a  condition 
fit  for  use  on  or  before  July  loth.  Certain 
it  is  that  the  whole  tenor  (jf  defendant's 
testimony  was  to  that  effect,  and  he  had 
a  right  to  go  to  the  jury  ni)on  that  the- 
ory.    It  the  jury  so  found,  tlie  question  of 


reasonable  time  would  be  out  of  the  case 
entirely. 

We  are  referred  by  plaintiff's  counsel  to 
portions  of  defendant's  evidence  which  are 
claimed  to  establish  the  plaintiff's  theory 
that  there  was  no  arrangement  that  the 
machine  should  be  set  up  on  or  before 
July  liJth.  Be  this  as  it  may,  the  testi- 
mony of  the  defendant,  as  a  whole,  tended 
to  support  his  theory  of  the  contract,  and 
the  jury  should  have  determined  its  weight 
and  bearing.  This  they  were  not  per- 
mitted to  do. 

The  judgment  is  reversed,  with  costs, 
and  a  new  trial  granted. 

The  other  justices  concurred. 


WARD  V.  SHAW. 


845 


WARD  T.  SHAW. 

(7  Wend.  404.) 

Supreme  Court  of  New  York.    July  Term,  1831. 

Error  from  the  superior  court  of  the 
city  and  county  of  New  York.  Ward  sued 
Shaw  in  an  action  of  trover  for  two  oxen, 
being  fat  cattle,  taken  by  him  as  sheriff 
out  of  the  possession  of  one  Crawbuck,  by 
virtue  of  an  execution  in  favor  of  one 
Piatt.  The  oxen  came  into  the  posses- 
sion of  Crawbuck  under  these  circum- 
stances: he  was  a  butcher  and  agreed  to 
purchase  them  of  Ward  at  $7.50  for  each 
cwt.,  which  the  quarters  should  weigh 
when  slaughtered,  he  to  take  the  cattle 
inco  his  possession,  prepare  them  for 
slaughtering,  slaughter  them  in  the  week 
in  which  the  contract  was  made,  and 
when  slaughtered  take  the  quarters  to 
market,  weigh  them,  and  pay  for  the  cat- 
tle the  amount  the  weight  of  the  quarters 
would  come  toat$7.50foreachcwt.,  which 
sum  was  to  be  received  by  Ward  in  full, 
as  well  of  all  other  parts  of  the  cattle  as 
the  quarters.  Crawbuck  took  the  cattle 
into  his  possession,  and  on  the  same  day 
they  were  levied  upon  under  Piatt's  execu- 
tion, which  was  issued  on  a  judgment  ob- 
tained previous  to  the  contract  between 
Ward  and  Crawbuck,  and  taken  away. 
On  the  trial  of  the  cause,  the  presiding 
judge  charged  the  jury, that  the  contract 
between  Ward  and  Crawbuck,  and  the 
delivery  of  the  cattle  to  Crawbuck  vested 
the  title  and  ownership  in  Crawbuck,  and 
that  they  were  subject  to  the  execution. 
The  plaintiff  excepted  to  the  decision. 
The  jury  found  for  the  defendant,  and  the 
superior  court  refused  on  motion  to  set 
aside  the  verdict  (Mr.  Justice  Oakley  dis- 
senting. The  plaintiff  sued  out  a  writ  of 
error. 

S.  P.  Staples,  for  plaintiff  in  error.  J. 
O.  Grim  and  J.  R.  Whiting,  for  defendant 
in  error. 

By  the  court,  SAVAGE,  C.  J.  The  ques- 
tion is  whether  Crawbuck  had  an  interest 
in  the  cattle  which  could  be  sold  on  exe- 
cution. The  sheriff  and  the  plaintiff  in  the 
execution  are  possessed  of  the  rights  of 
Crawbuck  and  no  more.  Had  Crawbuck 
sold  the  cattle  to  a  purchaser  for  valuable 
consideration,  without  notice  of  the  terms 
ou  which  he  possessed  them,  other  consid- 
erations might  prevail;  but  in  this  case 
no  new  credit  has  been  given  to  Crawbuck 
in  consequence  of  his  having  the  cattle  in 
his  possession.  Piatt's  debt  accrued  an- 
tecedent to  the  transactions  in  question, 
and  of  course  was  not  contracted  upon 
the  credit  of  this  property.  If  he  fails,  he 
is  in  no  worse  situation  than  he  was  be- 
fore the  sale  of  the  oxen. 

The  question,  then,  is  one  between  ven- 
dor and  vendee,  and  as  between  them  cer- 
tain principles  ha  vebeen  settled.  1.  Where 
no  credit  is  agreed  to  be  given  fur  the 
price  of  an  article  sold,  the  payment  and 
delivery  are  concurrent  acts.  The  vendor 
may  refuse  to  deliver  without  payment; 
but  if  hedoes  deliver  freely  and  absolutely, 
and  without  any  fraud  on  the  part  of  the 
vendee,  the  condition  of  payment  simulta- 
neously with  the  delivery  is  waived;  con- 


fidence is  reposed,  credit  is  given,  and  the 
property  passes.  This  was  so  decided  in 
Chapman  v.  Lathrop,  6  Cowen,  110,  and  is 
supported  by  the  cases  there  cited,  Hus- 
sey  V.  Thornton,  4  Mass.  405,  Tooke  v. 
Hollinuworth,  5  T.  R.  232,  and  also  by 
Harris  v.  Smith,  3  Serg.  &  Ra  wle,  20,  24, 
and  by  Chancellor  Kent,  2  Kent's  Com. 
391.  But  where  part  only  of  the  property 
has  been  delivered,  without  demanding 
compliance  with  the  condition,  the  ven- 
dor may  refuse  to  deliver  the  residue  until 
performance  of  the  condition.  Payne  v. 
Shadbolt,  1  Camp.  427.  2.  If  the  vendor 
deliver  the  goods,  accompanied  with  a 
declaration  that  hedoesnot  considerthem 
sold  until  payment  is  made,  according  to 
a  previous  contract,  the  sale  is  condition- 
al, and  the  property  does  not  pass  by  the 
delivery  as  between  the  parties  to  the 
sale.  Hussey  v.  Thornton,  4  Mass.  405; 
Marston  v.  Baldwin,  17  Id.  606.  Two 
things  are  essential  to  the  transfer  of  the 
title  to  personal  property  upon  a  cash  sale: 
payment  by  the  vendee,  and  actual  or  con- 
structive delivery  by  the  vendor.  The 
first  may  be  waived  by  the  vendor,  and 
the  cases  above  cited  show  that  an  abso- 
lute delivery  is  such  waiver,  but  that  a  de- 
livery subject  to  the  conditinn  of  payment 
is  not.  3.  It  is  also  a  settled  principle, 
that  where  any  thing  remains  to  be  done 
by  the  vendor  before  the  article  is  to  be 
delivered,  the  right  of  property  has  not 
passed.  So  in  the  case  of  Hanson  v. 
Meyer,  6  East,  615,  where  a  quantity  of 
starch  was  contracted  to  be  sold  at  a  cer- 
tain price  per  hundred,  the  vendor  gave 
the  vendee  an  order,  addressed  to  the 
keeper  of  the  warehouse  where  the  starch 
lay,  directing  him  to  weigh  and  deliver 
all  his  starch,  it  was  held  that  the  prop- 
erty did  not  pass  before  the  weighing, 
which  was  to  precede  the  delivery  and  to 
ascertain  the  price.  The  langnageof  Lord 
Ellenborough  in  that  case  is  applicable 
here:  "By  the  terms  of  the  bargain,  two 
things,  in  the  nature  of  conditions  or  pre- 
liminary acts,  necessarily  preceded  the  ab- 
solute vesting  in  them  (the  purchasers) 
the  property  contracted  for.  The  first  of 
them  is  one  which  does  so  according  to 
the  generally  received  rule  of  law  in  con- 
tracts of  sale;  to  wit,  the  payment  of  the 
price  or  consideration  for  the  sale.  The 
second,  which  is  the  act  of  weighing, 
does  so  in  consequence  of  the  particular 
terms  of  this  contract,  by  which  the  price 
is  made  to  depend  upon  the  weight.  The 
weight  therefore  must  be  ascertained,  in 
order  that  the  price  may  be  known  and 
paid."  Vide  Cutwater  v.  Dodge,  7 
Cowen,  86. 

The  sale  being  for  cash,  and  by  weight, 
the  vendor  is  not  bound  to  deliver  until 
payment  is  made.  Payment  cannot  be 
made  until  the  price  is  ascertained  by  the 
act  of  weighing.  Should,  therefore,  the 
vendee  refuse  to  slaughter  tlie  oxen  ac- 
cording to  contract,  and  put  them  to 
w<)rk  on  a  farm,  the  vendor  may  retake 
them.  Should  he  refuse  to  pay,  after 
weighing  the  quarters,  the  owner  may 
take  possession  of  his  slaughtered  cattle, 
for  the  proF)erty  has  not  passed  under 
such  a  contract,  until  payment  is  made  or 
waived.    The  terms  of  the  contract  in  this 
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case  forbid  the  idea  of  a  waiver  of  pay- 
ment when  the  cattle  were  delivered  to  be 
prepared  for  slaughter.  The  rule  laid 
down  in  Hanson  v.  Meyer  is,  that  the 
property  does  not  pass  when  any  thing 
remains  to  be  done  by  the  vendor;  when 
the  tiling  to  be  done  is  necessary  to  ascer- 
tain the  price,  and  the  sale  is  tor  cash,  it 
can  make  no  difference  whether  that  thing 
is  to  be  done  by  the  vendor  or  vendee. 
The  property  is  not  to  pass  till  payment; 
the  price  must  precede  the  payment,  and 
until  the  price  is  ascertained,  payment  can- 
not be  made  or  waived,  unless  by  express 
terms;  the  acts  of  the  vendor  cannot  be- 
fore that  time  be  construed  into  a  waiver. 
This  case  is  unlike  most  of  the  English 
cases,  vv'here  the  property  was  in  a  ware- 
house of  a  third  person.  I  put  the  case 
upon  its  own  circumstances  ;  tlie  delivery 
waa  for  a  special    purpose,   not   an    abso- 


lute delivery  to  the  vendee  as  such,  but 
rather  as  bailee.  There  was  an  act  to  he 
done  to  ascertain  the  price.  In  general, 
the  act  of  weighing  or  measuring  is  to  be 
done  by  the  seller,  but  parties  have  aright 
to  stipulate  that  the  purchaser  shall  do 
such  act.  It  is  sufficient  that  the  vendor 
has  an  interest  in  the  act  to  be  done,  and 
has  a  right  to  be  present;  when  the 
weight  is  ascertained,  then,  and  not  be- 
fore, can  the  vendor  demand  payment. 
If  payment  is  then  made  or  waived,  the 
|)roperty  passes  absolutely,  otherwise 
not.  If  I  am  correct  in  this  view  of  the 
case,  Crawbuck  had  no  interest  in  the  cat- 
tle which  could  be  sold  on  Piatt's  execu- 
tion. I  am  of  opinion,  therefore,  that  the 
court  below  erred,  and  that  the  judgment 
must  be  reversed  ;  a  venire  de  novo  to  is- 
sue by  that  court,  and  the  costs  to  abide 
the  event. 
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(46  N.  W.  Rep.  491,  30  Neb.  264.) 

Supreme  Court  of  Nebraska.    Sept.  17,  1890. 

Error  to  district  court,  Gage  county; 
MoEHis,  Judge. 

B.  S.  Bibh  and  J.  E.  liiish,  for  plaintiff 
In  error.  Grigftn  &  Biniiker  and  Hazlett 
4&  Bates,  for  defendant  in  error. 

NoEVAT.,  J.  Tills  action  was  cora- 
tnencpd  by  Oranse  A.  Koode  to  recover 
dauiaees  for  an  alleged  l)reacli  of  warran- 
ty given  by  Joseph  Watson  on  the  sale  by 
him  to  Roodo  of  a  stallion.  The  amend- 
■ed  petition  alleges  "  that  on  the  IStli  day 
of  November,  1N84,  the  defendant,  as  an 
inducement  to  plaintiff  to  purchase  from 
him  a  certain  imported  black  stallion, 
-callpd  'Knight  of  t'\e  Shires,'  lor  the  sum 
of  $2,000,  warranted  the  said  horse  to  be 
»  foal  getter,  and  sound  in  every  respect, 
■except  an  enlargement  of  said  horse's  bag, 
■which  was  caused  by  a  kicli,  and  refire- 
sented  the  said  horse  as  being  then  and 
there  sound;  that  the  title  to  the  same 
^Yas  clear,  and  that  the  said  horse  was 
registered  in  theSturt  Book  of  England,  as 
well  as  his  sire  and  dam  and  would  furnish 
the  secretary's  receipt  for  such  pedigree; 
and  plaintiff,  relj'ing  upon  said  warranty 
andstatements,purcbasedsaid  horse  from 
the  defendant  for  tlie  sum  of  .f2,000,  then 
duly  paid.  Plaintiff  avers  that  said  horse 
«t  the  time  of  said  sale  was  unsound  in 
this:  that  the  enlargement  of  said  horse's 
bag  was  hernia  at  the  time  of  said  sale, 
and  in  no  way  was  he  free  from  difficulty 
or  trouble,  and  was  of  no  value  whatever ; 
that  one  testicle  of  said  horse  was  nuislied 
and  completely  ruined,  and  was  of  no  ben- 
efit to  tiie  said  horse:  and  on  account  of 
said  hernia,  mashed  testicle,  and  urethral 
gleet,  all  of  which  the  said  horse  had  at  the 
time  of  the  purchase,  combined  to  cause 
the  death  of  said  horse,  to-wit,  on  the 
16th  day  of  June,  1886.  Plaintiff  avers 
that  the  pedigree  of  said  horse  was  not  as 
warranted  by  the  defendant,  and  that  the 
said  defendant  neverhas  furnished  the  sec- 
retary's receipt  for  such  pedigree,  as  agreed 
to  have  been  done  on  the  part  of  the  de- 
fendant. Plaintiff  avers  that  said  horse 
was  not  a  good  foal  getter.  And  by  rea- 
son of  above  premises  plaintiff  has  sus- 
tained damages  in  the  sum  of  $5,000." 
The  answer  of  the  defendant  admits  the 
sale  of  the  horse  to  the  plaintiff,  and  denies 
all  the  other  allegations  of  the  amended 
petition.  On  the  trial  of  the  case  to  a 
jury,  a  verdict  was  returned  for  the 
plaintiff,  assessing  his  damages  at  fl,- 
476.50.  The  defendant  filed  a  motion  for  a 
new  trial,  containing  31!  assignments  of 
€rror,  which  motion  being  overruled,  judg- 
ment was  rendered  upon  the  verdict. 
Eight  of  the  assignments  are  based  upon 
the  rulings  of  the  trial  court,  upon  the 
admission  and  exclusion  of  testimony 
The  plaintiff  upon  the  trial  offered  in  evi- 
dence the  following  instrument:  "Diller, 
Neb.,Nov.,18S4.  In  consideration  of  .$2,000, 
receipt  whereof  is  hereby  acknowledged, 
I  have  this  day  sold  my  imported  black 
English  draft-hf)rse,  -Knight  of  the 
Shires,'  to  O.  A.  Koode,  and  hereby  agree 
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to  warrant  and  defend  the  title  to  said 
horse  from  all  claims  whatsoever,  and  I 
also  guaranty  said  horse  to  be  a  fo^3l  get- 
ter, and  1  further  state  that  the  enlarge- 
ment of  said  horse's  bag  was  caused  b.y  a 
kick,  and  in  no  way  trouble.^  him,  and  I  fur- 
ther guaranty  the  said  horse  to  be  regis- 
tered in  the  Stud  Book  of  England;  also 
his  dam,  as  well  as  his  sire;  and  will  fur- 
nish the  secretary's  receipt  for  such  pedi- 
gree. It  is  furtheragreed  that, if  said  O.A. 
Eoode  is  unable  to  pa.v  a  note  bearing 
even  date  with  this  agreement  from  the 
proceeds  of  the  first  year's  services  of  said 
horse,  he  shall  have  the  privilege  of  an- 
other year's  time  on  $200.  Joskph  Wat- 
sox."  The  defendant  objected  to  the  re- 
ceiving in  evidence  of  thi.s  paper,  us  incom- 
petent, irrelevant,  immaterial,  and  inad- 
missible under  the  pleadings,  which  objec- 
tions were  overruled,  and  the  defendant 
took  an  exception.  It  will  be  observed 
that  it  is  nowiiere  alleged  in  the  amended 
petitit>n  that  the  warranty  upon  which 
the  action  is  founded  was  in  writing,  nor 
is  a  copy  of  the  instrument  attached  to 
the  pleading. 

It  is  claimed  by  the  plaintiff  in  error 
that,  as  the  pleading  does  not  aver  that 
the  warranty  was  in  writing,  thepresump- 
tion  is  that  it  existed  in  parol,  and  that  it 
was  incompetent  to  prove  a  written  war- 
ranty. The  Indiana  cases  cited  by  counsel 
sustain  that  view,  but  they  are  believed 
to  be  contrary  to  the  weight  of  authority. 
The  rule  as  laid  down  in  thedecisions,  and 
in  the  works  on  pleadings,  is  that  in  an 
action  upon  a  written  contract  it  is  not 
absolutely  necessary  that  the  plaintiff 
should  allege  in  his  pleading  that  the  con- 
tract was  in  writing;  and  that  on  the 
trial  mder  such  a  pleading  the  ^-^riting  is 
adminsible  in  evidence.  Maxw.  PI.  &  Pr. 
99;  Steph.  PI.  331;  Abb.  Tr.  Ev.  ,522;  Tut- 
tle  V.  Hannegan,  54  N.  Y.  686;  Marston  v. 
Swett,  66  N.  Y.  206.  Where  the  contract  is 
one  that  the  law  requires  to  be  in  writing, 
and  the  pleading  based  thereon  is  silent  as 
to  whether  it  is  in  writing  or  not,  the  law 
presumes  that  a  written  contract  was  in- 
tended ;  but  where  the  contract  is  valid, 
whether  it  be  in  writing  or  in  parol,  there 
is  no  such  presumption.  Under  the  alle- 
gations of  the  petition  in  this  case,  the 
written  warranty  was  competent  evidence. 
The  defendant  had  an  undoubted  right, 
had  he  moved  at  the  proper  time,  to  have 
required  the  plaintiff  to  make  his  petiti(>u 
more  certain  and  specific,  by  stating  that 
the  warranty  was  a  written  one,  and  by 
attaching  a  copy  thereof  to  the   petition. 

The  plaintiff,  on  rebuttal,  introduced  in 
evidence thefoUo wing  paner, signed  by  the 
defendant,  and  marked  "Exhibit  B:"  "Bea- 
ti-ice.  Neb.,  April  24, 1885.  To  whom  it  may 
concern  :  I,  Joseph  Watson,  upon  honor, 
state  that  I  have  known  the  imported 
horse,  'Knight  of  the  Shires,'  since  he  was 
imported  in  1882,  by  Mr.  B.  Holmes,  of 
Moline,  111.,  and  know  him  to  be  a  good 
and  sure  foal  getter,  as  compared  with  the 
best  of  horses,  and  an.v  reports  to  the  con- 
trary are  without  foundation  and  mali- 
cious. Hiscolt,  owned  by  Mr.  Thomas  Mc- 
Laughlin, Moline,  111.,  took  first  premium 
at  the  Fairbury,  111.,  fair,  .tnd  I  will  deposit 
ten   dollars    with   any   man    that   he  can 
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show,  (it  the  Gase  connty  fnir,  five  df  best 
colts  sired  hy  any  liorse  in  the  rounty. 
JosioPH  Watson."  Tliedefeiulant objected 
to  the  receiving  of  this  pai>ci-  in  evidence 
as  being  innnateria),  irrelevant,  and  not 
proper  rebutting'  testimony.  This  objec- 
tion was  overruled.  Xo  testimony  had 
been  introduced  by  the  defendant  tliat 
inude  this  paper  competent  rebuttin.ii  tes- 
timony. It  is  urged  by  the  (h.'lcndant 
that,  as  tlie  writiii.i;-  wa.s  made  by  tlie  de- 
fendant and  delivered  to  the  plaintiff  sev- 
eral months  after  the  purchase  of  the 
h(n-se,  it  thei-efore could  not  be  relied  upon 
by  the  plaintiff  as  a  warranty  of  the  horse, 
for  the  obvious  reason  that  no  new  con- 
sideration passed  for  the  giving  of  this 
writing.  Had  this  paper  been  made  the 
liasis  or  foundation  of  the  suit,  the  posi- 
tion of  thfe  defendant  would  be  well  taken, 
for  the  rule  undoubtedly  is  that  where  the 
warranty  of  an  article  is  given  after  the 
sale  has  been  fully  made,  and  the  property 
delivered  to  the  purchaser,  it  must  be 
based  upon  a  new  consideration.  2  Benj. 
Sales,  §  1)30;  ilorehouse  v.  Comstock,  42 
Wis.  62G.  But  this  paper  was  not  claimed 
by  tlie  plaintiff  to  be  thewarranty  declared 
upon,  nor  was  it  received  in  e\  idence  f(jr 
that  purpose.  It  was  contended  by  the 
defendant  on  tlie  trial  in  the  lower  court 
that  the  meaning  of  the  term  "foal  getter," 
as  used  Ijy  the  defendant  in  the  written 
warrant3'  given  at  the  time  of  the  sale, 
was  that  the  horse  was  capable  of  produc- 
ing a  foal,  and  did  not  mean,  and  was  not 
so  understood  by  the  parties  at  the  time, 
that  the  horse  was  asure  foal  getter,  "^rhe 
sole  purpose  and  ol)ject  in  inti-oducing 
this  paper  in  evidence  was  to  show  what; 
the  defendant  meant  by  the  term  "foal 
getter,  "and  to  show  what  construction 
the  defendant  had  given  the  term  used  in 
the  warranty.  It  should  have  been  given 
in  evidence  in  chief,  and  not  on  rebuttal. 
The  horse  was  purchased  tor  the  stud,  as 
the  defendant  at  that  time  fully  under- 
stood, and  it  is  not  reasonable  to  suppose 
that  either  party  to  the  agreement  at  the 
time  expected  thatthe  purchaser  was  pay- 
ing $2, '00  for  a  horse  that  was  totally  un- 
fit for  the  purpcjse  for  which  he  was 
bought.  The  horse,  prior  to  the  sale,  had 
received  a  kick,  which  causc<l  an  enlarge- 
ment of  the  bag.  The  defendant,  by  his 
warranty,  guarantied  that  this  injury  in 
no  way  troubled  him;  in  other  words, 
that  it  did  not  injure  him  as  a  "foal  get- 
ter."  The  warranty,  when  read  in  the 
light  of  the  construction  subsequently 
placed  thereon,  by  the  defendant,  and  in 
view  of  the  puri)ose  for  which  the  horse 
was  purchased,  and  the  price  yiaid,  is  in 
effect  a  giiaianty  that  the  injury  caused 
by  the  kick  did  not  unfit  the  horse  for  the 
stud,  and  that  ho  was  capable  of  produc- 
ing the  usual  percentage  of  foals.  The 
testimony  fully  establishes  that  f  he  injury 
unfitted  the  horse  for  breeding  purposes, 
and  that  he  subsequently  died  on  the  16th 
day  of  June,  1NS(J,  from  the  effects  of  the 
injury  he  had  n'ci'ived  prior  to  the  sale  to 
the  plaintiff.  Uiii-ing  the  season  of  18S5, 
the  horse  was  bred  to  some  so  mares,  and 
out  of  the  number  only  15  mares  were  with 
foal,  and  but  9  of  these  had  living  colts. 
The  testimony   likewise  shows   that   the 


usual  percentage  of  foals  is  two-thirds  of 
the  numberof  mares  covered.  The  defend- 
ant insists  that  the  defect  in  the  horse  was 
plain  and  noticeable  at  the  time  of  the 
sale ;  that  it  was  of  such  a  character  as  to 
require  the  plaintiff  to  take  notice  of  its 
extent  and  effect;  and,  that  the  injury  be- 
ing plain  and  visible  to  the  buyer,  the- 
warranty did  not  cover  such  defect.  It  i.* 
true  that  the  evidence  discloses  that  the 
blemish  on  the  horse  ^\  as  apiiarent,  and 
was  observed  by  the  plaintiff  prior  to  the 
sale,  yet  it  was  impossible  for  him  to  tell 
whether  the  defect  was  of  such  a  character 
as  to  injure  the  horse  as  a  foal  getter. 
The  defendant,  by  his  contract,  warranted 
against  this  hidden  imperfection,  and  he 
cannot  escape  liabilit.y  because  the  injury 
was  one  that  left  an  external  blemish 
plainly  visiljle.  While  a  general  wari-anty 
does  not  usually  extend  to  imperfections 
known  to  both  parties,  yet  it  is  ecjually 
well  settled  that  the  seller  may  bind  him- 
self, as  against  patent  defects,  if  the  war- 
ranty is  so  worded.  Pinney  v.  Andrcjt--, 
41  Vt.  (iHl ;  Bank  v.  Grindstaff,  45  Ind.  15S. 
The  contract  of  warranty  in  the  case  at 
bar  expressly  stipulates  that  "  the  enlarge- 
nicntof  thehorse's  bag  in  no  way  troubled 
him,"  and  is  a  guarant.v  against  the  ex- 
tent of  the  injury.  The  defendant  having, 
by  his  contract,  expressly  warranted 
against  the  defects  of  the  horse,  he  cannot 
relieve  himself  from  liability  by  showing 
that  the  plaintiff  was  aware  at  the  time 
of  the  sale  that  the  horse  was  injured. 

It  was  admitted  by  the  defendant  on  the 
trial  thatthe  horse  was  not  registered 
in  the  Stud  Book  of  England.  That  the 
horse  was  warranted  to  be  so  registered 
is  not  denied.  The  defendant  on  the  trial 
souglit  to  escape  the  force  and  effect  of 
this  clause  of  his  written  warranty  by  at- 
tempting to  show  that,  at  the  time  of  the 
sale,  he  informed  the  plaintiff  that  the 
horse  was  not  registered.  Upon  the  cross- 
examination  of  the  plaintiff,  Roode,  he 
was  asked  b.y  the  defendant's  counsel  this 
question:  "At  the  time  the  writing  was 
made,  [being  tlie  warranty  in  question,] 
I  will  ask  you  to  state  to  thejuiy  whether 
or  not  Watson  didn't  tell  you  that  the 
horse  was  not  registered  in  the  Stud  Book 
of  England."  The  plaintiff's  oV)iection  to 
the  witness  answering  the  question  was 
sustained,  and  the  answer  was  not -taken. 
This  ruling  of  the  court  is  now  assigheil 
as  error.  The  testimony  sought  to  be 
elicited,  had  it  been  received,  would  have 
contradicted  and  varied  the  written 
agreement  of  the  parties.  It  is  too  well 
established  to  require  the  citation  of  au- 
thorities that  i)arol  testimony  cannot  be 
received  to  contradict  or  vary  a  written 
contract.  It  is  claimed  by  the  defendant 
that  the  purpose  of  this  testimony  was  to 
show  that  the  defendant  had  knowledge 
that  the  horse  was  not  registered,  and 
that  the  defendant  could  not  liave  relied 
upon  the  statement  in  the  warranty  that 
the  horse  was  registered,  and  therefore 
no  claim  for  damages  can  be  based  upon 
the  fact  that  the  horse  was  unregistered. 

\\'hile  it  is  true  that  in  a  suit  on  a 
breach  of  warrant.v  against  defects  In  the 
article  sold  the  seller  may  prove  that  the 
defects  were  of  such  a  character  that  the 
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purchaser  must  have  known  of  their  exist- 
ence, or  that  the  buyer  knew  oj  them  prior 
to  the  sale,  for  the  purpose  of  showing 
that  the  plaintiff  did  not  rely  tipon  the 
warranty,  yet  it  does  not  follow  that  it 
Is  competent  to  prove  that  the  seller, 
during  the  negotiations  leading  up  to  the 
sale,  made  representations  to  the  pur- 
chaser directly  contradictory  of  his  writ- 
ten warranty  subsequently  made.  No  case 
has  been  cited  by  counsel  for  plantiff  in  er- 
ror holding  the  doctrine  contended  for  by 
him  in  this  case,  nor  have  we  been  able  to 
find  such  a  case  reported  in  the  books. 
To  permit  such  testimony  to  be  received 
would  violate  the  familiar  rule  of  evidence 
above  referred  to.  There  was  therefore 
no  error  in  sustaining  the  plaintiff's  objec- 
tion to  the  question  propounded. 

After  the  defendant  had  closed  his  case, 
the  plaintiff  put  in  tvidence,  over  the  ob- 
jection of  the  defendant,  what  purported 
to  be  a  copy  of  a  letter  written  by  the 
plaintiff  to  the  defendant,  on  the  24th  day 
of  February,  18S6.  Among  the  ol)jection8 
made  by  the  defendant  at  the  time  was 
that  no  foundation  had  been  laid  for  its 
introduction,  and  that  no  notice  was 
served  ui)on  the  defendant  or  his  attor- 
neys to  produce  the  original.  No  founda- 
tion was  laid  for  tlie  introduction  of  the 
copy.  It  does  not  appear  that  the  orig- 
inal could  not  have  been  produced  at  the 
trial,  nor  was  it  shown  that  the  paper 
offered  was  a  correct  copy  of  the  original. 
Numerous  other  errors  are  assigned  in  the 
brief  of  counsel  for  the  plaintiff  in  error, 
based  upon  the  rulings  of  the  trial  court 
upon  the  admission  of  testimqny,  which 
we  will  not  take  the  time  to  notice,  as 
many  of  them  are  disposed  of  by  what  we 
have  said  in  this  opinion,  and  the  other 
errors  are  not  likely  to  occur  upon  a  re- 
trial of  the  case. 

Nine  assignments  in  the  petition  in  error 
are  predicated  upon  the  giving  of  certain 
instructions  to  the  jury,  but,  as  they  are 
not  referred  to  in  the  brief  of  plaintiff  in 
error,  these  assignments  are  abandoned. 
The  record,  however,  discloses  that  no  ex- 
ception was  taken  to  any  paragraph  of  the 
charge  of  the  court  until  after  the  verdict 
wa^  returned  into  court.  A  party  cannot 
wait  until  after  helearns  that  an  unfavor- 
able verdict  has  been  received  and  then 
except  to  the  cliarge  of  the  court,  and  as- 
sign for  error  the  giving  of  such  instruc- 
tions. An  exception  must  be  taken  when 
the  instructions  are  given,  in  order  to 
have  the  same  considered  by  the  review- 
ing court. 

The  defendant  requested  12  instructions 
to  be  given  to  the  jury,  all  of  which  were 
refused.  These  requests  are  quitelengthy, 
and  it  is  not  deemed  important  that  they 
should  all  be  copied  into  the  opinion. 
The  first  and  twelfth  requests  correctly 
stated  the  rule  that  the  burden  of  proof 
was  upon  the  plaintiff.  The  substance  of 
these  requests  is  c(mtained  in  the  third 
paragraph  of  the  charge  given  by  the 
court  on  its  own  motion,  and  no  error 
was  committed  in  refusing  them. 

The  second  request  is  as  follows:  "The 
court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff,  Or- 
ange A.  Itoode,  is  a  person  of  bad  reputa- 


tion tor  truth  and  veracity  in  the  neigh- 
borhood where  he  resides,  then,  as  a  mat- 
ter of  law,  this  fact  tends  to  discredit  his 
testimony,  and  the  jury  may  entirely  dis- 
regard it,  except  in  so  far  as  he  is  corrob- 
orated by  other  credible  testimony,  or  by 
facts  and  circumstances  proved  on  the 
trial."  The  defendant  introduced  several 
witnesses,  who  testified  that  the  plain- 
tiff's reputation  for  truth  and  veracity  in 
the  neighborhood  where  he  lived  was  bad. 
In  view  of  this  testimony,  the  jury  should 
have  been  told  what  weight  should  be 
given  to  the  plaintiff's  testimony.  The  re- 
quest contained  a  correct  statement  of  the 
law,  and,  as  it  was  not  covered  by  the  in- 
structions given, it  was  error  to  refuse  it. 

The  substance  of  the  third  request  is 
that  the  warrant.v  made  by  the  defendant 
on  the  27th  day  of  April,  1885,  after  the 
contract  of  sale  was  concluded,  being 
without  consideration,  is  not  binding  on 
the  defendant.  There  is  in  the  record  no 
testimony  tending  to  show^  that  a  war- 
ranty was  made  on  that  date.  Doubtless 
the  defendant  meant  Exhibit  B,  that  was 
made  on  April  24tli.  As  heretofore  stated, 
this  exhibit  was  in  no  way  relied  upon  as 
a  warranty,  or  made  the  foundation  of  the 
action,  and  the  request  was  not  applica- 
ble to  the  testimony. 

Request  No.  4  was  rightly  refused.  It, 
in  effect,  stated  that,  if  the  horse  was  ca- 
pable of  producing  a  single  foal,  then  there 
was  no  breach  of  the  warranty  upon  that 
point.  The  defendant  was  not  entitled  to 
so  favorable  an  instruction. 

The  defendant's  fifth  prayer  reads  "that 
although  the  defendant  warranted  in 
writing  the  stallion  'Knight  of  the 
Shires,'  to  be  registered  in  tlie  Stud  Book 
of  England,  also  his  dam,  as  well  as  sire, 
and  that  the  defendant  would  furnish  the 
secretary's  receipt  for  such  pedigree,  still, 
it  the  jury  further  believe  from  the  evidence 
that  at  said  time  the  defendant  informed 
plaintiff  that  said  horse  was  not  regis- 
tered but  simply  eligible  to  registry,  and 
tliat  said  plaintiff  knew  that  said  horse 
was  not  registered,  and  did  not  rely  on 
said  warranty  in  making  his  purchase  of 
the  said  horse,  the  plaintiff  could  not  re 
cover  tor  a  breach  of  said  warranty,  as  in 
law  it  would  be  no  warranty  unless  the 
plaintiff  relied  upon  it  in  making  the  pur- 
chase. "  No  testimony  was  given  that 
the  defendant  informed  the  plaintiff  that 
the  horse  was  not  registered.  Such  testi- 
mony was  excluded,  and  we  think  rightly 
so. 

The  sixth  and  ninth  instructions  re- 
fused, stated  in  substance  that  defects  or 
blemishes  which  are  known  to  the  pur- 
chaser must  be  expressly  warranted 
against  to  make  the  seller  liable  for  such 
detects.  We  find  no  fault  with  the  state- 
ment of  the  law  in  these  instructions. 
The  plaintiff  did  not  seek  to  recover  for 
defects  that  were  visible  at  the  time  of  the 
purchase,  and  that  were  not  expressly  cov- 
ered b.y  the  terms  of  the  warranty.  The 
plaintiff  claimed  damages  because  the 
horse  was  unregistered,  and  on  account 
of  the  injury  which  the  horse  had  received 
prior  to  the  sale.  Both  of  these  matters 
were  expressly  covered  by  the  warranty. 

The  eleventh  request  covers  the  question 
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of  reliance  by  the  purchaser  upon  the  war 
ranty.  It  is  as  follows:  "  fll)  The  court 
further  instructs  the  jury  to  entitle  tlie 
plaintiff  to  recover  in  the  suit  it  is  not 
only  necessary  for  the  jury  to  find  from 
the  evidence  that  the  plaintiff  warrant- 
ed the  animal  in  question  as  alleged  in  the 
petition,  but  it  must  further  appear  from 
the  evidence  that  the  plaintiff  relied  upon 
said  warranty  in  making  the  purchase  of 
the  horse,  and  was  induced  to  make  said 
purchase  by  said  warranty,  and  it  must 
also  appear  from  the  evidence  that  the 
horse  was  not  as  warranted  at  the  time 
of  the  sale;  and,  unless  all  of  these  facts 
appear  from  the  evidence,  the  jury  should 


find  for  the  defendant."  The  law  un- 
doubtedly is,  and  has  been  so  declared  by 
this  court,  that  the  purchaser  of  personal 
property  must  have  relied  upon  the  state- 
ments of  the  seller  as  to  the  quality  of  ttie 
article  sold,  in  order  to  make  the  repre- 
sentations a  warranty.  Little  v.  Wood- 
worth,  8  Neb.  2n1;  Halliday  v.  Briggs,  15 
Neb.  219,  18  N.  E.  Rep.  Gf..  This  instruc- 
tion stated  the  law  correctly,  and,  not  be- 
ing covered  by  any  of  the  instructions 
given,  should  not  have  been  refused.  For 
the  errors  pointed  out,  the  judgment  of 
the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 
The  other  judges  concur. 
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WELLS  V.  TUCKER  et  ux. 

(3  Bin.  366.) 

Supreme  Court  of  Pennsylvania.    March  30,  1811. 

This  was  an  action  of  trover  for  two 
bonds,  tried  under  the  generiil  i.s.6iiie  at 
the  nisi  prlns  in  February  last  before  Mr. 
Ju.stice  Yeates. 

From  the  report  of  his  lionotjr,  the  evi- 
dence was  in  substance  this: 

Andrew  Crai^,  the  intestate,  had  adopt- 
ed the  wile  of  Tucker  at  a  very  early  ay;e, 
and  maintained  her  in  liis  hoiise  until  her 
murriase-  After  that  event,  he  frequently 
manife.^ted  his  kindness  to  her  family,  and 
in  one  or  two  unfinished  wills  which  he 
left  at  his  death,  appeared  to  have  de- 
signed a  legacy  of  about  £1000  for  lier  hus- 
band and  children.  He  died  on  the  20th 
August  180r),  intestate  and  without  issue, 
leaving  a  widow,  a  brother  and  sister, 
a)id  some  nephews  and  nieces  the  children 
of  deceased  brothers  and  sisters.  His 
widow,  vi'ho  by  the  law  of  New  Jersey 
where  he  had  lived,  was  entitled  to  half 
his  personal  estate,  proved  upon  the  trial, 
that  about  the  17th  of  August  1S03,  her 
husband,  liaving  then  a  sketch  of  a  will  in 
liis  hand,  which  he  was  too  ill  to  finish, 
said  to  her,  "I  have  bonds  against  Ben- 
jamin Tucker  (the  defendant)  to  the 
amount  of  about  £1000,  which  I  give  to 
his  children  to  be  divided  between  them." 
He  told  her  where  they  were,  wrapped 
np  in  tlie  pigeon-hole  of  a  desk,  of  which 
he  delivered  her  the  key, and  requested  her 
to  go  and  get  them.  She  accor<lingly  got 
them  and  locked  them  up  until  after  his 
death,  when  she  delivered  them  to  the 
defendants.  After  the  delivery.  Tucker, 
imprudentli',  but  not  with  any  dishonest 
view, canceled  them,  and  induced  the  orig- 
inal obligee,  who  had  assigned  them  and 
a  mortgage  for  securing  them,  to  the  in- 
testate, to  enter  satisfaction  of  record. 

.ludge  Yeates  charged  the  jury,  that  if 
they  believed  the  evidence  of  Mrs.  Craig, 
the.v  ought  to  find  for  the  defendants,  as 
he  was  of  opinion  that  the  delivery  of  the 
bonds  to  the  wile  for  the  children,  made 
them  a  good  donatio  causa  mortis. 

The  jury  found  for  the  defendants;" mo- 
tion for  a  new  trial. 

Ingersoll,  for  plaintiff.  Hallowell  and 
Ea  wle,  contra. 

TILGH.MAN,  C.  J.  This  is  an  action  of 
trover  for  two  bonds,  which  were  the 
property  of  A.  Craig,  the  plaintiff's  intes- 
tate. The  defendants  claim  them  as  a 
donatio  causa  mortis  made  by  Andrew 
CraiK  in  liis  last  illness  to  the  children  of 
the  defendants.  Andrew  Craig  died  intes- 
tate, and  without  issue,  and  the  gift  was 
proved  by  Theodosia  Craig,  his  widow, 
who  is  entitled  by  law  to  one  half  of  her 
husband's  personal  estate.  She  swore, 
that  the  gift  was  made  by  her  husband 
about  three  days  before  his  death,  and 
the  bonds  delivered  to  her,  to  be  by  her 
delivered  over,  and  that  she  kept  them 
locked  up  in  her  trunk  till  after  the  death 
of  her  husband,  when  she  gave  ihem  to 
the  defendants  tor  the  use  of  their  children. 

The  first  reason  offered  for  a  new  trial, 
is  that  the  verdict  was   against   evidence. 


But  this  does  not  appear  to  have  been 
by  any  means  the  case;  for  the  witness 
who  proved  the  gift  was  of  irreproachable 
character,  and  swearing  against  her  own 
interest.  Her  credibility  was  submitted 
to  the  jury,  and  1  cannot  say  that  they 
were  wrong  in  iielieving  her. 

The  secund  reason  for  a  new  trial  is, 
that  there  was  no  delivery  of  the  bonds, 
which  is  esscnlial  to  a  gilt  of  this  kind  ; 
that  a  delivery  to  the  wife,  was,  in  point 
of  law.  no  delivery  at  all,  and  that  the 
judge  who  tried  the  cause  eried  iu  not 
charging  the  jury  accordingly.  This  is  the 
only  point  for  consideration. 

A  donatio  causa  mortis  is  a  gift  of  a 
personal  chattel,  made  by  a  person  in  his 
lost  illness,  subject  to  an  implied  condi- 
tion, ttiat  if  the  donor  recovers,  the  gift 
shall  be  ^oU}.  So  also  it  shall  be  void,  if 
the  donee  dies  bafore  the  donor.  In  this 
and  some  other  circumstances  (being  sub- 
ject to  the  debts  of  the  donor,  etc.,)  it  is 
in  nature  of  a  legacy.  It  was  introduced 
into  the  common  law  from  the  Roman 
civil  law,  but  not  in  the  full  extent  in 
which  it  is  recognized  in  thelatrer.  The 
civil  law  takes  notice  of  three  different 
kinds  of  donationes  mortis  causa,  to  some 
of  which  delivery  is  essential,  hut  not  to 
.all.  It  is  unnecessary  to  inquire  minutely 
into  the  civil  law,  because  I  consider  it 
as  settled,  that  t(>  gifts  of  this  kind,  as 
incorporated  into  the  common  law,  deliv- 
ery is  necessary.  The  whole  la  w  on  this 
subject  is  fully  laid  down  by  Lord  Hard- 
\\ickein  Ward  v.  Turner,  2  Ves.  Sr.481.  It 
was  formerly  doubted,  but  is  now  estab- 
lished, (as  conceded  by  the  plaintiff's  coun- 
sel) that  a  bond  is  a  proper  subject  of  this 
kind  of  gift.  It  is  a  wise  principle  of  our 
law,  that  delivery  is  essential,  because 
delivery  strengthens  the  evidence  of  the 
gift.  Too  much  care  cannot  be  taken,  in 
insisting  on  the  most  convincing  evidence 
ir.  cases  of  this  kind;  for  these  donations 
do  in  effect  amount  to  a  revocation  iiro 
tan  to,  of  written  wills;  and  not  being 
subject  to  the  forms  prescribed  for  nun- 
cupative wills,  they  are  certainly  of  a 
dangerous  nature.  Now,  let  us  consider 
the  delivery  which  was  made  in  this  case. 
In  the  first  place,  it  was  not  to  the  donee, 
but  to  the  donor's  wife  to  be  by  her  de- 
livered over.  There  is  no  objection  to  this 
mode  of  delivery.  Whether  made  to  the 
donee  immediately,  or  to  another  for  his 
use,  is  immaterial.  It  was  so  decided  in 
Drui-y  V.  Smith,  1  P.  Wms.  404.  The  cir- 
cumstance relied  on  by  theplaintiff's  coun- 
sel, is,  that  the  delivery  to  the  wife  was  in 
fact  no  change  of  possession,  because  the 
possession  of  the  wife  is  the  possession  of 
the  husband,  and  the  wife  being  in  the 
husband's  power,  he  may  at  any  time 
take  back  the  possession,  and  thus  avoid 
the  gift.  To  give  this  observation  Its  full 
force,  it  is  contended  on  the  part  of  the 
plaintiff,  that  a  gift  of  this  kind  passes  the 
property  immediately,  and  is  not  subject 
to  revocation  by  the  donor.  Without  ali- 
solutely  committing  myself,  I  incline  to 
the  opinion,  that  in  this  as  in  several  otlier 
particulars,  it  partakes  of  the  nature  of 
a  legacy,  and  is  revocable.  No  case  has 
been  lited  exactly  in  point;  hut  it  is  laid 
down    in  Ayl.  I'and.   33],    that   It   maybe 
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revoUotI  by  the  donor's  repentintc  thereof; 
and  ill  Jones  v.  Xelby,  Prec.  C'li.  300,  the 
Jiord  Chancellor,  in  delivering  hi.s  opinion, 
Raid  to  the  counsel,  "you  agree  that  a 
donatio  causa  mortis  is  revocable  by  the 
testator."  It  is  true  that  in  the  argu- 
uiputs  of  the  counsel,  as  reported,  no  such 
concession  appears.  One  would  hardly 
Kupi)ose  however,  that  the  chancellor 
would  have  used  those  expressions  unless 
the  fact  had  been  so.  But  the  case  of  Mil- 
ler v.  Miller,  S  P.  Wms.  356,  is  strong  to 
the  point  of  delivery.  Indeed,  the  argu- 
ment from  that  case  Is  a  fortiori;  for  there 
the  donation  was  to  thti  wife,  and  the 
delivery  to  the  wife,  and  held  good. 
There  is  no  weight  in  the  remark,  that  in 
thatcase  the  testator  delivered  thechattel 
in  the  first  instance  to  a  servant,  to  be  by 
him  delivered  tothe^vife;  for  she  was  pres- 
ent, and  the  delivery  over  to  her  was 
made  in  a  short  time  and  in  the  testa- 
tor's presence.  There  can  be  no  reason 
why  a  deliver.v  to  the  wile  for  her  own 
use  should  be  good,  and  yet  not  good  if 
for  the  uoB  of  another.  D|)on  the  whole  j 
then  tliis  donation  was  perfect;  it  was 
made  in  the  testator's  last  illness,  and  I 
accompanied  with  the  delivery  of  thej 
bonds,  which  is  all  that  the  nature  of  the 
case  admits  of.  I  am  therefore  of  opinion 
that  the  plaintiff's  rule  should  be  dis- 
charged. 

YEATES,  J.  There  seems  to  me  no 
ground  whatever  for  asserting  that  the 
present  verdict  was  contrary  to  evidence. 
It  rested  solely  on  the  credibility  of  Theo- 
dosia  Craig,  the  widow  of  the  intestate,  of 
which  the  jurors  were  the  sole  judges. 
They  were  instructed  to  deliberate  calmly 
upon  her  testimony,  and  on  tlie  one  hand 
to  consider  the  danger  of  such  evidence, 
the  necessary  consequences  of  parcjl  evi- 
dence in  such  cases  in  general,  and  the  par- 
ticular prepossessions  of  the  witness  in 
this  case  towards  her  niece;  on  the  other 
band,  they  wore  told  to  recollect,  that 
she  testified  against  her  own  interest  as 
to  one  half  of  the  demand,  that  the  im- 
pulse of  her  husband's  mind  was  favour- 
ably directed  towards  Mrs.  Tucker  his 
adopted  child  from  early  infancy,  which 
was  confirmed  by  the  unfinished  wills 
wherein  he  marks  her  husband  and  chil- 
dren as  objects  of  his  bounty,  that  the 
probability  of  her  story,  her  character 
and  manner  of  giving  testimony,  slnmld 
also  be  taken  into  view,  and  a  temperate 
decision  formed  on  the  whole.  The  jury 
have  affirmed  the  credibility  of  the  wit- 
ness by  theii-  verdict, with  wliich  I  am  per- 
fectly satisfied.  As  to  the  cunduct  <if 
Tucker  in  cancelling  the  bon(is,  and  pre- 
vailing on  Stephen  Sicard  to  acknowledge 
satisfaction  on  the  record  of  the  mort- 
gage, after  he  had  assigned  it  over  to  the 
intestate,  the  jury  were  told  that  it  was 
highly  improper  and  reprehensible;  but  if 
the  children  inde[)en<lently  of  these  acts 
were  entitled  to  the  beneht  of  these  bonds, 
such  acts  would  not  defeat  their  interest 
therein. 

1  think  the  evidence  would  have  war- 
ranted the  jury  to  pronounce  the  gift  to 
the  defendant's  children  to  be  absolute  in 
the  first  instance,  and   to    take   effect   im- 


mediately, anil  therefore  irrevc^cable  in 
its  nature.  Nothing  was  said  or  hinted 
at,  of  its  being  a  conditional  gift  in  case 
of  his  death;  but  he  gave  the  bonds  to 
Tucker's  children  equally  to  be  divided  be- 
tween them;  and  such  might  be  a  good^ 
present  donatio  inter  vivos. 

Suppo.-^ing   however  that    the    act  was 
done  in  contemplation  of  death,  and    that 
it  could    only    take    effect    as    a   d(jnatio 
causa  mortis, I  think  it  may  be  established 
as  such.    It  is  agreed  on  all  hands,  that  ia 
such  cases  tlie  gift  must    be  made  in   the 
party'rf    last    bickness.  and    be   accompa- 
nied by  a  delivery   of  the    article    to    the 
donee,  or  some  one  in  his  behalf.     The  ob- 
jection  made  in  this  instance   is,  that    the 
delivery    to    the  intestate's   wife    was   in- 
sufficient, because  it  still  remained  while 
in  her   possession  subject   to  his   control, 
and   therefore  revocable.     The  answer  is, 
that   a   small    matter   will    operate   as   a 
good     delivery;  such    as     a     mixed     pos- 
session,  the    delivery   of    the   key    of    the 
room  in    which    the  furniture  given  is,  to- 
the   donee.      Smith    v.  .Smith.  2    Stra,  9.')."). 
Besides,  it  is  fully  established,  that  a  wife 
is  caj)able  of  taking  a  donatio  causa  mor- 
tis from  her  husband,  being  in  nature  of  a 
learacy,  though  it   need  not  be  proved  as  a 
will.     Miller  v.  Miller,  3  P.  Wms.  3.56,  2  Eq. 
Ab.   356,   pi.    24;  Lawson    v.  Lawson,lP. 
Wms.  441,2  Eq.    Ab.   575;    3    Wood.   sect. 
514.     Now,  what   good    reason    can  be  as- 
signed, that  the  [ki.ssi  ssion    of  the   article 
by    the  wife  is  snffiLient  to  validate  a   gift 
made  by  her  husband  in  his  last  illness  for 
her  exclusive   beneht,  and   yet  that  a  like 
possession  as  agent   for  another  shall  not 
be   good?     It  is  equally   subject    to   coun- 
termand and  revocation  in  both  instances. 
-Slie  may  be  attorney   to   deliver   seisin    to 
lier    liMsliand.     Co.    Litt.   .')2a.      Mortover 
we   have    the  authority  of  the   lord  chan- 
cellor for   asserting  that  a  dona tio  causa 
mortis    taking   place  in    luturo,  is  revoca 
ble  as  a  will  during    the  life  of   the  party, 
.lones    V.  Selby,    Prec.   Ch.   303.     And    the 
reason    why  it  should  not  prevail  against 
creditors,  is  that   it    is    considered    as    a 
legacy.     Drury    v.   Smith,   1   P.  Wms,  406; 
2Bla.   Com.   514.     Accoiding  to    the    lan- 
guage of  the  chancellor   in  the  last  case,  a 
man   certainly,  notwithstanding   his  will, 
has  a  power  to  give  away  any  part  of  hi-s 
estate   in    his   lifetime.     He  mi'j;lit    in    his 
lifetime,  after   the  making  of  his  will,  give 
away    any    part  of  his  estate  absolutely ; 
and  by  the   same   reason    he  might  do  it 
conditionally.     The   conditional   gift   pre- 
supposes the  [)ower   of  revocation;    were 
it  not  so,  a  gift  bona  fide  in    the  lifetime 
of  the  party,  would  prevail  against   cred- 
itors after  his  death. 

Many  of  the  observations  of  the  plain- 
tiff's counsel  seem  to  me  rather  referable 
to  the  general  state  of  the  law,  as  now 
settled,  than  as  objections  to  what  was 
done  either  by  the  court  or  jury  in  the 
cause  before  them.  I  feel  the  force  of  the 
remarks  made,  that  a  written  will  is  at- 
tended with  more  security  and  certain- 
ty, than  a  verbal  gift  of  goods  and  prop- 
erty in  the  nature  of  a  donatio  causa  mor- 
tis; and  that  frauds  and  perjuries  may 
arise  from  parol  testimony  in  the  latter 
case,  no   reasonable  mind  can  doubt.    To 
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the  court  belongs  the  duty  of  deciding 
upon  the  competency  of  evidence;  but  the 
jury  ultimately  must  decide  upon  the 
credibility  of  the  wituesHes.  An  to  a 
widow's  oath  in  casea  of  this  nature,  her 
interests  will  in  general  prevent  her  from 
acting'  collusively  to  the  prejudice  of  chil- 
dren, or  collateral  kinsmen.  Should  it  un- 
happily prove  otherwise,  I  linow  of  no 
other  safeguard  than  the  intelligence  of 
independent  jurors.    If  the  circumstances 


will  fairly  warrant  the  conclusion,  that  a 
nefarious  scheme  has  been  meditated  to 
plunder  the  next  of  kin,  I  trust  it  would 
soon  be  rendered  abortive. 

On  the  whole,  I  am  of  opinion,  that  judg- 
ment on  the  verdict  should  be  rendered  for 
the  defendants. 

BEACKliNEIDGK,  .T.,  was  of  the  same- 
opinion. 
Judgment  for  defendants. 
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WHEELHOUSE  v.  PARR. 

(6  N.  E.  Rep.  787,  141  Mass.  593.) 

Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    May  8,  1886. 

This  was  an  action  of  contract  to  re- 
cover f  440.'J2  for  a  lot  of  leu  ther  sold  to  de- 
fenrlant.  Hearing  in  tlie  Kuperior  court, 
v,-hicli  found  for  the  plaiiitifl',  and  the  de- 
fendant appealed.  The  facts  appear  in  the 
opinion. 

F.  W.  Qua  and  F.  P  Marble,  for  plain- 
tiff.    Win.  H.  Anderson,  for  defendant. 

DEVENS,  J.  When  soods  ordered  and 
contracted  for  are  not  diiectl.y  delivered 
to  the  purchaser,  but  are  to  lie  sent  to 
him  by  the  vendor,  and  the  vendor  deliv- 
ers them  to  the  carrier,  to  be  transported 
in  the  mode  agreed  on  by  the  parties,  or 
directed  by  the  purchaser;  or  when  no 
Uf>i'eement  is  made,  or  direction  given,  to 
be  transported  in  the  usual  mode;  or 
when  the  purchaser,  being  informed  of  the 
mode  <;f  transportation,  assents  to  it;  or 
when  there  have  been  previous  snles  of 
other  Koods  to  the  transportation  of 
which,  in  a  similar  manner,  the  purchaser 
has  not  objected, — the  goods,  when  de- 
livered to  the  carrier,  are  at  the  risk  of 
the  purchaser,  and  the  property  is  deemed 
to  be  vested  in  him,  subject  to  the  ven- 
dor's right  of  stoppage  in  transitu.  This 
proposition  assumes  that  proper  direc.- 
lions  and  information  are  given  to  the 
cqrrier  as  to  forwarding  the  goods.  Whit- 
ing V.  Farrand,  1  Cocn.  (iO;  Qniraby  v. 
Carr,  7  Allen,  417;  Finn  v.  Clark,  Id  Allen, 
484;  Finn  v.  Clark,  la  Allen,  522;  Uowuer 
v.  Thompson,  2  Hill,  137;  Foster  v.  Rock- 
well, 104  Mass.  170;  Odell  v.  Boston  &  M. 
R.  R.,  109  Mass.  50;  Wigton  v.  Bowley,  lyo 
Mass.  252. 

The  defendant  had  made  a  purchase  cf 
leather  in  November  previously  tothepur- 
chase  of  that  the  price  of  which  is  in  con- 
troversy, under  a  direction  to  the  plaintiff 
tp  "ship  to  care  of  D.  and  C.  Mclver,  ship- 
ping merchants,  Liverpool,  as  soon  as 
possible.for  their  nextsteamer  to  Boston, 
direct."  This  shipment  was  made  as  or- 
dered, and  on  vDecembaf  16,  1S84,  the  de- 
fendant sent  a  further  order  saying:  "Ah 
regards  the  shipping  of  the  leather  just 
received,  you  have  done  everything  satis- 
factory.    Ship   this  order  in  like  manner." 

The  directions  by  which  the  jilaiutiff 
was  to  be  controlled  must  be  interpreted 
as  requiring  him  to  forward  the  goods 
to  D.  &  C.  Mclver,  to  be  transported  by 
them  by  the  Cunard  line,  of  which  they 
were  managers  and  agents.  The  words 
"their  next  steamer"  could  not  have 
meant  any  steamer  which  would  accent 
freight  from  D.  &  C.  Mclver.  Case?  may 
be  readily  imagined  where  these  words 
would  be  of  the  highest   importance;  as  if 


the  defendant  had  an  open  policy  of  in- 
surance protecting  his  goods  which  might 
be  sent  by  the  Cnnard  line.  It  might  also 
be  true  that  the  defendant  would  not 
deem  a  policy  of  insurance  necessary 
when  goods  were  sent  by  a  well-esttib- 
lished  passenger  line,  where  greater  pre- 
cautions might  probably  be  taken  for 
safety,  which  he  would  deem  necessary 
when  they  were  sent  by  a  jnirely  freight- 
ing steamer.  The  goods  were  actually 
forwarded  to  D.  &  C.  Mclver,  with  instruc- 
tions in  conformity  with  the  directions  of 
the  defendant,  and,  had  the  matter  ended 
there,  so  far  as  any  directions  to  1).  &('. 
Mclver  is  concerned,  the  plaintiff  would  be 
entitled  to  treat  lliem  as  delivered  to  the 
defendant,  and  to  require  him  to  pay  the 
puri'hase  money.  If,  on  the  other  hand, 
while  the  goods  were  yet  in  the  hands  of 
the  carrier,  and  before  transportation  of 
them  hadcommenced,  the  plain  tiff  changed 
the  directions  given  to  him  by  the  defend- 
ant, or  authorized  the  carrier  to  trans- 
port them  in  a  different  mode  from  that 
directed  by  the  defendant,  and  loss  has 
thereby  occurred,  he  cannot  contend  that 
they  were  djlivered  to  the  defendant  by 
him.  By  continuing  to  exercise  dominion 
over  them,  and  by  giving  a  new  direction, 
impliedly  withdrawing  the  directions  fire- 
viously  given,  he  cannot  be  allowed  to 
assert  that  he  had  made  a  complete  deliv- 
ery by  his  original  act,  if  a  loss  has  oc- 
curred by  reason  of  that  which  he  has 
subseijuently  done  or  directed.  The 
chanf.'e  in  the  directions  given  relates 
back  to  and  qualifies  the  original  deliv- 
ery 

The  plaintiff,  in  answer  to  a  letter  from 
D.  &  C.  Mclver,  after  the  goods  had 
reached  them,  inquiring  whether  they 
were  to  keep  the  goods  "for  our  steamer, 
14th  inst.,  or  ship  by  the  Glamorgan,"  or- 
dered them  to  be  shipped  by  the  steamer 
ai  riving  out  first,  presumably  the  steamer 
which  I).  &  C.  Mclver  believed  would  be 
the  first  to  arrive.  The  Glamorgan  was 
not  a  steamer  of  any  line  of  n  hich  P.  &(;.,- 
Mclver  were  owners  or  agents,  and  in  no 
V\  ay  answers  >he  description  of  "their 
steamer"  as  applied  to  1).  &  C.  Mclver. 
By  neglecting  to  limit  the  authority  of 
D.  &  C.  Mclver  to  semi  by  a  steamer  which 
could  be  thus  described,  and  by  directing 
them  to  send  by  the  steamer  which  would 
first  arrive,  the  plaintiff  had  failed  to 
com[ily  with  the  orders  of  the  defendant 
as  to  the  shipment  of  eoods;. and  if  cor- 
rect directions  had  originally  been  given, 
had  withdrawn  them,  and  substituted 
others.  When,  therefore,  exercising  the 
authority  thus  given  by  the  plaintiff,  D. 
&C.  Mclver  send  by  the  Glamorgan,  as 
being,  in  their  judgment,  the  steamer 
likely  to  arrive  first,  and  a  loss  occurs,  it 
should  not  be  borne  by  the  defendant, 
whose  directions  have  not  been  followed. 
Judgment  for  the  defendant. 


WHEELWRIGHT  v.  DEPEYSTER. 


861 


WHEELWRIGHT  v.  DEPEYSTER. 

(1  Johns.  4n.) 

Supreme  Court  of  New  York.    Aug.  Term,  1806. 

This  was  an  action  uf  trover,  for  a 
quantity  of  coffee.  Tlie  cause  was  tried 
at  tlie  New-York  Sittings,  the  ISth  day  of 
April,  1S06,  before  Mr.  Justice  Spencer. 

At  the  trial,  the  following  facts  ap- 
peared in  evidence.  The  plaintiffs  were 
owners  of  the  schooner  Peggy,  of  New- 
bury port,  and  of  a  greater  part  of  ttie  car- 
go, consisting  of  coffee  in  hogsheads,  bar- 
rels ami  bags,  marked  S.  P.,  and  they  and 
the  master  were  joint  owners  of  another 
part  of  the  cargo,  being  five  bags  of  coffee, 
without  inarlvs.  The  schooner  had  sold 
her  outward  cargo  at  St.  Marks,  In  the 
island  of  St.  Domingo,  In  January,  lst)4, 
and  took  In  her  homeward  cargo,  consist- 
ing chiefly  of  coffee,  beltjnglng  to  the 
plaintiffs  and  otiiers.  On  her  voyage 
hon-.eward  to  the  United  States,  slie  was 
captured,  the  l.^th  of  February,  1S04,  by 
a  French  privateer,  and  carried  Into  St. 
Jago  de  Cuba,  where  she  arrived  ihe  Ist 
of  March.  The  coffee  in  question  was  pur- 
chased, on  account  of  the  defendants,  of 
a  Spanish  mercliant,  at  St.  Jago  de  Cuba, 
and  the  ship  Two  Brothers,  in  which  it 
was  brought  to  New-York,  went  along 
side  of  the  Peggy,  and  took  It  ont  of  her. 
The  coffee  came  into  possession  of  the  de- 
fendants, with  the  rest  of  the  cargo  of  the 
Two  Brothers,  in  May,  ISOJ,  and  a  de- 
mand thereof  was  made  by  the  plaintiffs 
on  the  L'Oth  of  May,  which  was  refused  by 
the  defendants.  It  further  appeared,  that 
the  coffee  in  question  had  been  purchased 
by  the  plaintiffs  at  St.  Marks,  which  all 
the  time  was  in  possession  of  negroes,  un- 
der the  government  of  Dessalines,  and  in 
a  state  of  revolt  from  the  French  govern- 
ment. Great  quantities  of  coffer  are  sold 
at  St.  Jago  de  Cuba,  but  chiefly  prize 
coffee.  Tlie  master  and  crew  of  the  Tno 
Brothers,  when  they  took  the  coffee  on 
board,  had  no  knowledge  of  tlie  plaintiffs' 
claim,  but  believed  It  to  have  been  the 
property  of  the  vendor  there. 

The  defendants  then  offered  in  evidence 
certain  proceedings  of  the  agency  of  the 
French  government  at  St.  Jago  de  Cuba, 
and  the  sentence  of  condemnation  of  the 
Peggy  and  her  cargo  by  a  French  admi- 
ralty court  at  St.  Domingo.  Tliese  docu- 
ments were  admitted  to  be  duly  authen- 
ticateil,  and  contained  the  whole  of  the 
proceedings.  The  facts  which  they  dis- 
closed were,  that  after  a  proces  verbal 
and  examination  of  the  master  and  mate, 
a  survey  of  the  Peggy  was  ordered  by  the 
French  agency  of  St.  Jago  de  Cuba,  and 
it  being  reported  that  she  was  leaky,  and 
her  cargo  In  danger  of  being  spoiled,  it 
was  ordered  to  be  sold  provisionally,  and 
the  proceeds  to  be  deposited,  to  abide  the 
final  decision;  and  the  whole  cargo  was 
sold,  under  such  order,  to  a  Spanish  mer- 
chant there;  that,  afterwards,  on  the  16th 
of  April,  subsequent  to  the  sale  of  the 
coffee  to  the  defendants,  a  sentence  of  con- 
demnation was  pronounced  on  the  cofiee 
at  St.  Domingo,  grounded  on  a  prtices 
verbal  drawn  up  at  sea,  and  one  at  St. 
Jago   de  Cuba,  by  the  French  agent  tliere, 


at  the  time  the  Peggy  arrived  as  a  prize, 
and  on  the  examination  of  the  master  and 
mate.  The  cause  of  condemnation  as- 
signed, was  a  contravention  of  the  ar- 
rest of  the  French  government,  as  to  the 
trade  and  intercourse  with  those  parts 
of  the  island  of  St.  Domingo  that  were  in 
possession  of  the  negroes.  This  evidence 
was  objected  to  by  the  plaintiffs,  and  was 
overruled  by  the  judge.  The  defendants 
then  offered  to  prove,  that  an  agency  of 
the  French  government  for  such  purposes 
was  established  at  St.  Jago  de  Cuba,  by 
permission  of  Spain,  with  power  to  pro- 
ceed in  the  manner  stated  ;  hut  the  judge 
overruled  the  testimony.  It  appeared  in 
evidence,  that,  at  that  time,  Spain  was 
not  at  war  with  any  power. 

The  judge  charged  the  jury,  that  the 
property  of  the  coffee  remained  in  the 
plaintiffs,  and  had  not  been  changed,  ei- 
ther by  the  purchase  made  by  the  defend- 
ants, nor  by  any  of  the  acts  and  pruceed- 
lugs  of  tlie  captors,  or  the  French  tribu- 
nals; that  In  ascertaining  the  damages, 
they  ought  to  take  into  calculation,  not 
only  the  coffee,  exclusively  owned  by  the 
plaintiffs,  but  a  moiety  of  that  part  also 
owned  by  them  jointly  with  the  master. 
Tlie  jury  found  a  verdict  for  the  plaintiffs 
accordingly. 

The  defendants  moved  for  a  new  trial, 
on  the  following  grounds.  I.  That  the 
property  in  the  coffee  became  vested  in 
tne  defendants  by  the  purchase;  2.  That 
prize  goods  may  la  wfully  be  sold  by  the 
captors  in  a  neutral  country,  with  the 
consent  of  tlie  neutral  power;  3.  That  a 
neutral  power  may  lawfully  ijermit  a  bel- 
ligerent to  bring  prizes  into  its  ports,  and 
to  proc?ed  against  them  there  for  offences 
against  the  laws  of  neutrality;  4.  That  a 
prize  carried  into  a  neutral  port,  may  be 
condemned  while  lying  there,  by  the  tribu- 
nals In  the  country  of  the  captor;  5.  That 
prizes  may  be  sold  previous  to  a  condem- 
nation, and  a  condemnation  after  such 
sale,  by  a  court  of  competent  jurisdiction, 
will  devest  the  original  owner  of  his  prop- 
erty;  6.  That  the  proceedings  and  con- 
denination  in  the  present  case  ought  to 
have  been  received  in  evidence,  as  they 
were  conclusive,  and  formed  a  complete 
defence  in  the  cause;  7.  That  the  present 
suit  is  a  question  of  prize  or  no  prize,  and 
belongs,  therefore,  exclusively  to  the  prize 
courts;  8.  That  the  judge  misdirected  the 
jury,  as  to  the  assessment  of  damages  for 
the  moiety  of  the  coffee,  which  the  plain- 
tiffs owned  jointly  with  the  master. 

Harison  and  D.  A.  Ogden,  for  plain- 
tiffs. S.Jones  and  Hoffman,  for  defend- 
ants. 

KENT,  Ch.  J.  delivered  the  opinion  of 
the  court.  This  cause  was  very  ably  ar- 
gued by  the  counsel,  and  the  several 
points  aubmitted,  have  received,  as  they 
merited,  the  attentive  consideration  of  the 
court. 

It  was  contended  that  a  bona  fide  pur- 
chase by  the  defendants  at  St.  Jago,  for 
a  valuable  consideration,  and  without 
notice,  was  equivalent  to  a  purchase  in 
market-overt  under  the  English  law,  and 
bound  the  property  against  the  party 
who   had   right.     As   no   local   law  Is   al- 
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Icged,  or  prnverl,  this  question  must  be 
governed  by  the  general  principles  of  the 
law  of  sales,  which  we  are  to  presume,  un- 
til the  contrary  lie  shown,  are  receiver!  and 
adij])ted  in  all  comniercial  countries,  at 
St.  .(ago  as  well  as  at  New-York.  It  was 
the  maxim  of  tiie  civil  law  that  nemo  plus 
juris  in  alium  tr"insterre  potest  quair,  ipse 
habet;  and  this  plain  dicta te  of  common 
sense  is  considered  by  FoChieri  and  Er- 
skine^  as  a  fundamental  doctrine  of  the  con- 
tract of  sale  in  France  and  Scotland  ;  and 
there  is  good  reason  to  conclude,  that  it 
prevails  in  most  of  the  countries  in  Eui'ope 
wliicli  liave  felt  the  influence,  or  obeyed 
the  precepts,  of  the  civil  law.  Lord 
Kaimes,  in  his  Historical  Law  Tracts,  tit. 
"History  of  Property,"  vindicates  this 
principle  in  the  transfer  of  chattels,  am' 
observes,  that  when  notions  of  property 
were  slifiht,  a  bona  fide  purchaseof  stolen 
goods,  gave  a  good  title  against  the  orig- 
inal owner;  but  that  in  the  progress  of 
society,  property  acquired  sucli  stability 
and  energy,  as  to  affect  the  subject  wher- 
ever found,  and  to  exclude  even  an  honest 
purchaser,  when  the  title  of  his  vendor 
was  discovered  to  be  defective.  It  was 
also  a  principle  in  the  English  common 
law,  that  a  sale  out  of  market-overt  did 
not  change  the  property  against  the 
rightful  owner,  and  the  custom  of  the  city 
of  London,  which  forms  an  exception  to 
the  general  rule,  has  always  been  regard- 
ed and  restricted  by  the  courts,  with  un- 
usual jealousy  and  vigilance.  (Comvns' 
Dig.  tit.  "Market,"  E.)  The  effect  of 
such  a  pni-i'hase  made  here  is  not  sttictly 
before  us,  but  I  have  no  difficulty  in  say- 
ing that  I  know  of  no  usage  or  regula- 
tion within  this  state,  no  Smxou  institu 
tion  of  markets-overt,  which  controls  or 
inteiferes  with  the  application  of  the  com- 
mon law. 3  The  purchase  by  the  defend- 
ants did  not,  therefore,  of  itself,  and  with- 
out reference  to  the  title  of  the  vendor, 
give  them  an  Indefeasible  right  to  the 
goods  in  (luestion. 

The  original  title  of  the  plaintiffs  to  the 
coffee  being  made  out  upon  the  trial,  and 
not  contested  here,  we  are  next  to  inquire, 
whether  the  power  and  proceediniis  of  the 
agent  of  the  French  goveriin.eut,  estab- 
lished at  St.  Jago,  were  competent  to 
authorize  a  sale  of  the  coffee.  This  agen- 
cy would  appear  to  have  been  a  rtrize  tri- 
bunal with  limited  and  provisicjnal  pow- 
ers. There  was  a  proces  verbal  received, 
and  examinations  taken  by  its  authority, 
and  a  survey,  sale  and  deposit  of  the  pro- 
ceeds ordered,  and  the  agency  is  stated  to 
have  been  established  for  such  purposes. 
It  also  appears,  that  nt  the  time  of  the 
bringing  of  the  vessel  into  St.  Jago  as  a 
prize,  and  at  the  time  of  the  sale,  Spain 
was  a  neutral  powei-,  and  that  there  had 
not  been  any  judicial  condemnation  of  the 
cargo;  but  only  an  order  of  this  agency 
for  a  provisional  sale.  I  need  not  ques- 
tion a  provisional  sale  in  cases  of  necessi- 
ty,* under     the    orders    of    a    competent 


27. 


'Traite  du  contrat  de  vente,  part  1.  n.  7. 
'Institute  of  the  law  of  Scotland,  vol.  2.  481. 
'See  Hiern  v.  Mill,  13  Vesey,  jun.  121. 
■■See  Jennings  v.  Carson,  4  Cranch's  Rep.  3.  16. 


court;  but  I  deny  the  legality  of  the  power 
exercised  at  St.  Jago.  The  object  of  such 
tiibunals  in  neutral  ports,  is  probably  to 
facilitate  the  sale,  and  increase  the  profits 
of  prizes;  but  the  object  is  not  to  be  at- 
tained by  such  meHns.  Ausis  talibus  istis 
non  jura  subserviunt.  Neutral  ports  are 
not  intended  to  be  auxiliary  to  the  opera- 
tions of  the  parties  at  war,  and  the  law 
of  nations  has  very  wisely  ordained  that 
a  prize  court  of  a  belligerent  captor  can- 
not exercise  jurisdiction  in  a  neutral  coun- 
try. All  such  assumed  authorities  are 
unlawful,  and  their  acts  void.  This  was 
so  considered  by  the  English  court  of  ad- 
miralty in  the  case  of  Flad  Oyen,  (1  C. 
Pvob.  Adm.  135.)  and  by  the  conrt  of  K.  B. 
in  the  rase  of  Havelock  v.  Rock  wood,  (-i 
Term  Rep.  268.)  Lampredisiaysdown  the 
same  rule  by  saying  that  the  judgment  i.f 
condemnation  ought  to  be  rendered  nut 
of  the  territory  of  the  neutral  power. 
The  |)roper  and  regular  court  tocondemn, 
says  the  highly  respected  and  authorita- 
tive Answer  to  the  Prussian  Memorial,  is 
the  court  of  that  state  to  which  the  cap- 
tor belongs;  and  that  questions  of  prize 
are,  and  can  be,  cognisable  only  in  such 
courts,  and,  consequently,  that  the  erect- 
ing foreign  courts,  or  jurisdictions  else- 
where, to  take  cognisance  thereof,  is  con- 
trary to  the  known  practiceof  all  nations.* 
The  Austrian  ordinance  of  neutrality  of 
the  7th  of  August,  imOIJ,  art.  17.  refers  to 
and  admits  as  valid,  condemnati(jns  only 
by  the  judicial  authorities  of  the  countries 
of  the  captors;  and  the  supreme  court  of 
the  United  States,  in  the  case  of  (jlass  v. 
The  Sloop  Betsey,  (3  Dallas,  6.)  declared, 
that  no  foreign  power  could  of  right  in- 
stitute any  prize  court,  or  judicature  of 
any  kind,  within  the  I'nited  States,  unless 
warranted  by  treaty.  Fri.m  these  cases, 
from  the  reason  and  fitness  of  the  thing, 
and  from  the  manifest  inconvenience  and 
abuse  which  would  result  to  neutral 
rights,  as  well  as  to  those  of  the  powers 
at  war,  from  the  toleration  of  a  contrary 
practice,  I  am  satisfied,  that  the  rule 
which  I  have  stated  is  correct  and  just, 
and  supported  by  the  soundest  authority. 
The  proceedings  of  the  French  agency  at 
St.  Jago  are,  then,  to  be  put  out  of  view, 
as  being  coram  non  judice,  and  we  are  to 
consider  the  sale  as  made  without  any 
judicial  sanction. 

Such  a  naked  sale  by  a  captor  even  of 
propert.y  professedly  belonging  to  an  en- 
emy, is  void  in  law,  and  inc'apable  <if  de- 
vesting the  titleof  the  original  proprietor. 
It  Is  requisite  that  a  sentence  of  condem- 
nation be  given  by  a  court  of  the  sover- 
eign of  the  captor,  before  a  title  to  the 
prize  can  be  transferred. ^  This  excellent 
rule  has  been  long  known  and  established 
in    the   English    admiralt.v,  as  appears  by 


'De  Commerclo  Neutrali,  &c.  sec.  14.  See  also 
Azum's  Maritime  Law  of  Europe,  vol.  3.  p.  254. 

"Pindlay  v.  The  William,  1  Peters's  Adm.  Decis. 
27.  Jolly  V.  The  Neptune,  3  Peters's  Adm.  Decis. 
34.5,  346.  The  Kierlishett,  3  C.  Rob.  Adm.  Rep.  96. 
See  also,  Donaldson  v.  Thompson,  1  Campbell's  N. 
P.  Cases,  4«i. 

'  See  The  Nostra  de  Conceiscas,  5  C.  Rob.  Adm. 
Rep.  294.  The  Falcon,  6  C.  Rob.  Adm.  Rep.  194-198. 
Case  of  The  Falcon,  1  Bee's  Adm.  Rep.  93.  Sas- 
portas  v.  Jennings,  1  Bay's  S.  C.  Rep.  478. 
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the  case  of  Thermolin  v.  Sands;  (Carth. 
423,  V2  Mofl.  14M.)  and  it  seems  now  to  be 
equally  recognised  on  the  continent  as  part 
of  tlielaw  and  practice  <it  nations.  (The 
case  of  the  Flad  Oyen,  10.  Rob.  i:S5.  and  of 
theUenriclt  &  Maria,  4  C.  Rob.  43.  Heinec. 
de  nav.  ob.  vet.  mer.  veh.  conini.  sec.  16. 
Azuni'a  MarltimeLaw,  vol. 2.  p.  i'42.)  Our 
own  government,  also,  adopted  the  rule 
during  the  revolutionary  war,  and  bound 
itself  to  observe  it.  With  respect  to  the 
capture  of  neutral  vessels  under  the  pre- 
tence of  a  violation  of  neutral  duty,  or 
of  contravening  the  decrees  of  a  foreign 
governiuent,  as  was  the  instance  in  the 
ease  before  ns,  the  necessity  of  a  previous 
trial  and  iudxraent  is  still  more  urgent 
and  palpable,  and  that  necessity  is  univer- 
sally admitted. 

We  are  next  led  to  examine  the  effect  of 
the  sentence  of  condemnation  at  St.  Do- 
mingo, subsequent  to  the  sale  at  St.  Jngo. 
This  sentence  was  intended  to  act  retro 
spectively,  and  to  cure  all  defects  in  the 
proceedings  before  the  French  agency,  but 
it  does  not  appear,  and  from  the  ca.se  we 
cannot  intend,  that  the  prt.ceeds  of  the 
sale  under  the  order  at  St.  Jago  were  de- 
posited in  any  other  place  than  St.  Jago, 
and  the  admiralty  at  St.  Domingo  pro- 
ceeded to  exorcise  juriesdictionover  thecar- 
go,  and  to  adjudge  it  la  wful  piize,  when 
the  subject  matter  of  their  sentence  was 
within  the  territory  (if  a  neutral  power. 
An  important  and  delicate  question  then 
arises,  whether  we  are  bound,  in  such 
cases,  by  the  decision  of  a  prize  court. s 
Such  a  court  acts  in  rem  only,  and  it  can- 
not exercise  a  competent  or  efficient  au- 
thority unless  it  have  possession  of  the 
subjsct.  Possession  must  be  essential  to 
its  jurisdiction.  It  is  the  duty  of  a  prize 
court  to  give  a  prompt  and  fairhearing  to 
all  parties,  and  to  restore  instantly,  if  up- 
on a  summary  examination  theredoes  not 
appear  sufficient  ground  to  proceed.  But 
how  can  this  hearing  be  had,  and  this 
restoration  made  and  eiif  irced,  when  the 
subject  matter  in  controversy,  and  perhaps 
the  captors  and  car)tured,  are  in  a  foreign 
country?  The  admission  of  a  practice  so 
incompatible  with  the  very  constitution 
of  a  prize  court  would  lead  to  the  great- 
est confusion.  Suppose  a  foreign  prize 
court  should  sustain  a  libel  against  a  ves- 
sel lying  within  one  of  our  own  harbours, 
and  should  proceed  to  try,  condemn  and 
sellthesame;  would  any  person  hesitate 
to  say  that  such  a  jurisdiction  was  inad- 
missible? that  such  a  proceeding  was 
coram  non  judice?  To  sustain  jurisdic- 
tion in  such  a  case  would  be  the  height  of 
iniustice  and  absurdity.  The  old  rule,  men- 
tioned by  Bynkershock,  of  allowing  bel- 
ligerents to  carry  their  prizes  into  neutral 
ports,  and  to  sell  them  there,  was  founded 
on  the  doctrine  that  bringing  the  prize  in- 
fra praesidia  did  of  itself  work  a  transfer 
of  title.  But  the  alteration  in  the  sense 
and  practice  of  nations.byrequiringa  judi- 
cial condemnation  before  a  change  of  ti^le 
can  take  place,  has  done  away  the  former 
indulgence,  as  incompatible  with  the  new 
improvement;     an     improveuient     which 


»See  Rose  v.  Himely,  4  Cranch's  Rep.  241-293. 
The  Sophie,  6  C.  Rob.  Adm.  Rep.  138. 


has  become  an  essentialand  mostealutary 
control  over  the  exercise  of  the  right  of 
maritime  capture.  Valin,  who  published 
his  (commentaries  in  HfiO.  considered  it 
then  as  having  become  thelaw  of  nations, 
that  prizes  could  not  becarried  into  a  neu- 
tral port,  unless  in  cases  of  necessity,  with- 
out a  violation  of  neutrality,  and  this 
prohibition  was  in  one  of  the  established 
ordinances  of  the  marine.  (Ord.  de  la 
Marine  des  Prises,  art.  14.  and  Valin, 
ibirt.1  Among  the  regulations  of  congress 
upon  this  subject,  in  the  year  ]7sl,  they 
acknowledged  their  obedience  to  thelaw 
of  nations  according  to  the  general  usages 
of  Europe;  and  they  undoubtedly  de- 
clared their  understanding  of  those 
usages,  when,  in  the  same  year,  they  or- 
dere'l  all  prizes  to  be  kept  safe  without 
sale,  until  they  harl  been  passed  upon  by  a 
competent  court,  and  that  all  prizes  were 
to  be  brought  for  a  judicial  determination 
before  a  prize  court  within  the  United 
States,  or  within  the  dominion  (,f  an  all.v 
of  America.  (Journals  of  Congress,  vol. 
7.  68.  ISO.)  The  case  cited  from  March,  is 
interesting,  inasmuch  as  it  contains  so 
early  a  recognition  in  England,  of  the 
modern  rule,  that  a  prize  must  bebrought 
infra  praesidia  of  the  power  by  whosesub- 
ject  it  was  taken,  or  the  property  would 
not  be  altered,  and  the  sale  would  be 
void. 

Sir  William  Scott,  in  the  case  of  the 
Henrick  &  Maria,  (4  C.  RoI).4H.)  admitted, 
that  upon  principle,  and  accordimr  to  the 
better  opinion  and  practice,  the  prize  ought 
to  be  brought  within  the  ports  of  the  sov- 
ereign of  the  captor,  or  within  those  of  an 
ally  of  such  sovereign,  and  that  possession 
founded  the  jurisdiction  ;  but  he  observed, 
that  the  English  admiralty  had  gone  too 
far  in  sanctioning  condemnations  in  Eng- 
land, of  prizes  abroad  in  a  neutral  port, 
to  permit  him  to  recall  the  villous  prac- 
tice of  the  court  to  the  acknowledged 
principle.  We  are,  fortunately,  under  no 
such  embarrassment  in  the  present  case; 
and  tliough  precedentshave  controlled  Sir 
William  Scott, ego  tanien  Scevolaeassenti- 
or;9  and  we  are  at  liberty  toconsider the 
condemnation  at  St.  Domingo  as  void, for 
want  of  jurisdiction  in  the  court  over  the 
subject. 10 

It  has  been  strongly  urged,  that  this 
court  is  concluded  by  the  sentence,  and 
has  no  authority  to  inquire  into  its  extent 
and  force,  because  the  question  of  jjrize, 
and  all  questions  incident  thereto,  belong 
to  the  exclusive  cognisance  of  the  admi- 
ralty courts.  It  is  a  sufficient  answer  to 
all  this,  to  observe,  that  we  arenot  inquir- 
ing into  the  question  of  prize.  The  plain- 
tiffs prove  a  property  in  the  coffee,  and  the 
defendants  justify  under  a  capture,  con- 
demnation and  sale  abroad;  but  before 
the  defence  can  be  received,  it  must  ap- 
pear that  the  condemnation  was  by  a 
court  having  competent  jurisdiction  in 
the  case,  and  so  far  we  have,  of  necessity, 

'Cicero,  Epist.  ad  fatn.  7.  22. 

><>See  The  Sophie,  fi  C.  Rob.  Adm.  Rep.  139.  note. 
The  decision  in  the  case  of  the  Henrick  &  Maria 
was  affirmed  in  the  high  court  of  appeals.  The 
Comet,  5  C.  Rob.  Adm.  Rep.  285.  The  Purissima 
Conception,  6  C.  Rob.  Adm.  Rep.  47.  S.  P. 
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an  incideutal  jurisdiction.  It  would  be  a 
nionKtrous  (li)cCriiie,  to  liold  that  we  were 
confiliideil  by  every  assumed  autliority. 
We  are  not  to  examine  into  the  validity  oJ 
the  capture,  but  we  must  look  so  far  ns 
to  see  whether  the  condemnation  was  by  a 
tribunal  competent  to  pronounce  it  in  the 
given  case,  and  if  that  is  once  ascertained, 
agree  that  we  must  admit  the  defence  to 
be  concljsive.il  In  the  case  of  Oddy  v. 
BoviJl,  {'I  Enst,  47:!.)  a  siiiiilar  question 
arose,  as  to  the  legality  of  a  French  prize 
court  sitting  in  Spain,  and  no  objection 
was  raised  as  to  the  competency  of  the 
court  of  K.  i;.  to  sustain  the  inquiry; 
and  in  tlie  case  of  Havelock  v.  itockwood, 
s  Term  K.  liijs,  the  same  court  did  not  hesi- 
tate to  declare,  that  tiic  Krench  court  of 
admiralty  at  Bergen  W!i8  illegal.  It  is 
the  practice  of  the  courts  of  law  in  cases 
of  insuriince,  to  reject  the  decisions  of  for- 
eign prize  courts,  if  it  apjjear,  that  they 
proceeded  upon  local  ordinances,  or  on 
groutids  contraiy  to  tlie  law  of  nations. 
(  Mayne  v.  Walter,:;  Doug.  7'.),  and  Salueci  v 
Joljnson,  -1  Doug.  l'-'4,  cited  in  P.'jrk,  and 
admitted  as  valid  in  (ieyer  v.  Aquilar,  7 
Term  Pep.  (iUli. )  1  cannot  en  tertain  a  cioubt 
but  that  we  have  authoi'ity  to  inquire, 
and  are  lionnf?  to  sa.v,  whether  theforeign 
court  was,  by  the  law  of  nations,  compe- 
tent to  pass  the  sentence  in  question,  and 
h.'iving  detennined  that  it  was  not,  that 
such  sentence  cannot  avail  iu  tlie  present 
case. 

'J'he  only  remaining  point  in  the  cnse  is, 
whether  damages  onght  to  have  been  as- 
sessed for  the   moiety  of   tlie   coffee  wh  ch 


"  See  Rose  v.  Himely,  4  Cranch,  2-tl.  S.  P. 


belonged  to  the  plaintiffs  conjointly  with 
the  master.  This  question  admits  of  no 
difficulty.  It  appears  to  be  settled  in  the 
booiis,  that  in  actions  of  trover  and  tres- 
pass, the  plaintiff  may  sue  separately  for 
his  aliquot  share  or  proportion  of  interest 
in  a  chattel,  and  that  the  defendant  may 
give  the  joint  interest  of  others  in  evi- 
dence, in  mitigation  of  damages,  but  that 
he  cannot  avail  himself  of  the  omission 
of  the  plaintiff,  to  unite  the  other  tenanta 
in  common  with  him  in  the  suit,  other- 
wise than  by  pleading  it  in  abatenie:;t. 
He  cannot  take  advantage  of  it  at  the 
trial.  (Dockwray  v.  Dickenson,  Skinner, 
(i40.  Addison  v.  Overend,  (J  Term  Kei).7(i(i. 
Sedgworth  v.  Overend,  7  Term  Rep.  2S0. 
Rloxam  V.  Hubbard,  5  East,  4:;0.  Sc<jtt 
V.  Godwin,  1  Bos.  &  Pull.  70-7.5.) 

The  hardship  of  this  case  upon  a  bona 
fide  purchaser  is  calculated,  upon  the  fiist 
impression,  to  strike  the  imagination.  It 
was  contended  by  the  counsel,  that  such 
jjurchasers  ought  to  have  been   favoured; 

i  but,  as  an  English  judge  has  somewhere 
observed,  arguments  upon  the  iiardship 
(if  a  case  are  only  quicksands    in    the  law, 

]  whiidi,  if  aduiitted,  would  soon  choak  and 

]  destroy  all  esta'ilished  principles.  A 
steady  adherence  to  rule  in  these  cases,  by 
rerjuiiing  the  purchaser  of  captnred  prop- 
erty to  look  at  his  peril  to  the  title,  and 
to  derive  it  under  a  competent  sentence, 
will  tend  to  check  the  intemperate  avidity 

1  and  irregular  proceedings  of  belligerent 
captors. 

The   opinion    of  the  court,    therefore,  is, 
that  the  defendants  take  nothing  by  their 
motion. 
Judgment  for  the  plaintiffs. 
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(24  Mich.  486.) 

Supreme  Court  of  Michigan.    April  16, 1873. 

Error  to  Wayne  circuit. 

D.  B.  &  H.  M.  Duffleld,  tor  plaintiff  in  er- 
ror. D.  C.  Holbrook,  for  defendant  in  er- 
ror. 

COOLEY,  J.  The  main  tacts  inthiscaee 
are  undisputed.  On  the  sixteenth  day  of 
March,  1871,  the  parties  made  a  contract 
evidenced  by  the  following  writing: 

"Detroit,  March  16,  1871.  Received  of  D. 
Whitney  Jr.  five  hundred  dollars  on  ac- 
count for  all  the  upper  qualities  and  select 
common  and  cutting  up  or  tine  common 
lumber  that  I  make  at  Rock  Falls  in  town 
of  Sand  Bench,  Michigan,  this  season,  at 
fair  price,  what  said  Whitney  can  afford 
to  pay;  tlie  lumber  is  to  be  delivered  on 
rail  of  vessel  when  lumber  is  ready  to  ship, 
or  wlien  vessel  is  ready  to  send  for  it. 
(Signed)     "Hiram  Whitcomb." 

The  defendant  from  time  to  time  ad- 
vanced moneys  upon  this  agreement,  and 
received  one  cargo  of  lumber,  in  respect  to 
TOhicli  no  question  arises.  On  September 
22,  1871,  plaintiff  wrote  defendant  as  fol- 
lows: "I  have  all  my  logs  now  sawed; 
lumber  ready  to  ship.  The  sooner  you 
send  a  vessel  the  better  I  would  like  it.  I 
think  there  will  be  seventy  M.  or  more. " 
On  the  receipt  of  this  letter  defendant  sent 
an  inspector  to  Rock  Falls,  who  arrived 
there  about  the  fourth  of  October,  and  in- 
spected and  approved  of  about  sixty- 
four  M.  feet  of  the  lumber,  acting  for  both 
parties  in  so  doing.  The  lumber  when 
inspected  was  at  plaintiff's  mill,  but  as 
last  as  the  inspection  proceeded,  it  was 
hauled  on  the  dock,  some  forty  rods,  to 
be  ready  tor  delivery  on  the  vessel  when 
one  should  be  sent  for  it.  The  inspection 
was  completed  on  the  sixth  of  October,  and 
defendant  was  notified  thereof  on  tlie 
eleventh  of  the  same  month.  Two  days 
before  the  time  last  mentioned,  however, 
the  luml)er  was  destroyed  by  Are,  with- 
out any  fault,  neglect  or  carelessness  on 
the  part  of  the  plaintiff,  and  when  this 
fact  came  to  the  knowledge  of  defendant, 
he  refused  to  pay  for  the  lumber,  and  this 
suit  is  brought  for  the  value.  The  decla- 
ration contains  a  count  for  goods  sold 
and  delivered,  and  also  a  special  count  set- 
ting out  the  facts;  averring  plaintiff's 
readiness  and  willingness  to  deliver  the 
lumber  on  the  rail  of  the  vessel  when  one 
should  be  sent  for  it.  but  that  before  de- 
fendant sent  any  vessel  to  take  it,  though 
he  had  ample  time  to  do  so,  and  to  load 
and  take  away  the  same,  the  lumber  was 
destroyed  by  fire  without  the  fault,  neg- 
lect or  carelessness  of  plaintiff,  by  means 
whereof  the  defendant  became  liable  to 
pay  a  fair  price  therefor,  etc. 

It  does  not  seem  to  be  necessary  to  set 
forth  the  various  requests  to  charge  which 
were  made  in  the  court  below,  nor  the 
charges  given  ;  the  question  in  this  court 
is  simply  this  whether,  under  the  facts 
stated,  the  lumber  at  the  time  it  was  ac- 
cidentally destroyed  had  or  had  not  be- 
come the  property  of  the  defendant  so  as 


to    be    at    his  risk.    The  circuit  judge  in 
effect  held  that  it  had  not. 

In  support  of  the  ruling  of  the  circuit 
judge  we  a.re  referred  to  several  decisions, 
some  of  which  present  questions  arising 
under  the  statute  of  frauds,  and  obvi- 
ously have  no  application  here.  Others 
were  decisions  upon  contracts  for  the 
manufacture  and  delivery  of  specific  ar- 
ticles, under  which  no  title  could  pass  un- 
til the  specific  thing  was  completed  and 
delivered,  or  in  some  manner  identified 
and  set  apart  by  the  act  of  the  parties. 
Johnson  v.  Hunt,  11  Wend.,  137,  presented 
the  question  whether  lumber  which  was 
being  got  ready  by  a  builder  to  put  into 
a  house  which  he  had  contracted  to  put 
up  for  another,  became  the  property  of 
his  employer  before  it  was  actually  built 
into  the  hiiuse;  and  the  court  held  that 
it  did  not.  This  was  clearly  correct,  as 
up  to  that  time  the  contractor  had  an  un- 
doubted right  to  use  it  for  any  other  pur- 
pose if  he  pleased.  Comfort  v.  Kiersted, 
26  Barb.,  472,  was  the  case  of  a  contract 
lor  shingles  to  be  manufactured,  and 
which  by  the  terms  of  the  contract  were 
to  be  the  property  of  the  vendees,  at  eight- 
een shillings  a  thousand,  on  the  vendor's 
premises  as  fast  as  manufactured;  he, 
however,  agreeing  to  deliver  them  at  the 
store  of  the  vendees,  and  to  be  paid  three 
dollars  a  thousand  at  that  place.  The 
contract  fixed  the  amount  to  be  delivered 
at  100  M.,  but  with  the  privilege,  on  the 
part  of  the  vendees,  to  increase  it  to  150 
M.  The  court  held  that  the  shingles  did 
not  become  the  property  of  the  vendees 
until  in  some  way  designated  and  set 
apart  so  as  to  be  capable  of  being  identi- 
fied as  their  property.  The  sale  was  not 
of  all  the  party  might  make,  but  only  of 
a  specified  quantity;  and  the  court  illus- 
trate their  view  of  the  contract  by  say- 
ing, the  vendor  might  have  made  precisely 
such  a  contract  with  another  person,  in 
which  case  the  shingles  "would  have  be- 
come the  property  of  the  one  or  the  other 
of  the  parties  to  whom  he  had  agreed  to 
sell  them,  according  to  theirdesignation." 
This  case  differs  from  Comfort  v.  Kiersted 
in  two  important  particulars:  First,  the 
purchaser  here  was  to  have  all  the  lumber 
of  certain  kinds  which  should  be  cut;  and, 
second,  the  lumber  coming  within  the 
terms  of  the  contract  was  particularly 
identified  and  designated  by  the  act  of  in- 
spection. Andrews  v.  Durant,  11  X.  Y., 
35,  presented  the  question  whether,  under 
a  contract  for  the  building  of  a  vessel  of 
certain  specified  dimensions,  to  be  deliv- 
ered complete  by  a  day  named,  for  a  cer- 
tain price,  to  be  paid  as  the  work  pro- 
gressed, any  property  in  the  vessel  passed 
before  the  vessel  was  completed;  and  it 
was  held  it  did  not.  That  case  also  has 
very  little  bearing  upon  the  one  now  un- 
der consideration. 

What  is  the  case  here?  The  contract  is 
for  the  purchase  of  all  the  luml)er  of  cer- 
tain grades  that  plaintiff  shall  manufac- 
ture at  Rock  Fallsduring  theseason.  The 
plaintiff  could  not  have  sold  a  foot  of  it 
to  any  other  person  without  a  distinct 
violation  of  his  contract  obligations. 
From  the  time  of  its  manufacture  nothing 
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would  need  to  be  done  to  determine  the 
risht  to  the  defendant  in  any  particular 
parcel,  but  to  have  it  properly  settled 
that  it  fell  within  one  of  the  grades  con- 
tracted for.  An  agent  duly  authorized 
had  determined  that  as  to  all  the  lumber 
in  question,  and  had  done  what  amount- 
ed to  an  acceptance  of  it  on  the  part  of 
the  defendant.  It  had  then  been  set  apart 
and  stored  in  a  proper  place  for  the  de- 
fendant, and  was  subject  to  his  order. 
Nothing  remained  to  be  done  by  the  plain- 
tiff except  to  deliver  it  on  the  rail  of  the 
vessel;  and  that  he  could  not  do  until  the 
vessel  was  sent.  Everything  now  de- 
pended on  the  action  of  the  defendant, 
which  might  be  expedited  or  delayed  as 
should  suit  his  own  convenience.  Had 
this  been  a  contract  for  the  completion  of 
a  carriage  from  specified  materials,  to  be 
delivered  when  sent  for,  and  had  it  been 
fully  completed  and  accepted,  so  that 
nothing  remained  to  be  done  except  to 
make  the  manual  delivery  when  it  should 
be  called  for,  the  setting  apart  of  the 
property  under  the  contract  could  not 
have  been  more  complete  and  unquestion- 
able than  it  was  here. 

Where  the  case  is  not  within  the  stat- 
ute of  frauds,  manual  delivery  of  the  ar- 
ticle sold  is  not  essential  to  the  passing  of 
the  title  unless  made  so  by  the  under- 
standing of  the  parties.  They  may  agree 
when  and  on  what  conditions  the  prop- 
erty in  the  subject  of  such  a  contract  shall 
pass  to  the  prospective  owner. — Denio,  J., 
in  Andrews  v.  Durant,  11  N.  Y.,  42.  Their 
intention  must  be  the  governing  consid- 
tration  inevery case.— Channel!,  B., in  Tur- 
ley  V.  Bates,  2  H.  &  C,  211.  The  title  may 
pass  notwithstanding  the  price  is  yet  to 
be  determined.— Turley  v.  Bates,  supra; 
Valpy  V.  Gibson.  4  M.  G.  &  S.,  837.  In 
Olyphant  v.  Baker,  5  Denio,  382,  it  is  said 
to  be  "a  general  rule  of  the  common  law, 
that  a  mere  contract  for  the  sale  of  goo.ls, 
where  nothing  remains  to  be  done  by  the 
seller  before  making  delivery,  transfers 
the  right  of  property,  although  the  price 
has  not  been  paid,  nor  the  thing  sold  de- 
livered to  the  purchaser."  And  of  the 
numerous  cases  in  which  the  expression  is 
used,  that  If  anything  remains  to  be  done 
by  the  seller  the  title  does  not  pass,  Sel- 
den,  .!.,  in  Terry  v.  Wheeler,  25  N.  Y.,  .525, 
says  they  only  goto  thelength  of  showing, 
that  where  something  is  to  be  done  by  the 


seller  to  ascertain  the  identity,  quantity 
or  quality  of  the  thing  sold,  or  to  put  it 
in  the  condition  which  the  terms  of  the 
contract  require,  the  title  does  not  pass. 
And  he,  therefore,  holds  with  the  ap- 
proval of  the  whole  court,  that  an  agree- 
ment by  the  vendor  of  lumber  to  trans- 
port it  to  the  cars  and  deliver  it  free  of 
charge,  did  not  prevent  the  title  passing 
immediately  where  what  was  sold  was 
selected  and  designated. 

Suppose  thio  lumber  had  not  been  de- 
stroyed and  the  defendant's  vessel  had 
called  at  the  dock  for  it;  could  the  plain- 
tiff have  refused  to  allow  him  to  take  the 
lumber  away,  and  maintained  replevin 
for  it  if  he  had  done  so?  It  the  title  had 
Dot  passed,  he  could;  if  it  had,  he  could 
not.  If  it  was  still  his  property  and  at 
his  risk,  he  might  have  sold  and  conveyed 
a  good  title  to  a  third  person  in  the  very 
presence  of  the  defendant  after  his  vessel 
had  arrived  to  take  it  away;  subjecting 
himself  only  to  a  liability  to  damages  on 
his  contract  for  a  failure  to  perform  it. 
But  we  think  if  he  had  attempted  this,  the 
defendant  would  not  have  hesitated  to 
say:  "This  property  is  mine;  it  has  been 
set  apart  specifically  for  me,  by  centract, 
by  inspection,  and  by  designation;  by 
every  act,  in  short,  which  the  circum- 
stances admitted  of  being  done;  the  ven- 
dor owes  a  service  to  me  in  putting  it  on 
the  rail  of  the  vessel,  which  he  can  either 
perform  ot  be  liable  for  the  value  of;  but 
if  he  performs  it,  it  will  be  in  respect  to 
property  previously  identified  as  mine, 
and  not  at  all  by  way  ol  designation  or 
measurement.  Whoever  buys  this  lumber 
of  him,  buys  what  has  not  only  been  pre- 
viously bought  by  me,  but  what  has  been 
set  apart  for  me  and  placed  at  my  dis- 
posal by  the  most  unecjuivocal  acts;  and 
I  have  therefore  become  vested  with  a 
title  which  1  shall  maintain  and  enforce." 
This  is  wliat  he  would  have  been  likely  to 
say  had  the  unfortunate  fire  notoccurred; 
and  this  the  law  would  have  justified  him 
in  saying.  It  follows  that  the  plaintiff  is 
justified  in  demanding  payment  from  him 
on  the  purchase. 

The  judgment  of  the  circuit  court  must 
be  reversed,  and  a  new  trial  ordered. 

CHRISTIANCY,  C.  J.,  and  CAMPBELL, 
J.,  concurred.  GRAVES,  J.,  did  not  sit  in 
this  case. 
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(13  Mees.  &  W.  603.) 

Courts  of  Exchequer.    Jan.  18,  1845. 

Trover  for  books;  to  which  the  defend- 
ant pleaded  not  guilty,  and  that  the 
plaintiff  waa  not  possessed. 

At  the  trial  before  Rolfe,  B.,  at  the  Mid- 
dlesex sittings  in  this  terra,  it  appeared 
that  the  plaintiff,  who  was  a  solicitor, 
had  missed  from  day  to  day  several  vol- 
umes of  the  Statutes  at  Large,  which  he 
suspected  to  have  been  stolen  by  a  young 
man  who  was  at  that  time  a  clerlj  in  his 
office.  The  defendant,  who  was  a  booli- 
seller  carrying  on  business  in  London, 
became  possessed  of  the  books  by  a  bona 
fide  purchase  of  them  on  different  days, 
from  a  young  man  who  brought  them  to 
his  shop  and  offered  them  for  sale.  The 
defendant  having  sold  the  books,  this  ac- 
tion was  brought  to  recover  the  value  of 
them.  On  the  above  facts  appearing  in 
evidence,  it  was  objected  for  the  defend- 
ant, that,  as  the  plaintiff  had  done  noth- 
ing to  prosecute  the  person  who  had  stolen 
the  books,  he  could  not  maintain  the  ac- 
tion: Gimson  v.  Woodfull,  2  Car.  &  P.  41 ; 
Peer  v.  Humphrey,  2  Ad.  &  Ell. 495;  4  Nev. 
&  M.  430.  The  learned  jndge,  however, 
told  the  jury  that  there  was  evidence  to 
show  who  stole  the  books,  and  that  the 
property  in  the  goods,  being  originally  in 
the  plaintiff,  could  not  be  taken  out  of  him 
by  any  act  of  a  third  party  ;  and  he  direct- 
ed them  to  find  for  the  plaintiff,  unless 
they  believed  the  defendant  received  the 
goods  knowing  them  to  have  been  stolen, 
in  which  case  the  right  would  then  merge 
in  the  felony,  and  the  plaintiff  would  not 
be  entitled  to  recover.  The  jury  having 
found  for  the  plaintiff, 

JMerewether  now  moved  for  a  new  trial, 
on  the  ground  of  misdireotion.  The  case 
of  Gimson  v.  Woodtull  is  an  authority 
against  the  correctness  of  the  ruling  of  the 
learned  judge.  That  was  a  case  exactly 
similar  to  the  present.  It  was  an  action 
of  trover  for  a  mare,  which  was  proved 
to  be  the  property  of  the  plaintiff,  and  to 
have  been  stolen  from  him,  and  it  appeared 
that  the  plaintiff  had  good  reason  to  be- 
lieve that  she  was  stolen  from  hiui  by  the 
person  from  whom  the  defendant  bought 
her.  The  plaintiff  had  taken  steps,  both 
before  a  magistrate  and  otherwise  with  a 
view^  to  get  back  the  mare,  but  had  done 
nothing  towards  bringing  the  thief  to  jus- 
tice. Best,  C.  J.,  there  says,  "I  am  of 
opinion  that  the  plaintiff  has  done  noth- 
ing that  he  ought  to  have  done,  and 
I  doubt  if  a  statement  of  facts  before  a 
magistrate  would  be  enough.  But  hegoes 
to  get  back  the  property  and  not  to  pros- 
ecute the  felon.  If  I  were  to  hold  that 
this  action  could  be  maintained,  under 
such  circumstances,  we  should  have  no 
morecriminal  prosecutions.  I  take  it  the 
law  is  this— you  must  do  your  duty  to  the 
public  before  you  seek  a  benefit  to  your- 
self, and  then  there  is  no  necessity  for  a 
civil  action.  The  decisions  go  not  only  to 
the  case  of  an  action  againrit  the  felon, 
but  as  to  actions  against  persons  who  de- 
rive their  title  under  him.    There  is  a  case 


in  the  Term  Eeports  which  says  that  the 
property  is  in  doubt  till  after  prosecution. 
I  cannot  send  this  case  to  a  jury,  there  be- 
ing no  evidence  of  felony;  I  think  the  case 
should  have  gone  to  the  grand  jury."  In 
Peer  V.  Humphrey,  2  Ad.  &  Ell.  495;  4  Nev. 
&  M.  430,  the  plaintiff  was  held  entitled  to 
recover  stolen  property,  but  there  he  had 
prosecuted  the  thief  to  conviction.  And 
Littledale,  J.,  says,  "The  law  is,  that  no 
action  shall  be  brought,  under  particular 
circumstances,  until  the  owner  has  done 
his  duty  by  prosecuting.  Even  that  has 
been  done  here.  In  Gimson  v.  Woodfull 
the  property  must  have  been  changed  by 
a  sale  in  market  overt;  besides,  in  that 
case  the  party  had  done  nothing  towards 
bringing  the  thief  to  justice;  here  he  has 
actually  prosecuted  him  to  conviction." 
[POLLOCK,  C.  B.— The  case  of  Stone  v. 
Marsh,  6  B.  &  Cr.  551,  is  a  direct  authority 
against  the  doctrine  you  are  contending 
for.  In  that  case  Lord  Tenterden  says, 
"There  is,  indeed,  another  rule  of  the  law 
of  England,  viz.,  that  a  man  shall  not  be 
allowed  to  make  a  felony  the  foundation 
of  a  civil  action;  not  that  he  shall  not 
maintain  a  civil  action  to  recover  from  a 
third  and  innocent  person  that  which  has 
been  feloniou.sly  taken  from  him,  for  this 
he  may  do  if  there  has  not  been  a  sale  in 
market  overt,  but  that  heshall  not  sue  the 
felon;  and  it  may  be  admitted,  that  he 
shall  not  sue  others  together  with  the 
felon,  in  a  proceeding  to  which  the  felon 
is  a  necessary  party,  and  wherein  his 
claim  appears,  by  his  own  showing,  to  be 
founded  on  the  felony  of  the  defendant: 
Gibson  v.  Miuet,  1  H.  Black.  012.  This  is 
the  whole  extent  of  the  rule.  The  rule  is 
founded  on  a  principle  of  public  policy, 
and  where  the  public  policy  ceases  to  oper- 
ate, the  rule  shall  cease  also.  This  point 
was  very  ably  shown  in  the  argument  on 
the  behalf  of  the  plaintiffs.  The  authori- 
ties were  quoted,  and  need  not  be  repeat- 
ed ;  and  it  was  shown  that  the  familiar 
phrase 'the  action  is  merged  in  thefelony,' 
is  not  at  all  times,  and  literally,  true. 
Now,  public  policy  requires  that  offenders 
against  the  law  shall  be  brought  to  jus- 
tice, and  for  that  reason  a  man  is  not  per- 
mitted to  abstain  from  prosecuting  an 
offender,  by  receiving  back  stolen  prop- 
erty, or  an  equivalent  or  composition  for 
a  felony,  without  suit,  and,  of  course,  can- 
not be  allowed  to  maintain  a  suit  for  such 
purpose.  But  it  is  not  contended,  that 
any  such  policy  or  rule  is  applicable  to  the 
present  case;  the  offender  has  suffered  the 
extreme  sentence  of  the  la  w  for  another 
offence  of  the  same  kind. "  That  is  a  case 
precisely  in  point,  and  it  is  confirmed  by 
the  decision  of  the  house  of  lords  in  the 
case  of  Marsh  v.  Keating,  1  Bing.  N.  C. 
198;  1  Scott,  5.]  Those  cases  are  distin- 
guishable from  the  present,  for  there  the 
felon  had  been  convicted  and  executed. 
Thejudgmentof  Lord  Tenterden  cannot  be 
intended  to  be  taken  to  the  full  extent  of 
the  language  used,  for  the  plaintiff  is,  at  all 
events,  bound  to  do  his  best  to  bring  the 
guilt.v  party  to  justice. 

POLLOCK,  C.  B.— I  am  of  opinion  that 
no  rule  ought  to  be  granted  in  tliis  case. 
The    court  of  king's   bench   correctly   ex- 
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plained  the  law  in  the  case  of  Stone  v. 
Marsh,  and  the  rule  of  public  policy  which 
prevents  the  assertion  of  a  civil  right  in 
respect  of  which  a  felony  has  been  commit- 
tod,  applies  only  to  proceedings  between 
the  plaintiff  and  the  felon  himself,  or,  at 
the  most,  the  felun  and  those  with  whom 
he  must  be  sued,  and  does  not  apply  to  a 
case  like  the  present,  where  the  action  is 
brought  against  a  third  party,  who  is  in- 
nocent of  the  felonioustransaction.  More- 
over, the  defence  sought  to  be  raised  is  not 
admissible  under  these  pleas. 

PARKE,  B.— I  think  there  is  not  the 
least  foundation  for  a  rule  in  this  case.  In 
the  first  place,  independently  of  the  point 
of  law, there  are  neither  pleadings  to  war- 
rant the  defence,  nor  facts  to  support  it. 
The  only  pleas  on  the  record  are  not  guil- 
ty vphich  puts  in  issue  the  conversion, 
and  not  possessed,  which  puts  in  issue  the 
plaintiff's  title  at  the  time  of  conversion. 
Secondly,  the  books  in  question  in  the  ac- 
tion were  not  proved  to  have  been  the 
subject  of  a  felony,  nor,  assuming  a  felony 
to  have  been  committed,  did  it  at  all  ap- 
pear that  the  thief  was  amenable  to  jus- 
tice. Thirdly,  the  cases  which  have  been 
referred  to,  of  Stone  v.  Marsh  and  Marsh 
V.  Keating,  are  authorities,  that  the  obli- 
gation which  the  law  imposes  on  a  plain- 
tiff to  prosecute  the  party  who  has  stolen 
his  goods,  does  not  apply  where  the  ac- 
tion is  against  a  third  party  innocent  of  a 
felony.  Those  cases  are  subsequent  t(j 
that  of  Girason  v.  Woodfull. 

ALDER.SON,  B.— I  also  think  that  these 
plea?  do  not  warrant  the  proposed  de- 
fence, and  even  if  they  did,  I  think  it  would 
be  no  defence  to  this  action.  Assuniing 
that,  under  the  plea  of  not  pos.sessed,  a 
lien  may  be  given  in  evidence  ( with  re- 
spect to  which  some  difficulty  might  be 
raised,)  still  if  you  admit  evidence  of  a 
lien,  you  cannot  exclude  evidence  to  show 
that  it  had  ceased  to  exist  at  the  time  of 
the  conversion.  .So  that,  supposing  the 
defendant  had  a  lien  on  these  books,  and 
he  should  prove  it  under  the  plea  of  not 
possessed,  the  plaintiff  would   be  entitled 


to  show  that  the  lieu  had  ceased  at  the 
time  he  converted  them.  The  utmost  ex- 
tent of  the  defence  set  up  in  this  case  is, 
that  the  defendant  was  entitled  to  the 
possession  of  tho  books  until  the  plaintiff 
had  prosecuted  the  felon.  He  clearly  had 
no  right  to  sell  the  goods,  as  he  had  no 
property  in  them  ;  he  does  sell  the  goods, 
and  thereby  puts  an  end  to  the  lien,  if  any 
existed.  I  also  think  that  this  defence 
ought  to  be  specially  pleaded. 

ROLFE,  B.— I  am  of  the  same  opinion. 
T  cannot  agree  to  the  law  as  laid  down 
by  Best,  C.  .I.,in  Gimson  v.  Woodfull, 
that  a  plaintiff  is  bound,  in  the  first  in- 
stance, to  do  his  duty  to  the  public  by 
prosecuting;  and  that  if  actions  like  the 
one  he  was  then  trying  could  be  main- 
tained, there  would  be  no  more  criminal 
prosecutions.  1  think  that  is  too  general, 
and  I  cannot  accede  to  the  doctrine.  I 
think  the  true  principle  Is,  that  where  a 
criminal,  and  consequently  an  injurious 
act  towards  the  public,  has  been  commit- 
ted, which  is  also  a  civil  injury  to  a  party, 
that  party  shall  not  be  permitted  to  seek 
redress  for  the  civil  injury  to  the  prejudice 
of  public  justice,  and  to  waive  the  felony, 
and  go  for  the  con  version.  I  think  the 
law,  as  laid  down  in  that  case,  instead  of 
advancing  public  justice,  would  be  pro- 
ductive of  very  great  injustice.  It 
amounts  to  this,  that  another  person, 
who  has  got  possession  of  my  gooils,  of 
which  I  have  been  robbed,  may  keep  them 
until  I  prosecute  some  innocent  person 
whom  I  may  suspect  or  find  out  for  that 
I)urpose.  In  this  case  there  was  no  evi- 
dence that  the  plaintiff's  clerk  took  the 
goods,  and  probat)ly  he  did  not,  though 
he  may  ha^e  been  cognisant  of  the  rob- 
bery. I  also  agree,  that  the  defendant 
has  not  pleaded  so  as  to  admit  this  de- 
fence. With  respect  to  what  I  said  at  the 
trial,  that  if  the  defendant  had  been  the 
guilty  receiver  of  the  books,  he  would  be 
entitled  to  the  verdict,  I  must  retract 
that,  and  suspend  my  judgment  on  that 
point,  as  I  entertain  some  doubt  whether 
I  was  correct. 

Rule  refused. 
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WHITEHOUSE  et  al.  v.  FROST  et  al. 

(13  East,  614.) 

King's  Bench,  Trinity  Term.     July  6, 1810. 

In  trover  to  recover  the  value  of  some 
oil,  the  property  of  the  bankrupt,  which 
was  tried  at  Lancaster,  in  March  last,  a 
verdict  was  found  for  the  plaintiffs  for 
£390,  subject  to  the  opinion  of  the  court 
on  the  following  case: — 

The  plaintiffs  are  assignees  of  John 
Townsend,  late  a  merchant  at  Liverpool; 
the  two  Frosts  are  merchants  and  part- 
ners in  Liverpool ;  and  the  other  defend- 
ants, Dutton  &  Bancroft,  are  also  mer- 
chants and  partners  in  the  same  town. 
On  the  7th  of  February,  1809,  Townsend 
purchased  from  the  defendants,  J.  &  L. 
Frost,  ten  tons  of  oil,  at  £39  per  ton, 
amounting  to  £390,  for  which  Townsend 
was  to  give  his  acceptance  payable  four 
months  after  date;  and  a  bill  of  parcels 
was  rendered  to  Townsend  by  the  Frosts, 
a  copy  of  which  is  as  follows: — 

"Liverpool,  7th  February,  1809.  Mr. 
John  Townsend,  Bought  of  J.  &  L.  Frost, 

Ten  tons  Greenland  whale  oil  in  Mr.  Stani- 
forth's  cisterns,  at  your  risk,  at  £39 £390 

Cr, 

1809.    February  14.    By  acceptance £390 

"For  J.  &  L.  F.,  Wm.  Pemberton." 

The  said  ten  tons  of  oil  at  the  time  of 
his  purchase  were  part  of  fort.v  tons  of 
oil  lying  in  one  of  the  cisterns  in  the  oil- 
house  at  Liverpool,  the  key  of  which  cis- 
tern was  in  the  custody  of  the  other  de- 
fendants, Dutton  &  Bancroft,  who  had  be- 
fore that  time  purchased  from  J.  R.  &  J. 
Frame,  of  Liverpool,  merchants,  the  said 
forty  tons  of  oil  in  the  same  cistern;  and 
upon  such  purchase  received  from  the 
Fremes  the  key  of  the  cistern.  Afterwards 
Dutton  &  Bancroft  sold  ten  of  the  forty 
tons  they  had  so  bought  (being  the  ten 
tons  in  question)  to  the  defendants,  the 
Frosts,  who  sold  the  same  in  the  manner 
before  stated  to  Townsend.  On  the  7th 
of  February,  the  day  on  which  Townsend 
bought  the  ten  tons  of  oil,  he  received 
from  the  defendants,  Frosts,  an  order  on 
Dutton  &  Bancroft,  who  held  the  key  of 
such  cistern,  they  having  other  inter- 
ests therein  as  aforesaid,  to  deliver  to  him, 
Townsend,  the  said  ten  tons  of  oil;  a 
copy  of  wliif'h  is  as  follows:— 

"Messrs.  Dutton  &  Bancroft,  Please  to 
deliver  the  bearer,  Mr.  John  Townsend, 
ten  tons  Greenland  whale  oil,  we  pur- 
chased from  you  8th  November  last." 
(Signed)     "  J.  &  L.  Frost." 

The  order  was  taken  to  Dutton  &  Ban- 
croft by  Townsend,  and  accepted  by  them 
upon  the  face  of  the  order  as  follows: 
"1809.  Accepted,  14th  February.  Dutton 
&  Bancroft."  Townsend  according  to  the 
terms  of  the  bill  of  parcels,  namely,  on 
the  14th  of  February,  1809,  gave  to  the  de- 
fendants, Frosts,  his  acceptance  for  the 
amount  of  the  oil,  payable  four  months 
after  date;  but  which  acceptance  has  not 
been  paid.  Townsend  never  demanded 
the  oil  from  Dutton  &  Bancroft,  who  had 
the  custody  of  it.    The  oil  was  not  subject 


to  any  rent;  the  original  importer  having 
paid  the  rent  for  twelve  months,  and  sold 
it  rent  free  for  that  time,  which  was  not 
expired  at  Townsend's  bankruptcy.  On 
the  23d  of  May,  1809,  about  three  months 
after  the  purchase  of  the  fen  tons  of  oil, 
a  commission  of  bankrupt  issued  against 
Townsend,  under  which  he  was  duly  de- 
clared a  bankrupt,  and  the  plaintiffs  ap- 
pointed his  assignees.  At  the  time  of  the 
purchase,  and  also  at  the  time  of  Town- 
send's being  declared  a  bankrupt,  the  oil 
was  lying  in  the  cistern  mixed  with  other 
oil  in  the  same;  and  some  time  afterwards 
the  defendants  refused  to  deliver  the  same 
to  the  plaintiffs,  notwithstanding  a  de- 
mand was  made  for  the  same  by  the  as- 
signees, and  a  tender  of  any  charges  due 
in  respect  thereof.  When  the  whole  of 
the  oil  lying  in  any  of  the  cisterns  in  the 
oil-house  is  sold  to  one  person,  the  pur- 
chaser receives  the  key  of  the  cistern;  but 
when  a  small  parcel  is  sold,  the  key  re- 
mains with  the  original  owner;  and  the 
purchaser  is  charged  in  proportion  to  the 
quantity  of  oil  sold,  with  rent  for  the 
same,  until  delivered  out  of  the  oil-house, 
unless  such  rent  be  paid  by  the  original 
importer,  as  was  the  fact  in  the  present 
case.  If  the  plaintiffs  were  entitled  tore- 
cover,  the  verdict  was  to  stand;  if  not,  a 
nonsuit  was  to  be  entered. 

There  was  a  similar  action  by  the  same 
plaintiffs  against  J.  R.  Freme  and  J. 
Freme,  Dutton,  and  Bancroft,  the  circum- 
stances of  which  were  in  substance  the 
same. 

Jas.  Clarke,  for  plaintiffs.  Scarlett, 
contra. 

Lord  ELLENBORODGH,  C.  J.  This 
case  presents  a  difference  from  the  ordi- 
nary cases  which  have  occurred  where  the 
sale  has  been  of  chattels  in  their  nature 
several,  and  where  the  transfer  of  the 
property  from  the  vendor  by  means  of 
an  order  for  delivery  addressed  to  the 
wharfinger  or  other  person  in  whose 
keeping  they  were,  and  accepted  by  him, 
has  been  held  to  be  equivalent  to  an  actu- 
al delivery;  the  goods  being  at  the  time 
capable  of  being  delivered.  Here,  how- 
ever, there  is  this  distinguishing  circum- 
stance, that  the  ten  tons  of  oil  till  meas- 
ured off  from  the  rest  was  not  capable  of 
a  separate  delivery;  and  the  question  is, 
whetherthat  be  a  distinction  in  substance 
or  in  semblance  only.  The  whole  forty 
tons  were  at  one  time  the  property  of  Dut- 
ton &  Bancroft,  who  hail  the  key  of  the 
cistern  which  contained  them;  and  they 
sold  ten  tons  to  the  Frosts,  who  sold  the 
same  to  Townsend,  the  bankrupt,  and 
gave  him  at  the  same  time  an  order  on 
Dutton  &  Bancroft  for  the  delivery  to  him 
of  the  ten  tons.  To  that  order  Dutton  & 
Bancroft  attorn,  as  I  may  say;  for  they 
accept  the  order,  by  writing  upon  it  "Ac- 
cepted, 14th  of  February,  1809,"  and  sign- 
ing their  names  to  it.  From  that  moment 
they  became  the  bailees  of  Townsend,  the 
vendee;  the  goods  had  arrived  at  their 
journey's  end,  and  were  not  iu  transitu; 
all  the  right  then  of  the  sellers  was  gone 
by  the  transfer,  and  they  could  no  longer 
control   that  delivery  to  which    they  had 
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virtually  acceded  by  means  of  their  order 
on  Dutton  &  Bancroft  accepted  by  the  lat- 
ter. The  question  of  Btopplng;  in  transitu 
does  not  arise,  talking  the  Frosts  to  be 
the  original  sellers,  a«  between  them  and 
the  banltrupt;  the  oil  had  never  been  in 
tlie  hands  of  the  Frosts;  they  only  as- 
signed aright  to  it  in  the  hands  of  the 
common  bailees,  which  before  had  been 
assigned  to  them. 

GROSE,  J.  There  can  be  no  doubt  that 
atthe  time  of  Townsend's  banliruptcy  the 
ten  tons  of  oil  in  the  cistern  weie  at  the 
risk  of  the  bankrupt.  All  the  deliver}- 
which  could  take  place  between  these  par- 
ties had  taken  place.  Dutton  &  Bancroft, 
who  had  the  custody  of  the  whole  in  their 
cistern,  had  accepted  the  order  of  the  sell- 
ers for  the  delivery  to  the  bankrupt,  and 
it  only  remained  (or  Townsend,  together 
with  Dutton  &  Bancroft,  to  draw  off  the 
ten  tons  from  the  rest. 

LE  BLANC,  J.  Dutton  &  Bancroft  had 
sold  the  ten  tons  of  oil  in  question  (which 
was  part  of  a  larger  quantity,  the  whole 
of  which  was  under  their  lock  and  key)  to 
the  Frosts,  who  sold  the  same  to  Town- 
send  ;  and  there  is  no  claim  on  the  part  of 
tha  defendants,  Dutton  &  Bancroft,  to 
detain  the  oil  for  warehouse  rent.  The 
Frosts  never  had  any  other  possession  of 
the  oil  than  through  Dutton  &  Bancroft; 
but  they  gave  to  Townsend  an  order  on 
these  latter  to  deliver  it  to  him  ;  and  after 
the  acceptance  of  that  order  Dutton  & 
Bancroft  held  it  for  his  ii.so.  But  some- 
thing, it  is  said,  still  remained  to  be  done, 
namely,  the  measuring  oft  of  the  ten  tons 
from  the  rest  of  the  oil.  Nothing,  howev- 
er, remained  to   be  done   in  order  to   com- 


plete the  sale.  The  objection  only  applies 
(vhere  something  remains  to  be  done  as 
between  the  buyer  and  seller,  or  for  the 
purpose  of  ascertaining  either  the  quan- 
tity or  the  price,  neither  of  which  re- 
mained to  be  done  in  this  case;  for  it  was 
admitted  by  the  persons  who  were  to 
make  the  delivery  to  Townsend,  that  the 
quantity  mentioned  in  the  order  was  in 
the  cistern  in  their  custody,  for  they  had 
before  sold  that  quantity  to  the  Frosts, 
of  whom  Townsend  purchased  it, and  had 
received  the  price.  Therefore,  though 
something  remained  to  be  done  as  be- 
tween the  vendee  and  the  persons  who  re- 
tained the  custody  of  the  oil,  before  the 
vendee  could  be  put  into  separate  posses- 
sion of  the  part  sold,  yet  as  between  him 
and  his  vendors  nothing  remained  to  per- 
fect the  sale. 

BAYLEY,  J.  There  is  no  question  of 
transitus  here;  the  goods  were  at  their 
journe.v's  end.  When,  therefore,  Dutton 
&  Bancroft,  who  were  then  the  owners 
of  the  whole,  sold  ten  tons  of  the  oil  to 
the  Frosts,  tho.se  ten  tons  became  theprop- 
ery  of  the  Frosts;  and  when  they  sold 
the  same  to  Townsend,  and  gave  him  an 
order  upon  Dutton  &  Bancroft  for  the 
delivery  of  the  ten  tons  purchased  of 
them,  the  effect  of  that  order  was  to  di- 
rect Dutton  &  Bancroft  to  consider  as  the 
property  of  Townsend  the  ten  tons  in 
their  possession,  which  before  was  CDnsid- 
ered  as  the  property  of  the  Frosts;  and 
by  the  acceptance  of  that  order  Dutton  & 
Bancroft  admitted  that  they  held  the  ten 
tons  for  Townsend,  as  hie  property;  and 
he  had  a  right  to  go  and  take  it,  without 
the  interference  of  the  Frosts.  Postea  to 
the  plaintiffs. 


WHITMAESH  v.  WALKER. 
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WHITMARSH  v.  WALKER. 
(1  Mete.  [Mass.]  313.) 

Supreme  Judicial  Court  of  Massachusetts. 
Sept.  Term,  1840. 

Assumpsit  for  money  had  and  received, 
and  on  an  agreement  set  forth  with  slight 
variations  in  different  counts,  but  in  all 
of  them  in  substance  as  follows,  viz., 
that  in  September,  1838,  the  plaintiff  at 
the  defendant's  request  bought  of  him  a 
great  number  of  multicaulis  mulberry- 
trees  at  the  rate  of  twenty-five  cents  per 
hill,  to  be  delivered  on  the  ground  where 
they  then  were  on  demand  by  the  plain- 
tiff; that  the  plaintiff  then  paid  flO  in 
part  of  the  price,  and  promised  to  pay  the 
residue  of  the  price  on  the  delivery  of  the 
trees;  and  that  in  consideration  thereof 
the  defendant  then  promised  to  deliver 
the  trees  to  the  plaintiff  on  demand.  A 
demand  by  the  plaintiff  was  alleged,  and 
also  an  offer  of  payment  by  him,  and  a 
refusal  by  the  defendant  to  deliver. 

It  appeared  at  the  trial  before  Wilde,  J., 
that  the  agreement  declared  on  was 
made,  hut  not  reduced  to  writing ;  that 
the  price  of  the  trees  was  more  than  f.50, 
but  that  the  plaintiff  paid  $10  as  alleged 
in  the  declaration ;  and  that  the  trees, 
at  the  time  of  the  agreement,  were  grow- 
ing in  the  defendant's  close,  and  were 
nursery  trees  raised  to  be  sold  and  trans- 
planted. 

The  defendant  objected  that  the  agree- 
ment was  void  by  the  statute  of  frauds. 
The  judge  overruled  the  objection,  and 
a  verdict  was  found  for  the  plaintiff.  New 
trial  to  be  had  if  the  judge  erred. 

Huntington,  for  plaintiff.  Wells,  for  de- 
fendant. 


WILDK,  J.  This  action  is  founded  on  a 
parol  agreement,  whereby  the  defendant 
agreed  tosell  to  the  plaintiff  two  thousand 
mulberry -trees  at  a  stipulated  price;  the 
trees  at  the  time  of  the  agreement  being 
growing  in  the  close  of  the  defendant.  It 
was  proved  at  the  trial  that  the  plaintiff 
paid  the  defendant  in  hand  the  sum  of  ten 
doilarH  in  part  payment  of  the  price  there- 
o^^&d  promised  to  pay  the  residue  of  the 
price  on  the  delivery  of  the  trees,  which 
the  defendant  promised  to  deliver  on  de- 
maud,  but  which  promise  on  his  part  he 
afterwards  refused  to  perform.  And  the 
defence  is  that  the  contract  was  for  the 
sale  of  an  interest  in  land,  and  therefore 
void  by  the  Rev.  Sts.  c.  74,  §  1. 

In  support  of  the  defence  it  has  been  ar- 
gued that  trees  growing  and  rooted  in  the 
soil  appertain  to  the  realty,  and  that  the 
contract  in  question  was  for  the  sale  of 
trees  rooted  and  growing  in  the  soil  of 
the  defendant  at  the  time  of  the  sale.  On 
the  part  of  the  plaintiff  it  was  contended 
that  the  trees  contracted  for  were  raised 
for  sale  and  transplantation;  and  like 
fruit-trees,  shrubs  and  plants,  rooted  in 
the  soil  of  a  nursery  garden,  are  not  with- 
in the  general  rule,  but  are  to  be  consid- 
ered as  personal  chattels.  This  question 
was  discussed  and  considered  in  Miller  v. 
Baker  (1   Met.  27,)  and  we  do  not  deem  it 


necessary  to  reconsider  it  in  reference  to 
the  present  case.  We  do  not  consider  the 
agreement  set  forth  in  the  declaration  and 
proved  at  the  trial  as  a  contract  of  sale 
consummated  at  the  time  of  the  agree- 
ment; for  the  delivery  was  postponed  to 
a  future  time,  and  the  defendant  was  not 
bound  to  complete  the  contract  on  his 
part,  unless  the  plaintiff  should  be  ready 
and  willing  to  complete  the  payment  of 
the  stipulated  price.  Sainsbury  v. 
Matthews,  4  Mees.  &  Welsh.  347.  Inde- 
pendently of  the  statute  of  frauds,  and 
considering  the  agreement  as  valid  and 
binding,  no  property  in  the  trees  vested 
tliereby  in  the  plaintiff.  The  delivery  of 
them  and  thepayment  of  the  price  were  to 
be  simultaneous  acts.  The  plaintiff  can- 
not maintain  an  action  for  the  non-deliv- 
ery without  proving  that  he  offered  and 
was  ready  to  complete  the  payment  of  the 
price;  nor  could  the  defendant  maintain 
an  action  for  the  price  without  proving 
that  he  was  ready  and  offered  to  deliver 
the  trees.  According  to  the  true  construc- 
tion of  the  contract,  as  we  understand  it, 
tlie  defendant  undertook  to  sell  the  trees 
at  a  stipulated  price,  to  sever  them  from 
the  soil,  or  to  permit  the  plaintiff  to  sever 
them,  and  to  deliver  them  to  him  on  de- 
mand ;  he  at  the  same  time  paying  the  de- 
fendant the  residue  of  the  price.  And  it  is 
immaterial  whether  the  severance  was  to 
be  made  by  the  plaintiff  or  the  defendant. 
For  a  license  for  the  plaintiff  to  enter  and 
remove  the  trees  would  pass  no  interest 
in  the  land,  and  would,  without  writing, 
be  valid,  notwithstanding  the  statute  of 
frauds. 

This  subject  was  fully  considered  in  the 
case  of  Tayler  v.  Waters,  7  Taunt.  374; 
and  it  was  held  that  a  beneficial  license, 
to  be  exercised  upon  land,  fuay  be  grant- 
ed without  deed  and  without  writing;  and 
that  such  a  license,  granted  for  a  valuable 
consideration  and  acted  upon,  cannot  be 
countermanded.  The  subject  has  also 
been  ably  and  elaborately  discussed  by 
Chief  Justice  Savage  in  the  case  of  Mum- 
ford  v.  Whitney,  15  Wend.  380,  in  which  all 
the  authorities  are  reviewed  ;  and  we  con- 
cur in  the  doctrine  as  therein  laid  down, 
namely,  that  a  permanent  interest  in  land 
can  be  transferred  only  by  writing,  but 
that  a  license  to  enter  upon  the  land  of 
another  and  do  a  particularact  or  a  series 
of  acts,  without  transferring  any  inter- 
est in  the  land,  is  valid,  though  not  in 
writing.  And  such  is  the  license  on  which 
the  plaintiff  relies  in  the  present  case. 

Chancellor  Kent  in  his  Commentaries, 
vol.  iii.  p.  452,  3d  Ed.,  very  justly  remarks 
that  "the  distinction  between  a  privilege 
or  easement  carrying  an  interest  in  the 
land,  and  requiring  a  writing  within  the 
statute  of  frauds  to  support  it,  and  a 
license  which  may  be  by  parol,  is  quite 
subtile,  and  it  becomes  difficult  in  some  of 
the  cases  to  discern  a  substantial  differ- 
ence between  them."  But  no  such  diffi- 
culty occurs  in  the  present  case.  The 
plaintiff  claims  no  right  to  enter  on  the 
defendant's  land  by  virtue  of  the  license. 
It  is  admitted  that  he  had  a  legal  right 
to  revoke  his  license.  But  if  he  exercised 
his  legal  right  in  violation  of  his  agree- 
ment, to  the  plaintiff's  prejudice,  he  is  re- 
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sponsible  in  damages.  We  tliink  it  tliere 
fore  clear  that,  giving  to  the  contract  the 
construction  already  stated,  the  plaintiff 
is  entitled  to  recover.  If  for  a  valuable 
consideration  the  defendant  contracted  to 
sell  the  trees  and   to   deliver  them  at   a 


future  time,  he  was  bound  to  sever  them 
from  the  soil  himself,  or  to  permit  Ibe 
plaiutifl  to  do  it ;  and  if  he  refused  To  com- 
ply with  his  agreement,  he  is  responsible  in 
damages. 
Judgment  on  the  verdict. 


WIELER  V.  SCHILIZZI. 
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WIELER  V.  SCHILIZZI. 

(17  C.  B.  619.) 

Court  of  Cominon  Pleas.    Jan.  15,  1856. 

This  was  an  action  for  an  alleged 
breach  of  a  contract  for  the  sale  of  certain 
parcels  of  linseed  described  as  Calcutta 
linseed. 

The  first  count  of  thedeclaration  stated, 
that,  by  agreement  between  the  plaintiff 
and  the  defendant,  the  defendant  agreed 
to  sell  to  the  plaintiff,  and  the  plaintiff 
agreed  to  buy  of  the  defendant,  certain 
parcels  of  goods  by  certain  ships,  that  is 
to  say,  amongst  other  ships,  by  the  ships 
Gloriosa,  Albatross,  and  Highlander,  at 
certain  prices,  and  by  the  said  agreement 
the  defendant  warranted  the  said  goods 
respectively  to  be  Calcutta  linseed;  and 
that,  although  before  the  suit  the  plaintiff 
did  and  performed  all  matters  and  condi- 
tions, and  all  matters  and  conditions 
happened  and  were  performed,  and  all 
time  elapsed,  which  respectively  were  nec- 
essary to  be  done  or  performed  or  to 
elapse  in  order  to  entitle  the  plaintiff  to 
have  the  said  agreement  and  warranty 
performed  by  the  defendant  before  this 
suit;  and  although  the  defendant  caused 
to  be  delivered  to  the  plaintiff  the  said 
parcels  of  goods  by  the  said  three  ships 
above  specified  :  yet  the  defendant,  before 
this  suit,  disregarded  his  promise,  and 
broke  his  said  warranty,  in  this,  that  the 
said  parcels  so  delivered,  to  wit,  parcels 
by  the  said  ships  Gloriosa,  Albatross, 
and  Highlander,  respectively,  were  not 
Calcutta  linseed,  and  were  respectively  in 
great  part  composeil  of  substances  other 
than  and  inferior  in  value  to  Calcutta  lin- 
seed, and  the  defendant  never  delivered 
to  the  plaintiff  parcels  of  Calcutta  linseed 
by  or  out  of  the  said  three  ships  above 
specified,  or  any  of  them,  in  pursuance  of 
his  said  contract  and  warranty;  and  by 
reason  of  the  premises  part  of  the  paid 
goods  so  delivered  were  wholly  valueless 
to  and  unsaleable  by  the  plaintiff,  and,  as 
to  and  in  respect  of  the  residue  thereof, 
the  plaintiff  was  unable  to  obtain  the 
same  prices  that  otherwise  he  would  have 
done,  and  was  obliged  to  and  did  before 
suit  sell  the  same  at  greatly  reduced 
prices. 

There  was  also  a  count  for  money  paid, 
money  received,  interest,  and  money  due 
on  accounts  stated. 

The  defendant  pleaded,  to  the  first 
count,  that  he  did  not  promise  or  war- 
rant as  alleged,  and  a  denial  of  the  breaches 
as  alleged;  and,  to  the  second  count, 
never  indebted,  payment,  and  set-off. 

The  cause  was  tried  before  Jervis,  C.  J., 
at  the  sittings  in  London  after  last  term. 
The  facts  were  as  follows:— The  defend- 
ants, who  were  merchants  carrying  on 
business  at  Calcutta  and  in  London,  on 
the  18th  of  November,  1854,  through  their 
brokers  entered  into  the  following  con- 
tract with  the  plaintiff:— 

"London,  18th  November,  1854.  Sold 
for  account  of  Messrs.  Schilizzi  &  Co.,  to 
Mr.  W.  Wieler,  the  following  parcels  of 
Calcutta  linseed,  viz., 

Per  Thalestris,  about  310  tons,  biU  of  lading 
dated  July  last. 


Per  Mersapore,  about  100  tons,  bill  of  lading 
dated  July  last. 

Per  St.  Abbs,  about  18  tons,  bill  of  lading  dated 
July  last. 

all  at  6os.  6d.  per  quarter,  and 

Per  Gloriosa,  about  100  tons,  bill  of  lading  dated 
Sept.  last. 

Per  Albatross,  about  100  tons,  bill  of  lading  dated 
Sept.  last. 

Per  Highlander,  about  10  tons,  bill  of  lading  dated 
Sept.  last. 

all  at  66s.  per  quarter,  the  cost,  free  on 
board,  and  the  freight,  insurance,  and 
packages  to  London  included,— tale  quale. 
The  amount  of  each  invoice  to  be  paid  in 
fourteen  days  from  each  ship's  reporting, 
by  cash,  less  2)^  per  cent,  discount,  in  ex- 
change forshipping  documentsand  freight 
release.  Buyer  is  to  have  craft  alongside 
each  ship  as  soon  as  each  parcel  of  seed  is 
ready  to  discharge,  or  it  is  to  remain  at 
his  risk  and  expense.  Buyer  is  to  pay  to 
sellers  on  the  20th  instant,  in  part  pay- 
ment of  the  above-named  seed,  a  deposit 
of  £1000,  which  is  to  be  apportioned  and 
deducted  from  each  invoice  as  follows, 
viz., 5s.  per  quarter  on  the  July  shipments, 
and  ths  remainder  in  equal  proportions 
on  the  September  shipments.  Should 
buyer  fail  to  pay  for  the  whole  or  any 
part  of  the  above-named  seed  on  arrival, 
as  stated,  sellers  are  to  be  at  liberty  to 
sell  such  part,  without  further  notice,  at 
buyer's  risk  ;  who  is  to  make  good  any 
loss  that  may  accrue  in  consequence  of 
such  sale..  Interest  at  the  rate  of  5  per 
cent,  per  annum  to  be  allowed  on  the 
deposit.  Should  any  of  the  above-named 
ships  be  lost,  tlie  deposit  on  such  parcels 
to  be  immediately  returned,  with  inter- 
est, as  stated. 
"Luing  &  Campbell,  Brokers.  £1000  paid 
20th  Nov.,  1S54." 

On  the  arrival  of  the  seed,  the  buyer  ob- 
jected to  the  quality,  complaining  that 
it  contained  a  large  admixture  of  rape 
and  mustard  seed,  and  therefore  was  not, 
in  accordance  with  the  terms  of  the  con- 
tract, "Calcutta  linseed." 

It  appeared  from  the  evidence  that  no 
seed  comes  to  market  without  some  mix- 
ture, the  average  being  generally  about 
two  or  three  percent.;  but,  according  to 
the  evidence  of  the  plaintiff's  witnesses, 
the  linseed  in  question  contained  about 
fifteen  per  cent,  of  tares,  rape,  and  mus- 
tard. "The  defendauts'  witnesses,  on  the 
other  hand,  stated,  that,  though  of  some- 
what inferior  quality,  the  seed  did  answer 
the  description  in  the  contract. 

It  further  appeared,  however,  that  the 
plaintiff  had  sold  it  as  and  for  "linseed:" 
and  the  crushers  to  whom  it  was  sold 
proved  that  it  had  been  used  by  them  as 
such,  and  that  the  cake  was  sold  as  lin- 
seed-cake. 

On  the  part  of  the  defendant, it  was  sub- 
mitted, that  the  contract,— which  con- 
tained no  warranty,  but  which  distinctly 
intimated  to  the  purchaser  that  he  was  to 
take  the  seed  as  it  was,— was  satisfied  by 
the  delivery  of  that  which  was  known  in 
the  market  as,  and  which  in  point  of  fact 
was,  "Calcutta  linseed,"  however  inferior 
in  quality,,  and  however  adulterated. 

For  the  plaintiff,  it  was  insisted,  that, 
to  the  extent  of  the  mixture  of  foreign 
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seeds,  the  article  delivered  was  not  lin- 
seed at  all  within  the  meaning  of  the  con- 
tract. 

In  submitting  the  case  to  the  jury,  the 
.lord  chief  justice  told  them,  that  the  ques- 
tion for  them  to  consider,  was,  whether 
the  plaintiff  got  what  he  bargained  for,— 
whether  there  was  such  an  admixture  of 
foreign  substances  in  it  as  to  alter  the 
distinctive  character  of  the  article,  and 
prevent  it  from  answering  the  description 
of  it  in  the  contract, — more,  in  truth,  than 
might  reasonably  he  expected. 

The  jury  returned  a  verdict  for  the  plain- 
tiff,—the  amount  of  damages  being  by 
agreement  referred. 

Montague  Smith  now  moved  for  a  new 
trial,  on  the  ground  of  misdirection,  and 
that  the  verdict  was  against  evidence. — 
The  defendant  was  guilty  of  no  breach  of 
his  contract,  if  he  supplied  that  which  was 
known  and  usually  sold  in  the  market  as 
Calcutta  linseed.  There  wa.s  no  warranty, 
and  no  fraud.  No  doubt  it  was  of  inferior 
quality.  [CRP^SSWELL,  J.— What  was 
inferior, — the  linseed,  properly  so  called? 
or  the  cargo?]  The  cargo.  [JERVIS,  C. 
J. — I  left  it  to  the  jury,  in  substance,  to 
say  whether  the  article  was  so  mixed  as 
to  lose  its  distinctive  character,  or  whether 
it  was  such  as  to  answer  the  description 
in  the  market,  of  Calcutta  linseed. J  His 
lordship  went  on  to  say, — and  that  is  the 
direction  complained  of, — "  was  it  ( tliat  is, 
the  mixture  or  adulteration)  more  in  truth 
than  might  reasonably  be  expected?" 
Now,  there  being  no  warranty,  if  this  was 
Calcutta  linseed  of  any  quality,  however 
inferior,  the  plaintiff  got  what  he  bar- 
gained for.  The  rule  is  well  expressed  by 
Lord  Ellenborough  in  Gardiner  v.  Gray,  4 
Camp.  144.  That  was  the  case  of  a  con- 
tract for  the  sale  of  tweWe  V)ags  of  waste- 
silk,  without  any  warranty  that  it  should 
correspond  with  the  sample.  And  his 
lordship,  in  leaving  the  case  to  the  jury, 
said, — "I  think  the  plaintiff  cannot  re- 
cover on  the  count  allesiing  that  the  silk 
should  correspond  with  the  sample.  The 
written  contract  containing  no  such  stip- 
ulation, I  cannot  allow  it  to  be  superadd- 
ed by  parol  testimony.  This  was  not  a 
sale  by  sample.  The  sample  was  not  pro- 
duced as  a  warranty  that  the  bulk  should 
correspond  with  it,  but  to  enable  the  pur- 
chaser to  form  a  reasonable  judgment  of 
the  commodity.  I  am  of  opinion,  liow- 
ever,  that,  under  such  circumstances,  the 
purchaser  has  a  right  to  expect  a  saleable 
article  answering  the  description  in  the 
contract.  Without  any  pai'ticular  war- 
ranty, this  is  an  implied  term  in  every  such 
contract.  Where  there  is  no  opportunitj' 
to  inspect  the  commodity,  the  maxim  of 
caveatcmptor  doesnot  apply.  Hecannot 
without  a  warranty  insist  that  it  shall  bo 
of  any  particular  quality  or  fineness,  but 
the  intention  of  both  parties  must  l)e 
taken  to  be,  that  it  shall  be  saleable  in  the 
market     under     the     denomination    men- 


tioned in  the  contract  between  them.  The 
purchaser  cannot  be  supposed  to  buy 
goods  to  lay  them  on  a  dunghill.  The 
question  then  is,  whether  the  commodity 
purchased  by  the  plaintiff  be  of  such  a 
quality  as  can  be  reasonably  brought  into 
the  market  to  be  sold  as  waste-silk.  The 
witnesses  describe  it  as  unfit  for  the  pur- 
poses of  waste-silk,  and  of  such  a  quality 
that  it  cannot  be  sold  under  that  denomi- 
nation." 

CRESSWELL,  J.— I  am  utterly  unable 
to  discover  any  misdirection  in  this  case. 
It  is  suggested  that  my  lord  was  wrong 
in  telling  the  jury  that  the  question  for 
them  to  consider  was,  whether  the  linseed 
delivered  contained  a  greater  admixture 
of  foreign  substances  than  m.ight  reason- 
ably be  expected;  and  that  he  should 
have  left  it  to  them  simply  to  say  whether 
or  not  it  answered  the  description  of  Cal- 
cutta linseed.  But  I  think  that  what  my 
lord  meant,  and  what  the  jury  must  have 
understood,  was,  that  they  were  to  say 
whether  the  article  delivered  reasonably 
answered  the  description  of  Calcutta  lin- 
seed, that  is  linseed  with  a  reasonable 
amount  of  adulteration  only.  My  lord  does 
not  express  himself  dissatisfied  with  the 
verdict:  and  I  see  no  reason  wh.y  we 
should  be  so.  1  think  there  should  be  no 
rule. 

CROWDER,  J.— r  also  think  there  was 
no  misdirection.  Looking  at  the  whole 
course  of  the  evidence,  it  appears  to  me 
that  the  jury  were  rightly  told  to  consider 
whether  the  amount  of  adulteration  was 
greater  than  the  plain  tiff  might  reasonably 
expect.  That  expression  was  not  used, 
as  Mr.  Smith  suggests,  as  a  qualification 
of  the  rule  of  law.  The  jury  in  effect  found 
that  the  article  delivered  did  not  reasona- 
bly answer  the  description  in  the  con- 
tract: and,  as  my  lord  chief  justice  is  not 
dissatisfied  with  the  verdict,  I  see  no 
ground  for  quarreling  vvith  it. 

WILLES.  .1. — Thejury  have  in  substance 
found  that  the  linseed  in  question  was  so 
mixed  with  seeds  of  a  different  and  inferior 
description  as  to  have  lost  its  distinctive 
character  and  prevent  its  passing  in  the 
market  by  the  commercial  name  of  Cal- 
cutta linseed.  The  purchaser  had  a  right 
to  expect,  not  a  perfect  article,  but  an  ar- 
ticle wliich  would  be  saleable  in  the  market 
as  Calcutta  linseed.  If  he  got  an  article 
so  adulterated  as  not  reasonably  to  an- 
swer that  c'escription,  he  did  not  get 
what  he  bargained  for.  As, If  a  man  buys 
an  article  as  gold,  whicli  every  one  knows 
requires  a  certain  amount  of  alloy,  he  can- 
not be  said  to  get  gold,  if  he  gets  an  arti- 
cle so  depreciated  in  quality  as  to  consist 
ot  gohl  only  to  the  extent  of  one  carat. 

JERVIS,  C.  .!.,  concurred. 

Rule  refused. 


WILCOX  v.  MATTESON. 
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WILCOX  V.  MATTESON. 

(9  N.  W.  Rep.  814,  53  Wis.  23.) 

Supreme  Court  of  Wisoonsin.    Sept.  37,  1881. 

Appeal  from  circuit  court,  JeHerson 
count.y. 

Statement  by  TAYLOR,  J.: 

This  action  was  brouglit  to  recover  the 
amount  of  a  promissory  note  given  by 
the  defendant  to  the  deceased  husband  of 
the  plaintiff,  payable  to  his  order,  and  in- 
dorsed by  him  in  blank.  The  answer  de- 
nies the  ownership  of  the  note  by  the 
plaintiff.  The  question  of  ownership  was 
the  only  question  litigated  on  the  trial. 
The  plaintiff  claimed  upon  the  trial  that 
the  note  in  question  had  been  given  to  her 
by  her  husband  in  his  life-time.  The  only 
evidence  tending  to  prove  such  ownership 
wag  the  following: 

Harriet  Kdgar,  a  witness  for  the  plain- 
tiff, testified  that  sheattended  tbedeceased 
husband  in  his  last  sickness,  and  that  on 
the  night  of  his  death,  and  about  three 
hours  before  his  decease,  the  deceased 
"told  me  that  his  pocket-book  was  under 
the  feather  bed,  just  under  his  shoulders, 
and  for  me  to  take  it,  and  give  it  to  his 
wife  when  she  came;  that  there  was  some 
money  and  papers  in  it  that  would  be  of 
value  to  her,  as  she  would  need  them. 
He  afterwards  died  at  1  o'clock  in  the 
morning.  I  continued  there,  remaining 
with  his  corpse  until  about  9  o'clock  in 
the  morning,  eight  hours  after  he  died, 
when  Mr.  Oyer  Williams  came  into  the 
room,  and  Mr.  Williams  turned  the  corpse 
over,  and  I  took  the  pocket-book  referred 
to  out  from  under  his  shoulder  and  gave 
it  to  Mr.  Williams,  telling  him  thai  Mr. 
Wilcox  requested  me  to  give  the  pocket- 
book  to  his  wife;  and  Mr.  Williams  took 
the  pocket-book,  saying  he  would  give 
the  same  to  Mrs.  Wilcox  if  she  came,  and 
if  she  did  not  come  he  would  send  it  to 
her.  From  the  time  of  his  death  until  Mr. 
Williams  came  1  had  exclusive  charge  of 
the  room  in  which  the  deceased  lay,  and 
was  not  out  of  the  room  five  minutes  dur- 
ing all  that  time." 

Dyer  Williams,  a  witness  for  the  plain- 
tiff, testified  that  he  saw  Wilcox  about  six 
hours  after  he  died.  "When  I  arrived  in 
the  room  where  the  corpse  was,  Mrs.  Har- 
riet Edgar,  his  nurse,  told  me  that  Mr. 
Wilcox  the  night  before  had  requested  her 
to  give  a  certain  pocket-book  under  his 
shoulder  to  his  wife,  as  he  wanted  his  wife 
to  have  it,  and  that  he  wanted  the  nurse 
to  see  that  his  wife  got  it  herself.  I  then 
moved  the  corpse  so  that  the  nurse  could 
get  the  pocket-book,  and  then  she  gave  it 
to  me  and  requested  me  to  give  it  to  Mrs. 
Wilcox.  I  took  the  pocket-book  and  kept 
it  in  mv  possession  until  Mrs.  Wilcox  ar- 
rived, and  then  gave  it  to  Mrs.  Wilcox  be- 
tween S  and  9  o'clock  in  the  evening  after 
her  husband  died,  delivering  the  message 
the  nurse  bad  communicated  to  me  con- 
cerning its  disposition— that  it  was  a  gift 
from  her  husband." 

The  plaintiff  herself  testified  that  the 
note  in  suit  was  in  the  pocket-book  when 
it  was  delivered  to  her,  and  that  it  was 
indorsed  by  the  deceased  in  his  own  hand- 


writing. She  also  testified  that  she  had 
been  duly  married  to  the  deceased,  and 
that  the  deceased  died  without  leaving 
any  children  or  other  lineal  descendants. 
Upon  this  evidence  the  learned  circuit 
judge  directed  a  verdict  for  the  plaintiff. 
To  this  ruling  the  defendant  duly  except- 
ed, and  he  appeals  to  this  court  from  the 
judgment  rendered  upon  such  verdict. 

Harlow  Pease,  for  appellant.  E.  B. 
Kirkland,  I.  W.  &  G.  W.  Bird,  and  Wm. 
H.  Rogers,  for  respondent. 

TAYLOR,  J.,  (after  stating  the  facts  as 
above.) 

Upon  this  appeal  the  defendant  al- 
leges as  error  that  the  evidence  produced 
on  the  trial  shows  affirmatively  that  the 
note  upon  which  the  action  was  brought 
was  not  owned  by  the  plaintiff,  but  be- 
longed to  the  estate  of  her  deceased  hus- 
band, and  that  the  evidence  offered  for  the 
purpose  of  showing  a  gift  of  the  same  by 
the  deceased  to  the  plaintiff  during  his  life- 
time failed  to  show  such  gift.  We  are  con- 
strained to  agree  with  the  learned  counsel 
for  the  appellant  that  there  is  no  evidence 
in  the  case  which  shows  any  delivery  of 
the  possession  of  the  pocket-hook  and  its 
contents  during  the  life  of  the  husband  to 
the  plaintiff,  or  to  any  other  person,  for 
her  use.  If  we  construe  the  language  of  the 
deceased  most  favorably  for  the  plaintiff, 
and  that  his  request  to  the  nurse  Edgar 
was  that  she  should  immediately,  and 
before  his  death,  take  the  pocket-book  into 
her  possession  and  keep  it  for  and  deliver 
it  to  his  wife  when  she  came  as  her  prop- 
erty, still  the  evidence  fails  to  show  that 
the  possession  passed  from  the  deceased 
to  the  nurse  for  the  use  of  the  plain  tiff  until 
after  his  death.  The  nursestates  that  she 
did  nothing,  after  the  deceased  instructed 
her  what  do  with  the  pocket-book,  until 
several  hours  after  his  death.  Admitting 
that  the  nurse  might  have  received  the 
possession  of  the  property  for  the  plaintiff 
in  her  absence,  and  that  the  actual  receipt 
of  it  by  her,  in  the  lifetime  of  the  deceased, 
would  have  been  effectual  to  pass  the  title 
to  the  plaintiff,  the  fact  remains  that  she 
did  not  take  possession  during  his  life.  If 
this  can  be  upheld  as  a  gift,  then  it  must 
be  upheld  on  the  ground  that  the  posses- 
sion of  the  property  passed  by  force  of  the 
words  of  the  deceased,  expressing  a  desire 
that  it  should  pass. 

We  know  of  no  case  where  a  gift  has 
been  upheld  when  no  act  has  been  done 
tending  to  change  the  possession  of  the 
property  which  is  the  subject  of  the  gift 
from  the  donor  to  the  donee.  The  pocket- 
book  was  la  the  actaal  possession  of  the 
donor  at  the  time  when  the  conversation 
between  him  and  the  nurse  took  place, 
and  it  so  remained  until  his  death,  with- 
out any  change  in  its  location,  or  any  at- 
tempt to  change  the  same.  There  is  no 
doubt  of  the  intent  of  the  deceased  to  give 
the  property  to  his  wife,  but  there  is  an 
entire  absence  of  proof  of  any  act  done 
either  by  him  or  by  the  nurse,  standing 
in  the  place  of  the  wife,  which  tends  to 
show  any  surrender  of  the  possession  by 
the  husband,  or  any  taking  possession 
thereof  by  the  nurse,  during  the  life  of  the 
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husband.  To  make  a  gift  perfect,  all  the 
cases  hold  that  the  possession  of  the  sub- 
ject of  the  gift  must  pags  from  the  donor 
to  the  donee.  This  has  been  so  decided 
by  this  court,  and  it  is  therefore  unneces- 
sary to  resort  to  the  decisions  of  other 
courts  to  sustain  our  ruling  in  this  case. 
See  Wilson  v.  Carpenter,  17  Wis. 512;  Resch 
V.  Senn,  28  Wis.  2ts6.  In  the  firstcasecited, 
this  court  adopted  the  rule  laid  down  by 
Chancellor  Kent  in  his  Commentaries,  as 
follows:  "Delivery  in  this,  as  in  every 
other  case,  must  be  according  to  the 
nature  of  the  thing.  It  must  be  an  actual 
delivery,  so  far  as  the  subject  is  capable 
of  delivery.  It  must  be  secundum  sub- 
jectum  materiam,  and  be  the  true  and 
effectual  way  of  obtaining  the  command 
and  dominion  of  the  subject.  If  the  thing 
be  not  capable  of  actual  delivery,  there 
must  be  S(jme  act  equivalent  to  it.  The 
donor  must  part  not  only  with  the  pos- 
session, but  with  the  dominion  of  the 
property.  If  the  thing  given  be  a  chose  in 
action,  the  law  requires  an  assignment  or 
someequivalont  instrument,  and  the  trans- 
fer must  be  actually  executed." 

In  the  case  at  bar  the  subject  of  the  pro- 
posed gift  was  of  such  a  character  that  an 
actual  delivery  could  have  been  made,  but 
none  was  made.  The  possession  remained 
in  fact  exactly  the  same  after  the  direction 
given  to  the  nurse  as  it  was  before,  and  so 
continued  until  the  death  of  the  donor. 


We  think  the  evidence  clearly  shows 
that  the  title  to  the  note  remained  in  the 
deceased  husband  at  the  time  of  his  death, 
and  that  the  learned  judge  erred  In  direct- 
ing a  verdict  for  the  plaintiff. 

Upon  tne  argument  in  this  court  the 
learned  counsel  for  the  respondent  claimed 
that  the  judgment  might  be  upheld  upon 
the  ground  that  the  widow  was  entitled 
to  the  note  under  the  provisions  of  subdi- 
vision 1,  §  3935,  Rev.  St.  1.S78,  which  pro- 
vides that,  upon  thedeath  of  her  husband, 
the  widow  shall  be  allowed  certain  speci- 
fied property,  and,  in  addition  thereto, 
household  furniture  not  exceeding  in  v;jlue 
$2.50,  and  other  personal  property  not  ex- 
ceeding in  value  f  200,  to  be  selected  by  her. 

The  difficulty  with  this  claim  is  that  the 
note  in  question  is  not  one  of  the  specific 
articles  of  property  which  the  statute  al- 
lows to  her,  and  there  is  no  evidence  that 
she  had  selected  the  note  as  a  part  of  the 
other  property,  not  exceeding  $200,  to 
which  she  is  entitled.  In  order  to  entitle 
the  plaintiff  to  hold  this  not^  as  a  part  of 
the  property  of  her  husband,  which  is  given 
to  her  by  the  section  of  the  statute  above 
quoted,  she  must  show  that  it  has  iDeen 
selected  by  her.  In  the  absence  of  any 
proof  on  that  subject,  we  cannot  say  that 
the  plaintiff  acquired  any  title  to  it  under 
said  section.    See  Resch  v.  Senn,  supra. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 


WILLIAMS  V.  ALLEN. 
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(10  Humph.  336.) 

Supreme  Court  of  Tennessee.    Dec,  1849. 

Assumpsit  intbecircuitoourt  of  Sumner. 
Plpa  non-assumpsit.  There  was  a  ver- 
dict and  judgment  for  the  defendant.  The 
plalntiH  appealed. 


J.  C.  Guild,  for  plaintiff. 
Head,  for  defendants. 


Baldridge  and 


McKINNEY,  J .  It  appears  from  the  bill 
of  exceptions  in  this  case,  that  in  the  lat- 
ter part  of  the  year  1847,  the  plaintiff 
bargained  with  the  defendants  for  the  pur- 
chase of  a  quantity  of  corn.  Previous  to 
the  purchase,  the  corn  had  been  put  In 
pens,  on  the  bank  of  Bledsoe's  creek  near 
its  junction  with  Cumberland  river.  The 
bargain  was  for  all  the  corn  in  thq  pens, 
at  the  priceof  .fl  per  barrel;  and  thequan- 
tity,  not  being  then  known,  was  to  be  as- 
certained afterwards  by  actual  measure- 
ment. It  does  not  appear  that  any  time 
was  fixed  either  (or  the  measurement  of 
the  corn,  or  payment  of  the  i»rice.  In  the 
month  of  December,  1S47,  before  the  corn 
was  measured,  it  was  swept  off  by  a 
flood,  and  wholly  lost.  It  appears  from 
the  proof  that,  after  the  purchase,  the 
plaintiff  assumed  to  be  the  owner  of  said 
corn,  and  forbade  an  officer  to  levy  upon 
it  as  defendants'  property,  stating  that  it 
belonged  to  him,  that  he  had  bought  it 
and  paid  part  of  the  price,  and  was  to  pay 
the  balance  on  his  return  from  market. 
On  the  other  hand,  there  is  proof  that 
when  the  flood  began  to  threaten  the  loss 
of  the  corn,  the  defendant,  Robert  Allen, 
applied  to  some  of  thn  witnesses  to  aid 
him  in  saving  it,  "and  called  it  his  corn  at 
the  time."  The  witness,  Mathews,  heard 
a  conversation  between  plaintiff  and  de- 
fendant, Robert  Allen,  some  time  after  the 
contract  for  the  purchase  of  the  corn.  De- 
fendant "wished  plaintiff  to  let  him  have 
a  horse  in  part  pay  for  the  corn  ;  plaintiff 
told  him  that  the  corn  was  not  measured 
and  delivered  to  him,  and  he  was  not 
bound  to  pay  until  this  was  done,  yet,  to 
accommodate  him,  he  would  let  him  have 
the  horse." 

It  further  appears  from  the  proof,  that 
between  the  time  of  the  contract  and  the 
loss  of  the  corn,  plaintiff  let  the  defend- 
ants have  a  horse,  some  pork,  and  a  small 
amount  of  money,  towards  the  payment 
of  the  price  of  said  corn,  to  recover  back 
the  value  of  which,  the  present  suit  was 
brought. 

On  the  trial  in  thecircuitcourt,the  judge 
instructed  the  jury,  "that  if  the  plaintiff 
bouijht  a  parcel  of  corn  from  defendnnts, 
wliich  was   in    pens,  separate   and    distin- 


guishable from  all  other  corn,  at  the  price 
of  one  dollar  per  barrel,  and  there  was 
nothing  to  be  done  by  defendants  but  to 
measure  it  with  plaintiff,  and  deliver  it, 
the  property  in  the  corn  vested  nnccmdi- 
tionally  in  the  plaintiff,  and  the  risk  was 
of  course  his." 

This  instruction,  we  think,  was  incor- 
rect. The  general  principle  is  well  estab- 
lished, that  no  sale  is  complete,  mo  as  to 
vest  an  immediate  right  of  propertyin  the 
buyer,  so  long  as  anything  remains  to  be 
done,  as  between  the  buyer  and  seller. 

Wheregoods  aresold  by  number,  wight, 
or  measure,  so  long  as  the  specific  quan- 
tity or  measure  is  not  separated  and  idea- 
tifled,  the  sale  is  not  completed,  and  the 
goods  are  at  the  risk  of  the  seller.  Story 
on  Con.  §  800.  The  contract  may  be  com- 
plete and  bindiog  in  other  respects,  but 
the  property  in  the  goods  remains  in  the 
vendor,  and  they  are  at  his  risk,  if  anyact 
is  to  be  done  bj"  him  before  delivery, either 
to  distinguish  the  goods,  or  ascertain  the 
price  thereof.     Chitty  on  Con.  37.o,  note  1. 

Though  the  subject-matter  of  the  con- 
tract be  clearly  ascertained,  yet  if  the  price 
cannot  be  calculated  until  the  parties 
have  weighed  thegoods.no  property  there- 
in passes  to  thebuyer  till  such  act  bedone. 
Simmons  v.  Swift, 5  Barn.  &  C.  857;  Chitty 
on  Con.  377. 

Where  several  bales  of  skins  (stated  in 
the  contract  to  contain  five  dozen  in  each 
bale)  were  sold  at  a  certai!)  sum  per 
dozen;  but  it  was  the  duty  of  the  seller 
to  count  over  the  skins,  to  see  how  many 
each  bale  actually  contained,  and  before 
doing  so,  they  were  consumed  by  fire. 
Lord  Ellenhorough  and  Sir  James  Mans- 
field held,  that  no  action  could  be  main- 
tained against  the  purchaser  for  the  value 
of  the  skins,  and  that  the  loss  fell  entirely 
upon  the  seller.  Zagury  v.  Furnell,  2 
Camp.  242.  See,  also,  Hanson  v.  Meyer, 
6  East,  614;  Rugg  v.  Minett,  11  East,  210; 
Simmons  v.  Swift,  5  Barn.  &  C.  857. 

And  a  mere  assumption  of  ownership, 
or  control  by  the  purchaser,  will  not  be 
sufficient  evidence  of  a  delivery.  At  most, 
it  affords  merel.v  a  presumption  of  deliv- 
ery, which  may  be  repelled  by  evidence 
showing  that  the  title  remained  in  the 
vendor. 

The  foregoing  authorities  which,  we 
think,  lay  down  the  law  correctly,  clearly 
show,  that  the  circuit  judge  ei-red  in  di- 
recting the  jury,  that  the  property  in  the 
corn  in  question  was  vested  in  the  plain- 
tiff, notwithstanding  the  failure  of  the  de- 
fendants to  measure  and  deliver  it.  On 
the  contrary,  by  reason  of  their  failure  to 
do  BO,  the  right  of  property  remained  un- 
altered, and  consequently  the  ri-k  and 
loss  were  exclusivel.y  theirs. 

The  judgment  will  be  reversed. 


WILLIAMS  V.  BACON. 
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WILLIAMS  V.  BACON  et  al. 

(2  Gray,  387.) 

Supreme  Judicial  Court  of  Massachusetts 
Oct.  Term,  1854. 

Action  of  contract.  The  declaration  al- 
leged that  the  defendants  on  or  about  the 
let  of  June,  1853,  contracted  to  sell  and  de- 
liver to  the  plaintiff,  on  board  vessel  at 
Philadelphia,  on  demand,  501)  tons  red  asli 
egg  and  stove  coal  at  the  price  of  $8.70 per 
ton;  and  300  tons  white  ash  coal  at  the 
following  prices,  namely,  100  tons  white 
ash  egg  coal  at  $:i.45  per  ton,  100  tons 
white  ash  stove  coal  at  1 3.1.'5  per  ton,  and 
100  tons  white  ash  lump  coal  at  f3.60  per 
ton:  and  that  the  plaintiff  on  the  16th  of 
August,  18.'53,  demanded  said  coal  of  the 
defendants  at  Philadelphia,  but  they  then 
and  ever  since  neglected  and  refused  to  de- 
liver the  same  or  any  part  thereof.  The 
defendants  in  their  answer  denied  any 
purchase  of  coal  by  the  plaintiff  of  the 
defendants,  or  any  agreement  of  the  de- 
fendants to  deliver  coal;  and  also  relied 
on  the  statute  of  Frauds. 

At  the  trial  in  the  court  of  common 
pleas,  Hale  Remington,  an  agent  residing 
at  Fall  River,  of  the  defendants,  who  lived 
in  Philadelphia,  being  called  as  a  witness 
for  the  plaintiff,  testified  as  follows:  (Ju 
the  3d  of  June,  1853,  he  made  a  verbal  con- 
tract with  the  plaintiff  at  Taunton;  and 
on  the  same  day,  at  Fall  River,  his  clerk 
by  his  order  entered  in  his  book  of  sales, 
on  a  page  headed  "Sales  on  account  of  F. 
Bacon  &  Company,"  the  following  mem- 
orandum (which  was  not  signed) :  "Sold 
to  B.  F.  Williams  of  Taunton  500  tons  egg 
and  stove  red  ash  ;  200  tons  egg  f3.70;  300 
tons  stove  $3.70.  Sold  200  tons  egg  and 
stove  white  ash;  100  lump  f3.60;  100  egg 
.$3.45;  100  stove  #3.45.  "  On  the  same  day 
he  wrote  a  letter  to  the  defendants  ( wliich 
was  produced  upon  the  call  of  the  plain- 
tiff), in  which  he  said:  "I  sold  this  morn- 
ing to  B.  F.  Williams  of  Taunton,  to  be 
shipped  to  Dightoii,  Mass.,  as  follows: 
$3.70  for  R.  A.,  and  .f3.45  for  W.  A.;  .300 
tons  R.  A.  stove;  200  tons  R.  A.  egg;  100 
tons  \V.  A.  egg;  10  tons  W.  A.  stove;  700 
tons,  all  to  be  delivered  before  August  1st. 
You  may  ship  it  early  in  July,  or  before,  if 
it  suits  better  to  do  so."  Onthellthof 
July  he  received  a  letter  from  the  plain tifi', 
asking  for  "a  statement  of  our  coal  en- 
gagement:" to  which  he  replied  by  the 
following  letter: — 

"Fall  River,  11  July,  1853.  Benjamin  F. 
Williams,  Esq.,  Taunton.  DearSir,— Your 
favor  of  this  date  is  before  us.  In  reply 
would  say  that  I  have  agreed  to  sell  you 
20()tonsre(l  aslistovecoalat.1|i3.70;  HOOlons 
red  ash  egg  at  $3.70;  100  tons  white  ash 
egg  at  $3.45;  100  tons  white  ash  stove 
•13.45;  100  tons  white  ash  lump  $3.00.  The 
above  prices  to  be  charged  deliverable  on 
board  vessel  at  Philadelphia.  The  coal 
is  now  ready  for  delivery,  and  you  will 
please  forward  vessels  as  soon  as  you 
please,  and  we  will  put  the  coal  on  boa'd. 
Our  people  will  use  all  exertion  to  prcjcure 
vessels  at  going  rates  of  freight,  and  I  pre- 
sume they  will  succeed.  If  not,  you  must 
send  vessels  for  it.  Freights  are  now 
$1.50  and  $1.45  to  Fall  River.     Coal  is  now 


worth  at  Philadelphia  $3.85,  and  I  think 
the  sooner  you  get  your  coal  the  safer  tor 
you.     Yours  truly.  Hale  Remington. " 

On  the  8th  of  August  he  signed  and  gave 
the  plaintiff  an  order  addressed  to  the  de- 
fendants, and  thus  expressed:  •  Please  de- 
liver the  bearer,  for  B.  F.  Williams  of 
Taunton,  Alass.,  coal  as  he  may  ord«r  it 
from  time  to  time,— red  ash,  egg  or  stove, 
as  he  may  choose,  500  tons;  white  ash,  200 
tons,  one-half  lump,  balance  egg  or  stove." 
And  there  was  evideuce  that  the  plaintiff 
on  the  16th  of  August  presented  this  order 
to  the  defendants,  who  refused  toaeceptit. 

Upon  this  evidence.  Boar,  J.,  ruled  that 
the  action  could  not  be  maintained,  and 
directed  a  verdict  for  the  defendants;  and 
the  plaintiff  alleged  exceptions. 

E.  H.  Bennett,  for  plaintiff.  T.  D.  Eliot, 
tor  defendants. 

MERRICK,  J.  The  presiding  judge 
ruled  at  the  trial  that  the  evidence  ad- 
duced by  the  plaintiff  was  insufflcient  to 
enable  him  to  maintain  this  action,  and 
directed  a  verdict,  which  was  thereupon 
returned,  for  the  defendants.  To  deter- 
mine whether  that  ruling  was  correct,  it 
is  necessary  to  keep  in  view  the  distinc- 
tion between  evidence  of  a  contract  and 
evidence  of  a  compliance  with  the  provi- 
sjonsof  the  stotuteor'  Irauds  in  relation  to 
it;  for  the  defendants  in  attempting  to 
sustain  the  ruling  do  net  now  deny 
that  the  testimony  of  Hale  Remington 
afforded  adequate  proof  (jf  a  verbal  con- 
tract between  the  parties,  whereby  the 
plaintiff  agreed  to  purchase  and  the  de- 
fendants to  sell  the  quantity  and  various 
kinds  of  coal  mentioned  in  the  declara- 
tion;  but  they  insist  that  no  note  or 
memorandum  in  writing  was  ever  made 
of  it  and  signed  by  themselves  or  by  any 
authorized  person  in  their  behalf.  And 
they  contend  that  the  letter  of  Reming- 
ton of  the  11th  of  July,  1853,  which  is  re- 
lied on  by  the  plaintiff  as  a  sufficient  com- 
pliance wit}i  the  provisions  of  the  statute 
to  give  validity  to  the  contract  and  make 
it  obligatory  upon  them,  cannot  proper- 
ly be  allowed  to  have  that  effect;  first, 
because  it  was  no  part  of  the  res  gestae, 
and  constituted  no  part  of  the  negotia- 
tion between  the  parties,  and  is  only  a 
narrative  of  a  past  transaction;  and,  sec- 
ondly, because  it  does  not  purport  on  its 
face  to  be,  and  is  not  in  fact,  signed  bj' 
them  or  by  any  duly  authorized  person  in 
their  behalf. 

A  note  or  memorandum  in  writing  of 
an  oral  contract  is  essentially  different 
from  a  written  contract.  The  latter  su- 
persedes and  takes  the  place  of  all  preced- 
ing negotiations,  and  is  conclusive  evi- 
dence of  the  stipulations  and  bargain  be- 
tween the  parties.  But  the  former  may 
he  made  at  any  time  after  the  parties 
have  entered  into  engagements  with  each 
other  by  a  verbal  agreement.  Sieve- 
wright  V.  Archibald,  17  Ad.  &  El.  N.  S. 
107,  114.  In  the  very  nature  of  such  trans- 
actions, the  memorandum  must  be  poste- 
rior In  point  of  time  to  the  contract  of 
which  it  is  the  record.  And  it  has  accord- 
ingly often  been  determined  that  docu- 
ments  and  letters,  though   they  were  all 


894 


WILLI AiMS  V.  BACON. 


written  subsequent  to  the  conclutiion  of 
the  bargain,  may  be  coupled  together,  if 
it  appear  that  they  all  had  relation  to  It, 
for  the  purpose  of  shewing  that  a  written 
nieinorandiim  of  it  was  duly  made  and 
signed  by  the  party  to  be  charged.  Allen 
V.  ttennet,  3  Taunt.  169. 

The  evidence  produced  upon  the  trial  in 
the  present  case  had  a  direct  tendency  to 
prove  that  a  verbal  contract  for  the  sale 
of  coal,  as  is  alleged  in  tlie  declaration, 
was  made  by  and  between  the  parties  at 
Taunton,  on  the  3d  of  June,  1853.  In  that 
negotiation  Remington  acted  for  tlie  de- 
fendants. He  was  tlieir  duly  constituted 
agent,  and  was  authorized  in  that  ca- 
pacity to  sell  or  to  contract  tor  the  sale 
of  coal  on  their  account.  Such  an  agency 
implied  the  riglit  to  do  whatever  act  was 
necessary  to  make  the  engagements  he 
entered  into,  in  tlie  exercise  of  the  power 
it  conferred  upon  him,  binding  and  obli- 
gatory upon  his  principals.  He  was  there- 
fore legally  competent;  and  it  was  lawful 
for  him,  after  having  verbally  agreed  with 
the  plaintiff  for  the  defendants  to  sell  him 
certain  quantities  of  coal  at  stipulated 
prices,  to  make  a  written  note  or  mem- 
orandum of  the  bargain,  and  sign  it  for 
them  and  in  their  behalf.  And  this  he 
mignt  lawfully  do  at  any  time  before  his 
authority  to  sell,  or  to  complete  a  con- 
tract of  sale,  was  revoked  or  annulled.  On 
the  11th  of  July  he  was  asked  by  the 
plaintiff  tor  "a  statement  of  our  coal  en- 
gagement;'' to  which  request  he  replied 
in  his  letter  of  that  date.  A  jury  would 
be  well  warranted  in  inferring  from  the 
evidence  in  the  case — and  indeed  we  think 
they  could  justly  arrive  at  no  other  con- 
clusion—thatthe  request  and  answer  both 
referred  to  the  bargain  which  had  been 
previously  made  by  them  on  the  3d  of 
June  at  Taunton.  If  so,  the  letter  was 
a  full  and  complete  memcjrandum  of  the 
bargain.  It  states  explicitly  the  agree- 
ment to  sell,  the  price,  quantities,  and  de- 
scription of  the  different  kinds  of  coal 
sold,  the  place  where  it  was  to  be  deliv- 
ered, and  the  time  when  the  payment  for 
it  was  to  be  made. 

This  memorandum  therefore,  contain- 
ing all  the  elements  of  a  complete  bargain, 
was  sufficient  to  meet  the  requirements  of 
the  statute,  if  it  was  signed  in  behalf  of 
the  defendants  by  a  person  thereunto  dulj' 
authorized.  The  letter  was  signed  by 
Remington;  and  he  does  not  name  his 
principals,  or  express  in  terms  that  in  do- 
ing it  he  acts  as  their  agent.  But  inter- 
preting certain  expressions  contained  in 
it  in  the  light  afforded  by  a  knowledge 
of  the  situation  of  the  parties,  there  can 
be  no  doubt  that  he  wrote  it,  not  for  him- 
self, but  for  them.  There  is  nothing  in  the 
case  having  any  tendency  to  shew  that  he 
ever  made  any  such  bargain  on  his  own 
account,  or  that  he  ever  had  any  such 
coal  of  his  own  to  sell;  but  it  is  certain 
that  he  did  make  such  a  bargain  with  the 
plaintiff  on  behalf  of  the  defendants,  and 
on  the  same  day  communicated  to  the  de- 
fendants the  fact  that  he  had  made  it. 
They  resided  at  Philadelphia,  and  the  let- 
ter obviously  refers  to  them  when  the 
plaintiff  is  told  in  it  that  the  coal  is  ready 


for  delivery  at  that  place;  that  "you  will 
forward  vessels  as  soon  as  you  please, 
and  we  will  put  the  coal  on  board.  Our 
people  will  use  all  exertions  to  procure  ves- 
sels at  going  rates  of  freight,  and  1  pre- 
sume they  will  succeed.  If  not,  you  must 
send  vessels  for  it. "  These  allusions  could 
be  to  no  persons  but  the  defendants,  who 
were  thus  distinctly  pointed  out  as  the 
party  to  be  charged  with  the  obligation 
of  performing  the  contract  referred  to. 

The  signature  of  a  memorandum  which 
is  a  sufficient  compliance  with  the  provi- 
sions of  the  statute  may  be  made  by  an 
agent,  though  he  write  his  own  name  in- 
stead of  that  of  his  principal,  if  it  was  his 
intention  that  the  latter  should  be  bound 
bv  It.  2  Parsons  on  Con.  291;  Trueman 
v.  Loder,  11  Ad.  ^^i  El.  rj,si),  and  3  P.  &  Dav. 
207;  White  v.  Proctor,  4  Taunt.  209. 

There  is  a  very  slight  variance  in  the 
statement  of  the  terms  of  the  contract  be- 
tween the  letter  of  the  11th  of  July  and 
themeniorandum  which  Remington  caused 
to  be  made  of  it  on  his  book  at  Fall  Riv- 
er. And  in  his  letter  of  the  3d  of  June  to 
the  defendants,  he  omits  to  mention  the 
100  tons  of  lump  coal  which  was  embraced 
in  it.  But  in  reference  to  the  question 
arising  upon  the  bill  of  exceptions,  these 
variances  are  unimportant.  The  plain- 
tiff made  a  verbal  agreement  with  the  de- 
fendants for  the  purchiise  of  a  quantity 
of  coal.  He  subsequently  called  upon 
their  agent  for  "a  statement  of  our  coal 
engagement;"  and  the  letter  of  the  11th 
of  July  was  written  in  answer  to  tijis  ap- 
plication. It  was  sent  and  was  received 
as  an  authentic  statement  of  the  tsrms 
and  provisions  of  the  previous  bargain. 
It  is  immaterial  that  it  does  not  in  all  par- 
ticulars correspond  with  the  items  con- 
tained in  the  communication  of  Reming- 
ton to  his  principals  under  date  of  the  3d 
of  June,  or  in  the  memorandum  which  he 
caused  to  be  placed  on  his  own  book  at 
Fall  River.  These  latter  are  of  impor- 
tance only  as  they  serve  to  corroborate 
the  other  evidence  in  the  case  adduced  to 
prove  that  a  verbal  contract  had  in  fact 
been  previously  made  by  the  parties.  But 
having  been  written  without  the  knowl- 
edge of  the  plaintiff,  he  could  not  have  rec- 
ognized whnt  was  thus  stated  to  be  true, 
or  assented  to  it  as  correct,  and  of  course 
is  not  to  be  bound  by  it.  On  the  other 
baud,  it  cannot  be  doubted  that  in  pre- 
paring and  furnishing  to  the  purchaser, 
at  his  request,  a  written  note  of  the  verbal 
contract,  the  agent  who  made  it  would, 
with  a  vigilant  and  proper  regai'd  for  the 
lights  of  his  principals,  be  careful  to  fall 
into  no  error  in  his  representations.  The 
letter  which  he  wrote  to  the  plaintiff  pro- 
fessed, and  purported  upon  its  face,  to  re- 
cite with  precision  and  accuracy  the  terms 
of  the  contract,  and  was  received  and  ac- 
cepted, and  has  ever  since  been  relied  up- 
on, by  him  as  a  true  and  correct  state- 
ment of  it.  Both  parties  having  thus 
affirmed  it  and  assented  toits  correctness, 
the  memorandum  contained  in  the  letter 
of  the  11th  of  July  must  be  considered  as 
conclusive  evidence  of  the  previous  verbal 
bargain. 
Exceptions  sustained. 


"WILLIAMS  V.  JACKMAN. 
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WILLIAMS  et  al.  v.  JACKMAN  et  al. 

(16  Gray,  514.) 

Supreme  Judicial  Court  of  Massachusetts. 
Nov.,  1860. 

Action  of  tort  for  the  coiiversirin  of  an 
unfinished  ship.  Answer,  property  in  the 
defendants  as  assignees  of  Currier  & 
Townsend,  insolvent  debtors.  The  case 
was  submitted  to  the  judgment  of  the 
court,  with  power  to  draw  such  infer- 
ences as  a  jury  might,  upon  an  agreed 
statement  of  facts,  in  substance  as  fol- 
lows:— 

On  the  14th  of  March,  1856,  an  agree- 
ment in  writing  was  made  between  the 
plaintiffs  and  ('nrrier  &  Townsend,  by 
which  the  latter  undertook  to  build,  fin- 
ish, and  complete,  ready  for  sea,  for  the 
plaintiffs,  a  first-class  copper-fastened 
ship,  to  be  ready  for  sea,  at  a  wharf  in 
Newbiiryport,  by  thelst  of  July,  IS'd;  the 
plaintiffs  agreed  to  pay  to  Currier  &  Town- 
send,  "from  time  to  time,  while  said  ship 
is  building,  tlie  sum  of  twent.v  to  twenty- 
live  thousand  dollars,  and  when  the  ship 
is  ready  for  sea,  such  amount  as  shall 
make  altogether  the  sum  of  fifty-eight 
tl)ousand  dollar.s;"  and  it  was  agreed 
that  "no  interest  is  to  be  charged  on  the 
amounts  advanced  "  to  Currier  &  Town- 
send  by  the  plaintiffs. 

Onthe22dof  March,  the  plaintiffs  fur- 
ther agreed  in  writing  to  pay  Cun-ier  & 
Townsend,  "till  the  amount  of  twenty  to 
twenty-flve  thousand  dollars  is  paid  as 
per  contract,  one  thousand  dollars  every 
week,  Saturday." 

The  making  of  the  first  airreement  was 
preceded  by  verbal  negotiations,  in  the 
course  of  which  the  plaintiffs  informed 
Currier  &  Townsend  that  Captain  Israel 
P.  Williams  would  superintend  in  their  be- 
half the  building  of  the  ship,  and  Currier 
&  Townsend  gave  their  assent  to  this 
arrangement.  Captain  Williams  had  pre- 
viously superintended  the  building  of  an- 
other ship  by  Currier  &  Townsend  for  the 
plaintiffs.  On  the  15th  of  March,  the 
plaintiffs  addressed  a  note  to  Currier  & 
Townsend,  stating  that  they  had  era- 
ployed  Captain  Williams  to  superintend 
the  building  of  the  ship,  and  requesting 
that  he  might  be  considered  their  agent  in 
all  things  pertaining  to  such  superintend- 
once.  This  note  was  delivered  on  the 
same  day  by  Captain  Williams  to  Currier 
&  Townsend  at  their  place  of  business. 
About  the  same  time.  Currier  &  Town- 
send  began  to  build  the  ship,  and  carried 
on  the  vrork  till  the  9th  of  the  following 
May.  Everv  day  during  this  time.  Cap- 
tain Williams  was  at  the  ship-yard  where 
tlu"!  ship  was  building,  giving  directions, 
making  suggestions,  talking  with  Currier 
&  Townsend  about  the  work,  and  devot- 
ing his  whole  time  to  superintending  it; 
and  the  plaintiffs  paid  him  his  expenses, 
and  three  dollars  a  day  for  his  services. 

The  plaintiffs  paid  three  thousand  dol- 
lars to  Currier  &  Townsend  on  the  2:3d  of 
March,  and  one  thousand  dollars  on  Sat- 
urday of  every  week  thereafter,  until  the 
work   was    stopped.      This    money    was 
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paid  on  one  occasion  by  one  of  the  plain- 
tiffs, anil  on  every  other  occasion  by 
Chptain  Williams,  who  called  at  the  plain- 
tiffs'place  of  business  on  Saturday  of  ev- 
ery week  to  receive  it,  and  at  the  same 
time  reported  to  them  the  progress  madein 
the  work.  Currier  &  Townsend  signed  re- 
ceipts for  the  money  as  paid  on  account 
of  a  ship  building  by  them  for  the  plain- 
tiffs. 

On  the  2lst  of  May,  Currier  &  Townsend 
petitioned  for  the  beneat  of  the  insolvent 
lows,  and,  upon  due  proceedings  had,  the 
defendants  were  chosen  their  assignees, 
and  the  ship  came  into  their  possession 
as  such.  The  defendants,  upon  notice  of 
the  plaintiffs'  claim,  refused  to  deliver  the 
ship  to  them,  and  finished  and  sold  her  for 
the  benefit  of  all  the  creditors. 

S.  E.  Sewall  and  S.  H.  Phillips, for  plain- 
tiffs. B.  R.  Curtis  and  C.  T.  Kussell,  for 
defendants. 

BIGELOW,  C.  J.  Under  a  contract  for 
supplying  labor  and  materials  and  mak- 
ing a  chattel,  no  property  passes  to  the 
vendefi  till  the  chattel  is  completed  and 
delivered,  or  ready  to  be  delivered.  This 
is  the  general  rule  of  law.  It  must  pre- 
vail in  all  cases,  unless  a  contrary  intent 
is  expressed  or  clearly  implied  from  the 
terms  of  the  contract. 

In  the  case  at  bar,  no  sach  intent  ap- 
pears. The  contract  of  the  builders  was 
to  finish  the  vessel,  and  have  her  ready 
for  sea  at  a  specified  jdace  on  or  before  a 
day  certain.  The  vendees  were  to  pay  a 
fixed  sum  when  the  vessel  was  completed 
and  ready  for  delivery.  They  were  also 
to  advance  certain  sums,  from  time  to 
time, amounting  to  less  than  half  the  stip- 
ulated price, in  anticipation  of  the  comple- 
tion of  the  work,  but  the  sums  so  to  be 
advanced  were  not  graduated  or  meas- 
ured by  the  amount  of  work  done  or  of 
materials  furnished  or  the  progress  made 
towards  the  final  fulfilment  of  the  con- 
tract. There  was  no  stipulation  to  pay 
instalments  at  certain  specified  successive 
stages  of  the  work  ;  it  was  a  mere  agree- 
ment to  make  certain  payments,  by  way  of 
advance,  which  were  fixed  upon  arbitrarily 
without  reference  to  the  extent  of  the  la- 
bor and  materials  actually  expended  and 
used  for  the  construction  of  the  vessel  at 
the  time  they  were  to  be  made.  Nor  was 
there  any  right  reserved  to  the  vendees  to 
control  or  direct  the  work,  or  to  exercise 
any  superintendence  or  control  over  it, 
during  its  progress.  It  is  true  that  the 
agent  of  the  vendees  was  allowed  to  be 
present  in  the  ship-yard  where  the  vessel 
was  building,  but  this  was  by  permission 
only  granted  by  the  builders.  It  was  no 
part  of  the  original  contract,  and  the 
builders  might,  at  an.v  time,  have  revoked 
this  permission  without  violating  any 
part  of  their  agreement. 

The  caseat  bar  is  clearly  distinguishable 
from  the  cases  determined  by  the  English 
courts,  which  have  been  cited  in  the  argu- 
ment. To  say  the  least,  some  of  those 
decisions  rest  upon  very  questionable 
grounds.  They  have  been  carefully  re- 
viewed, and  the  validity  of  the  reasons  by 
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which  it  is  attempted  to  vindicate  them 
has  been  impugned  by  approved  text- 
writers,  and  in  judicial  dpcisions  by  courts 
in  ttiis  country.  The  case  of  Andrews  v. 
Duraut,  1  Kernan,  35,  contains  an  elabo- 
rate discussion  of  all   the  decided  cases. 


and  an  exposition  of  the  ajiplication  of 
the  rule  of  law  to  contracts  for  the  build- 
ing of  ships,  adopted  in  the  state  of  New 
York,  and  contirmed  by  subsequent  de- 
cisions. 
Judgment  for  the  defendants. 


WILLIAMS  V.  MERLE. 
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WILLIAMS  ct  al.  v.  MERLE. 

(11  Wend.  80.) 

Supreme  Court  of  New  York.    Oct.  1883. 

Tins  was  an  action  of  trover,  tried  at 
the  New-York  circuit  in  Octol)er,  1831,  be- 
fore the  Hon.  Ogclen  Edwards,  one  of  the 
circuit  judges; 

About  the  first  of  November,  1829,  the 
master  of  a  tow-boat  toolj  by  mistake  4 
barrels  of  pot-ashes  from  tne  warehouse 
of  the  plaintiffs,  who,  and  the  owners  of 
the  tow-boats, occupied  the  same  building 
in  Albany.  The  master,  on  his  arrival  in 
New-York,  having  discovered  the  mistake, 
delivered  tlie  articles  to  a  clerk  of  the 
agents  of  his  principals,  who  said  he 
would  take  the  ashes  to  an  inspector's 
office  and  advertise  them.  The  clerk  ac- 
cordingly took  them  to  an  inspector's 
office  on  the  third  of  November,  obtained 
a  certificate  of  inspection,  and  on  the 
sixth  of  November  sold  the  ashes  to  the 
defendant,  a  produce  broker,  who  pur- 
chased them  for  a  Mr.  Patterson, for  a  fair 
price,  and  received  the  inspector's  certifi- 
cate. On  the  tenth  of  November,  the  de- 
fendant took  the  ashes  from  the  inspector's 
office,  and  shipped  them  to  the  order  of 
his  principal.  About  the  first  of  Septem- 
ber, 1880,  the  plaintiffs  demanded  the  ash- 
es of  the  defendant,  wlio  refused  to  ac- 
count for  them,  saying  he  had  purchased 
and  paid  for  them  a  year  preceding  the 
demand.  The  judge  intimated  his  opin- 
ion that  if  the  defendant  had  acquired  the 
ashes  bona  fide  by  purchase,  in  the  regular 
course  of  his  business  as  a  broker,  and 
had  disposed  of  them  bona  fide,  pursuant 
to  the  instructions  of  his  principal  before 
suit  brought,  that  the  action  would  not 
lie;  he,  however,  refused  to  nonsuit  the 
plaintiffs,  and  tlie  jur.v,  under  his  direc- 
tion, found  a  verdict  for  the  plaintiffs  for 
the  value  of  the  ashes  and  the  interest 
thereof,  reserving  the  question  as  to  the 
plaintiffs'  right  to  recover,  for  the  opinion 
of  this  court. 

S.  Stevens,  for  plaintiffs.  C.  Graham, 
for  defendant. 


SAVAGE,  C.  J.  The  question  is  whether 
the  plaintiffs  are  entitled  to  recover  upon 
the  facts  of  this  case.  That  they  had  title 
to  the  propert.y  does  not  admit  of  dispute. 
Has  that  title  been  transferred  to  the  de- 
fendant, and  in  what  manner'.'  The  own- 
er of  property  cannot  be  divested  of  it  but 
by  his  own  consent,  or  by  operation  of 
law.  Morgan,  who  took  the  property  by 
mistake,  certainly  acquired  no  title. 
Shankland  (the  clerk)  surely  had  no  title. 
If  the  defendant  has  title,  it  comes  to  him 
from  a  person  who  liad  none.    In  the  lan- 


guage of  Mr.  .Justice  Sutherland,  in  Ever- 
ett V.  Coffin,  6  Wendell,  609,  "The  dispos- 
ing or  assuming  to  dispose  of  another 
man's  goods  without  his  authority,  is 
tlie  gist  of  this  action;  and  it  is  no  an- 
swer for  the  defendants  that  they  acted 
under  instructions  from  another,  who  had 
himself  no  authority."  This  same  princi- 
ple was  asserted  b.v  this  court  in  Prescott 
V.  De  Forest,  16  Johris.  K.  159,  where  it  was 
held  that  a  landlord  who  distrained  and 
sold  the  goods  of  his  tenant,  conveyed  no 
title  to  the  purchaser,  the  distress  being 
unauthorized.  The  court  said,  that  if 
Satterlee  (the  landlord)  had  no  right  to 
distrain  and  sell  the  goods,  it  necessarily 
follows  that  the  defendant,  though  a  bona 
fide  purchaser  for  valuable  consideration, 
acquired  no  title.  So  far,  then,  as  the  de- 
fendant's title  depends  upon  the  purchase 
by  him  in  good  faith,  and  tor  valuable 
consideration,  it  is  still  without  founda- 
tion, so  long  as  the  seller  had  neither  title 
nor  authority  to  sell.  The  owners  were 
not  in  fault;  the  property  was  taken 
without  their  consent  or  knowledge.  The 
maxim  caveat  emptor  applies;  the  pur- 
chaser must  look  to  the  seller  for  indem- 
nity. 

The  defendant's  counsel  contends,  that 
the  act  of  the  legislature  in  relation 
to  the  inspection  of  pot  and  pearl  ashes 
has  placed  tliat  article  upon  a  different 
footing  from  other  merchandize.  The 
act  declares  that  the  certificate  of  the  in- 
spector shall  be  received  as  presumptive 
evidence  of  the  facts  contained  therein; 
and  that  such  ashes  shall  be  sold  in  the 
city  of  New  York  by  the  weigh  note  of  the 
inspector,  except  when  sold  oy  retail.  1 
E.  S.  54S,  §§  66, 77.  See,  also,  2  K.  L.  333,  §  3. 
This  act  does  not  authorize  the  inspector 
to  declare  who  is  the  owner;  be  gives  the 
certificate  to  the  person  in  possession  of 
the  ashes,  but  nas  no  power  to  determine 
the  question  of  title.  Tlie  certificate  is 
evidence  of  the  facts  of  inspection  and  such 
other  facts  as  he  is  required  to  state.  He 
is  to  determine  the  quality ;  to  mark  the 
weight  and  the  tare,  and  some  otherfacts, 
such  as  crustings  and  scrapings;  the 
damage  appearing  upon  inspection  and 
the  cause  thereof;  and  as  to  these  facts 
the  certificate  is  to  be  presumptive  evi- 
dence, but  surely  of  nothing  more. 

The  defendant  stands  in  no  better  situ- 
ation than  any  other  who  purchases  an 
article  from  a  party  withoiit  title  or  au- 
thority to  dispose  of  such  article;  in  such 
case,  the  purchaser  acquires  no  title.  The 
true  owner  has  a  right  to  reclaim  his 
property  and  to  hold  any  one  responsible 
who  has  assumed  the  right  to  dispose 
ofit. 

The  plaintiffs  are  therefore  entitled  to 
judgment  upon  the  verdict. 
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WESfDMULLER  et  al.  v.  POPE  et  al.' 

(14  N.  E.  Rep.  43G,  107  N.  Y.  074.) 

Court  of  Appeals  of  New  York.    Dec.  6,  1887. 

Appenlfrom  general  term,  supreme  court, 
first  department. 

Action  brought  by  Louis  ■Windmuller 
and  Alfred  Roelker  against  Thomas  J. 
Pope  and  James  E.  Pope  to  recover  dam- 
ages from  defendants  lor  the  breach  of 
a  written  contract  for  the  sale  and  de- 
livery on  the  part  of  plaintiffs  of  about 
], 200  tons  of  old  iron  Vignol  rails,  to  be 
shipped  from  Europe.  The  cause  was 
tried  before  Larremore,  J.,  and  ajury.and 
upon  verdict  for  plaintiffs  judgment  ren- 
dered for  $19,439,  the  amount  of  principal 
and  costs.  On  appeal,  the  general  term 
affirmed  the  judgment  against  defend- 
ants, and  they  bring  the  case  to  the  court 
of  appeals. 

Carlisle  Norwood,  Jr.,  and  W.  W.  Niles, 
for  appellants.  Bernard  Roelker  and 
Cephas  Brainerd,  for  respondents. 

PER  CURIAM.  We  think  no  error  is 
presented  upon  the  record  which  requires 
a  reversal  of  the  judgment.  The  defend- 
ants having  on  the  twelfth  of  June,  18S0, 
notified  the  plaintiffs  that  they  would  not 
receive  the  iron  rails,  or  pay  for  them,  and 
having  informed  them  on  the  next  day 
tliat  if  they  brought  the  iron  to  New  York 
they  would  do  so  at  their  own  peril,  and 
advised  them  that  they  had  better  stop 
at  once  attempting  to  carry  out  the  con^ 
tract,  so  as  to  make  the  loss  as  small  as 
possible,  the  plaintiffs  were  justified  in 
treating  the  contract  as  broken  by  the  de- 
fendants at  that  time, and  were  entitled  to 
bring  the  action  immediately  for  the 
breach,  without  tendering  the  delivery 
of  the  iron,  or  awaiting  the  expiration  of 
the  period  of  performance  fixed  by  the 
contract;  nor  could  the  defendants  re- 
tract their  renunciation  of  the  contract 
after  the  plaintiffs  had  acted  upon  it,  and 
by  a  sale  of  the  iron  to  other  parties 
change  their  position.  Dillon  v.  Ander- 
son, 43  N.  Y.  231 ;  Howard  v.  Daly,  ei  N. 
Y.  362;  Ferris  v.  Spooner,102  N.  Y  12,  5  N. 
E.  Rep.  773;  Hochster  v.  De  La  Tour, 2  El. 
&B1.  678;  Cort  v.  Railway  Co.,  17  Adol. 
&  E.  (N.  S.)  127;  Crabtree  v.  Messersniith, 
19  Iowa,  179;  Benj.  Sales,  §§  567,  568. 

The  ordinary  rule  of  damages  in   an  ac- 


"An  extract  from  this  opinion  is  reported  in 
107  N.  Y.  674;  but  the  opinion  is  here  given 
in  full,  as  reported  in  14  N.  E.  Rep.  430. 


tion  by  a  vendor  of  goods  and  chattels, 
for  a  refusal  by  the  vendee  to  accept  and 
pay  for  them,  is  the  difference  between 
the  contract  price  and  the  market  value 
of  the  property  at  the  time  and  place  of 
delivery.  Dana  v.  Fiedler,  12  N.  Y.  40; 
Dustan  v.  McAndrew,  44  N.  Y.  72;  Cahen 
V.  Piatt,  GO  xN.  Y.  348.  The  just  applica- 
tion of  this  rule  to  the  circumstances  in 
this  case  requires  that,  in  computing  the 
damages,  the  defendants  should  be  cred- 
ited with  the  difference  between  the  freight 
from  Cronstadt  to  New  York  fixed  by  the 
charter-party,  less  the  sum  which  it  cost 
the  plaintiffs  to  be  released  from  the  char- 
ter, and  also  with  any  other  expenses 
which  the  plaintiffs  would  naturally  have 
incurred  in  performing-  their  contract  to 
deliver  the  iron  in  New  York.  The  con- 
tract price  being  known,  and  the  market 
price  of  the  iron  in  New  York  at  the  time 
of  the  breach  and  subsequently  having 
been  proved,  as  also  the  sum  which  the 
plaintiffs  paid  for  damages  and  expenses 
on  account  of  the  charter  and  the  cus- 
tomary rate  of  insurance,  the  computa- 
tion of  the  damages  was  a  simple  arith- 
metical problem.  All  these  elements  were 
before  the  jury,  and  the  verdict  does  not 
exceed,  indeed  it  is  less,  than  the  sum 
which,  on  the  view  of  the  evidence  most 
favorable  to  the  defendants,  the  plaintiffs 
were  entitled  to  recover.  The  plaintiffs 
on  the  trial  proved  the  market  value  of 
the  iron  at  St.  Petersburg,  where  it  was 
at  the  time  of  the  breach,  and  also  that 
they  sold  it  on  the  twelfth  of  July  at  a 
certain  price.  The  plaintiffs  also  gave 
evidence  of  various  expenditures  made  by 
them,  which  it  is  unnecessary  to  recapitu- 
late. It  is  claimed  that  some  of  these 
items  could  not  properly  be  considered  in 
estimating  the  damages.  Assuming  that 
this  may  he  true,  the  fact  remains  never- 
theless that  the  verdict  is  fully  warranted 
by  the  competent  and  uncontradicted  evi- 
dence. The  amount  of  the  verdict  is  justi- 
fied, whether  the  market  value  of  the  iron 
in  St.  Petersburg  or  New  York  is  taken  as 
a  basis.  The  evidence  also  shows  with- 
out contradiction  that,  on  the  resale,  the 
iron  brought  its  full  market  value,  irre- 
spective of  storage,  and  it  is  not  impor- 
tant to  determine  whether  the  plaintiffs 
could  fix  the  market  price  by  a  sale  with- 
out notice  to  the  defendants. 

There  is  no  merit  in  the  defense,  and  the 
exceptions  are  in  the  main  technical  and 
frivolous,  and  none  of  them,  we  think,  re- 
quire a  reversal  of  the  judgment.  The 
judgment  is  therefore  affirmed.  All  con- 
cur, except  RAPALLO,  J.,  absent. 
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WINFIELD  V.  DODGE. 
(7  N.  W.  Rep.  906,  45  Mich.  35.5.) 
Supreme  Court  of  Miehigan.    Jan.  19,  1881. 
Error  to  Jackson. 

Hewlett  Bros,  and  Austin  Blair,  for 
plaintiff  In  error.  Tbomas  A.  Wilson,  for 
defendant  iu  error. 

GRAVES,  J.  The  parties  traded  horses 
on  Sunday.  The  exchange  was  even  and 
there  was  immediate  dt'livei'y.  The  plain- 
tiff became  dissatisfied  and  wishing  to 
trade  back  went  the  next  morning  to  the 
defendant's  place  and  made  several  offers 
of  money  to  induce  him  to  do  so,  but  he 
refused.  After  some  bantering  however 
thedefendant  gave  the  plaintiff  fivedollars 
and  a  tobacco  pipe,  for  the  purpose,  as 
explained  at  the  time,  of  averting  ill  feel- 
ing. The  plaintiff  then  returned  home,  but 
wishing  on  further  consideration  to  undo 
what  had  been  done  he  again  called  on 
the  defendant  and  peremptorily  insisted 
on  trading  back  and  he  offered  to  restore 
the  money  he  had  received  and  something 
more  than  the  value  of  the  pipe.  The  de- 
fendant refused  to  listen   to  any  overture. 

The  plaintiff  then  brought  replevin  be- 
fore a  justice  and  obtained  judgment   and 


the  defendant  appealed.  Thocircuitjudge, 
on  the  close  of  the  evidence,  took  the  case 
from  the  jury  and  ordered  a  verdict  for  the 
defendant.  This  ruling  went  on  the 
theory  that  the  transaction  on  Monday 
amounted  to  a  new  contract  by  which 
the  Htle  became  established  in  defendant 
and  that  no  room  for  any  other  view  ex- 
isted. We  think  this  was  error.  The  case 
made  by  the  evidence  was  not  necessarily 
of  the  character  assumed.  The  transac- 
tion on  Sunday  passed  no  title.  As  a 
trade  it  was  void,  and  the  evidence  of 
what  took  place  on  Monday  was  not  con- 
clusive that  there  was  anything  more  than 
an  attempt  to  ratify  and  validate  the  Sun- 
day negotiation;  and  of  course  a  ratifica- 
tion of  that  trade  was  impossible;  unless 
there  was  a  new  contract  the  plaintiff 
was  entitled  to  reclaim  his  horse  against 
the  void  negotiation.  No  new  contract 
could  be  made  witliout  a  mutual  assent  of 
the  parties,  and  unless  the  plaintiff  intend- 
ed to  make  one  the  title  was  not  affected 
by  the  occurrences  subsequent  to  the 
transaction  on  Sunday,  and  whether  there 
was  such  new  contract  was  a  question  for 
the  jury  on  the  whole  evidence  under 
proper  instructions. 

The  judgment  must  be  reversed  with 
costs  and  a  new  trial  granted. 

(The  other  justices  concurred.) 
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WrsG  V.  MERCHANT. 

(57  Me.  883.) 

Supreme  Judicial  Court  of  Maine.    Middle  Dis- 
trict, 1869. 

On  report.  Assumpsit  by  the  executor  of 
Timothy  Woodward,  deceased,  to  recover 
$200  left  with  defendant,  for  in  vestment,  by 
deceased.  Defendant  claimed  that  the 
money  was  the  property  of  his  wife,  the 
daughter  of  the  deceased,  under  a  sift  to  her 
by  her  father  about  three  years  before  his 
decease.  There  was  evidence  that  in  lS(i2 
Timothy  Woodward  left  with  his  daughter 
Mrs.  Merchant  some  notes  payable  to  him- 
self, a  mount  ins  to  a  bout  f  200,  tor  safe-keep- 
ing. She  collected  interest,  and  let  her 
father  have  money,  as  he  called  for  it, until 
about  three  years  before  he  died,  when,  as 
she  testified,  "ray  father  gave  the  money 
to  me.  He  said  he  did  not  think  this 
would  he  any  help  to  my  insane  sister, 
Mary,  if  he  should  save  it  for  her  support, 
and  I  had  done  more  for  him  than  all  the 
rest  of  his  children,  and  staid  with  him 
longer,  and  he  gave  it  to  me.  There  was 
no  one  present  when  the  notes  were  given 
to  me.  He  was  at  my  house  at  the  time, 
in  the  sitting-ronm.  The  notes  were  at 
the  time  in  a  box  in  a  chest,  and  the  chest 
in  my  sleeping-room.  Do  not  know  as 
father  did  anj'  thing  at  the  time  any  more 
than  to  tell  me  that  he  gave  them  to  me 
for  my  labour,  and  vPhat  I  had  done  for 
him."  After  the  notes  were  given  to  Mrs. 
Merchant,  her  sister,  becoming  insane, 
was  supported  at  the  insane  hospital,  and 
the  money  from  the  notes  was  paid  by 
Mrs.  Merchant  for  her  support. 

A.  Libby,  for  plaintiff.  S.  Lancaster, 
for  defendant. 

BAEROWS,  J.  Thecircunistances  which 
oblige  us  in  some  cases  to  look  with  sus- 
picion upon  a  defense  which  asserts  that 
property  claimed  by  an  executor  or  ad- 
ministrator in  his  representativecapacity, 
has  passed  by  a  gift  from  the  deceased  to 
one  of  his  heirs,  are  not  found  in  the  case 
at  bar.  The  defendant,  with  the  consent 
of  his  wife  to  whom  it  is  claimed  the  prop- 
erty was  given,  has  appropriated  it  already 
for  the  benefit  and  support  of  an  insane 
sister  of  the  wife,  a  daughter  of  the  de- 
ceased, and  he  is  indemnified  against  ulti- 
mate liability  in  this  suit.  The  testimony 
•jomes  free  from  selfish  bias ;  and  the 
naked  question  is,  whether  enough  was 
said  and  done  by  Timothy  Woodward, 
theplaintiff's  testator,  to  constitute  a  valid 
gift.  The  money  and  notes,  amounting 
to  about  f  200,  had  been  placed  by  the  tes- 
tator, several  years  before  his  death,  in  the 
hands  of  the  defendant  for  safe-keeping; 
and  for  some  time  subsequently  he  was 
accustomed  to  call  on  the  defendant  and 
his  wife  for  such  little  sums  as  he  wanted 
on  account  of  them,  and  the  defendant 
kept  an  account  of  what  was  thus  repaid. 
Ttie  wife  personally  had  the  charge  of  the 
notes  and  kept  them  in  a  box,  which  was 
placed  in  a  chest  in  her  sleeping-room,  and 
she  seems  to  have  made  most  of  the  small 
payments  to  her  father  which  he  called 
for     While  the  matter  stood   thus,  three 


or  four  years  before  the  testator's  death, 
as  Mrs.  Merchant,  the  defendant's  wife 
testifies,  he  said,  in  conversation  with 
her  about  the  money  represented  by  these 
notes,  that  she  had  done  more  for  him 
than  all  the  rest  of  his  children;  hud  staid 
with  him  longer;  and  that  he  gave  it  to 
her.  The  notes  were  then  in  the  box  in 
her  sleeping-room;  they  were  not  in- 
dorsed; they  were  payable  to  her  father. 
She  says,  "t  do  not  know  as  father  did 
anything  at  the  time  any  more  tlian  to 
tell  me  that  he  gave  them  to  me  for  my 
labor  and  what  I  had  done  for  him.  .  .  . 
After  he  gave  me  the  notes  he  never  called 
on  me  for  any  money." 

It  would  seem  that  there  was  no  selfish 
solicitation  for  the  gift,  but,  on  the  con- 
trary, that  Mrs.  Merchant,  in  this  conver- 
sation, and  the  defendant  in  another  talk 
with  the  testator  about  the  same  time, 
suggested  to  him  that  it  ought  to  he  ap- 
propriated for  the  support  of  the  insane 
sister,  and  that  when  he  gave  the  notes  to 
Mrs.  Merchant,  he  said,  apparently  in  re- 
ply to  these  suggestions,  that  he  "did  not 
think  this  would  be  any  help  to  her  if  he 
should  save  it  for  her  support." 

Now  it  is  insisted,  on  the  part  of  the 
plaintiff,  that  here  was  no  indorsement 
of  the  notes,  and  no  delivery  of  them  to 
Mrs.  Merchant  at  the  time  of  the  conversa- 
tion, and  consequently  no  valid  gift. 

But  it  has  been  settled,  that  a  valid  gift 
of  a  negotiable  promissory  note  may  be 
made,  either  inter  vivos  or  causa  mortis, 
without  indorsement  or  other  writing. 
Grover  v.  Grovei',  24  Pick.  261 ;  Borneman 
V.  Sidelinger,  15  Me.  429. 

To  perfect  fhe  gift  in  either  case,  deliv- 
ery to  the  donee  or  to  some  person  for  him 
is  necessary  ,  such  delivery  as  the  subject 
of  the  gift  is  capable  of.  But,  in  case  of 
a  gift,  inter  vivos,  where  the  property  has 
passed  into  the  possession  of  the  donee, 
and  has  been  held  by  him  in  a  manner  in- 
dicating a  change  of  the  title  to  the  prop- 
erty, and  a  recognition  of  the  donee's  title 
by  the  donor,  proof  of  actual  manual  tra- 
dition at  the  time  of  making  the  gift  may 
well  be  dispensed  with. 

No  particular  ceremony  is  necessary  to 
constitute  a  delivery  when  there  is  actual 
possession  by  the  donee,  accompanied  by 
satisfactory  evidence  that  the  donor  has 
relinquished  all  control  of,  and  claim  to 
the  subject  of  the  gitt,ir.  her  favor.  I  bor- 
row a  book  of  ray  friend,  and,  while  it  is 
in  ray  possession,  he  says,  "1  make  j'ou  a 
present  of  it,"  and  I  hold  it  thereafter- 
wardsasmine;  it  cannot  be  essential  to 
the  validity  of  the  gift  that  I  should  first 
put  it  into  his  hands  in  order  that  it  may 
be  returned  to  mine.  Lex  non  cogit  ad 
vana  seu  inutilia. 

The  actual  transfer  of  possession  to  the 
donee  whenever  and  however  accom- 
plished, if  supplemented  by  plenary  evi- 
dence of  an  intentional  release  to  the 
donee,  on  the  part  of  the  donor,  per  verba 
de  prsBsenti  of  any  and  all  right  or  claim 
ever  to  resume  the  possession,  or  to  de- 
prive the  donee  of  it,  will  make  a  complete 
gift  inter  vivos.  It  matters  not  whether 
the  change  of  possession  takes  place  be- 
fore or  after,  or  at  the  time  of  the  utter- 
ance of  the  words  importing  a  gift,  if  there 
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is  a  manifest  design  on  the  part  of  the 
donor  that  the  donee  should  tiiereafter- 
wards  hold  sucli  possession  absolutely  as 
of  his  own  property.  Thenceforward,  the 
possession  and  the  rif^ht  are  concurrent  In 
the  same  person,  and  tliegift  is  perfect  and 
irrevocable. 

These  elements  we  find  in  the  case  at 
bar.  The  notes  were  already  in  the  jios- 
session  of  Mrs.  Merchant,  when  the  tes- 
tator, in  conversation  with  lier  res|)ecting 
them,  used  language  importing  a  present, 
absolute,  unconditional  gift,  and  a  mak- 
ing over  of  all  his  interest  in  them  to  lier. 
From  that  time  during  tlie  remaining 
three  or  four  years  of  his  life,  he  never 
called  upon  her  or  her  husband  for  small 
sums  on  account  of  them,  as  he  liad  before 
been  accustomed  to  do.  Tlie  defendant 
exchanged  the  notes  for  others,  and  paid, 
not  to  the  testator, but  to  Mrs.  Merchant, 
such  sums  on  account  of  them  as  she 
called  for. 


There  is  an  essential  difference  between 
this  case  and  that  of  Shower  v.  Pilck,  4 
E.\ch.  478,  relied  on  for  the  plaintiff. 

There,  though  the  silver  plate  was  in 
the  possession  of  the  alleged  donee,  the 
language  of  the  testator  implied  nothing 
beyond  a  promi.se  to  give  in  the  future. 

Judgment  for  the  defendant. 

KENT,  WALTON,  DANFORTH,  and 
TAPLEY,  JJ..  concurred. 

A  PPLETON,  0.  J.  1  concur  in  the  opin- 
ion. Delivery  is  essential  to  pass  the  title 
to  a  chattel  by  gift;  but  if,  at  the  time, 
tile  donae  is  in  possession,  as  the  donor's 
agent,  he  need  not  surrender  it  for  a  rede- 
liveri';  if  the  donor  relinquishes  all  domin- 
ion and  control,  and  recojiuizes  the  donee's 
possession  as  being  in  his  own  right,  and 
the  donee  so  accepts  and  releases  posses- 
sion wih  the  donor's  consent,  it  is  suflS- 
cient.     Tenbrook  v.  Brown,  17  liid.  410. 
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WINSOR  et  al.  v.  LOMBARD  et  al. 

(18  Pick.  57.) 

Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folli  and  Nantucket.    April  5,  1836. 

Assumpsit,  on  a  warranty  alleged  to 
have  been  given,  upon  the  sale  of  a  quan- 
tity of  mackerel  by  the  defendants  to  the 
plaintiffs.    Trial  before  Shaw,  C.  J. 

The  bill  of  parcels,  which  was  receipted 
and  was  dated  May  22d,  1834,  set  forth, 
that  the  plaintiff  Winsor  bought  of  the 
defendants  199  barrels  and  69  half  barrels 
No.  1  mackerel,  and  .S7fi  barrels  and  196 
half  barrels  No.  2  mackerel. 

The  plaintiffs  introduced  evidence  for 
the  purpose  of  showing,  that  they  were 
joint  purchasers;  but  having  failed  to 
prove  that  they  were  jointly  interested  in 
the  purchase,  their  counsel  moved  for 
leave  the  strike  out  the  name  of  Peleg 
Churchill,  one  of  the  plaintiffs.  This  was 
allowed,  although  objected  to  by  the  de- 
fendants; and  the  trial  proceeded  as  if  the 
action  bad  been  originally  commenced  in 
the  name  of  Winsor  alone.  The  defend- 
ants excepted  to  this  ruling. 

There  was  evidence  tending  to  show, 
that  the  fish  were  damaged,  but  that  the 
damage  proceeded  principally  from  rust; 
that  this  is  caused  by  the  leaking  out  of 
the  pickle,  after  the  fish  have  been  packed, 
inspected  and  branded;  and  thatalthough 
fish  affected  by  rust  are  greatly  deteri- 
orated, and  are  never  marked  by  the  in- 
spector as  No.  1  or  No.  2, yet  that  they  are 
not  wholly  unmerchantable,  but  are  al- 
lowed to  pass  inspection  as  No.  3.  All 
claim  for  damage  arising  from  any  other 
cause  than  rust,  was  expressly  waived  by 
the  plaintiff. 

The  jury  were  instructed,  that,  upon  a 
sale  by  a  bill  of  parcels,  like  that  in  this 
case,  although  the  article  sold  was  one  re- 
quired, by  the  statutes  of  the  common- 
wealth, to  be  inspected  by  a  public  in- 
spector, and  although  the  mackerel  were 
inspected  and  branded  No.  1  and  No.  2,  in 
puisuanee  of  the  statutes,  yet  as  to  dam- 
age arising  from  causes  originating  after 
they  were  so  inspected  and  branded,  there 
was  an  implied  warranty,  that  the  flsh 
were  in  a  good  condition,  and  of  a  mer- 
chantable quality  of  mackerel  of  those 
brands  respectively,  at  the  time  of  the 
sale;  and  that,  therefore,  if  the  jury  were 
of  opinion,  that  the  flsh  were  damaged  by 
rust,  and  that  this  was  occasioned  by 
causes  originating  after  the  mackerel  had 
been  inspected  and  branded,  and  further, 
if  according  to  the  known  usage  of  the 
trade,  mackerel  affected  by  rust  are  not 
considered  as  No.  1  or  No.  2,  though  they 
may  pass  as  No.  3,  there  was  a  breach  of 
the  implied  warranty,  for  which  the  plain- 
tiff was  entitled  to  recover  damages. 

To  this  instruction  the  defendants  ex- 
cepted. 

'  There  was  also  evidence  tending  to 
show,  that  the  fish  in  question  were 
packed,  inspected  and  branded  in  the  au- 
tumn of  18.33;  that  the  casks  were  then 
well  filled  with  pickle;  and  that  the  sale 
took  place  in  the  following  May. 


In  reference  to  this  evidence,  the  jury 
were  instructed,  that  i!  the  damage  arose 
from  rust,  and  the  cause  of  the  rust  was 
the  want  of  pickle,  commencing  after  the 
inspection  ajid  before  the  time  of  the  sale, 
it  was  one  of  those  things  against  which 
the  defendants  warranted,  even  although 
they  believed  that  the  mackerel  were,  at 
the  time  of  the  inspection,  what  the 
brands  on  the  casks  indicated,  and  that 
for  aught  they  had  known  to  the  con- 
trary, these  brands  had  been  truly  and 
faithl'ully  applied,  and  that  no  alterati(»n 
or  change  had  happened  within  their 
knowledge. 

To  this  instruction  the  defendants  ex- 
cepted. 

If  either  of  tht-se  instructions  was  incor- 
rect, the  verdict,  which  was  for  the  plain- 
tiff, was  to  be  set  aside,  and  a  new  trial 
granted. 

Dexter  and  English,  for  plaintiffs. 
Washburn,  for  defendants. 

SHAW,  C.  J.  The  court  are  of  opinion, 
that  the  amendment  in  striking  out  the 
name  of  one  of  the  plaintiffs,  was  admissi- 
ble. 

But  the  main  question  arises  upon  the 
supposed  implied  warranty,  that  the  fish, 
at  the  timeof  the  sale,  were  merchantable. 

This  was  a  sale  of  inspected  fish,  and 
there  is  nothing  in  the  bill  of  parcels  im- 
porting an  express  warranty.  Then  the 
question  is,  whether  there  was  an  implied 
warranty  that  the  tish  were  merchantable 
or  free  from  damage  at  the  time  of  the 
sale?  It  was  ruled  at  the  trial,  that  there 
was,  for  the  purpose  of  receiving  the  evi- 
dence, so  that  all  the  questions  might  be 
brought  before  the  court  at  once;  but  up- 
on a  revision  of  the  case,  the  court  are  all 
of  opinion,  that  the  action  cannot  be 
maintained. 

The  old  rule  upon  this  subject  was  well 
settled,  that  upon  a  sale  of  goods,  it  there 
be  no  express  warranty  of  the  quality  of 
the  goods  sold,  and  no  actual  fraud,  by  a 
willful  misrepresentation,  the  maxim, 
caveat  emptor,  applies.  Without  going 
at  large  into  the  doctrine  upon  this  sub- 
ject, or  attempting  to  reconcile  all  the 
cases,  which  would  certainly  be  very  diffi- 
cult, it  may  be  sufficient  to  say  that,  in 
this  commonwealth,  the  law  has  under- 
gone some  modification,  and  it  is  now 
held,  that  without  express  warranty  or 
actual  fraud, every  person  who  sells  goods 
of  a  certain  denomination  or  description, 
undertakes  as  part  of  his  contract,  that 
the  thing  delivered  corresponds  to  the  de- 
scription, and  is  in  fact  an  article  of  the 
species,  kind  and  quality  thus  expressed 
in  the  contract  of  sale.  Hastings  v.  Lov- 
ering,  2  Pick.  214;  Hogins  v.  Plympton, 
11  Pick.  97. 

Indeed  this  rule  seems  to  be  now  well 
settled  in  England.  In  an  action  for  a 
breach  of  warranty,  a  vessel  was  adver- 
tised and  sold  as  a  copper-fastened  vessel, 
but  sold  as  she  lay  with  all  faults.  It  ap- 
peared that  she  was  only  partiallycopper- 
fastened,  and  not  what  is  known  to  the 
trade  as  a  copper-fastened  vessel.  It  was 
held  that,  "  with  all  faults,"  must  be  un- 
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(lerstood,  all  faults  which  a  copper- 
fastenod  vessel  may  have.  Shepherd  v. 
Kain,  5  Barn.  &  Aid.  240. 

The  rule  being,  that  upon  a  sale  of 
goods  by  a  written  nieniorauduin  or  bill 
of  parcels,  the  vendor  undertakes,  in  the 
nature  of  warranting,  that  the  thing  .sold 
and  delivered  is  that  which  is  described, 
this  rule  applies  whether  the  deBcri|)tion 
be  more  or  less  particular  and  exact  in 
enumerating  the  qualities  of  the  goods 
sold. 

In  applying  this  rule  to  the  present  case, 
the  question  is,  what  did  the  parties 
mutually  understand  by  tlioir  contract, 
as  it  v,as  reduced  to  writing.  It  purport- 
ed to  be  a  sale  of  certain  barrel.s  and  half 
barrels  of  No.  1,  and  others  of  Xo.  2  mack- 
erel. It  is  a  familiar  rule,  that  every  con- 
tract is  to  be  construed  according  to  the 
subject,  and  with  reference  to  those  eir- 
curastauces  which  are  so  notorious,  that 
all  persons  conversant  with  the  branch  of 
trade,  to  which  the  sale  relates,  must  be 
presumed  to  be  acquainted  with  them.  In 
the  sale  of  mackerel,  both  parties  must  be 
presumed  to  l)e  acquainted  with  the  in- 
spection laws,  both  must  be  understood 
to  know  the  season  of  the  year  when  this 
species  of  fish  are  cauglit,  packed,  and 
branded,  and  the  species  of  damage  and 
deterioration,  to  « hich  they  are  liable, 
and  that  if  mackerel  are.sold  in  the  spring, 
they  cannot  be  of  an  inspection  more  re- 
cent, than  that  of  the  preceding  autumn. 
With  these  circumstances  mutually  under- 
stood, we  have  no  doubt,  that  when  these 
flsh  were  sold  as  No.  1  and  2,  the  under- 
standing of  the  parties  was,  that  they 
were  fisn,  packed,  inspected  and  branded 
as  of  those  numbers  respectively. 

It  was  in  evidence,  that  fish  infected 
with  that  species  of  damage  called  rust, 
a  damage  con tracted  by  the  leaking  ovit 
of  the  pickle,  after  the  fish  have  passed  un- 
der the  brand  of  the  inspector,  maj'  be 
packed  and  inspected  as  No.  3,  but  that 
however  good  in  other  respects,  they  can- 
not be  considered  or  marked  as  No.  1  or  l!. 
Upon  this  ground  it  was  contended  by  the 
plaintiffs,  that  the  effect  of  the  contract 
of  the  defendants  was,  that  the  mackerel 
were,  at  the  time  of  the  sale,  llsh  of  the 
quality  known  as  No,  1  and  2;  that  as 
they  could  not  be  of  those  qualities,  if 
they  were  rusty,  it  was  describing  them 
by  a  quality  which  they  did  not  then  pos 
sess ;  and  that  this  was  a  breach  of  war- 
ranty. But  we  are  all  of  opini(jn,  that  this 
would  be  a  forced  and  erroneous  construc- 


tion of  the  instrument.  Construed  with 
reference  to  the  subject  matter,  we  think 
they  must  have  understood,  that  the  fish 
were  inspected  and  branded  as  No.  1  and 
No.  2.  In  this  respect  the  parties  referred 
tothe  branil,  and  to  this  extent  they  acted 
upon  the  faith  of  it.  Then,  as  there  was 
no  express  warranty  of  their  actual  condi- 
tion, or  of  the  juanner  in  which  they  were 
kept  and  taken  care  of,  after  the  inspec- 
tion, and  from  that  time  to  thesale,  and 
as  there  was  no  description  embracing 
these  particulars,  it  must  be  presumed, 
that  both  ])arties  relied  upon  the  faith  of 
the  inspection  and  brand.  But  if  the 
plaintiff  would  hold  the  defendants  re- 
sponsible, as  upon  a  fraud,  he  must  show 
that  they  knew  that  the  brand  was  false- 
ly applied,  or  that  after  the  inspectiun  and 
before  the  sale,  they  had  become  damaged 
by  rust;  but  no  such  evidence  being  given, 
and  no  such  case  suggested,  the  action 
cannot  be  supported. 

It  is  supposed  that  a  different  rule  ap- 
plies to  the  case  of  all  provisions  from  that 
applicable  to  other  merchandise.  This 
matter  is  well  explained  by  Mr.  Justice 
Sewall,  in  Emerson  v.  Brigham.  10  Mass. 
R.  107.  In  a  case  of  provisions,  it  will 
readily  be  presumed  that  the  vendor  in- 
tended to  represent  them  as  sound  and 
wholesome,  because  the  very  offer  of  ar- 
ticles of  food  for  sale  implies  this,  and  it 
niay  i-eadily  be  presumed  that  a  couimon 
vendor  of  articles  of  food,  from  the  nature 
of  his  calling,  knows  whether  they  are 
unwholesome  and  unsound  or  not.  From 
the  fact  of  their  being  bad,  therefore,  a 
false  and  fraudulent  representation  may 
readily  be  presumed.  But  these  reasons 
do  not  ap|)ly  to  the  case  of  provisions, 
packed,  ins(iected,  and  pre])ared  for  ex- 
portation in  large  quantities  as  merchan- 
dise. The  vendee  does  not  rely  upon  the 
supposed  skill  or  actual  knowledge  of  the 
vendor,  but  both  rely  upon  the  skill  and 
responsibility  of  the  inspector,  as  verihed 
by  the  brand,  for  all  qualities  which  the 
brand  indicates;  and  for  damage  which 
may  happen  afterwards,  and  agiiinst 
which,  therefore,  the  brand  offers  no  se- 
curity, the  vendee  must  secure  himself  by 
tiie  terms  of  the  contract;  and  unless  he 
does  so,  or  unless  he  is  deceived  by  a  false 
representation  of  the  present  and  actual 
condition  of  the  commodity,  on  which  he 
would  have  a  remedy  of  a  different  char- 
acter, he  must  be  supposed  to  have  been 
content  to  take  the  risk  on  himself. 

New  trial  granted. 
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WOOD  V.  BOYNTON  et  al. 

(25  N.  W.  Rep.  42,  64  Wis.  265.) 

Supreme  Court  of  Wisoonsin.    Oct.  13,  1885. 

Appeal  frum  circuit   court,  Milwaukee 
county. 

Johnson,  Riethrock  &  Halsey,  for  appel- 
lant.   N.  IS.  Murphpy,  for  respondents. 

TAYLOR,  J.  This  action  was  brought 
in  the  circuit  court  for  Milwaukee  county 
to  recover  the  possession  of  an  uncut 
diamond  of  the  alleged  value  of  $1,000. 
The  case  was  tried  in  the  circuit  court, 
and  after  hearing  all  the  evidence  in  the 
case,  the  learned  circuit  judge  directed  the 
jury  to  find  a  verdict  for  the  defendants. 
The  plaintiff  excepted  to  such  instruction, 
and,  after  a  verdict  was  rendered  for  the 
defendants,  moved  for  a  new  trial  upon 
the  minutes  of  the  judge.  The  motion 
was  denied,  and  the  plaintiff  duly  except- 
ed, and  after  judgment  was  entered  in  fa- 
vor of  the  defendants,  appealed  to  this 
court.  The  defendants  are  partners  in 
the  jewelry  business.  On  the  trial  it  ap- 
peared that  on  and  before  the  twenty- 
eighth  of  December,  1883,  the  plaintiff 
was  the  owner  of  and  in  the  posses- 
sion of  a  small  stone  of  the  nature  and 
value  of  which  she  was  ignorant;  that 
on  that  day  she  sold  it  to  one  of  the 
defendants  for  the  sum  of  one  dollar.  Aft- 
erwards it  was  ascertained  that  the  stone 
was  a  rough  diamond,  and  of  the  value 
of  about  ¥700.  After  learning  this  fact  the 
plaintiff  tendered  the  defendants  the  one 
dollar,  and  ten  cents  as  interest,  and  de- 
manded a  return  of  the  stone  to  her.  The 
defendants  refused  to  deliver  it,  and  there- 
fore she  commenced  this  action. 

The  plaintiff  testified  to  the  circum- 
stances attending  the  sale  of  the  stone  to 
Mr.  Samuel  B.  Boynton,  as  follows:  "The 
first  time  Boynton  saw  that  stone  he  was 
talking  about  buying  the  topaz,  or  what- 
ever it  is,  in  September  or  October.  I 
went  into  his  store  to  get  a  little  pin 
mended,  and  I  had  it  in  a  small  box, — the 
pin,— a  small  ear-ring;  »  »  *  this 
stone,  and  a  broken  sleeve-button  were 
in  the  box.  Mr.  Boynton  turned  to  give 
me  a  check  for  my  pin.  1  thought  1  would 
ask  him  what  the  stone  was,  and  I  took 
it  out  of  the  box  and  asked  him  to  please 
tell  me  what  that  was.  He  took  it  in  his 
hand  and  seemed  some  time  looking  at  it. 
1  told  him  I  had  been  told  it  was  a  topaz, 
and  he  said  it  might  be.  He  says,  'I 
would  buy  this;  would  you  sell  it?'  I 
told  him  I  did  not  know  but  whati  would. 
What  would  it  be  worth?  And  he  said  he 
did  not  know  ;  he  would  give  rae  a  dollar 
and  keep  it  as  a  specimen,  and  I  told  him 
1  would  not  sell  it;  and  it  was  certainly 
pretty  to  look  at.  He  asked  rae  where  I 
found  it,  and  I  told  him  in  Eagle.  He 
asked  about  bow  far  out,  and  I  said  right 
in  the  village,  and  I  went  out.  After- 
wards, and  about  the  twenty-eighth  of 
December,  I  needed  money  pretty  badly, 
and  thought  every  dollar  would  help,  and 
I  took  it  back  to  Mr.  Boynton  and  told 
him  T  had  brought  back  the  topaz,  and  he 
says   '  Well,  yes;  what  did  I  offer  you    for 


it?'  and  I  says,  'One  dollar;'  and  he 
stepped  to  the  change  drawer  and  gave 
me  the  dollar,  and  I  went  out."  In  an- 
other part  of  her  testimony  she  says:  "Be- 
fore I  sold  the  stone  I  had  no  knowledge 
whatever  that  it  was  a  diamond.  I  told 
him  that  I  had  been  advised  that  it  was 
probably  a  topaz,  and  he  said  probably 
it  was.  The  stone  was  about  the  size  of 
a  canary  bird's  egg,  nearly  the  shape  of 
an  egg,— worn  pointed  at  one  end  ;  it  was 
nearly  straw  color,— a  little  darker."  She 
also  testified  that  before  this  action  was 
commenced  she  tendered  the  defendants 
•Ifl.lO,  and  demanded  the  return  of  the  stone, 
which  they  refused.  This  is  substantially 
all  the  evidence  of  what  took  place  at  and 
before  the  sale  to  the  defendants,  as  tes- 
tified to  by  the  plaintiff  herself.  She  pro- 
duced no  other  witness  on  that  point. 

The  evidence  on  the  part  of  the  defend- 
ant is  not  very  different  from  the  version 
given  by  the  plaintiff,  and  certainly  is  not 
more  favorable  to  the  plaintiff.  Mr.  Sam- 
uel B.  Boynton,  the  defendant  to  whom 
the  stone  was  sold,  testified  that  at  the 
time  he  bought  this  stone,  he  had  never 
seen  an  uncut  diamond;  had  seen  cut  dia- 
monds, but  they  are  quite  different  from 
the  uncut  ones;-  "he  had  no  idea  this  was 
a  diamond,  and  it  never  entered  his  brain 
at  the  time."  Considerable  evidence  was 
given  as  to  what  took  place  after  the  sale 
and  purchase,  but  that  evidence  has  very, 
little  if  any  bearing,  upon  the  main  point 
in  the  case. 

This  evidence  clearly  shows  that  the 
plaintiff  sold  the  stone  in  question  to  the 
defendants,  and  delivered  it  to  them  in  De- 
cember, 1883,  for  a  consideration  of  one 
dollar.  The  title  to  the  stone  passed  by 
the  sale  and  delivery  to  the  defendants. 
How  has  that  title  been  divestpd  and 
again  vested  in  the  plaintiff?  The  con- 
tention of  the  learned  counsel  for  the  ap- 
pellant is  that  the  title  became  vested  in 
the  plaintiff  by  the  tender  to  the  Boyn- 
tons  of  the  purchase  money  with  interest, 
and  a  demand  of  a  return  of  the  stone  to 
her.  Unless  such  tender  and  demand  re- 
vested the  title  in  the  appellant,  she  can- 
not maintain  her  action.  The  only  ques- 
tion in  the  case  is  whether  there  ^vas  any- 
thing in  the  sale  which  entitled  the  vendor 
(the  appellant)  to  rescind  the  sale  and  so 
revest  the  title  in  her.  The  only  reasons 
we  know  of  for  rescinding  a  sale  and  re- 
vesting the  title  in  the  vendor  so  that  he 
may  maintain  an  action  at  law  for  the  re- 
covery of  the  possession  against  his  vendee 
are  (1)  that  the  vendee  was  guilty  of  some 
fraud  in  procuring  a  sale  to  be  made  to 
him  ;  (21  that  there  was  a  mistakemadeby 
the  vendor  in  delivering  an  article  which 
was  not  the  article  sold, — amistakeinfact 
as  to  the  identity  of  the  thing  sold  with 
the  thing  delivered  upon  the  sale.  This 
last  is  not  in  reality  a  rescission  of  the 
sale  made,  as  the  thing  delivered  was  not 
the  thing  sold,  and  no  title  ever  passed 
to  the  vendee  by  such  delivery. 

In  this  case,  upon  the  plaintiff's  own  ev- 
idence, there  can  be  no  just  ground  for  al- 
leging that  she  was  induced  to  make  the 
sale  she  did  by  any  fraud  or  unfair  deal- 
ings on  the  part  of  Mr.  Boynton.  Both 
were  entirely  ignorant   at  the  time  of  the 
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character  of  the  stone  and  of  its  intrinsic 
value.  Mr.  Boynton  was  not  an  expert 
in  uncut  diamonds,  and  had  made  no  ex- 
amination of  the  stone,  except  to  take  it 
in  his  hand  and  look  at  it  before  he  made 
the  offer  of  one  dollar,  which  was  refused 
at  the  time,  and  afterwards  accepted 
without  any  comment  or  furtherexamina- 
tion  made  by  Mr.  Boynton.  The  appel- 
lant had  the  stone  in  her  possession  for  a 
long  time,  and  it  appears  from  her  own 
statement  that  she  had  made  some  in- 
quiry as  to  its  natureand  qualities.  If  she 
chose  to  sell  it  without  further  investiga- 
tion as  to  it.1  intrinsic  value  to  a  person 
who  was  guilty  of  no  fraud  or  unfairness 
which  induced  her  to  sell  it  for  a  small 
sum,  she  cannot  repudiate  the  sale  be- 
cause it  is  afterwards  ascertained  that  she 
made  a  bad  bargain.  Kennedy  v.  Pan- 
ama, etc.,  Mail  Co.,  L.  R.  2  Q.  B.  580. 
There  is  no  pretense  of  any  mistake  as  to 
the  identity  of  the  thing  sold.  It  was 
produced  by  the  plaintiff  and  exhibited 
to  the  vendee  before  the  nale  was  made, 
and  the  thing  sold  was  delivered  to  the 
vendee  when  the  purchase  price  was  paid. 
Kennedy  v.  Panama,  etc..  Mail  Co.,  supra, 
5S7;  Street  v.  Blav,  2  Barn.  &  Adol.  456; 
Gompertz  v.  Bartlett,  2  El.  &  B1.S49;  Gur- 
ney  v.  Womersley,  4  El.  &  Bl.  133,  Ship's 
Case,  2  De  G.  J.  &  S.  544.  Suppose  the  ap- 
pellant had  produced  the  stone,  and  said 
she  had  been  told  that  it  was  a  diamond, 
and  she  believed  it  was,  but  had  no 
linowledge  herself  as  to  its  character  or 
value,  and  Mr.  Boynton  had  given  her 
."fSOO  for  it,  could  he  have  rescinded  the 
sale  if  It  had  turned  out  to  be  a  topaz  or 
finy  other  stone  of  very  small  value? 
(,'ould  Mr.  Boynton  have  resciuded  the 
sale  on  the  ground  of  mistake?  Clearly 
not,  nor  could  he  rescind  it  on  the  ground 
that  there  had  been  a  breach  of  warranty, 
because  there  was  no  warranty, nor  could 
lie  rescind  it  on  the  ground  of  fraud,  unless 
lie  could  show  that  she  falsely  declared 
that  she  had  been  told  it  was  a  diamond, 
or, if  she  had  been  so  told,  still  she  knew  it 
was  not  a  diamond.  See  Street  v.  Blay, 
supra. 

It  is  urged,  with  a  good  deal  of  earnest- 
ness, on  the  part  of  the  counsel  for  the  ap- 
pellant that,  because  it  has  turned  out 
that  the  stone  was  immensely  more  valua- 
ble than  the  parties  at  the  time  of  the  sale 


supposed  it  was,  such  fact  alone  is  a 
ground  for  the  rescission  of  the  sale,  and 
that  fact  was  evidence  of  fraud  on  the 
part  of  the  vendee.  Whether  Inadequacy 
of  price  is  to  be  received  as  evidence  of 
fraud,  even  in  a  suit  in  equity  to  avoid  a 
sale,  depends  upon  the  facts  known  to 
the  parties  at  the  time  the  sale  is  made. 
When  this  sale  was  made  the  value  of  the 
thing  sold  was  open  to  the  investigation 
of  both  parties,  neither  knew  its  intrinsic 
value,  and,  so  far  as  the  evidence  in  this 
case  shows,  both  supposed  that  the  price 
paid  was  adequate.  How  can  fraud  be 
predicated  upon  such  a  sale,  even  though 
after-investigation  showed  that  the  in- 
trinsic value  of  the  thing  sold  was  hun- 
dreds of  times  greater  than  the  price  paid? 
It  certainly  shows  no  such  fraud  as  would 
authorize  the  vendor  to  rescind  the  con- 
tract and  bring  an  action  at  law  to  re- 
cover the  possession  of  the  thing  sold. 
Whether  that  fact  would  have  any  in- 
fluence in  an  action  in  equity  to  avoid  the 
sale  we  need  not  consider.  See  Stett- 
heimer  v.  Killip,  75  N.  Y.  287;  Etting  v. 
Bank  of  U.  S.,  11  Wheat.  59. 

We  can  find  nothing  in  theevidence  from 
which  it  could  be  justly  inferred  that  Mr. 
Boynton,  at  the  time  he  offered  the  plain- 
tiff one  dollar  for  the  stone,  had  any 
knowledge  of  the  real  value  of  the  stone, 
or  that  he  entertained  even  a  belief  that 
the  stone  was  a  diamond.  It  cannot, 
therefore,  be  said  that  there  was  a  sup- 
pression of  knowledge  on  the  part  of  the 
defendant  as  to  the  value  of  the  stone 
which  a  court  of  equity  might  seize  upon 
to  avoid  the  sale.  The  following  cases 
show  that,  in  the  absence  of  fraud  or  war- 
ranty, the  value  of  the  property  sold,  as 
compared  with  the  price  paid, is  noground 
for  a  rescission  of  a  sale.  Wheat  v.  Cross, 
31  Md.  99;  Lambert  v.  Heath,  15  Mees.  & 
W.  487;  Bryant  v.  Pember,  45  Vt.  4S7; 
Kuelkamp  v.  Hidding,  31  Wis.  503-.511. 
However  unfortunate  the  plaintiff  may 
have  been  in  selling  this  valuable  stone 
for  a  mere  nominal  sum,  she  has  failed 
entirely  to  make  out  a  case  either  of 
fraud  or  mistake  in  the  sale  such  as  will 
entitle  her  to  a  rescission  of  such  sale  so 
as  to  recover  the  property  sold  in  an  ac- 
tion at  low. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


WOOD  V.  MANLEY. 
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WOOD  V.  MANLEY. 

(11  Adol.  &  E.  34.) 

Court  of  Queen's  Bench.    Michaelmas  Term,  1839. 

Trespass  for  breaking  and  entering  plain- 
tiff's close.  Plea,  (besides  others  not  ma- 
terial liere,)  as  to  entering  the  close,  that 
defendant,  before  the  time  when,  &c.,  was 
lawfully  possessed  of  a  large  quantity  of 
hay,  which  was  upon  plaintiff's  close,  in 
which,  &c.,  and  tliat  defendant,  at  the 
times  when,  &c.,  by  leave  and  license  of 
the  plaintiff  to  him  for  that  purpose  first 
given  and  granted,  peaceably  entered  the 
close,  to  carry  off  the  said  hay  and  did 
then  and  there  peaceably  take  his  said  hay 
from  and  out  of  tlie  said  close,  as  he  law- 
fully, &c.,  which  are  the  said  alleged  tres- 
passes, &c.     Replication,  de  injuria. 

On  the  trial,  before  Erskine,  J.,  at  the 
last  Somersetshire  assizes,  it  appeared 
that  the  plaintiff  was  tenant  of  a  farm,  in- 
cluding the  locus  in  quo;  and  that,  his 
landlord  having  distrained  on  him  for 
rent,  the  goods  seized,  comprehending  the 
hay  mentioned  in  the  plea,  were  sold  on 
the  premises;  the  conditions  of  the  sale 
being,  that  the  purcliasers  might  let  the 
hay  remain  on  the  premises  till  the  Lady- 
day  following,  (1838,)  and  enter  on  the 
premises  in  the  meanwhile,  as  often  as 
they  pleased,  to  remove  it.  Thedefendant 
puichased  the  hay  at  the  sale:  and  evi- 
dence was  given  to  show  that  the  plaintiff 
was  a  party  to  these  conditions.  After 
the  sale,  on  26th  January,  1838,  plaintiff 
served  upon  defendant  a  written  notice 
not  to  enter  or  commit  any  trespass  on 
his,  the  plaintiff's,  premises.  In  February 
following,  defendant  served  plaintiff  with 
a  written  demand  to  deliver  up  the  hay, 
or  to  suffer  him,  defendant,  to  have  ac(;ess 
thereto  and  carry  it  away;  threatening 
an  action  in  default  thereof.  The  plain- 
tiff, however,  locked  up  the  gate  leading 
to  the  locus  in  quo,  where  the  hay  was; 
and  the  defendant,  on  1st  March,  183S, 
broke  the  gate  open,  entered  the  close, 
and  carried  away  the  hay.  The  learned 
judge  told  the  jury  that,  if  the  plaintiff 
assented  to  the  conditions  of  sale  at  the 
time  of  the  sale,  this  amounted  to  a  license 
to  enter  and  take  the  goods,  which  license 
was  not  revocable:  and  he  therefore  di- 
rected them  to  find  on  this  issue  for  the 
defendant,  if  they  thought  the  plaintiff 
had  so  assented.  Verdict  for  the  defend- 
ant. 

Crowder  now  mov3d  for  a  new  trial,  on  | 
the  ground  of  misdirection.  The  learned 
judge  appears  to  haveconsidered  that  this 
case  fell  within  the  principle  laid  down  in 
Winter  v.  Brock  well,  8  East,  308,  that  a 
license  executed  cannot  be  revoked.  There 
the  execution  of  the  license  took  place  by 
the  defendant  building  in  pursuance  of  the 
plaintiff's  permission  ;  so  that  thedefend- 
ant had  incurred  an  expense,  upon  the 
faith  of  the  license,  in  doing  the  very  thing 
which  was  licensed:  and  the  action  was 
for  the  thing  so  done.  But  this  is  not  the 
case  of  a  license  executed  before  revoca- 
tion: the  plaintiff  revoked  the  permission 
before  the  defendant  acted  upon  it  at  all. 
On  these  pleadings,  the  only  question  is, 
whether  the  act  done  by  the  [)laintiff  was 
licensed  by  the  defendant.    It  may  be  that 


the  defendant  wasontitled  tobring  trover, 
or  perhaps  to  sue  for  breach  of  the  condi- 
tions: but  the  license  was  revoked  before 
It  was  executed.  [Lord  DENMAN,  C.J. 
If  a  man  buys  a  loaf,  and  part  of  the  bar- 
gain is,  that  he  shall  leave  it  at  the 
baker's  shop.and  call  for  it, can  the  baker 
prevent  his  entering  the  shop  to  take  the 
loaf?]  Suppose  a  party  agrees  to  sell  mer- 
chandise; if  he  afterwards  refuse  to  sell, 
the  buyer  cannot  take  it.  [Lord  DEN- 
MAN, C.  J.  But  here  the  sale  was  com- 
pleted.] The  ruling  of  the  learned  judge, 
if  correct,  would  show  that  every  case  of 
contract  created  an  irrevocable  license. 
[Lord  DENMAN,  C.  J.  Here  the  question 
i.s  on  the  fact  of  the  license.]  The  revoca- 
tion of  a  license  need  not  be  specially  re- 
plied :  it  may  be  shown  under  a  traverse 
of  the  license.  Besides,  the  replication 
here  puts  the  whole  plea  in  issue;  and  the 
plea  alleges  a  quiet  entry,  which  is  nega- 
tived by  the  gate  being  broken.  A  right 
of  way  may,  perhaps,  in  some  cases  be 
enforced  by  violence,  but  not  a  license. 
[PATTESON,  J.,  referred  to  Tayler  v. 
Waters,  7  Taunt.  384,  (2  E.  C.  L.  E.  405.)] 
The  question  there  was,  whether  a  license 
to  use  real  jjroperty  could  he  given  with- 
out writing;  and  it  was  decided  that  it 
could.  Liggins  v.  Inge,  7  Bing.  682,  (20  E. 
C.  L.  E.  304, )i  is  to  the  same  effect. 

Lord  DENM  AN,  C.  J.  Mr.  Cro wder's  ar- 
gument goes  this  length  ;— that,  it  I  sell 
goods  to  a  party  who  is,  by  tlie  terms  of 
the  sale,  to  be  permitted  to  come  and  take 
them,  and  he  pays  me,  I  may  afterwards 
refuse  to  let  him  take  them.  The  law 
countenances  nothing  so  absurd  as  this: 
alicensethus  given  and  acted  upon  is  irrev- 
ocable. 

PATTESON,  J.  Tayler  v.  Waters,  7 
Taunt.  :174,  (2  E,  C.  L.  R.  405,)  shows  that 
a  license  to  use  a  seat  at  the  opera-house, 
paid  for  and  acted  upon  by  sitting  there, 
cannot  be  countermanded.  Here  the  con- 
ditions of  sale,  to  which  the  plaintiff  is  a 
party,  are,  that  any  one  who  buys  shall 
be  at  liberty  to  enter  and  take.  A  person 
does  buy;  part  of  his  understanding  is 
that  he  is  to  be  allowed  to  enter  and  take. 
The  license  is  therefore  so  far  executed  as 
to  be  irrevocable  equally  with  that  in 
Tayler  v.  Waters.  The  case  put  by  Mr. 
Crowder  is  different.  1  do  not  say  that  a 
mere  purchase  will  give  a  license:  but 
here  the  license  is  part  of  the  very  contract. 

WILLIAMS,  J.  The  plaintiff,  having 
assented  to  the  terms  of  the  contract,  puts 
himself  into  a  situation  from  which  he 
could  not  withdraw. 

COLEEIDGE,  J.  The  pleadings  raise 
the  issue  whether,  when  the  act  com- 
plained of  was  done,  the  leave  and  license 
existed'  it  did  exist  if  it  was  irrevocable; 
and  I  think  it  was  irrevocable.  Althougli 
no  one  of  the  cases  referred  to  is  exactly 
the  same  as  this,  yet  all  proceed  on  the 
principle  that  a  man,  who,  by  consenting 
to  certain  terms,  induces  another  to  do 
an  act,  shall  not  afterwards  withdraw 
from  those  terms. 

Rule  refused. 


>  See  Bridges  v.  Blanchard,  1  A.  &  B.  536,  (28  E. 
C.  L.  R.  43.) 
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action  for  damages,  see  "Remedies." 

AGENT, 

see  "Principal  and  Agent." 

AGREEMENT, 

see  "Memorandum." 
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by  vendor,  transfer  of  title,  473. 
•  delivery  to  carrier,  635. 

ASSENT, 

of  purchaser,   mistake  as  to  goods  sold, 

731. 
mistake  as  to  quality  of  goods  sold,  733. 

as  to  terms,  673. 
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in   insolvency, 
signer,  249. 
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AUCTIONEER, 

authority  to  sign  memorandum,  549. 

AVOIDANCE  OF  CONTRACT, 

see  "Fraud;"    "Mistake;"    "Rescission." 

B. 

BAILMENT, 

distinction  between  bailment  and  sale, 
533,  535. 

confusion  of  goods,  wheat  stored  in  ware- 
house, deficiency,  proportion  of  loss,  93. 

BANKRUPTCY, 

trover  against  assignee  of  bankrupt,  289. 
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or  sale,  what  constitutes,  553. 

BILL  OF  LADING, 

as  transfer  of  title,  317. 

assignment  after  notice  of   stoppage  ip 

transitu,  577. 
effect  of  transfer,  43. 
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757. 
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see  "Remedies." 
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c. 
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delivery  completed,  17.'i. 
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771. 

CONDITIONAL   SALE, 
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CONTRACT.S— Continued. 
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agents  authorized  to  sign,   126,  159, 

817,  893. 

signing  by  auctioneer,  549. 

brokers'  bought  and  sold  notes,  125, 

159. 

names  of  parties,  125,  159,  267,  469, 

685. 

necessary  contents,  125. 

different  papers,  105,  001. 

time  of  making,  05. 

description  of  contract,  685. 

oral    contract    to    rescind,    consideration, 

477. 
of  sale  exceeding  limit,  3. 
sale  of  promissory'  notes,  23. 
tender  of  part  payment,  effect,  279. 
A-i-hat  are  goods,  wares  and  merchandise, 

23. 

shares  in  joint  stock  company,  443. 

what  contracts  within  statute,  agreement 

to  raise  potatoes,  041. 

purchase  of  growing  trees,  879. 

■  sale  or  manufacture,  187. 

sale  of  promissory  note,  23. 


G. 

GIFTS, 

inter  vivos,  consideration,  55. 

delivery,  5.",  591,  747,  7-''i5. 

and  possession,  rights  of  donor's  cred- 
itors, 661. 

necessity,  retaining  control,  627. 

when  donee  in  possession,  907. 

rights  of  donee  after  possession  ac- 
quired, 379. 

evidence  of  intent,  79. 

in   payment   of   debt,   taking   possession, 

831. 
donatio  causa  mortis,  delivery,   117,  383,. 

415. 
change  of  possession,  887. 

knowledge  of  donee,  695. 

to  tliird  person  for  donee,  855. 

GOODS,  WARES  AND  MERCHANDISE, 

what  are,  23,  187,  041. 

growing  trees,  337,  879. 

shares  in  joint  stock  company,  443. 
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I. 


IDENTITY, 

fraudulent  representations  as  to  identity, 
63. 

ILLEGALITY, 

of  contract,  ratification,  501. 
sale  on  Sunday,  435,  905. 

IMPLIED  WARRANTIES, 

see  "Warranties." 

INSOLVENCY, 

as  ground  for  rescission,  see,  also,  "Reme- 
dies;" "Rescission;"  "Stoppage  in  Trans- 
itu." 

of  buyer,  stoppage  in  transitu,  rights  of 
messenger  in  Insolvency,  825. 

INSPECTION, 

right  of  buyer  to  inspect  before  accept- 
ance, 139,  245,  559,  605,  691,  911. 

INSTALLMENTS, 

payments  by,  transfer  of  title,  151,  203, 
541. 


XDDICIAL  SALES, 

rights  of  purchaser  under  void  order,  861. 


LADING, 

see  "BiU  of  Lading." 

LICENSE, 

to  enter  seller's  premises  and  cut  trees 
sold,  revocation,  337. 

LIEN, 

see,  also,  "Vendor's  Lien." 
warehouse  receipts,  229. 


M. 

MARKET  OVERT, 

not  recognized  in  United  States,  821,  861. 


MEMORANDUM, 
under    statute    of 
Statute  of." 


frauds,   see   "Frauds, 


MERCHANTABILITY, 

warranty  of,  111,  289,  345,  483,  559,  745, 
911. 

MISREPRESENTATIONS, 
see  "Fraud;"    "Remedies." 

MISTAKE, 

as  to  terms  of  contract,  effect,  673. 

as  to  goods  bought,  731. 

as  to  quaMty  of  goods  sold,  right  of  seller 

to  rescind,  733. 
in  delivery   of  articles,   transfer  of  title, 

333. 


MISTAKE— Continued. 

right  of  buyer  to  rescind,  185. 

sale    of    furniture,    valuables    concealed 

therein,  445. 
property  not  existing  in  seller,  403. 

MORTGAGES, 

rights  of  mortgagees  of  buyer  in  posses- 
sion, stoppage  in  transitu,  497. 

MUTUAL  ASSENT, 
see  "Assent." 


N. 


NON-ACCEPTANCE, 
see,  also,  "Remedies." 
refusal  of  buyer  to  accept,  87,  387,  727, 
837. 


PARTIES, 

see,  also,  "Bona  Fide  Purchasers;"  "Prin- 
cipal and  Agent." 
remedies  of  parties,  see  "Remedies." 

PAYMENT, 

and  simultaneous  delivery,  demand  and 
tender  by  buyer,  879. 

right  of  seller  to  rescind,  619. 

before  delivery,  when  necessary,  613. 
by  installments,  when  title  passes,  151. 

203. 
during  progress  of  worli,  transfer  of 

title,  897. 
In  specific  goods,   readiness  to   perform, 

425. 
(>[  earnest  money.  4G7. 

deposit  with  third  person,  441. 

PERFORMANCE, 

see,  also,  "Delivery." 
impossibility  of  performance,  241. 
partial  delivery  of  goods  sold,  587. 

PLEDGE, 

rights  of  pawnbroker  making  adeauces 
to  fraudulent  purchaser,  617. 

liability  of  agent  of  fraudule.it  mort- 
gagor to  pledgee,  763. 

POSSESSION, 

retained  by  seller,  loss  by  fire,  liability 
of  purchaser,  675. 

continued  possession,  fraud  as  to  cred- 
itors, 91. 

presumptions,    as    to    fraud    ag;iinst 

creditors,  637,  831. 

PRICE, 

see,  also.  "Payment." 

as  affecting  statute  of  frauds,  3. 

market  value,  what  is,  503. 

reasonable  price,  what  is,  503. 

to  be  afterwards  determined,  531. 

prepayment  on  conditional  sale,  37. 

when  necessary,   71. 
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PRINCIPAL  AND  AGENT, 

acceptance  by  agent,  3. 

authority  of  agent  to  sign  memorandum, 
125,  159,  817,  893. 

agent  of  thief,  liability  to  true  owner, 
759,  799. 

agent  of  fraudulent  mortgagors  of  chat- 
tels, liability  to  pledgee,  763. 

PROMISSORY  NOTE, 

when  sale  of,  within  statute  of  frauds,  23. 

PROPERTY  IN  GOODS, 

see  "Title  to  Property;"  "Weighing  and 
Measuring." 

PURCHASER, 

see  "Bona  Fide  Purchasers." 


R. 

RECEIPT, 

see,  also,  "Acceptance." 

what  is  a  receipt,  19,  59,  135. 

for  portion  of  designated  mass,  transfer 

of  title,  491. 
of  carrier,  transfer  of  title,  313. 

REMEDIES, 

I.  Of  Seller. 

a.  Against  the  Buyer. 

b.  Against  the  Goods. 

II.  Op  Buyek. 

I.  Of  Seller. 
a.  Against  the  Buyer. 
see,  also,  "Rescission." 
action    for    price,    destruction    of    thing 
sold,  349. 

goods  destroyed  after  setting  apart 

for  buyer,  867. 

loss  of  goods  by  fire,  809,  813. 

propertj^  destroyed  In  hands  of  buy- 
er, 823. 

implied  warranty  of  fitness,  709. 

transfer  of  title  necessary,  327. 

■ on  delivery   of  pai-t   of  goods   sold, 

587. 
• on  refusal  of  buyer  to  accept,  25,  47, 

487,  557,  837. 

on  non  acceptance  before  comple- 
tion, 121,  327,  437. 

on  refusal  to  accept  after  comple- 
tion, 25,  487,  727. 

refusal  of  buyer  to  accept,  action  for 
damages,  25,  87,  691,  ?37. 

insolvency  of  buyer,  delivery  of  goods 
to  third  party  in  trust  for  sellers,  793. 

against  pledgee  of  fraudulent  purchaser, 
617. 

trover  against  assignee  of  bankrupt  buy- 
er, 289. 

delivery  by  agent  against  instructions, 
action  for  conversion,  777. 

fraud  of  buyer,  action  of  trover,  391. 


REMEDIES— Continued. 

rescission  by  buyer,  action  for  damages, 

903. 
death  of  buyer,  contract  of  sale,  or  work 

and  labor,  509. 

b.  Against  the  Ooods. 

see,  also,  "Stoppage  in  Transitu." 

lien  on  goods,  see  "Vendor's  Lien." 

resale,  27,  73,  271,  539. 

fraudulent  representations  of  buyer  as  to 
identity,  recovery  of  goods,  631. 

sale  on  credit,  delivery  to  purchaser,  re- 
plevin of  goods,  819. 

replevin  against  creditors  of  fraudulent 
buyer,  109. 

II.  Of  Buyer. 
see,  also,  "Rescission." 
on  failure  to  deliver,  241. 
on  failure  to  deliver  all  goods  sold,  re- 
scission, 595. 

forfeiture  of  right  by  delay,  419. 

on  refusal  of  seller  to  deliver,  879. 
on  failure  to  deliver  in  time,  841. 

damages,  reasonable  price,  503. 

on  deficiency  in  quantity,  323. 

for  booiis   stolen   from   owner,   necessity 

of  prosecuting  thief,  871. 
on  failure  of  consideration,  353,  359. 
on  false  representations  of  vendee,  action 

for  damages,  287,  605. 
on    purchase    of    property    supposed    to 

exist,  403. 
on  retvu-n  of  property,  defective  quality, 

647. 
on  replevin  of  portion  of  mass,  705. 
on  breach  of  warranty,  199,  251,  293,  849. 

as  to  quality,  289,  363,  883. 

. of  title,  283. 

return  of  goods,  307. 

action  of  assumpsit,   785. 

on  Itreach  of  implied  warranty,  37. 
reasonable    fitness,    damages    caused    by 
defect,  651. 

REPLEVIN, 

see,  also,  "Remedies." 

on  fraudulent  representations   of  buyer, 

631. 
against    creditors    of    fraudulent    buyer, 

631. 
on  failure  to  pay  price,  631. 
by  buyer  of  portion  of  mass  sold,  705. 

RESALE, 

right  of  seller  to  resell,  see  "Remedies." 
by   insolvent  buyer,   effect  on  right  of 
stoppage  in  transitu,  11,  519,  665. 

RESCISSION, 

I.  By  Seller. 
for  fraud  on  seller,  29,  33,  211,  237,  249, 
275,  299. 

fraudulent  representations  of  buyer 

as  to  identity,   391. 
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R  E  SCISSION— Continued. 

of  illegal  contract,  rights  of  seller,  905. 
of  contract  made  on  Sunday,  905. 
on  sale  to  bona  fide  purchaser,  605,  743. 
by  creditors  of  seller  for  fraud,  831. 
for  failure  to  pay  price,  293,  539. 

on  delivery,  619. 

for  insolvency  of  buyer,  51,  -149,  519,  767, 

789,  793,  803. 
for  inadequacy  of  price,  915. 
for  mistake  as  to  value,  915. 

as  to  quality  of  goods,  733. 

II.  By  Btjtkk. 
for  failure  to  deliver  all  goods  sold,  595. 

to  deliver  tu  time,  841. 

for  false  representations  of  seller,  561. 
for  fraud,  515. 
for  mistake,  185. 
defective  quality,  839. 

return  of  property  purchased,  623. 

RETURN, 

of  goods  sold,  see  "Rescission." 
by  buyer,  defective  quality,  647. 
for  breach  of  warranty,  623. 

REVOCATION, 

see,     also,     "Rescission;"     "Stoppage    m 

Transitu." 
by  seller,  of  order  for  delivery  to  buyer 
of  goods  sold,  919. 


s. 

SAMPLE, 

sales  by,  warranty,  77,  83,  389. 

SELLER. 

remedies  of,  see  "Remedies." 

SHARES, 

of  stock  of  corporation,  not  goods,  wares 
and  merchandise,  443. 

SHEEP, 

right  of  buyer  to  wool,  375. 

SIGNATURE, 

of  parties  to  memorandum,  469,  685. 
of  agent  to  memorandum,  125,  159,  893. 

STATUTE  OF  FRAUDS, 

see  "Frauds,  Statute  of." 

STOLEN  GOODS, 

Mability  of  purchaser  to  true  owner,  821. 

of  a^ent  to  true  owner,  759,  799. 

title  of  purchaser  from  thief,  871. 

STOPPAGE  IN  TRANSITU, 
nature  of  right,  519. 
against  whom  exercised,  51. 
insolvency  of  buyer,  51,  449,  519,  707,  789. 

rights   of    messenger   in    insolvency, 

825. 

after  delivery  on  buyer's  ve-ssel,  789,  793. 


STOPPAGE  IN  TRANSITU— Continued, 
after  delivery  to  mortgagees  of  buyer  in 
possession,  497. 

and  sale  to  bona  fide  purchaser,  H, 

519,  665. 

to  agent  at  Intermediate  points,  43. 

of  transfer  note,  411. 

notice  to  carrier,  481.  ^^^ 

exercise  of  right,   assignment  of  bill  of 

lading  after  notice.  577. 
effect,  restoration  of  vendor's  lien,  665. 

SUNDAY, 

contract  made  on  Sunday,  inability  of 
seller  to  rescind,  905. 

Illegality  of  contract,  ratification,  501. 

sale  on  Sunday,  rights  of  bona  fide  pur- 
chaser, 435. 


TENDER, 

of  goods,   see  "Acceptance;"   "Delivery." 
by   seller,   of  portion   of   mass  of   equal 

quality,   491. 
sufficiency  to  compel  acceptance,  105. 
of  specific  goods,  sufficiency,  105,  147. 
of  performance  by  seller,  355. 

on  rescission  by  buyer  unnecessary, 

903. 

of  price,  effect  on  vendor's  lien,  539. 

TITLE  TO  PROPERTY, 
implied  warranty  of,  701. 
what  coustitutes  transfer,  15,  25,  309. 

sale  of  specific  articles,  539. 

goods   "to   arrive,"   739. 

sale  C.   O.   D.,  175. 

goods  shipped  <".  O.  D.  and  delivered 

to   carrier,   771. 

intent,  545. 

sale     of     furniture,     valuables     con- 
cealed therein,  445. 

mistake  in  articles  delivered,  3:i:>. 

mistake  as  to  goods  bought,  731. 

goods  set  apart  and  subject  to  pur- 
chaser's order,  807. 

appropriation  by  vendor,  47.'!. 

delivery   to   insolvent  buyer,   depo>^it 

■nith  third  persons  in  trust  for  seller, 
1\y.\. 

before  completion  of  work  on  prop- 
erty  purchased,   897. 

sale  on  credit,  810. 

.sale  on  conditions,  305. 

reservation  on  e(jnditioual  sale,  133, 

.541,  757. 

prepayment  of  price,  541. 

payment  by  installments,  151.  203. 

determination  of  price,  527,   531. 

fraudulent  representations  of  agent, 

057. 

fraudulent     representations     as     to 

Identity,  031. 

when  delivery  does  not  transfer,  71. 

necessary  to  transfer,   47. 
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TITLE  TO  PROPERTY— Continued, 
when  passes  by  delivery,  207. 
delivery  to  carriers,  423,  767,  781,  859. 

by  carrier  through  mistalie,  669. 

assignment  of  carrier's  receipt,  313. 
shipment  on  buyer's  vessel,  789. 
delivery  of  order  on  warehouseman,  581, 

797 
effect  of  biU  of  lading,  317. 
sale  of  specific  chattels,  portion  of  mass, 

323. 
property  part  of  mass,  necessity  of  sepa- 
ration, 491,  705,  875. 
sale  of  goods  not  specific,  weighing  and 

measuring,  173,  303,  491,  527,  587,  689, 

697,  845,  891. 

of  goods,  destruction  by  fire,  809,  813. 

acquired   by    bona   fide    purchaser    from 

seller  without  title,  901. 
of  assignee  of  fraudulent  buyer,  249. 
of  purchaser  from  fraudulent  buyer,  27, 

29,  33. 
of  bona  fide  purchaser  of  stolen  goods, 

821,  871. 
effect  of  judgment  in  trover,  263. 

TRANSFER  OF  TITLE, 
see  "Title  to  Property." 

TROVER  AND  CONVERSION, 
see,  also,  "Remedies." 
liability  of  carrier,  delivery  after  notice 

of  stoppage  in  transitu,  289. 
against  assignee  of  banlirupt  buyer,  289. 
delivery    by    agent   against   instructions, 

777. 
on  fraud  of  buyer,  391. 
against  bona  fide  purchaser  of  one  having 

conditional  possession,   757. 


V. 

VENDOR'S  LIEN, 
what  constitutes,  7. 
when  recognized,   143. 
delivery,  effect  on  lien,  7,  221,  367. 
of  part,  rights  of  bona  fide  purchas- 
er, 613. 
how  lost,  tender  of  payment,  539. 


VENDOR'S  LIEN— Continued. 

how    lost,    surrender    of    possession    to 

vendee,  523. 
Insolvency  of  buyer,  goods  in  possession 

of  seller,  827. 
waivei-,  7,  523. 
goods  held  by  seller  for  lien,  destruction 

by  fire,  liability  of  pvu-chaser,  675. 

W. 

WAIVER, 

of  breach  of  warranty,  293. 
of  vendor's  lien,  delivery,  523. 

sale  on  credit,  7. 

WARRANTY, 

written  and  oral  warranties,  83. 
express  warranty,  what  constitutes,  141. 

evidence  of,   371. 

against  defects,  knowledge  of  buyer, 

849. 

as  to  condition  of  goods  sold,  371. 

of  quality,  251,  333. 

reasonable  adulteration,   883. 

implied  warranty  of  title,  283,  359,  605, 

623. 

after-acquired  title,  701. 

knowledge  of  intended  use,  implied 

warranty  of  fitness,  709. 

of  soundness,  559. 

of  merchantability,  483. 

reliance  on  inspector's  brand,  911. 

sales  by  sample,  77,  83,  389. 

sale  for  sound  price,  caveat  emptor, 

111. 

sale    of   provisions,    soimdness,    289, 

345,  745,  911. 

sales  by  description,  363,  911. 

by  manufacturer  of  fitness,  199,  651. 

remedies  of  buyer,  assumpsit  for  breach, 

785. 
breach  as  a  defense,  return  of  goods,  307. 

WEIGHING  AND  MEASURING, 

when  necessary  to  transfer  of  title,  303, 

491,  527,  587,  689,  797,  845,  891. 
delivery  to  buyer's  agent,  effect,  097. 
sale  of  chattels  not  specific,  selection  by 
vendor,    1 73. 
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